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Cite this Code: CFR 

To cite the regulations in 
this volume use title, 
part and section num-
ber. Thus, 29 CFR 
1928.1 refers to title 29, 
part 1928, section 1. 
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Explanation 

The Code of Federal Regulations is a codification of the general and permanent 
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent 
broad areas subject to Federal regulation. Each title is divided into chapters 
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas. 

Each volume of the Code is revised at least once each calendar year and issued 
on a quarterly basis approximately as follows: 

Title 1 through Title 16..............................................................as of January 1 
Title 17 through Title 27 .................................................................as of April 1 
Title 28 through Title 41 ..................................................................as of July 1 
Title 42 through Title 50.............................................................as of October 1 

The appropriate revision date is printed on the cover of each volume. 

LEGAL STATUS 

The contents of the Federal Register are required to be judicially noticed (44 
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text 
of the original documents (44 U.S.C. 1510). 

HOW TO USE THE CODE OF FEDERAL REGULATIONS 

The Code of Federal Regulations is kept up to date by the individual issues 
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule. 

To determine whether a Code volume has been amended since its revision date 
(in this case, July 1, 2021), consult the ‘‘List of CFR Sections Affected (LSA),’’ 
which is issued monthly, and the ‘‘Cumulative List of Parts Affected,’’ which 
appears in the Reader Aids section of the daily Federal Register. These two lists 
will identify the Federal Register page number of the latest amendment of any 
given rule. 

EFFECTIVE AND EXPIRATION DATES 

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for 
the regulations are referred to by volume number and page number of the Federal 
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the 
actual effective date. In instances where the effective date is beyond the cut- 
off date for the Code a note has been inserted to reflect the future effective 
date. In those instances where a regulation published in the Federal Register 
states a date certain for expiration, an appropriate note will be inserted following 
the text. 

OMB CONTROL NUMBERS 

The Paperwork Reduction Act of 1980 (Pub. L. 96–511) requires Federal agencies 
to display an OMB control number with their information collection request. 
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as 
close as possible to the applicable recordkeeping or reporting requirements. 

PAST PROVISIONS OF THE CODE 

Provisions of the Code that are no longer in force and effect as of the revision 
date stated on the cover of each volume are not carried. Code users may find 
the text of provisions in effect on any given date in the past by using the appro-
priate List of CFR Sections Affected (LSA). For the convenience of the reader, 
a ‘‘List of CFR Sections Affected’’ is published at the end of each CFR volume. 
For changes to the Code prior to the LSA listings at the end of the volume, 
consult previous annual editions of the LSA. For changes to the Code prior to 
2001, consult the List of CFR Sections Affected compilations, published for 1949- 
1963, 1964-1972, 1973-1985, and 1986-2000. 

‘‘[RESERVED]’’ TERMINOLOGY 

The term ‘‘[Reserved]’’ is used as a place holder within the Code of Federal 
Regulations. An agency may add regulatory information at a ‘‘[Reserved]’’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that 
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error. 

INCORPORATION BY REFERENCE 

What is incorporation by reference? Incorporation by reference was established 
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register 
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (5 U.S.C. 
552(a)). This material, like any other properly issued regulation, has the force 
of law. 

What is a proper incorporation by reference? The Director of the Federal Register 
will approve an incorporation by reference only when the requirements of 1 CFR 
part 51 are met. Some of the elements on which approval is based are: 

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register. 

(b) The matter incorporated is in fact available to the extent necessary to 
afford fairness and uniformity in the administrative process. 

(c) The incorporating document is drafted and submitted for publication in 
accordance with 1 CFR part 51. 

What if the material incorporated by reference cannot be found? If you have any 
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing 
that incorporation. If, after contacting the agency, you find the material is not 
available, please notify the Director of the Federal Register, National Archives 
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or 
call 202-741-6010. 

CFR INDEXES AND TABULAR GUIDES 

A subject index to the Code of Federal Regulations is contained in a separate 
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS. 
This volume contains the Parallel Table of Authorities and Rules. A list of CFR 
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume. 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00006 Fmt 8008 Sfmt 8092 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



vii 

An index to the text of ‘‘Title 3—The President’’ is carried within that volume. 
The Federal Register Index is issued monthly in cumulative form. This index 

is based on a consolidation of the ‘‘Contents’’ entries in the daily Federal Reg-
ister. 

A List of CFR Sections Affected (LSA) is published monthly, keyed to the 
revision dates of the 50 CFR titles. 

REPUBLICATION OF MATERIAL 

There are no restrictions on the republication of material appearing in the 
Code of Federal Regulations. 

INQUIRIES 

For a legal interpretation or explanation of any regulation in this volume, 
contact the issuing agency. The issuing agency’s name appears at the top of 
odd-numbered pages. 

For inquiries concerning CFR reference assistance, call 202–741–6000 or write 
to the Director, Office of the Federal Register, National Archives and Records 
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail 
fedreg.info@nara.gov. 

SALES 

The Government Publishing Office (GPO) processes all sales and distribution 
of the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area, 
202-512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours 
a day. For payment by check, write to: US Government Publishing Office – New 
Orders, P.O. Box 979050, St. Louis, MO 63197-9000. 

ELECTRONIC SERVICES 

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections 
Affected), The United States Government Manual, the Federal Register, Public 
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic 
format via www.govinfo.gov. For more information, contact the GPO Customer 
Contact Center, U.S. Government Publishing Office. Phone 202-512-1800, or 866- 
512-1800 (toll-free). E-mail, ContactCenter@gpo.gov. 

The Office of the Federal Register also offers a free service on the National 
Archives and Records Administration’s (NARA) World Wide Web site for public 
law numbers, Federal Register finding aids, and related information. Connect 
to NARA’s web site at www.archives.gov/federal-register. 

The e-CFR is a regularly updated, unofficial editorial compilation of CFR ma-
terial and Federal Register amendments, produced by the Office of the Federal 
Register and the Government Publishing Office. It is available at www.ecfr.gov. 

OLIVER A. POTTS, 
Director, 
Office of the Federal Register. 
July 1, 2021. 
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THIS TITLE 

Title 29—LABOR is composed of nine volumes. The parts in these volumes are 
arranged in the following order: Parts 0–99, parts 100–499, parts 500–899, parts 900– 
1899, part 1900–§ 1910.999, part 1910.1000–end of part 1910, parts 1911–1925, part 1926, 
and part 1927 to end. The contents of these volumes represent all current regula-
tions codified under this title as of July 1, 2021. 

The OMB control numbers for title 29 CFR part 1910 appear in § 1910.8. For 
the convenience of the user, § 1910.8 appears in the Finding Aids section of the 
volume containing § 1910.1000 to the end. 

For this volume, Ann Worley was Chief Editor. The Code of Federal Regula-
tions publication program is under the direction of John Hyrum Martinez, as-
sisted by Stephen J. Frattini. 
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Title 29—Labor 
(This book contains part 1927 to end) 

SUBTITLE B—REGULATIONS RELATING TO LABOR (CONTINUED) 

Part 

CHAPTER XVII—Occupational Safety and Health Administra-
tion, Department of Labor (Continued) ............................. 1928 

CHAPTER XX—Occupational Safety and Health Review Com-
mission ............................................................................... 2200 

CHAPTER XXV—Employee Benefits Security Administration, 
Department of Labor ......................................................... 2509 

CHAPTER XXVII—Federal Mine Safety and Health Review 
Commission ........................................................................ 2700 

CHAPTER XL—Pension Benefit Guaranty Corporation ........... 4000 
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Subtitle B—Regulations 
Relating to Labor 

(Continued) 
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CHAPTER XVII—OCCUPATIONAL SAFETY AND 
HEALTH ADMINISTRATION, DEPARTMENT OF 

LABOR (CONTINUED) 

Part Page 
1927 [Reserved] 
1928 Occupational safety and health standards for agri-

culture .................................................................. 7 
1949 Office of Training and Education, Occupational 

Safety and Health Administration ....................... 39 
1952 Approved State plans for enforcement of State 

standards .............................................................. 39 
1953 Changes to State plans ............................................ 47 
1954 Procedures for the evaluation and monitoring of 

approved State plans ............................................ 52 
1955 Procedures for withdrawal of approval of State 

plans ..................................................................... 58 
1956 State plans for the development and enforcement 

of State standards applicable to State and local 
government employees in States without ap-
proved private employee plans ............................. 69 

1960 Basic program elements for Federal employee oc-
cupational safety and health programs and re-
lated matters ........................................................ 77 

1975 Coverage of employers under the Williams-Steiger 
Occupational Safety and Health Act of 1970 ......... 103 

1977 Discrimination against employees exercising 
rights under the Williams-Steiger Occupational 
Safety and Health Act of 1970 ............................... 107 

1978 Procedures for the handling of retaliation com-
plaints under the Employee Protection provision 
of the Surface Transportation Assistance Act of 
1982 (STAA), as amended ...................................... 113 

1979 Procedures for the handling of discrimination com-
plaints under section 519 of the Wendell H. Ford 
Aviation Investment and Reform Act for the 21st 
Century ................................................................ 122 
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29 CFR Ch. XVII (7–1–21 Edition) 

Part Page 
1980 Procedures for the handling of retaliation com-

plaints under section 806 of the Sarbanes-Oxley 
Act of 2002, as amended ........................................ 130 

1981 Procedures for the handling of discrimination com-
plaints under section 6 of the Pipeline Safety Im-
provement Act of 2002 ........................................... 139 

1982 Procedures for the handling of retaliation com-
plaints under the National Transit Systems Se-
curity Act and the Federal Railroad Safety Act 147 

1983 Procedures for the handling of retaliation com-
plaints under section 219 of the Consumer Prod-
uct Safety Improvement Act of 2008 ..................... 159 

1984 Procedures for the handling of retaliation com-
plaints under section 1558 of the Affordable Care 
Act ....................................................................... 169 

1985 Procedures for handling retaliation complaints 
under the Employee Protection Provision of the 
Consumer Financial Protection Act of 2010 ......... 179 

1986 Procedures for the handling of retaliation com-
plaints under the employee protection provision 
of the Seaman’s Protection ACT (SPA), as 
amended ............................................................... 189 

1987 Procedures for handling retaliation complaints 
under section 402 of the FDA Food Safety Mod-
ernization Act ...................................................... 198 

1988 Procedures for handling retaliation complaints 
under section 31307 of the Moving Ahead for 
Progress in the 21st Century Act (MAP–21) .......... 207 

1990 Identification, classification, and regulation of po-
tential occupational carcinogens ......................... 216 

1991–1999 [Reserved] 
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PART 1927 [RESERVED] 

PART 1928—OCCUPATIONAL SAFE-
TY AND HEALTH STANDARDS FOR 
AGRICULTURE 

Subpart A—General 

Sec. 
1928.1 Purpose and scope. 

Subpart B—Applicability of Standards 

1928.21 Applicable standards in 29 CFR part 
1910. 

Subpart C—Roll-Over Protective Structures 

1928.51 Roll-over protective structures 
(ROPS) for tractors, used in agricultural 
operations. 

1928.52 Protective frames for wheel-type ag-
ricultural tractors—test procedures and 
performance requirements. 

1928.53 Protective enclosures for wheel-type 
agricultural tractors—test procedures 
and performance requirements. 

APPENDIX A TO SUBPART C OF PART 1928—EM-
PLOYEE OPERATING INSTRUCTIONS 

APPENDIX B TO SUBPART C OF PART 1928—FIG-
URES C–1 THROUGH C–16 

Subpart D—Safety for Agricultural 
Equipment 

1928.57 Guarding of farm field equipment, 
farmstead equipment, and cotton gins. 

Subparts E–H [Reserved] 

Subpart I—General Environmental Controls 

1928.110 Field sanitation. 

Subparts J–L [Reserved] 

Subpart M—Occupational Health 

1928.1027 Cadmium. 

AUTHORITY: Sections 4, 6, and 8 of the Occu-
pational Safety and Health Act of 1970 (29 
U.S.C. 653, 655, 657); and Secretary of Labor’s 
Order No. 12–71 (36 FR 8754), 8–76 (41 FR 
25059), 9–83 (48 FR 35736), 1–90 (55 FR 9033), 6– 
96 (62 FR 111), 3–2000 (65 FR 50017), 5–2002 (67 
FR 65008), or 4–2010 (75 FR 55355), as applica-
ble; and 29 CFR 1911. 

Section 1928.21 also issued under 49 U.S.C. 
1801–1819 and 5 U.S.C. 533. 

SOURCE: 40 FR 18257, Apr. 25, 1975, unless 
otherwise noted. 

Subpart A—General 

§ 1928.1 Purpose and scope. 

This part contains occupational safe-
ty and health standards applicable to 
agricultural operations. 

Subpart B—Applicability of 
Standards 

§ 1928.21 Applicable standards in 29 
CFR part 1910. 

(a) The following standards in part 
1910 of this chapter shall apply to agri-
cultural operations: 

(1) Temporary labor camps—§1910.142; 
(2) Storage and handling of anhy-

drous ammonia—§1910.111 (a) and (b); 
(3) Logging operations—§1910.266; 
(4) Slow-moving vehicles—§1910.145; 
(5) Hazard communication— 

§ 1910.1200; 
(6) Cadmium—§1910.1027. 
(7) Retention of DOT markings, plac-

ards and labels—§ 1910.1201. 
(b) Except to the extent specified in 

paragraph (a) of this section, the stand-
ards contained in subparts B through T 
and subpart Z of part 1910 of this title 
do not apply to agricultural oper-
ations. 

(Section 1928.21 contains a collection of in-
formation which has been approved by the 
Office of Management and Budget under 
OMB control number 1218–0072) 

[40 FR 18257, Apr. 25, 1975, as amended at 42 
FR 38569, July 29, 1977; 52 FR 31886, Aug. 24, 
1987; 59 FR 36700, July 19, 1994; 59 FR 51748, 
Oct. 12, 1994; 61 FR 5510, Feb. 13, 1996; 61 FR 
9255, Mar. 7, 1996] 

Subpart C—Roll-Over Protective 
Structures 

§ 1928.51 Roll-over protective struc-
tures (ROPS) for tractors used in 
agricultural operations. 

(a) Definitions. As used in this sub-
part— 

Agricultural tractor means a two-or 
four-wheel drive type vehicle, or track 
vehicle, of more than 20 engine horse-
power, designed to furnish the power to 
pull, carry, propel, or drive implements 
that are designed for agriculture. All 
self-propelled implements are excluded. 
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29 CFR Ch. XVII (7–1–21 Edition) § 1928.51 

2 Copies may be obtained from the Society 
of Automotive Engineers, 400 Commonwealth 
Drive, Warrendale, PA 15096. 

Low profile tractor means a wheeled 
tractor possessing the following char-
acteristics: 

(1) The front wheel spacing is equal 
to the rear wheel spacing, as measured 
from the centerline of each right wheel 
to the centerline of the corresponding 
left wheel. 

(2) The clearance from the bottom of 
the tractor chassis to the ground does 
not exceed 18 inches. 

(3) The highest point of the hood does 
not exceed 60 inches, and 

(4) The tractor is designed so that the 
operator straddles the transmission 
when seated. 

Tractor weight includes the protective 
frame or enclosure, all fuels, and other 
components required for normal use of 
the tractor. Ballast shall be added as 
necessary to achieve a minimum total 
weight of 110 lb. (50.0 kg.) per max-
imum power take-off horsepower at the 
rated engine speed or the maximum 
gross vehicle weight specified by the 
manufacturer, whichever is the great-
est. Front end weight shall be at least 
25 percent of the tractor test weight. In 
case power take-off horsepower is not 
available, 95 percent of net engine 
flywheel horsepower shall be used. 

(b) General requirements. Agricultural 
tractors manufactured after October 
25, 1976, shall meet the following re-
quirements: 

(1) Roll-over protective structures 
(ROPS). ROPS shall be provided by the 
employer for each tractor operated by 
an employee. Except as provided in 
paragraph (b)(5) of this section, a ROPS 
used on wheel-type tractors shall meet 
the test and performance requirements 
of 29 CFR 1928.52, 1928.53, or 1926.1002 as 
appropriate. A ROPS used on track- 
type tractors shall meet the test and 
performance requirements of 29 CFR 
1926.1001. 

(2) Seatbelts. (i) Where ROPS are re-
quired by this section, the employer 
shall: 

(A) Provide each tractor with a seat-
belt which meets the requirements of 
this paragraph; 

(B) Ensure that each employee uses 
such seatbelt while the tractor is mov-
ing; and 

(C) Ensure that each employee 
tightens the seatbelt sufficiently to 

confine the employee to the protected 
area provided by the ROPS. 

(ii) Each seatbelt shall meet the re-
quirements set forth in Society of 
Automotive Engineers Standard SAE 
J4C, 1965 Motor Vehicle Seat Belt As-
semblies, 2 except as noted hereafter: 

(A) Where a suspended seat is used, 
the seatbelt shall be fastened to the 
movable portion of the seat to accom-
modate a ride motion of the operator. 

(B) The seatbelt anchorage shall be 
capable of withstanding a static tensile 
load of 1,000 pounds (453.6 kg) at 45 de-
grees to the horizontal equally divided 
between the anchorages. The seat 
mounting shall be capable of with-
standing this load plus a load equal to 
four times the weight of all applicable 
seat components applied at 45 degrees 
to the horizontal in a forward and up-
ward direction. In addition, the seat 
mounting shall be capable of with-
standing a 500 pound (226.8 kg) belt load 
plus two times the weight of all appli-
cable seat components both applied at 
45 degrees to the horizontal in and up-
ward and rearward direction. Floor and 
seat deformation is acceptable pro-
vided there is not structural failure or 
release of the seat adjusted mechanism 
or other locking device. 

(C) The seatbelt webbing material 
shall have a resistance to acids, alka-
lies, mildew, aging, moisture, and sun-
light equal to or better than that of 
untreated polyester fiber. 

(3) Protection from spillage. Batteries, 
fuel tanks, oil reservoirs, and coolant 
systems shall be constructed and lo-
cated or sealed to assure that spillage 
will not occur which may come in con-
tact with the operator in the event of 
an upset. 

(4) Protection from sharp surfaces. All 
sharp edges and corners at the opera-
tor’s station shall be designed to mini-
mize operator injury in the event of an 
upset. 

(5) Exempted uses. Paragraphs (b)(1) 
and (b)(2) of this section do not apply 
to the following uses: 

(i) Low profile tractors while they are 
used in orchards, vineyards or hop 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00018 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



9 

Occu. Safety and Health Admin., Labor § 1928.52 

yards where the vertical clearance re-
quirements would substantially inter-
fere with normal operations, and while 
their use is incidental to the work per-
formed therein. 

(ii) Low profile tractors while used in-
side a farm building or greenhouse in 
which the vertical clearance is insuffi-
cient to allow a ROPS equipped tractor 
to operate, and while their use is inci-
dental to the work performed therein. 

(iii) Tractors while used with mount-
ed equipment which is incompatible 
with ROPS (e.g. cornpickers, cotton 
strippers, vegetable pickers and fruit 
harvesters). 

(6) Remounting. Where ROPS are re-
moved for any reason, they shall be re-
mounted so as to meet the require-
ments of this paragraph. 

(c) Labeling. Each ROPS shall have a 
label, permanently affixed to the struc-
ture, which states: 

(1) Manufacturer’s or fabricator’s 
name and address; 

(2) ROPS model number, if any; 
(3) Tractor makes, models, or series 

numbers that the structure is designed 
to fit; and 

(4) That the ROPS model was tested 
in accordance with the requirements of 
this subpart. 

(d) Operating instructions. Every em-
ployee who operates an agricultural 
tractor shall be informed of the oper-
ating practices contained in appendix 
A of this part and of any other prac-
tices dictated by the work environ-
ment. Such information shall be pro-
vided at the time of initial assignment 
and at least annually thereafter. 

[40 FR 18257, Apr. 25, 1975, as amended at 61 
FR 9255, Mar. 7, 1996; 69 FR 18803, Apr. 9, 2004; 
70 FR 77003, Dec. 29, 2005] 

§ 1928.52 Protective frames for wheel- 
type agricultural tractors—test pro-
cedures and performance require-
ments. 

(a) Purpose. The purpose of this sec-
tion is to establish the test and per-
formance requirements for a protective 
frame designed for wheel-type agricul-
tural tractors to minimize the fre-
quency and severity of operator injury 
resulting from accidental upsets. Gen-
eral requirements for the protection of 
operators are specified in 29 CFR 
1928.51. 

(b) Types of tests. All protective 
frames for wheel-type agricultural 
tractors shall be of a model that has 
been tested as follows: 

(1) Laboratory test. A laboratory en-
ergy-absorption test, either static or 
dynamic, under repeatable and con-
trolled loading, to permit analysis of 
the protective frame for compliance 
with the performance requirements of 
this standard. 

(2) Field-upset test. A field-upset test 
under controlled conditions, both to 
the side and rear, to verify the effec-
tiveness of the protective system under 
actual dynamic conditions. Such test-
ing may be omitted when: 

(i) The analysis of the protective- 
frame static-energy absorption test re-
sults indicates that both FERis and 
FERir (as defined in paragraph (d)(2)(ii) 
of this section) exceed 1.15; or 

(ii) The analysis of the protective- 
frame dynamic-energy absorption test 
results indicates that the frame can 
withstand an impact of 15 percent 
greater than the impact it is required 
to withstand for the tractor weight as 
shown in Figure C–7. 

(c) Descriptions—(1) Protective frame. A 
protective frame is a structure com-
prised of uprights mounted to the trac-
tor, extending above the operator’s 
seat. A typical two-post frame is shown 
in Figure C–1. 

(2) Overhead weather shield. When an 
overhead weather shield is available 
for attachment to the protective 
frame, it may be in place during tests 
provided it does not contribute to the 
strength of the protective frame. 

(3) Overhead falling object protection. 
When an overhead falling-object pro-
tection device is available for attach-
ment to the protective frame, it may 
be in place during tests provided it 
does not contribute to the strength of 
the protective frame. 

(d) Test procedures—(1) General. (i) 
The tractor weight used shall be that 
of the heaviest tractor model on which 
the protective frame is to be used. 

(ii) Each test required under this sec-
tion shall be performed on a new pro-
tective frame. Mounting connections of 
the same design shall be used during 
each such test. 
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(iii) Instantaneous deflection shall be 
measured and recorded for each seg-
ment of the test; see paragraph (e)(1)(i) 
of this section for permissible deflec-
tions. 

(iv) The seat-reference point (‘‘SRP’’) 
in Figure C–3 is that point where the 
vertical line that is tangent to the 
most forward point at the longitudinal 
seat centerline of the seat back, and 
the horizontal line that is tangent to 
the highest point of the seat cushion, 
intersect in the longitudinal seat sec-
tion. The seat-reference point shall be 
determined with the seat unloaded and 
adjusted to the highest and most rear-
ward position provided for seated oper-
ation of the tractor. 

(v) When the centerline of the seat is 
off the longitudinal center, the frame 
loading shall be on the side with the 
least space between the centerline of 
seat and the protective frame. 

(vi) Low-temperature characteristics 
of the protective frame or its material 
shall be demonstrated as specified in 
paragraph (e)(1)(ii) of this section. 

(vii) Rear input energy tests (static, 
dynamic, or field-upset) need not be 
performed on frames mounted to trac-
tors having four driven wheels and 
more than one-half their unballasted 
weight on the front wheels. 

(viii) Accuracy table: 

Measurements Accuracy 

Deflection of the frame, in. 
(mm).

±5 percent of the deflection 
measured. 

Vertical weight, lb (kg) ........... ±5 percent of the weight 
measured. 

Force applied to the frame, 
pounds force (newtons).

±5 percent of the force meas-
ured. 

Dimensions of the critical 
zone, in. (mm).

±0.5 in. (12.5 mm). 

(2) Static test procedure. (i) The fol-
lowing test conditions shall be met: 

(A) The laboratory mounting base 
shall be the tractor chassis for which 
the protective frame is designed, or its 
equivalent; 

(B) The protective frame shall be in-
strumented with the necessary equip-
ment to obtain the required load-de-
flection data at the locations and di-
rections specified in Figures C–2 and C– 
3; and 

(C) When the protective frame is of a 
one- or two-upright design, mounting 
connections shall be instrumented with 
the necessary equipment to record the 

required force to be used in paragraph 
(d)(2)(iii)(E) and (J) of this section. In-
strumentation shall be placed on 
mounting connections before installa-
tion load is applied. 

(ii) The following definitions shall 
apply: 

W = Tractor weight (see 29 CFR 1928.51(a)) in 
lb (W′ in kg); 

Eis = Energy input to be absorbed during side 
loading in ft-lb (E′is in J [joules]); 

Eis = 723 + 0.4 W (E′is = 100 + 0.12 W′); 
Eir = Energy input to be absorbed during rear 

loading in ft-lb (E′ir in J); 
Eir = 0.47 W (E′ir = 0.14 W′); 
L = Static load, lbf [pounds force], (N) [new-

tons]; 
D = Deflection under L, in. (mm); 
L-D = Static load-deflection diagram; 
Lmax = Maximum observed static load; 
Load Limit = Point on a continuous L-D 

curve where the observed static load is 
0.8 Lmax on the down slope of the curve 
(see Figure C–5); 

Eu = Strain energy absorbed by the frame in 
ft-lb (J); area under the L-D curve; 

FER = Factor of energy ratio; 
FERis = EuEis; 
FERir = EuEir; 
Pb = Maximum observed force in mounting 

connection under a static load, L lbf (N); 
Pu = Ultimate force capacity of a mounting 

connection, lbf (N); 
FSB = Design margin for a mounting connec-

tion; and 
FSB = Pu/Pb 

(iii) The test procedures shall be as 
follows: 

(A) Apply the rear load according to 
Figure C–3, and record L and D simul-
taneously. Rear-load application shall 
be distributed uniformly on the frame 
over an area perpendicular to the direc-
tion of load application, no greater 
than 160 sq. in. (1,032 sq. cm) in size, 
with the largest dimension no greater 
than 27 in. (686 mm). The load shall be 
applied to the upper extremity of the 
frame at the point that is midway be-
tween the center of the frame and the 
inside of the frame upright. When no 
structural cross member exists at the 
rear of the frame, a substitute test 
beam that does not add strength to the 
frame may be used to complete this 
test procedure. The test shall be 
stopped when: 

(1) The strain energy absorbed by the 
frame is equal to or greater than the 
required input energy Eir; or 
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(2) Deflection of the frame exceeds 
the allowable deflection (see paragraph 
(e)(1)(i) of this section); or 

(3) Frame load limit occurs before 
the allowable deflection is reached in 
rear load (see Figure C–5). 

(B) Using data obtained under para-
graph (d)(2)(iii)(A) of this section, con-
struct the L-D diagram shown in Fig-
ure C–5; 

(C) Calculate Eir; 
(D) Calculate FERir; 
(E) Calculate FSB as required by 

paragraph (d)(2)(i)(C) of this section; 
(F) Apply the side-load tests on the 

same frame, and record L and D simul-
taneously. Side-load application shall 
be at the upper extremity of the frame 
at a 90° angle to the centerline of the 
vehicle. The side load shall be applied 
to the longitudinal side farthest from 
the point of rear-load application. 
Apply side load L as shown in Figure 
C–2. The test shall be stopped when: 

(1) The strain energy absorbed by the 
frame is equal to or greater than the 
required input energy Eis; or 

(2) Deflection of the frame exceeds 
the allowable deflection (see paragraph 
(e)(1)(i) of this section); or 

(3) Frame load limit occurs before 
the allowable deflection is reached in 
side load (see Figure C–5). 

(G) Using data obtained in paragraph 
(d)(2)(iii)(F) of this section, construct 
the L-D diagram as shown in Figure C– 
5; 

(H) Calculate Eis; 
(I) Calculate FERis; and 
(J) Calculate FSB as required by 

paragraph (d)(2)(i)(C) of this section. 
(3) Dynamic test procedure. (i) The fol-

lowing test conditions shall be met: 
(A) The protective frame and tractor 

shall be tested at the weight defined by 
29 CFR 1928.51(a); 

(B) The dynamic loading shall be ac-
complished by using a 4,410-lb (2,000-kg) 
weight acting as a pendulum. The im-
pact face of the weight shall be 27 ±1 in. 
by 27 ±1 in. (686 ±25 mm by 686 ±25 mm), 
and shall be constructed so that its 
center of gravity is within 1.0 in. (25.4 
mm) of its geometric center. The 
weight shall be suspended from a pivot 
point 18 to 22 ft (5.5 to 6.7 m) above the 
point of impact on the frame, and shall 
be conveniently and safely adjustable 
for height (see Figure C–6); 

(C) For each phase of testing, the 
tractor shall be restrained from mov-
ing when the dynamic load is applied. 
The restraining members shall have 
strength no less than, and elasticity no 
greater than, that of 0.50-in. (12.7-mm) 
steel cable. Points of attachment for 
the restraining members shall be lo-
cated an appropriate distance behind 
the rear axle and in front of the front 
axle to provide a 15° to 30° angle be-
tween a restraining cable and the hori-
zontal. For impact from the rear, the 
restraining cables shall be located in 
the plane in which the center of grav-
ity of the pendulum will swing, or al-
ternatively, two sets of symmetrically 
located cables may be used at lateral 
locations on the tractor. For impact 
from the side, restraining cables shall 
be used as shown in Figures C–8 and C– 
9; 

(D) The front and rear wheel-tread 
settings, when adjustable, shall be at 
the position nearest to halfway be-
tween the minimum and maximum set-
tings obtainable on the vehicle. When 
only two settings are obtainable, the 
minimum setting shall be used. The 
tires shall have no liquid ballast, and 
shall be inflated to the maximum oper-
ating pressure recommended by the 
manufacturer. With the specified tire 
inflation, the restraining cable shall be 
tightened to provide tire deflection of 6 
to 8 percent of the nominal tire-section 
width. After the vehicle is restrained 
properly, a wooden beam no less than 
6-in. × 6-in. (150-mm × 150-mm) in cross 
section shall be driven tightly against 
the appropriate wheels and clamped. 
For the test to the side, an additional 
wooden beam shall be placed as a prop 
against the wheel nearest to the opera-
tor’s station, and shall be secured to 
the base so that it is held tightly 
against the wheel rim during impact. 
The length of this beam shall be chosen 
so that it is at an angle of 25° to 40° to 
the horizontal when it is positioned 
against the wheel rim. It shall have a 
length 20 to 25 times its depth, and a 
width two to three times its depth (see 
Figures C–8 and C–9); 

(E) Means shall be provided for indi-
cating the maximum instantaneous de-
flection along the line of impact. A 
simple friction device is illustrated in 
Figure C–4; 
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(F) No repairs or adjustments shall 
be made during the test; and 

(G) When any cables, props, or block-
ing shift or break during the test, the 
test shall be repeated. 

(ii) H = Vertical height of the center 
of gravity of a 4,410-lb (2,000-kg) weight 
in in. (H′ in mm). The weight shall be 
pulled back so that the height of its 
center of gravity above the point of im-
pact is: H = 4.92 + 0.00190 W (H′ = 125 
±0.170 W′) (see Figure C–7). 

(iii) The test procedures shall be as 
follows: 

(A) The frame shall be evaluated by 
imposing dynamic loading from the 
rear, followed by a load to the side on 
the same frame. The pendulum swing-
ing from the height determined by 
paragraph (d)(3)(ii) of this section shall 
be used to impose the dynamic load. 
The position of the pendulum shall be 
so selected that the initial point of im-
pact on the frame is in line with the 
arc of travel of the center of gravity of 
the pendulum. When a quick-release 
mechanism is used, it shall not influ-
ence the attitude of the block; 

(B) Impact at rear. The tractor shall 
be restrained properly according to 
paragraphs (d)(3)(i)(C) and (d)(3)(i)(D) of 
this section. The tractor shall be posi-
tioned with respect to the pivot point 
of the pendulum so that the pendulum 
is 20° from the vertical prior to impact 
as shown in Figure C–8. The impact 
shall be applied to the upper extremity 
of the frame at the point that is mid-
way between the centerline of the 
frame and the inside of the frame up-
right. When no structural cross mem-
ber exists at the rear of the frame, a 
substitute test beam that does not add 
to the strength of the frame may be 
used to complete the test procedure; 
and 

(C) Impact at side. The blocking and 
restraining shall conform to para-
graphs (d)(3)(i)(C) and (d)(3)(i)(D) of 
this section. The center point of im-
pact shall be at the upper extremity of 
the frame at a point most likely to hit 
the ground first, and at a 90° to the 
centerline of the vehicle (see Figure C– 
9). The side impact shall be applied to 
the longitudinal side farthest from the 
point of rear impact. 

(4) Field-upset test procedure. (i) The 
following test conditions shall be met: 

(A) The tractor shall be tested at the 
weight defined in 29 CFR 1928.51(a); 

(B) The following provisions address 
soil bank test conditions. 

(1) The test shall be conducted on a 
dry, firm soil bank. The soil in the im-
pact area shall have an average cone 
index in the 0-in. to 6-in. (0-mm to 152- 
mm) layer of not less than 150. Cone 
index shall be determined according to 
American Society of Agricultural En-
gineers (‘‘ASAE’’) recommendation 
ASAE R313.1–1971 (‘‘Soil cone pene-
trometer’’), as reconfirmed in 1975, 
which is incorporated by reference. The 
incorporation by reference was ap-
proved by the Director of the Federal 
Register in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. The path of 
vehicle travel shall be 12° ±2° to the top 
edge of the bank. 

(2) ASAE recommendation R313.1– 
1971, as reconfirmed in 1975, appears in 
the 1977 Agricultural Engineers Year-
book, or it may be examined at: Any 
OSHA Regional Office; the OSHA Dock-
et Office, U.S. Department of Labor, 
200 Constitution Avenue, NW., Room 
N–2625, Washington, DC 20210 (tele-
phone: (202) 693–2350 (TTY number: (877) 
889–5627)); or the National Archives and 
Records Administration (‘‘NARA’’). 
(For information on the availability of 
this material at NARA, telephone (202) 
741–6030 or access the NARA Web site 
at http://www.archives.gov/fed-
eral_register/code_of_federal_regulations/ 
ibr_locations.html.) Copies may be pur-
chased from the American Society of 
Agricultural Engineers, 2950 Niles 
Road, St. Joseph, MI 49085. 

(C) An 18-in. (457-mm) high ramp (see 
Figure C–10) shall be used to assist in 
upsetting the vehicle to the side; and 

(D) The front and rear wheel-tread 
settings, when adjustable, shall be at 
the position nearest to halfway be-
tween the minimum and maximum set-
tings obtainable on the vehicle. When 
only two settings are obtainable, the 
minimum setting shall be used. 

(ii) Field upsets shall be induced to 
the rear and side as follows: 

(A) Rear upset shall be induced by 
engine power, with the tractor oper-
ating in gear to obtain 3 to 5 mph (4.8 
to 8.0 kph) at maximum governed en-
gine rpm by driving forward directly up 
a minimum slope of 60° ±5° as shown in 
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Figure C–11, or by an alternative equiv-
alent means. The engine clutch may be 
used to aid in inducing the upset; and 

(B) To induce side upset, the tractor 
shall be driven under its own power 
along the specified path of travel at a 
minimum speed of 10 mph (16 kph), or 
at maximum vehicle speed when under 
10 mph (16 kph), and over the ramp as 
described in paragraph (d)(4)(i)(C) of 
this section. 

(e) Performance requirements—(1) Gen-
eral requirements. (i) The frame, over-
head weather shield, fenders, or other 
parts in the operator area may be de-
formed in these tests, but shall not 
shatter or leave sharp edges exposed to 
the operator, or encroach on the di-
mensions shown in Figures C–2 and C– 
3, and specified as follows: 
d = 2 in. (51 mm) inside of the frame upright 

to the vertical centerline of the seat; 
e = 30 in. (762 mm) at the longitudinal center-

line; 
f = Not greater than 4 in. (102 mm) to the 

rear edge of the crossbar, measured for-
ward of the seat-reference point (‘‘SRP’’); 

g = 24 in. (610 mm) minimum; and 
m = Not greater than 12 in. (305 mm), meas-

ured from the seat-reference point to the 
forward edge of the crossbar. 

(ii) The protective structure and con-
necting fasteners must pass the static 
or dynamic tests described in para-
graphs (d)(2), (d)(3), or (d)(4) of this sec-
tion at a metal temperature of 0 °F 
(¥18 °C) or below, or exhibit Charpy V- 
notch impact strengths as follows: 
10-mm × 10-mm (0.394-in. × 0.394-in.) speci-

men: 8.0 ft-lb (10.8 J) at ¥20 °F (¥30 °C); 
10-mm × 7.5-mm (0.394-in. × 0.296-in.) speci-

men: 7.0 ft-lb (9.5 J) at ¥20 °F (¥30 °C); 
10-mm × 5-mm (0.394-in. × 0.197-in.) specimen: 

5.5 ft-lb (7.5 J) at ¥20 °F (¥30 °C); or 
10-mm × 2.5-mm (0.394-in. × 0.098-in.) speci-

men: 4.0 ft-lb (5.5 J) at ¥20 °F (¥30 °C). 

Specimens shall be longitudinal and 
taken from flat stock, tubular, or 
structural sections before forming or 
welding for use in the frame. Speci-
mens from tubular or structural sec-
tions shall be taken from the middle of 
the side of greatest dimension, not to 
include welds. 

(2) Static test-performance requirements. 
In addition to meeting the require-
ments of paragraph (e)(1) of this sec-
tion for both side and rear loads, FERis 
and FERir, shall be greater than 1.0, and 
when the ROPS contains one or two up-

right frames only, FSB shall be greater 
than 1.3. 

(3) Dynamic test-performance require-
ments. The structural requirements 
shall be met when the dimensions in 
paragraph (e)(1) of this section are used 
in both side and rear loads. 

(4) Field-upset test performance require-
ments. The requirements of paragraph 
(e)(1) of this section shall be met for 
both side and rear upsets. 

[70 FR 77004, Dec. 29, 2005] 

§ 1928.53 Protective enclosures for 
wheel-type agricultural tractors— 
test procedures and performance 
requirements. 

(a) Purpose. The purpose of this sec-
tion is to establish the test and per-
formance requirements for a protective 
enclosure designed for wheel-type agri-
cultural tractors to minimize the fre-
quency and severity of operator injury 
resulting from accidental upset. Gen-
eral requirements for the protection of 
operators are specified in 29 CFR 
1928.51. 

(b) Types of tests. All protective en-
closures for wheel-type agricultural 
tractors shall be of a model that has 
been tested as follows: 

(1) Laboratory test. A laboratory en-
ergy-absorption test, either static or 
dynamic, under repeatable and con-
trolled loading, to permit analysis of 
the protective enclosure for compli-
ance with the performance require-
ments of this standard; and 

(2) Field-upset test. A field-upset test 
under controlled conditions, both to 
the side and rear, to verify the effec-
tiveness of the protective system under 
actual dynamic conditions. This test 
may be omitted when: 

(i) The analysis of the protective- 
frame static-energy absorption test re-
sults indicates that both FERis and 
FERir (as defined in paragraph (d)(2)(ii) 
of this section) exceed 1.15; or 

(ii) The analysis of the protective- 
frame dynamic-energy absorption test 
results indicates that the frame can 
withstand an impact 15 percent greater 
than the impact it is required to with-
stand for the tractor weight as shown 
in Figure C–7. 

(c) Description. A protective enclosure 
is a structure comprising a frame and/ 
or enclosure mounted to the tractor. A 
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typical enclosure is shown in Figure C– 
12. 

(d) Test procedures—(1) General. (i) 
The tractor weight used shall be that 
of the heaviest tractor model on which 
the protective enclosure is to be used. 

(ii) Each test required under this sec-
tion shall be performed on a protective 
enclosure with new structural mem-
bers. Mounting connections of the 
same design shall be used during each 
test. 

(iii) Instantaneous deflection shall be 
measured and recorded for each seg-
ment of the test; see paragraph (e)(1)(i) 
of this section for permissible deflec-
tions. 

(iv) The seat-reference point (‘‘SRP’’) 
in Figure C–14 is that point where the 
vertical line that is tangent to the 
most forward point at the longitudinal 
seat centerline of the seat back, and 
the horizontal line that is tangent to 
the highest point of the seat cushion, 
intersect in the longitudinal seat sec-
tion. The seat-reference point shall be 
determined with the seat unloaded and 
adjusted to the highest and most rear-
ward position provided for seated oper-
ations of the tractor. 

(v) When the centerline of the seat is 
off the longitudinal center, the protec-
tive-enclosure loading shall be on the 
side with least space between the cen-
terline of the seat and the protective 
enclosure. 

(vi) Low-temperature characteristics 
of the protective enclosure or its mate-
rial shall be demonstrated as specified 
in paragraph (e)(1)(ii) of this section. 

(vii) Rear input energy tests (static, 
dynamic, or field-upset) need not be 
performed on enclosures mounted to 
tractors having four driven wheels and 
more than one-half their unballasted 
weight on the front wheels. 

(viii) Accuracy table: 

Measurements Accuracy 

Deflection of the enclosure, 
in. (mm).

±5 percent of the deflection 
measured. 

Vertical weight, pounds (kg) .. ±5 percent of the weight 
measured. 

Force applied to the enclo-
sure, pounds force (new-
tons).

±5 percent of the force meas-
ured. 

Dimensions of the critical 
zone, in. (mm).

±0.5 in. (12.5 mm). 

(ix) When movable or normally re-
movable portions of the enclosure add 

to structural strength, they shall be 
placed in configurations that con-
tribute least to structural strength 
during the test. 

(2) Static test procedure. (i) The fol-
lowing test conditions shall be met: 

(A) The laboratory mounting base 
shall be the tractor chassis for which 
the protective enclosure is designed, or 
its equivalent; and 

(B) The protective enclosure shall be 
instrumented with the necessary equip-
ment to obtain the required load-de-
flection data at the locations and di-
rections specified in Figures C–13 and 
C–14. 

(ii) The following definitions shall 
apply: 
W = Tractor weight (see 29 CFR 1928.51(a)) in 

lb (W″ in kg); 
Eis = Energy input to be absorbed during side 

loading in ft-lb (E″is in J [joules]); 
Eis = 723 + 0.4 W (E″is = 100 + 0.12 W″); 
Eir = Energy input to be absorbed during rear 

loading in ft-lb (E″ir in J); 
Eir = 0.47 W (E″ir = 0.14 W″); 
L = Static load, lbf [pounds force], (N) [new-

tons]; 
D = Deflection under L, in. (mm); 
L–D = Static load-deflection diagram; 
Lmax = Maximum observed static load; 
Load Limit = Point on a continuous L–D 

curve where the observed static load is 
0.8 Lmax on the down slope of the curve 
(see Figure C–5); 

Eu = Strain energy absorbed by the protec-
tive enclosure in ft-lbs (J); area under 
the L–D curve; 

FER = Factor of energy ratio; 
FERis = Eu/Eis; and 
FERir = Eu/Eir. 

(iii) The test procedures shall be as 
follows: 

(A) When the protective-frame struc-
tures are not an integral part of the en-
closure, the direction and point of load 
application for both side and rear shall 
be the same as specified in 29 CFR 
1928.52(d)(2); 

(B) When the protective-frame struc-
tures are an integral part of the enclo-
sure, apply the rear load according to 
Figure C–14, and record L and D simul-
taneously. Rear-load application shall 
be distributed uniformly on the frame 
structure over an area perpendicular to 
the load application, no greater than 
160 sq. in. (1,032 sq. cm) in size, with the 
largest dimension no greater than 27 
in. (686 mm). The load shall be applied 
to the upper extremity of the structure 
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at the point that is midway between 
the centerline of the protective enclo-
sure and the inside of the protective 
structure. When no structural cross 
member exists at the rear of the enclo-
sure, a substitute test beam that does 
not add strength to the structure may 
be used to complete this test proce-
dure. The test shall be stopped when: 

(1) The strain energy absorbed by the 
structure is equal to or greater than 
the required input energy Eir; or 

(2) Deflection of the structure ex-
ceeds the allowable deflection (see 
paragraph (e)(1)(i) of this section); or 

(3) The structure load limit occurs 
before the allowable deflection is 
reached in rear load (see Figure C–5); 

(C) Using data obtained in paragraph 
(d)(2)(iii)(B) of this section, construct 
the L-D diagram for rear loads as 
shown in Figure C–5; 

(D) Calculate Eir; 
(E) Calculate FERir; 
(F) When the protective-frame struc-

tures are an integral part of the enclo-
sure, apply the side load according to 
Figure C–13, and record L and D simul-
taneously. Static side-load application 
shall be distributed uniformly on the 
frame over an area perpendicular to 
the direction of load application, and 
no greater than 160 sq. in. (1,032 sq. cm) 
in size, with the largest dimension no 
greater than 27 in. (686 mm). Side-load 
application shall be at a 90° angle to 
the centerline of the vehicle. The cen-
ter of the side-load application shall be 
located between point k, 24 in. (610 mm) 
forward of the seat-reference point, and 
point l, 12 in. (305 mm) rearward of the 
seat-reference point, to best use the 
structural strength (see Figure C–13). 
This side load shall be applied to the 
longitudinal side farthest from the 
point of rear-load application. The test 
shall be stopped when: 

(1) The strain energy absorbed by the 
structure is equal to or greater than 
the required input energy Eis; or 

(2) Deflection of the structure ex-
ceeds the allowable deflection (see 
paragraph (e)(1)(i) of this section); or 

(3) The structure load limit occurs 
before the allowable deflection is 
reached in side load (see Figure C–5); 

(G) Using data obtained in paragraph 
(d)(2)(iii)(F) of this section, construct 

the L-D diagram for the side load as 
shown in Figure C–5; 

(H) Calculate FERis; and 
(I) Calculate FERir. 
(3) Dynamic test procedure. (i) The fol-

lowing test conditions shall be met: 
(A) The protective enclosure and 

tractor shall be tested at the weight 
defined by 29 CFR 1928.51(a); 

(B) The dynamic loading shall be ac-
complished by using a 4,410-lb (2,000-kg) 
weight acting as a pendulum. The im-
pact face of the weight shall be 27 ±1 in. 
by 27 ±1 in. (686 ±25 mm by 686 ±25 mm), 
and shall be constructed so that its 
center of gravity is within 1.0 in. (25.4 
mm) of its geometric center. The 
weight shall be suspended from a pivot 
point 18 to 22 ft (5.5 to 6.7 m) above the 
point of impact on the enclosure, and 
shall be conveniently and safely adjust-
able for height (see Figure C–6); 

(C) For each phase of testing, the 
tractor shall be restrained from mov-
ing when the dynamic load is applied. 
The restraining members shall have 
strength no less than, and elasticity no 
greater than, that of 0.50-in. (12.7-mm) 
steel cable. Points of attachment for 
the restraining members shall be lo-
cated an appropriate distance behind 
the rear axle and in front of the front 
axle to provide a 15° to 30° angle be-
tween the restraining cable and the 
horizontal. For impact from the rear, 
the restraining cables shall be located 
in the plane in which the center of 
gravity of the pendulum will swing, or 
alternatively, two sets of symmetri-
cally located cables may be used at lat-
eral locations on the tractor. For the 
impact from the side, restraining ca-
bles shall be used as shown in Figures 
C–15 and C–16; 

(D) The front and rear wheel-tread 
settings, when adjustable, shall be at 
the position nearest to halfway be-
tween the minimum and maximum set-
tings obtainable on the vehicle. When 
only two settings are obtainable, the 
minimum setting shall be used. The 
tires shall have no liquid ballast, and 
shall be inflated to the maximum oper-
ating pressure recommended by the 
manufacturer. With specified tire infla-
tion, the restraining cable shall be 
tightened to provide tire deflection of 6 
to 8 percent of nominal tire section 
width. After the vehicle is retrained 
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properly, a wooden beam no smaller 
than 6-in. × 6-in. (150-mm × 150-mm) 
cross-section shall be driven tightly 
against the appropriate wheels and 
clamped. For the test to the side, an 
additional wooden beam shall be placed 
as a prop against the wheel nearest the 
operator’s station, and shall be secured 
to the base so that it is held tightly 
against the wheel rim during impact. 
The length of this beam shall be chosen 
so that it is at an angle of 25° to 40° to 
the horizontal when it is positioned 
against the wheel rim. It shall have a 
length 20 to 25 times its depth, and a 
width two to three times its depth (see 
Figures C–15 and C–16); 

(E) Means shall be provided for indi-
cating the maximum instantaneous de-
flection along the line of impact. A 
simple friction device is illustrated in 
Figure C–4; 

(F) No repair or adjustments shall be 
made during the test; and 

(G) When any cables, props, or block-
ing shift or break during the test, the 
test shall be repeated. 

(ii) H = Vertical height of the center 
of gravity of a 4,410-lb (2,000-kg) weight 
in in. (H′ in mm). The weight shall be 
pulled back so that the height of its 
center of gravity above the point of im-
pact is: H = 4.92 + 0.00190 W (H′ = 125 + 
0.107 W′) (see Figure C–7). 

(iii) The test procedures shall be as 
follows: 

(A) The enclosure structure shall be 
evaluated by imposing dynamic load-
ing from the rear, followed by a load to 
the side on the same enclosure struc-
ture. The pendulum swinging from the 
height determined by paragraph 
(d)(3)(ii) of this section shall be used to 
impose the dynamic load. The position 
of the pendulum shall be so selected 
that the initial point of impact on the 
protective structure is in line with the 
arc of travel of the center of gravity of 
the pendulum. When a quick-release 
mechanism is used, it shall not influ-
ence the attitude of the block; 

(B) Impact at rear. The tractor shall 
be restrained properly according to 
paragraphs (d)(3)(i)(C) and (d)(3)(i)(D) of 
this section. The tractor shall be posi-
tioned with respect to the pivot point 
of the pendulum so that the pendulum 
is 20° from the vertical prior to impact 
as shown in Figure C–15. The impact 

shall be applied to the upper extremity 
of the enclosure structure at the point 
that is midway between the centerline 
of the enclosure structure and the in-
side of the protective structure. When 
no structural cross member exists at 
the rear of the enclosure structure, a 
substitute test beam that does not add 
to the strength of the structure may be 
used to complete the test procedure; 
and 

(C) Impact at side. The blocking and 
restraining shall conform to para-
graphs (d)(3)(i)(C) and (d)(3)(i)(D) of 
this section. The center point of im-
pact shall be at the upper extremity of 
the enclosure at a 90° angle to the cen-
terline of the vehicle, and located be-
tween a point k, 24 in. (610 mm) forward 
of the seat-reference point, and a point 
l, 12 in. (305 mm) rearward of the seat- 
reference point, to best use the struc-
tural strength (see Figure C–13). The 
side impact shall be applied to the lon-
gitudinal side farthest from the point 
of rear impact. 

(4) Field-upset test procedure. (i) The 
following test conditions shall be met: 

(A) The tractor shall be tested at the 
weight defined in 29 CFR 1928.51(a); 

(B) The following provisions address 
soil bank test conditions. 

(1) The test shall be conducted on a 
dry, firm soil bank. The soil in the im-
pact area shall have an average cone 
index in the 0-in. to 6-in. (0-mm to 152- 
mm) layer of not less than 150. Cone 
index shall be determined according to 
American Society of Agricultural En-
gineers (‘‘ASAE’’) recommendation 
ASAE R313.1–1971 (‘‘Soil cone pene-
trometer’’), as reconfirmed in 1975, 
which is incorporated by reference. The 
incorporation by reference was ap-
proved by the Director of the Federal 
Register in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. The path of 
vehicle travel shall be 12° ±2° to the top 
edge of the bank. 

(2) ASAE recommendation R313.1– 
1971, as reconfirmed in 1975, appears in 
the 1977 Agricultural Engineers Year-
book, or it may be examined at: Any 
OSHA Regional Office; the OSHA Dock-
et Office, U.S. Department of Labor, 
200 Constitution Avenue, NW., Room 
N–2625, Washington, DC 20210 (tele-
phone: (202) 693–2350 (TTY number: (877) 
889–5627)); or the National Archives and 
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Records Administration (‘‘NARA’’). 
(For information on the availability of 
this material at NARA, telephone (202) 
741–6030 or access the NARA Web site 
at http://www.archives.gov/fed-
eral_register/code_of_federal_regulations/ 
ibr_locations.html.) Copies may be pur-
chased from the American Society of 
Agricultural Engineers 2950 Niles Road, 
St. Joseph, MI 49085. 

(C) An 18-in. (457 mm) high ramp (see 
Figure C–10) shall be used to assist in 
upsetting the vehicle to the side; and 

(D) The front and rear wheel-tread 
settings, when adjustable, shall be at 
the position nearest to halfway be-
tween the minimum and maximum set-
tings obtainable on the vehicle. When 
only two settings are obtainable, the 
minimum setting shall be used. 

(ii) Field upsets shall be induced to 
the rear and side. 

(A) Rear upset shall be induced by 
engine power, with the tractor oper-
ating in gear to obtain 3 to 5 mph (4.8 
to 8.0 kph) at maximum governed en-
gine rpm by driving forward directly up 
a minimum slope of 60° ±5° as shown in 
Figure C–11, or by an alternate equiva-
lent means. The engine clutch may be 
used to aid in inducing the upset; and 

(B) To induce side upset, the tractor 
shall be driven under its own power 
along the specified path of travel at a 
minimum speed of 10 mph (16 kph), or 
at maximum vehicle speed when under 
10 mph (16 kph), and over the ramp as 
described in paragraph (d)(4)(i)(C) of 
this section. 

(e) Performance requirements—(1) Gen-
eral requirements. (i) The protective en-
closure structural members or other 
parts in the operator area may be de-
formed in these tests, but shall not 
shatter or leave sharp edges exposed to 
the operator. They shall not encroach 
on a transverse plane passing through 
points d and f within the projected area 
defined by dimensions d, e, and g, or on 
the dimensions shown in Figures C–13 
and C–14, as follows: 
d = 2 in. (51 mm) inside of the protective 

structure to the vertical centerline of 
the seat; 

e = 30 in. (762 mm) at the longitudinal center-
line; 

f = Not greater than 4 in. (102 mm) measured 
forward of the seat-reference point 
(‘‘SRP’’) at the longitudinal centerline as 
shown in Figure C–14; 

g = 24 in. (610 mm) minimum; 
h = 17.5 in. (445 mm) minimum; and 
j = 2.0 in. (51 mm) measured from the outer 

periphery of the steering wheel. 

(ii) The protective structure and con-
necting fasteners must pass the static 
or dynamic tests described in para-
graphs (d)(2), (d)(3), or (d)(4) of this sec-
tion at a metal temperature of 0 °F (¥8 
°C) or below, or exhibit Charpy V-notch 
impact strengths as follows: 

10-mm × 10-mm (0.394-in. × 0.394-in.) speci-
men: 8.0 ft-lb (10.8 J) at ¥20 °F (¥30 °C); 

10-mm × 7.5-mm (0.394-in. × 0.296-in.) speci-
men: 7.0 ft-lb (9.5 J) at ¥20 °F (¥30 °C); 

10-mm × 5-mm (0.394-in. × 0.197-in.) specimen: 
5.5 ft-lb (7.5 J) at ¥20 °F (¥30 °C); or 

10-mm × 2.5-mm (0.394-in. × 0.098-in.) speci-
men: 4.0 ft-lb (5.5 J) at ¥20 °F (¥30 °C). 

Specimens shall be longitudinal and 
taken from flat stock, tubular, or 
structural sections before forming or 
welding for use in the protective enclo-
sure. Specimens from tubular or struc-
tural sections shall be taken from the 
middle of the side of greatest dimen-
sion, not to include welds. 

(iii) The following provisions address 
glazing requirements. 

(A) Glazing shall conform to the re-
quirements contained in Society of 
Automotive Engineers (‘‘SAE’’) stand-
ard J674–1963 (‘‘Safety glazing mate-
rials’’), which is incorporated by ref-
erence. The incorporation by reference 
was approved by the Director of the 
Federal Register in accordance with 5 
U.S.C. 552(a) and 1 CFR part 51. 

(B) SAE standard J674–1963 appears in 
the 1965 SAE Handbook, or it may be 
examined at: any OSHA Regional Of-
fice; the OSHA Docket Office, U.S. De-
partment of Labor, 200 Constitution 
Avenue, NW., Room N–2625, Wash-
ington, DC 20210 (telephone: (202) 693– 
2350 (TTY number: (877) 889–5627)); or 
the National Archives and Records Ad-
ministration (‘‘NARA’’). (For informa-
tion on the availability of this mate-
rial at NARA, telephone (202) 741–6030 
or access the NARA Web site at http:// 
www.archives.gov/federal_register/ 
code_of_federal_regulations/ 
ibr_locations.html.) Copies may be pur-
chased from the Society of Automotive 
Engineers, 400 Commonwealth Drive, 
Warrendale, Pennsylvania 15096–0001. 

(iv) Two or more operator exits shall 
be provided and positioned to avoid the 
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possibility of both being blocked by the 
same accident. 

(2) Static test-performance requirements. 
In addition to meeting the require-
ments of paragraph (e)(1) of this sec-
tion for both side and rear loads, FERis 
and FER ir shall be greater than 1.0. 

(3) Dynamic test-performance require-
ments. The structural requirements 
shall be met when the dimensions in 
paragraph (e)(1) of this section are used 
in both side and rear loads. 

(4) Field-upset test performance require-
ments. The requirements of paragraph 
(e)(1) of this section shall be met for 
both side and rear upsets. 

[70 FR 77004, Dec. 29, 2005, as amended at 71 
FR 41145, July 20, 2006] 

APPENDIX A TO SUBPART C OF PART 
1928—EMPLOYEE OPERATING IN-
STRUCTIONS 

1. Securely fasten your seat belt if the trac-
tor has a ROPS. 

2. Where possible, avoid operating the trac-
tor near ditches, embankments, and 
holes. 

3. Reduce speed when turning, crossing 
slopes, and on rough, slick, or muddy 
surfaces. 

4. Stay off slopes too steep for safe oper-
ation. 

5. Watch where you are going, especially at 
row ends, on roads, and around trees. 

6. Do not permit others to ride. 
7. Operate the tractor smoothly—no jerky 

turns, starts, or stops. 
8. Hitch only to the drawbar and hitch points 

recommended by tractor manufacturers. 
9. When tractor is stopped, set brakes se-

curely and use park lock if available. 

APPENDIX B TO SUBPART C OF PART 
1928—FIGURES C–1 THROUGH C–16 
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[71 FR 41146, July 20, 2006] 

Subpart D—Safety for Agricultural 
Equipment 

§ 1928.57 Guarding of farm field equip-
ment, farmstead equipment, and 
cotton gins. 

(a) General—(1) Purpose. The purpose 
of this section is to provide for the pro-
tection of employees from the hazards 
associated with moving machinery 
parts of farm field equipment, 
farmstead equipment, and cotton gins 
used in any agricultural operation. 

(2) Scope. Paragraph (a) of this sec-
tion contains general requirements 
which apply to all covered equipment. 
In addition, paragraph (b) of this sec-
tion applies to farm field equipment, 
paragraph (c) of this section applies to 
farmstead equipment, and paragraph 
(d) of this section applies to cotton 
gins. 

(3) Application. This section applies to 
all farm field equipment, farmstead 
equipment, and cotton gins, except 
that paragraphs (b)(2), (b)(3), and 
(b)(4)(ii)(A), and (c)(2), (c)(3), and 
(c)(4)(ii)(A) do not apply to equipment 
manufactured before October 25, 1976. 

(4) Effective date. This section takes 
effect on October 25, 1976, except that 
paragraph (d) of this section is effec-
tive on June 30, 1977. 

(5) Definitions—Cotton gins are sys-
tems of machines which condition seed 
cotton, separate lint from seed, convey 
materials, and package lint cotton. 

Farm field equipment means tractors 
or implements, including self-propelled 
implements, or any combination there-
of used in agricultural operations. 

Farmstead equipment means agricul-
tural equipment normally used in a 
stationary manner. This includes, but 
is not limited to, materials handling 
equipment and accessories for such 
equipment whether or not the equip-
ment is an integral part of a building. 

Ground driven components are compo-
nents which are powered by the turning 
motion of a wheel as the equipment 
travels over the ground. 

A guard or shield is a barrier designed 
to protect against employee contact 
with a hazard created by a moving ma-
chinery part. 

Power take-off shafts are the shafts 
and knuckles between the tractor, or 
other power source, and the first gear 
set, pulley, sprocket, or other compo-
nents on power take-off shaft driven 
equipment. 

(6) Operating instructions. At the time 
of initial assignment and at least annu-
ally thereafter, the employer shall in-
struct every employee in the safe oper-
ation and servicing of all covered 
equipment with which he is or will be 
involved, including at least the fol-
lowing safe operating practices: 

(i) Keep all guards in place when the 
machine is in operation; 

(ii) Permit no riders on farm field 
equipment other than persons required 
for instruction or assistance in ma-
chine operation; 

(iii) Stop engine, disconnect the 
power source, and wait for all machine 
movement to stop before servicing, ad-
justing, cleaning, or unclogging the 
equipment, except where the machine 
must be running to be properly serv-
iced or maintained, in which case the 
employer shall instruct employees as 
to all steps and procedures which are 
necessary to safely service or maintain 
the equipment; 

(iv) Make sure everyone is clear of 
machinery before starting the engine, 
engaging power, or operating the ma-
chine; 

(v) Lock out electrical power before 
performing maintenance or service on 
farmstead equipment. 

(7) Methods of guarding. Except as 
otherwise provided in this subpart, 
each employer shall protect employees 
from coming into contact with hazards 
created by moving machinery parts as 
follows: 

(i) Through the installation and use 
of a guard or shield or guarding by lo-
cation; 

(ii) Whenever a guard or shield or 
guarding by location is infeasible, by 
using a guardrail or fence. 

(8) Strength and design of guards. (i) 
Where guards are used to provide the 
protection required by this section, 
they shall be designed and located to 
protect against inadvertent contact 
with the hazard being guarded. 

(ii) Unless otherwise specified, each 
guard and its supports shall be capable 
of withstanding the force that a 250 
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pound individual, leaning on or falling 
against the guard, would exert upon 
that guard. 

(iii) Guards shall be free from burrs, 
sharp edges, and sharp corners, and 
shall be securely fastened to the equip-
ment or building. 

(9) Guarding by location. A component 
is guarded by location during oper-
ation, maintenance, or servicing when, 
because of its location, no employee 
can inadvertently come in contact with 
the hazard during such operation, 
maintenance, or servicing. Where the 
employer can show that any exposure 
to hazards results from employee con-
duct which constitutes an isolated and 
unforeseeable event, the component 
shall also be considered guarded by lo-
cation. 

(10) Guarding by railings. Guardrails 
or fences shall be capable of protecting 
against employees inadvertently enter-
ing the hazardous area. 

(11) Servicing and maintenance. When-
ever a moving machinery part presents 
a hazard during servicing or mainte-
nance, the engine shall be stopped, the 
power source disconnected, and all ma-
chine movement stopped before serv-
icing or maintenance is performed, ex-
cept where the employer can establish 
that: 

(i) The equipment must be running to 
be properly serviced or maintained; 

(ii) The equipment cannot be serviced 
or maintained while a guard or guards 
otherwise required by this standard are 
in place; and 

(iii) The servicing or maintenance 
can be safely performed. 

(b) Farm field equipment—(1) Power 
take-off guarding. (i) All power take-off 
shafts, including rear, mid- or side- 
mounted shafts, shall be guarded either 
by a master shield, as provided in para-
graph (b)(1)(ii) of this section, or by 
other protective guarding. 

(ii) All tractors shall be equipped 
with an agricultural tractor master 
shield on the rear power take-off ex-
cept where removal of the tractor mas-
ter shield is permitted by paragraph 
(b)(1)(iii) of this section. The master 
shield shall have sufficient strength to 
prevent permanent deformation of the 
shield when a 250 pound operator 
mounts or dismounts the tractor using 
the shield as a step. 

(iii) Power take-off driven equipment 
shall be guarded to protect against em-
ployee contact with positively driven 
rotating members of the power drive 
system. Where power take-off driven 
equipment is of a design requiring re-
moval of the tractor master shield, the 
equipment shall also include protec-
tion from that portion of the tractor 
power take-off shaft which protrudes 
from the tractor. 

(iv) Signs shall be placed at promi-
nent locations on tractors and power 
take-off driven equipment specifying 
that power drive system safety shields 
must be kept in place. 

(2) Other power transmission compo-
nents. (i) The mesh or nip-points of all 
power driven gears, belts, chains, 
sheaves, pulleys, sprockets, and idlers 
shall be guarded. 

(ii) All revolving shafts, including 
projections such as bolts, keys, or set 
screws, shall be guarded, except 
smooth shaft ends protruding less than 
one-half the outside diameter of the 
shaft and its locking means. 

(iii) Ground driven components shall 
be guarded in accordance with para-
graphs (b)(2)(i) and (b)(2)(ii) of this sec-
tion if any employee may be exposed to 
them while the drives are in motion. 

(3) Functional components. Functional 
components, such as snapping or husk-
ing rolls, straw spreaders and choppers, 
cutterbars, flail rotors, rotary beaters, 
mixing augers, feed rolls, conveying 
augers, rotary tillers, and similar 
units, which must be exposed for prop-
er function, shall be guarded to the 
fullest extent which will not substan-
tially interfere with normal func-
tioning of the component. 

(4) Access to moving parts. (i) Guards, 
shields, and access doors shall be in 
place when the equipment is in oper-
ation. 

(ii) Where removal of a guard or ac-
cess door will expose an employee to 
any component which continues to ro-
tate after the power is disengaged, the 
employer shall provide, in the imme-
diate area, the following: 

(A) A readily visible or audible warn-
ing of rotation; and 

(B) A safety sign warning the em-
ployee to: 

(1) Look and listen for evidence of ro-
tation; and 
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(2) Not remove the guard or access 
door until all components have 
stopped. 

(c) Farmstead equipment—(1) Power 
take-off guarding. (i) All power take-off 
shafts, including rear, mid-, or side- 
mounted shafts, shall be guarded either 
by a master shield as provided in para-
graph (b)(1)(ii) of this section or other 
protective guarding. 

(ii) Power take-off driven equipment 
shall be guarded to protect against em-
ployee contact with positively driven 
rotating members of the power drive 
system. Where power take-off driven 
equipment is of a design requiring re-
moval of the tractor master shield, the 
equipment shall also include protec-
tion from that portion of the tractor 
power take-off shaft which protrudes 
from the tractor. 

(iii) Signs shall be placed at promi-
nent locations on power take-off driven 
equipment specifying that power drive 
system safety shields must be kept in 
place. 

(2) Other power transmission compo-
nents. (i) The mesh or nip-points of all 
power driven gears, belts, chains, 
sheaves, pulleys, sprockets, and idlers 
shall be guarded. 

(ii) All revolving shafts, including 
projections such as bolts, keys, or set 
screws, shall be guarded, with the ex-
ception of: 

(A) Smooth shafts and shaft ends 
(without any projecting bolts, keys, or 
set screws), revolving at less than 10 
rpm, on feed handling equipment used 
on the top surface of materials in bulk 
storage facilities; and 

(B) Smooth shaft ends protruding 
less than one-half the outside diameter 
of the shaft and its locking means. 

(3) Functional components. (i) Func-
tional components, such as choppers, 
rotary beaters, mixing augers, feed 
rolls, conveying augers, grain spread-
ers, stirring augers, sweep augers, and 
feed augers, which must be exposed for 
proper function, shall be guarded to the 
fullest extent which will not substan-
tially interfere with the normal func-
tioning of the component. 

(ii) Sweep arm material gathering 
mechanisms used on the top surface of 
materials within silo structures shall 
be guarded. The lower or leading edge 
of the guard shall be located no more 

than 12 inches above the material sur-
face and no less than 6 inches in front 
of the leading edge of the rotating 
member of the gathering mechanism. 
The guard shall be parallel to, and ex-
tend the fullest practical length of, the 
material gathering mechanism. 

(iii) Exposed auger flighting on port-
able grain augers shall be guarded with 
either grating type guards or solid baf-
fle style covers as follows: 

(A) The largest dimensions or open-
ings in grating type guards through 
which materials are required to flow 
shall be 43⁄4 inches. The area of each 
opening shall be no larger than 10 
square inches. The opening shall be lo-
cated no closer to the rotating 
flighting than 21⁄2 inches. 

(B) Slotted openings in solid baffle 
style covers shall be no wider than 11⁄2 
inches, or closer than 31⁄2 inches to the 
exposed flighting. 

(4) Access to moving parts. (i) Guards, 
shields, and access doors shall be in 
place when the equipment is in oper-
ation. 

(ii) Where removal of a guard or ac-
cess door will expose an employee to 
any component which continues to ro-
tate after the power is disengaged, the 
employer shall provide, in the imme-
diate area, the following: 

(A) A readily visible or audible warn-
ing of rotation; and 

(B) A safety sign warning the em-
ployee to: 

(1) Look and listen for evidence of ro-
tation; and 

(2) Not remove the guard or access 
door until all components have 
stopped. 

(5) Electrical disconnect means. (i) Ap-
plication of electrical power from a lo-
cation not under the immediate and ex-
clusive control of the employee or em-
ployees maintaining or servicing equip-
ment shall be prevented by: 

(A) Providing an exclusive, positive 
locking means on the main switch 
which can be operated only by the em-
ployee or employees performing the 
maintenance or servicing; or 

(B) In the case of material handling 
equipment located in a bulk storage 
structure, by physically locating on 
the equipment an electrical or mechan-
ical means to disconnect the power. 
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(ii) All circuit protection devices, in-
cluding those which are an integral 
part of a motor, shall be of the manual 
reset type, except where: 

(A) The employer can establish that 
because of the nature of the operation, 
distances involved, and the amount of 
time normally spent by employees in 
the area of the affected equipment, use 
of the manual reset device would be in-
feasible; 

(B) There is an electrical disconnect 
switch available to the employee with-
in 15 feet of the equipment upon which 
maintenance or service is being per-
formed; and 

(C) A sign is prominently posted near 
each hazardous component which 
warns the employee that, unless the 
electrical disconnect switch is utilized, 
the motor could automatically reset 
while the employee is working on the 
hazardous component. 

(d) Cotton ginning equipment—(1) 
Power transmission components. (i) The 
main drive and miscellaneous drives of 
gin stands shall be completely en-
closed, guarded by location, or guarded 
by railings (consistent with the re-
quirements of paragraph (a)(7) of this 
section). Drives between gin stands 
shall be guarded so as to prevent access 
to the area between machines. 

(ii) When guarded by railings, any 
hazardous component within 15 hori-
zontal inches of the rail shall be com-
pletely enclosed. Railing height shall 
be approximately 42 inches off the 
floor, platform, or other working sur-
face, with a midrail between the top-
rail and the working surface. Panels 
made of materials conforming to the 
requirements in Table D–1, or equiva-
lent, may be substituted for midrails. 
Guardrails shall be strong enough to 
withstand at least 200 pounds force on 
the toprail. 

(iii) Belts guarded by railings shall 
be inspected for defects at least daily. 
The machinery shall not be operated 
until all defective belts are replaced. 

TABLE D–1—EXAMPLES OF MINIMUM 
REQUIREMENTS FOR GUARD PANEL MATERIALS 

Material 

Clearance from 
moving part at 
all points (in 

inches) 

Largest 
mesh or 

opening al-
lowable (in 

inches) 

Minimum 
gage (U.S. 
standard) 
or thick-

ness 

Woven wire ...... Under 2 ........... 3⁄8 16 

TABLE D–1—EXAMPLES OF MINIMUM REQUIRE-
MENTS FOR GUARD PANEL MATERIALS—Con-
tinued 

Material 

Clearance from 
moving part at 
all points (in 

inches) 

Largest 
mesh or 

opening al-
lowable (in 

inches) 

Minimum 
gage (U.S. 
standard) 
or thick-

ness 

2 to 4 ............... 1⁄2 16 
4 to 15 ............. 2 12 

Expanded metal Under 4 ...........
4 to 15 .............

1⁄2 
2 

18 
13 

Perforated 
metal.

Under 4 ...........
4 to 15 .............

1⁄2 
2 

20 
14 

Sheet metal ..... Under 4 ........... .................. 22 
4 to 15 ............. .................. 22 

Plastic .............. Under 4 ........... .................. (1) 
4 to 15 ............. .................. (1) 

1 Tensile strength of 10,000 lb/in 2 

(iv) Pulleys of V-belt drives shall be 
completely enclosed or guarded by lo-
cation whether or not railings are 
present. The open end of the pulley 
guard shall be not less than 4 inches 
from the periphery of the pulleys. 

(v) Chains and sprockets shall be 
completely enclosed, except that they 
may be guarded by location if the bear-
ings are packed or if accessible exten-
sion lubrication fittings are used. 

(vi) Where complete enclosure of a 
component is likely to cause a fire haz-
ard due to excessive deposits of lint, 
only the face section of nip-point and 
pulley guards is required. The guard 
shall extend at least 6 inches beyond 
the rim of the pulley on the in-running 
and off-running sides of the belt, and at 
least 2 inches from the rim and face of 
the pulley in all other directions. 

(vii) Projecting shaft ends not guard-
ed by location shall present a smooth 
edge and end, shall be guarded by non- 
rotating caps or safety sleeves, and 
may not protrude more than one-half 
the outside diameter of the shaft. 

(viii) In power plants and power de-
velopment rooms where access is lim-
ited to authorized personnel, guard 
railings may be used in place of guards 
or guarding by location. Authorized 
employees having access to power 
plants and power development rooms 
shall be instructed in the safe oper-
ation and maintenance of the equip-
ment in accordance with paragraph 
(a)(6) of this section. 

(2) Functional components. (i) Gin 
stands shall be provided with a perma-
nently installed guard designed to pre-
clude contact with the gin saws while 
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in motion. The saw blades in the roll 
box shall be considered guarded by lo-
cation if they do not extend through 
the ginning ribs into the roll box when 
the breast is in the out position. 

(ii) Moving saws on lint cleaners 
which have doors giving access to the 
saws shall be guarded by fixed barrier 
guards or their equivalent which pre-
vent direct finger or hand contact with 
the saws while the saws are in motion. 

(iii) An interlock shall be installed 
on all balers so that the upper gates 
cannot be opened while the tramper is 
operating. 

(iv) Top panels of burr extractors 
shall be hinged and equipped with a 
sturdy positive latch. 

(v) All accessible screw conveyors 
shall be guarded by substantial covers 
or gratings, or with an inverted hori-
zontally slotted guard of the trough 
type, which will prevent employees 
from coming into contact with the 
screw conveyor. Such guards may con-
sist of horizontal bars spaced so as to 
allow material to be fed into the con-
veyor, and supported by arches which 
are not more than 8 feet apart. Screw 
conveyors under gin stands shall be 
considered guarded by location. 

(3) Warning device. A warning device 
shall be installed in all gins to provide 
an audible signal which will indicate to 
employees that any or all of the ma-
chines comprising the gin are about to 
be started. The signal shall be of suffi-
cient volume to be heard by employees, 
and shall be sounded each time before 
starting the gin. 

[41 FR 10195, Mar. 9, 1976; 41 FR 11022, Mar. 16, 
1976; 41 FR 22268, June 2, 1976, as amended at 
41 FR 46598, Oct. 22, 1976] 

Subparts E–H [Reserved] 

Subpart I—General Environmental 
Controls 

§ 1928.110 Field sanitation. 
(a) Scope. This section shall apply to 

any agricultural establishment where 
eleven (11) or more employees are en-
gaged on any given day in hand-labor 
operations in the field. 

(b) Definitions. Agricultural employer 
means any person, corporation, asso-
ciation, or other legal entity that: 

(i) Owns or operates an agricultural 
establishment; 

(ii) Contracts with the owner or oper-
ator of an agricultural establishment 
in advance of production for the pur-
chase of a crop and exercises substan-
tial control over production; or 

(iii) Recruits and supervises employ-
ees or is responsible for the manage-
ment and condition of an agricultural 
establishment. 

Agricultural establishment is a busi-
ness operation that uses paid employ-
ees in the production of food, fiber, or 
other materials such as seed, seedlings, 
plants, or parts of plants. 

Hand-labor operations means agricul-
tural activities or agricultural oper-
ations performed by hand or with hand 
tools. Except for purposes of paragraph 
(c)(2)(iii) of this section, hand-labor op-
erations also include other activities or 
operations performed in conjunction 
with hand labor in the field. Some ex-
amples of hand-labor operations are the 
hand-cultivation, hand-weeding, hand- 
planting and hand-harvesting of vege-
tables, nuts, fruits, seedlings or other 
crops, including mushrooms, and the 
hand packing of produce into con-
tainers, whether done on the ground, 
on a moving machine or in a temporary 
packing shed located in the field. 
Hand-labor does not include such ac-
tivities as logging operations, the care 
or feeding of livestock, or hand-labor 
operations in permanent structures 
(e.g., canning facilities or packing 
houses). 

Handwashing facility means a facility 
providing either a basin, container, or 
outlet with an adequate supply of pota-
ble water, soap and single-use towels. 

Potable water means water that meets 
the standards for drinking purposes of 
the State or local authority having ju-
risdiction, or water that meets the 
quality standards prescribed by the 
U.S. Environmental Protection Agen-
cy’s National Primary Drinking Water 
Regulations (40 CFR part 141). 

Toilet facility means a fixed or port-
able facility designed for the purpose of 
adequate collection and containment 
of the products of both defecation and 
urination which is supplied with toilet 
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paper adequate to employee needs. Toi-
let facility includes biological, chem-
ical, flush and combustion toilets and 
sanitary privies. 

(c) Requirements. Agricultural em-
ployers shall provide the following for 
employees engaged in hand-labor oper-
ations in the field, without cost to the 
employee: 

(1) Potable drinking water. (i) Potable 
water shall be provided and placed in 
locations readily accessible to all em-
ployees. 

(ii) The water shall be suitably cool 
and in sufficient amounts, taking into 
account the air temperature, humidity 
and the nature of the work performed, 
to meet the needs of all employees. 

(iii) The water shall be dispensed in 
single-use drinking cups or by foun-
tains. The use of common drinking 
cups or dippers is prohibited. 

(2) Toilet and handwashing facilities. 
(i) One toilet facility and one 
handwashing facility shall be provided 
for each twenty (20) employees or frac-
tion thereof, except as stated in para-
graph (c)(2)(v) of this section. 

(ii) Toilet facilities shall be ade-
quately ventilated, appropriately 
screened, have self-closing doors that 
can be closed and latched from the in-
side and shall be constructed to insure 
privacy. 

(iii) Toilet and handwashing facili-
ties shall be accessibly located and in 
close proximity to each other. The fa-
cilities shall be located within a one- 
quarter-mile walk of each hand labor-
er’s place of work in the field. 

(iv) Where due to terrain it is not fea-
sible to locate facilities as required 
above, the facilities shall be located at 
the point of closest vehicular access. 

(v) Toilet and handwashing facilities 
are not required for employees who 
perform field work for a period of three 
(3) hours or less (including transpor-
tation time to and from the field) dur-
ing the day. 

(3) Maintenance. Potable drinking 
water and toilet and handwashing fa-
cilities shall be maintained in accord-
ance with appropriate public health 
sanitation practices, including the fol-
lowing: 

(i) Drinking water containers shall be 
constructed of materials that maintain 
water quality, shall be refilled daily or 

more often as necessary, shall be kept 
covered and shall be regularly cleaned. 

(ii) Toilet facilities shall be oper-
ational and maintained in clean and 
sanitary condition. 

(iii) Handwashing facilities shall be 
refilled with potable water as nec-
essary to ensure an adequate supply 
and shall be maintained in a clean and 
sanitary condition; and 

(iv) Disposal of wastes from facilities 
shall not cause unsanitary conditions. 

(4) Reasonable use. The employer shall 
notify each employee of the location of 
the sanitation facilities and water and 
shall allow each employee reasonable 
opportunities during the workday to 
use them. The employer also shall in-
form each employee of the importance 
of each of the following good hygiene 
practices to minimize exposure to the 
hazards in the field of heat, commu-
nicable diseases, retention of urine and 
agrichemical residues: 

(i) Use the water and facilities pro-
vided for drinking, handwashing and 
elimination; 

(ii) Drink water frequently and espe-
cially on hot days; 

(iii) Urinate as frequently as nec-
essary; 

(iv) Wash hands both before and after 
using the toilet; and 

(v) Wash hands before eating and 
smoking. 

(d) Dates—(1) Effective date. This 
standard shall take effect on May 30, 
1987. 

(2) Startup dates. Employers must 
comply with the requirements of para-
graphs: 

(i) Paragraph (c)(1), to provide pota-
ble drinking water, by May 30, 1987; 

(ii) Paragraph (c)(2), to provide 
handwashing and toilet facilities, by 
July 30, 1987; 

(iii) Paragraph (c)(3), to provide 
maintenance for toilet and 
handwashing facilities, by July 30, 1987; 
and 

(iv) Paragraph (c)(4), to assure rea-
sonable use, by July 30, 1987. 

[52 FR 16095, May 1, 1987, as amended at 76 
FR 33612, June 8, 2011] 

Subparts J–L [Reserved] 
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Subpart M—Occupational Health 

§ 1928.1027 Cadmium. 

See § 1910.1027, Cadmium. 

[61 FR 9255, Mar. 7, 1996] 

PART 1949—OFFICE OF TRAINING 
AND EDUCATION, OCCUPA-
TIONAL SAFETY AND HEALTH AD-
MINISTRATION 

Subpart A—OSHA Training Institute 

Sec. 
1949.1 Policy regarding tuition fees. 
1949.2 Definitions. 
1949.3 Schedule of fees. 
1949.4 Procedure for payment. 
1949.5 Refunds. 

AUTHORITY: Secs. 8, 26, Occupational Safe-
ty and Health Act of 1970 (29 U.S.C. 657, 670); 
31 U.S.C. 9701; Secretary of Labor’s Order No. 
9–83 (48 FR 35736). 

SOURCE: 49 FR 32066, Aug. 10, 1984, unless 
otherwise noted. 

Subpart A—OSHA Training Institute 

§ 1949.1 Policy regarding tuition fees. 

(a) The OSHA Training Institute 
shall charge tuition fees for all private 
sector students attending Institute 
courses. 

(b) The following private sector stu-
dents shall be exempt from the pay-
ment of tuition fees. 

(1) Associate members of Field Fed-
eral Safety and Health Councils. 

(2) Students who are representatives 
of foreign governments. 

(3) Students attending courses which 
are required by OSHA for the student 
to maintain an existing designation of 
OSHA certified outreach trainer. 

(c) Additional exemptions may be 
made by the Director of the OSHA 
Training Institute on a case by case 
basis if it is determined that the stu-
dents exempted are employed by a non-
profit organization and the granting of 
an exemption from tuition would be in 
the best interest of the occupational 
safety and health program. Individuals 
or organizations wishing to be consid-
ered for this exemption shall make ap-
plication to the Director of the OSHA 
Training Institute in writing stating 

the reasons for an exemption from pay-
ment of tuition. 

[56 FR 28076, June 19, 1991] 

§ 1949.2 Definitions. 
Any term not defined herein shall 

have the same meaning as given it in 
the Act. As used in this subpart: 

Private sector students means those 
students attending the Institute who 
are not employees of Federal, State, or 
local governments. 

§ 1949.3 Schedule of fees. 
(a) Tuition fees will be computed on 

the basis of the cost to the Government 
for the Institute conduct of the course, 
as determined by the Director of the 
Institute. 

(b) Total tuition charges for each 
course will be set forth in the course 
announcement. 

§ 1949.4 Procedure for payment. 
(a) Applications for Institute courses 

shall be submitted to the Institute 
Registrar’s office in accordance with 
instructions issued by the Institute. 

(b) Private sector personnel shall, 
upon notification of their acceptance 
by the Institute, submit a check pay-
able to ‘‘U.S. Department of Labor’’ in 
the amount indicated by the course an-
nouncement prior to the commence-
ment of the course. 

§ 1949.5 Refunds. 
An applicant may withdraw an appli-

cation and receive full reimbursement 
of the fee provided that written notifi-
cation to the Institute Registrar is 
mailed no later than 14 days before the 
commencement of the course for which 
registration has been submitted. 

PART 1952—APPROVED STATE 
PLANS FOR ENFORCEMENT OF 
STATE STANDARDS 

Subpart A—List of Approved State Plans for 
Private-Sector and State and Local 
Government Employees 

Sec. 
1952.1 South Carolina. 
1952.2 Oregon. 
1952.3 Utah. 
1952.4 Washington. 
1952.5 North Carolina. 
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1952.6 Iowa. 
1952.7 California. 
1952.8 Minnesota. 
1952.9 Maryland. 
1952.10 Tennessee. 
1952.11 Kentucky. 
1952.12 Alaska. 
1952.13 Michigan. 
1952.14 Vermont. 
1952.15 Nevada. 
1952.16 Hawaii. 
1952.17 Indiana. 
1952.18 Wyoming. 
1952.19 Arizona. 
1952.20 New Mexico. 
1952.21 Virginia. 
1952.22 Puerto Rico. 

Subpart B—List of Approved State Plans for 
State and Local Government Employees 

1952.23 Connecticut. 
1952.24 New York. 
1952.25 New Jersey. 
1952.26 The Virgin Islands. 
1952.27 Illinois. 
1952.28 Maine. 

AUTHORITY: Sec. 18, 84 Stat. 1608 (29 U.S.C. 
667); 29 CFR part 1902; Secretary of Labor’s 
Order No. 1–2012 (77 FR 3912, Jan. 25, 2012). 

Subpart A—List of Approved State 
Plans for Private-Sector and 
State and Local Government 
Employees 

§ 1952.1 South Carolina. 
(a) The South Carolina State plan re-

ceived initial approval on December 6, 
1972. 

(b) The South Carolina State plan re-
ceived final approval on December 18, 
1987. 

(c) Under the terms of the 1978 Court 
Order in AFL–CIO v. Marshall, compli-
ance officer staffing levels (bench-
marks) necessary for a ‘‘fully effec-
tive’’ enforcement program were re-
quired to be established for each State 
operating an approved State plan. In 
September 1984, South Carolina, in con-
junction with OSHA, completed a reas-
sessment of the staffing levels initially 
established in 1980 and proposed revised 
compliance staffing benchmarks of 17 
safety and 12 health compliance offi-
cers. After opportunity for public com-
ment and service on the AFL–CIO, the 
Assistant Secretary approved these re-
vised staffing requirements on January 
17, 1986. 

(d) The plan covers all private-sector 
employers and employees, with several 
notable exceptions, as well as State 
and local government employers and 
employees, within the State. For cur-
rent information on these exceptions 
and for additional details about the 
plan, please visit http://www.osha.gov/ 
dcsp/osp/stateprogs/south_carolina.html. 

§ 1952.2 Oregon. 
(a) The Oregon State plan received 

initial approval on December 28, 1972. 
(b) The Oregon State plan received 

final approval on May 12, 2005. 
(c) Under the terms of the 1978 Court 

Order in AFL–CIO v. Marshall, compli-
ance staffing levels (‘‘benchmarks’’) 
necessary for a ‘‘fully effective’’ en-
forcement program were required for 
each State operating an approved State 
plan. In October 1992, Oregon com-
pleted, in conjunction with OSHA, a re-
assessment of the health staffing level 
initially established in 1980 and pro-
posed a revised health benchmark of 28 
health compliance officers. Oregon 
elected to retain the safety benchmark 
level established in the 1980 Report to 
the Court of the U.S. District Court for 
the District of Columbia in 1980 of 47 
safety compliance officers. After oppor-
tunity for public comment and service 
on the AFL–CIO, the Assistant Sec-
retary approved these revised staffing 
requirements on August 11, 1994. 

(d) The plan covers all private-sector 
employers and employees, with several 
notable exceptions, as well as State 
and local government employers and 
employees, within the State. For cur-
rent information on these exceptions 
and for additional details about the 
plan, please visit http://www.osha.gov/ 
dcsp/osp/stateprogs/oregon.html. 

§ 1952.3 Utah. 
(a) The Utah State plan received ini-

tial approval on January 10, 1973. 
(b) The Utah State plan received 

final approval on July 16, 1985. 
(c) Under the terms of the 1978 Court 

Order in AFL–CIO v. Marshall, compli-
ance staffing levels (benchmarks) nec-
essary for a ‘‘fully effective’’ enforce-
ment program were required to be es-
tablished for each State operating an 
approved State plan. In September 
1984, Utah, in conjunction with OSHA, 
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completed a reassessment of the levels 
initially established in 1980 and pro-
posed revised compliance staffing 
benchmarks of 10 safety and 9 health 
compliance officers. After opportunity 
for public comments and service on the 
AFL–CIO, the Assistant Secretary ap-
proved these revised staffing require-
ments effective July 16, 1985. 

(d) The plan covers all private-sector 
employers and employees, with several 
notable exceptions, as well as State 
and local government employers and 
employees, within the State. For cur-
rent information on these exceptions 
and for additional details about the 
plan, please visit http://www.osha.gov/ 
dcsp/osp/stateprogs/utah.html. 

§ 1952.4 Washington. 

(a) The Washington State plan re-
ceived initial approval on January 26, 
1973. 

(b) OSHA entered into an operational 
status agreement with Washington. 

(c) The plan covers all private-sector 
employers and employees, with several 
notable exceptions, as well as State 
and local government employers and 
employees, within the State. For cur-
rent information on these exceptions 
and for additional details about the 
plan, please visit http://www.osha.gov/ 
dcsp/osp/stateprogs/washington.html. 

§ 1952.5 North Carolina. 

(a) The North Carolina State plan re-
ceived initial approval on February 1, 
1973. 

(b) The North Carolina State plan re-
ceived final approval on December 18, 
1996. 

(c) Under the terms of the 1978 Court 
Order in AFL–CIO v. Marshall, compli-
ance staffing levels (‘‘benchmarks’’) 
necessary for a ‘‘fully effective’’ en-
forcement program were required for 
each State operating an approved State 
plan. In September 1984, North Caro-
lina, in conjunction with OSHA, com-
pleted a reassessment of the levels ini-
tially established in 1980 and proposed 
revised benchmarks of 50 safety and 27 
health compliance officers. After op-
portunity for public comment and serv-
ice on the AFL–CIO, the Assistant Sec-
retary approved these revised staffing 
requirements on January 17, 1986. 

In June 1990, North Carolina recon-
sidered the information utilized in the 
initial revision of its 1980 benchmarks 
and determined that changes in local 
conditions and improved inspection 
data warranted further revision of its 
benchmarks to 64 safety inspectors and 
50 industrial hygienists. After oppor-
tunity for public comment and service 
on the AFL–CIO, the Assistant Sec-
retary approved these revised staffing 
requirements on June 4, 1996. 

(d) The plan covers all private-sector 
employers and employees, with several 
notable exceptions, as well as State 
and local government employers and 
employees, within the State. For cur-
rent information on these exceptions 
and for additional details about the 
plan, please visit http://www.osha.gov/ 
dcsp/osp/stateprogs/north_carolina.html. 

§ 1952.6 Iowa. 
(a) The Iowa State plan received ini-

tial approval on July 20, 1973. 
(b) The Iowa State plan received final 

approval on July 2, 1985. 
(c) Under the terms of the 1978 Court 

Order in AFL–CIO v. Marshall, compli-
ance staffing levels (benchmarks) nec-
essary for a ‘‘fully effective’’ enforce-
ment program were required to be es-
tablished for each State operating an 
approved State plan. In September 
1984, Iowa, in conjunction with OSHA, 
completed a reassessment of the levels 
initially established in 1980 and pro-
posed revised compliance staffing 
benchmarks of 16 safety and 13 health 
compliance officers. After opportunity 
for public comment and service on the 
AFL–CIO, the Assistant Secretary ap-
proved these revised staffing require-
ments effective July 2, 1985. 

(d) The plan covers all private-sector 
employers and employees, with several 
notable exceptions, as well as State 
and local government employers and 
employees, within the State. For cur-
rent information on these exceptions 
and for additional details about the 
plan, please visit http://www.osha.gov/ 
dcsp/osp/stateprogs/iowa.html. 

§ 1952.7 California. 
(a) The California State plan received 

initial approval on May 1, 1973. 
(b) OSHA entered into an operational 

status agreement with California. 
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(c) The plan covers all private-sector 
employers and employees, with several 
notable exceptions, as well as State 
and local government employers and 
employees, within the State. For cur-
rent information on these exceptions 
and for additional details about the 
plan, please visit http://www.osha.gov/ 
dcsp/osp/stateprogs/california.html. 

§ 1952.8 Minnesota. 
(a) The Minnesota State plan re-

ceived initial approval on June 8, 1973. 
(b) The Minnesota State plan re-

ceived final approval on July 30, 1985. 
(c) Under the terms of the 1978 Court 

Order in AFL–CIO v. Marshall, compli-
ance staffing levels (benchmarks) nec-
essary for a ‘‘fully effective’’ enforce-
ment program were required to be es-
tablished for each State operating an 
approved State plan. In September 1984 
Minnesota, in conjunction with OSHA, 
completed a reassessment of the levels 
initially established in 1980 and pro-
posed revised compliance staffing 
benchmarks of 31 safety and 12 health 
compliance officers. After opportunity 
for public comment and service on the 
AFL–CIO, the Assistant Secretary ap-
proved these revised staffing require-
ments on July 30, 1985. 

(d) The plan covers all private-sector 
employers and employees, with several 
notable exceptions, as well as State 
and local government employers and 
employees, within the State. For cur-
rent information on these exceptions 
and for additional details about the 
plan, please visit http://www.osha.gov/ 
dcsp/osp/stateprogs/minnesota.html. 

§ 1952.9 Maryland. 
(a) The Maryland State plan received 

initial approval on July 5, 1973. 
(b) The Maryland State plan received 

final approval on July 18, 1985. 
(c) Under the terms of the 1978 Court 

Order in AFL–CIO v. Marshall, compli-
ance staffing levels (benchmarks) nec-
essary for a ‘‘fully effective’’ enforce-
ment program were required to be es-
tablished for each State operating an 
approved State plan. In September 1984 
Maryland, in conjunction with OSHA, 
completed a reassessment of the levels 
initially established in 1980 and pro-
posed revised compliance staffing 
benchmarks of 36 safety and 18 health 

compliance officers. After opportunity 
for public comment and service on the 
AFL–CIO, the Assistant Secretary ap-
proved these revised staffing require-
ments on July 18, 1985. 

(d) The plan covers all private-sector 
employers and employees, with several 
notable exceptions, as well as State 
and local government employers and 
employees, within the State. For cur-
rent information on these exceptions 
and for additional details about the 
plan, please visit http://www.osha.gov/ 
dcsp/osp/stateprogs/maryland.html. 

§ 1952.10 Tennessee. 
(a) The Tennessee State plan re-

ceived initial approval on July 5, 1973. 
(b) The Tennessee State plan re-

ceived final approval on July 22, 1985. 
(c) Under the terms of the 1978 Court 

Order in AFL–CIO v. Marshall, compli-
ance staffing levels (benchmarks) nec-
essary for a ‘‘fully effective’’ enforce-
ment program were required to be es-
tablished for each State operating an 
approved State plan. In September 1984 
Tennessee, in conjunction with OSHA, 
completed a reassessment of the levels 
initially established in 1980 and pro-
posed revised compliance staffing 
benchmarks of 22 safety and 14 health 
compliance officers. After opportunity 
for public comment and service on the 
AFL–CIO, the Assistant Secretary ap-
proved these revised staffing require-
ments on July 22, 1985. 

(d) The plan covers all private-sector 
employers and employees, with several 
notable exceptions, as well as State 
and local government employers and 
employees, within the State. For cur-
rent information on these exceptions 
and for additional details about the 
plan, please visit http://www.osha.gov/ 
dcsp/osp/stateprogs/tennessee.html. 

§ 1952.11 Kentucky. 
(a) The Kentucky State plan received 

initial approval on July 31, 1973. 
(b) The Kentucky State plan received 

final approval on June 13, 1985. 
(c) Under the terms of the 1978 Court 

Order in AFL–CIO v. Marshall, compli-
ance staffing levels (benchmarks) nec-
essary for a ‘‘fully effective’’ enforce-
ment program were required to be es-
tablished for each State operating an 
approved State plan. In September 1984 
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Kentucky, in conjunction with OSHA, 
completed a reassessment of the levels 
initially established in 1980 and pro-
posed revised compliance staffing 
benchmarks of 23 safety and 14 health 
compliance officers. After opportunity 
for public comment and service on the 
AFL–CIO, the Assistant Secretary ap-
proved these revised staffing require-
ments on June 13, 1985. 

(d) The plan covers all private-sector 
employers and employees, with several 
notable exceptions, as well as State 
and local government employers and 
employees, within the State. For cur-
rent information on these exceptions 
and for additional details about the 
plan, please visit http://www.osha.gov/ 
dcsp/osp/stateprogs/kentucky.html. 

§ 1952.12 Alaska. 
(a) The Alaska State plan received 

initial approval on August 10, 1973. 
(b) The Alaska State plan received 

final approval on September 28, 1984. 
(c) Under the terms of the 1978 Court 

Order in AFL–CIO v. Marshall, compli-
ance staffing levels (benchmarks) nec-
essary for a ‘‘fully effective’’ enforce-
ment program were required to be es-
tablished for each State operating an 
approved State plan. Alaska’s compli-
ance staffing benchmarks are 4 safety 
and 5 health compliance officers. 

(d) The plan covers all private-sector 
employers and employees, with several 
notable exceptions, as well as State 
and local government employers and 
employees, within the State. For cur-
rent information on these exceptions 
and for additional details about the 
plan, please visit http://www.osha.gov/ 
dcsp/osp/stateprogs/alaska.html. 

§ 1952.13 Michigan. 
(a) The Michigan State plan received 

initial approval on October 3, 1973. 
(b) OSHA entered into an operational 

status agreement with Michigan. 
(c) Under the terms of the 1978 Court 

Order in AFL–CIO v. Marshall, compli-
ance staffing levels (‘‘benchmarks’’) 
necessary for a ‘‘fully effective’’ en-
forcement program were required for 
each State operating an approved State 
plan. In 1992, Michigan completed, in 
conjunction with OSHA, a reassess-
ment of the levels initially established 
in 1980 and proposed revised bench-

marks of 56 safety and 45 health com-
pliance officers. After opportunity for 
public comment and service on the 
AFL–CIO, the Assistant Secretary ap-
proved these revised staffing require-
ments on April 20, 1995. 

(d) The plan covers all private-sector 
employers and employees, with several 
notable exceptions, as well as State 
and local government employers and 
employees, within the State. For cur-
rent information on these exceptions 
and for additional details about the 
plan, please visit https://www.osha.gov/ 
dcsp/osp/stateprogs/michigan.html. 

§ 1952.14 Vermont. 
(a) The Vermont State plan received 

initial approval on October 16, 1973. 
(b) OSHA entered into an operational 

status agreement with Vermont. 
(c) The plan covers all private-sector 

employers and employees, with several 
notable exceptions, as well as State 
and local government employers and 
employees, within the State. For cur-
rent information on these exceptions 
and for additional details about the 
plan, please visit http://www.osha.gov/ 
dcsp/osp/stateprogs/vermont.html. 

§ 1952.15 Nevada. 
(a) The Nevada State plan received 

initial approval on January 4, 1974. 
(b) The Nevada State plan received 

final approval on April 18, 2000. 
(c) Under the terms of the 1978 Court 

Order in AFL–CIO v. Marshall, compli-
ance staffing levels (benchmarks) nec-
essary for a ‘‘fully effective’’ enforce-
ment program were required to be es-
tablished for each State operating an 
approved State plan. In July 1986 Ne-
vada, in conjunction with OSHA, com-
pleted a reassessment of the levels ini-
tially established in 1980 and proposed 
revised compliance staffing bench-
marks of 11 safety and 5 health compli-
ance officers. After opportunity for 
public comment and service on the 
AFL–CIO, the Assistant Secretary ap-
proved these revised staffing require-
ments on September 2, 1987. 

(d) The plan covers all private-sector 
employers and employees, with several 
notable exceptions, as well as State 
and local government employers and 
employees, within the State. For cur-
rent information on these exceptions 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00053 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



44 

29 CFR Ch. XVII (7–1–21 Edition) § 1952.16 

and for additional details about the 
plan, please visit http://www.osha.gov/ 
dcsp/osp/stateprogs/nevada.html. 

§ 1952.16 Hawaii. 
(a) The Hawaii State plan received 

initial approval on January 4, 1974. 
(b) The Hawaii State plan received 

final approval on May 4, 1984. 
(c) On September 21, 2012 OSHA modi-

fied the State Plan’s approval status 
from final approval to initial approval, 
and reinstated concurrent federal en-
forcement authority pending the nec-
essary corrective action by the State 
Plan in order to once again meet the 
criteria for a final approval determina-
tion. OSHA and Hawaii entered into an 
operational status agreement to pro-
vide a workable division of enforce-
ment responsibilities. 

(d) The plan covers all private-sector 
employers and employees, with several 
notable exceptions, as well as State 
and local government employers and 
employees, within the State. For cur-
rent information on these exceptions 
and for additional details about the 
plan, please visit http://www.osha.gov/ 
dcsp/osp/stateprogs/hawaii.html. 

§ 1952.17 Indiana. 
(a) The Indiana State plan received 

initial approval on March 6, 1974. 
(b) The Indiana State plan received 

final approval on September 26, 1986. 
(c) Under the terms of the 1978 Court 

Order in AFL–CIO v. Marshall, compli-
ance staffing levels (benchmarks) nec-
essary for a ‘‘fully effective’’ enforce-
ment program were required to be es-
tablished for each State operating an 
approved State plan. In September 1984 
Indiana, in conjunction with OSHA, 
completed a reassessment of the levels 
initially established in 1980 and pro-
posed revised compliance staffing 
benchmarks of 47 safety and 23 health 
compliance officers. After opportunity 
for public comment and service on the 
AFL–CIO, the Assistant Secretary ap-
proved these revised staffing require-
ments on January 17, 1986. 

(d) The plan covers all private-sector 
employers and employees, with several 
notable exceptions, as well as State 
and local government employers and 
employees, within the State. For cur-
rent information on these exceptions 

and for additional details about the 
plan, please visit http://www.osha.gov/ 
dcsp/osp/stateprogs/indiana.html. 

§ 1952.18 Wyoming. 

(a) The Wyoming State plan received 
initial approval on May 3, 1974. 

(b) The Wyoming State plan received 
final approval on June 27, 1985. 

(c) Under the terms of the 1978 Court 
Order in AFL–CIO v. Marshall, compli-
ance staffing levels (benchmarks) nec-
essary for a ‘‘fully effective’’ enforce-
ment program were required to be es-
tablished for each State operating an 
approved State plan. In September 1984 
Wyoming, in conjunction with OSHA, 
completed a reassessment of the levels 
initially established in 1980 and pro-
posed revised compliance staffing 
benchmarks of 6 safety and 2 health 
compliance officers. After opportunity 
for public comment and service on the 
AFL–CIO, the Assistant Secretary ap-
proved these revised staffing require-
ments on June 27, 1985. 

(d) The plan covers all private-sector 
employers and employees, with several 
notable exceptions, as well as State 
and local government employers and 
employees, within the State. For cur-
rent information on these exceptions 
and for additional details about the 
plan, please visit http://www.osha.gov/ 
dcsp/osp/stateprogs/wyoming.html. 

§ 1952.19 Arizona. 

(a) The Arizona State plan received 
initial approval on November 5, 1974. 

(b) The Arizona State plan received 
final approval on June 20, 1985. 

(c) Under the terms of the 1978 Court 
Order in AFL–CIO v. Marshall, compli-
ance staffing levels (benchmarks) nec-
essary for a ‘‘fully effective’’ enforce-
ment program were required to be es-
tablished for each State operating an 
approved State plan. In September 
1984, Arizona in conjunction with 
OSHA, completed a reassessment of the 
levels initially established in 1980 and 
proposed revised compliance staffing 
benchmarks of 9 safety and 6 health 
compliance officers. After opportunity 
for public comment and service on the 
AFL–CIO, the Assistant Secretary ap-
proved these revised staffing require-
ments on June 20, 1985. 
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(d) The plan covers all private-sector 
employers and employees, with several 
notable exceptions, as well as State 
and local government employers and 
employees, within the State. For cur-
rent information on these exceptions 
and for additional details about the 
plan, please visit http://www.osha.gov/ 
dcsp/osp/stateprogs/arizona.html. 

§ 1952.20 New Mexico. 
(a) The New Mexico State plan re-

ceived initial approval on December 10, 
1975. 

(b) OSHA entered into an operational 
status agreement with New Mexico. 

(c) Under the terms of the 1978 Court 
Order in AFL–CIO v. Marshall, compli-
ance staffing levels (‘‘benchmarks’’) 
necessary for a ‘‘fully effective’’ en-
forcement program were required for 
each State operating an approved State 
plan. In May 1992, New Mexico com-
pleted, in conjunction with OSHA, a re-
assessment of the staffing levels ini-
tially established in 1980 and proposed 
revised benchmarks of 7 safety and 3 
health compliance officers. After op-
portunity for public comment and serv-
ice on the AFL–CIO, the Assistant Sec-
retary approved these revised staffing 
requirements on August 11, 1994. 

(d) The plan covers all private-sector 
employers and employees, with several 
notable exceptions, as well as State 
and local government employers and 
employees, within the State. For cur-
rent information on these exceptions 
and for additional details about the 
plan, please visit http://www.osha.gov/ 
dcsp/osp/stateprogs/new_mexico.html. 

§ 1952.21 Virginia. 
(a) The Virginia State plan received 

initial approval on September 28, 1976. 
(b) The Virginia State plan received 

final approval on November 30, 1988. 
(c) Under the terms of the 1978 Court 

Order in AFL–CIO v. Marshall, compli-
ance staffing levels (benchmarks) nec-
essary for a ‘‘fully effective’’ enforce-
ment program were required to be es-
tablished for each State operating an 
approved State plan. In September 1984 
Virginia, in conjunction with OSHA, 
completed a reassessment of the levels 
initially established in 1980 and pro-
posed revised compliance staffing 
benchmarks of 38 safety and 21 health 

compliance officers. After opportunity 
for public comment and service on the 
AFL–CIO, the Assistant Secretary ap-
proved these revised staffing require-
ments on January 17, 1986. 

(d) The plan covers all private-sector 
employers and employees, with several 
notable exceptions, as well as State 
and local government employers and 
employees, within the State. For cur-
rent information on these exceptions 
and for additional details about the 
plan, please visit http://www.osha.gov/ 
dcsp/osp/stateprogs/virginia.html. 

§ 1952.22 Puerto Rico. 
(a) The Puerto Rico State plan re-

ceived initial approval on August 30, 
1977. 

(b) OSHA entered into an operational 
status agreement with Puerto Rico. 

(c) The plan covers all private-sector 
employers and employees, with several 
notable exceptions, as well as State 
and local government employers and 
employees, within the State. For cur-
rent information on these exceptions 
and for additional details about the 
plan, please visit http://www.osha.gov/ 
dcsp/osp/stateprogs/puerto_rico.html. 

Subpart B—List of Approved State 
Plans for State and Local 
Government Employees 

§ 1952.23 Connecticut. 
(a) The Connecticut State plan for 

State and local government employees 
received initial approval from the As-
sistant Secretary on November 3, 1978. 

(b) In accordance with 29 CFR 
1956.10(g), a State is required to have a 
sufficient number of adequately 
trained and competent personnel to 
discharge its responsibilities under the 
plan. The Connecticut Public Em-
ployee Only State plan provides for 
three (3) safety compliance officers and 
one (1) health compliance officer as set 
forth in the Connecticut Fiscal Year 
1986 grant. This staffing level meets 
the ‘‘fully effective’’ benchmarks es-
tablished for Connecticut for both safe-
ty and health. 

(c) The plan only covers State and 
local government employers and em-
ployees within the State. For addi-
tional details about the plan, please 
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visit http://www.osha.gov/dcsp/osp/ 
stateprogs/connecticut.html. 

§ 1952.24 New York. 
(a) The New York State plan for 

State and local government employees 
received initial approval from the As-
sistant Secretary on June 1, 1984. 

(b) The plan, as revised on April 28, 
2006, provides assurances of a fully 
trained, adequate staff, including 29 
safety and 21 health compliance offi-
cers for enforcement inspections and 11 
safety and 9 health consultants to per-
form consultation services in the pub-
lic sector. The State has also given sat-
isfactory assurances of continued ade-
quate funding to support the plan. 

(c) The plan only covers State and 
local government employers and em-
ployees within the State. For addi-
tional details about the plan, please 
visit http://www.osha.gov/dcsp/osp/ 
stateprogs/new_york.html. 

§ 1952.25 New Jersey. 
(a) The New Jersey State plan for 

State and local government employees 
received initial approval from the As-
sistant Secretary on January 11, 2001. 

(b) The plan further provides assur-
ances of a fully trained, adequate staff, 
including 20 safety and 7 health compli-
ance officers for enforcement inspec-
tions, and 4 safety and 3 health con-
sultants to perform consultation serv-
ices in the public sector, and 2 safety 
and 3 health training and education 
staff. The State has assured that it will 
continue to provide a sufficient number 
of adequately trained and qualified per-
sonnel necessary for the enforcement 
of standards as required by 29 CFR 
1956.10. The State has also given satis-
factory assurance of adequate funding 
to support the plan. 

(c) The plan only covers State and 
local government employers and em-
ployees within the State. For addi-
tional details about the plan, please 
visit http://www.osha.gov/dcsp/osp/ 
stateprogs/new_jersey.html. 

§ 1952.26 The Virgin Islands. 
(a) The Virgin Islands State plan for 

Public Employees Only was approved 
on July 23, 2003. 

(b) The plan only covers State and 
local government employers and em-

ployees within the State. For addi-
tional details about the plan, please 
visit http://www.osha.gov/dcsp/osp/ 
stateprogs/virgin_islands.html. 

§ 1952.27 Illinois. 

(a) The Illinois State plan for state 
and local government employees re-
ceived initial approval from the Assist-
ant Secretary on September 1, 2009. 

(b) The Plan further provides assur-
ances of a fully trained, adequate staff 
within three years of plan approval, in-
cluding 11 safety and 3 health compli-
ance officers for enforcement inspec-
tions, and 3 safety and 2 health con-
sultants to perform consultation serv-
ices in the public sector. The state has 
assured that it will continue to provide 
a sufficient number of adequately 
trained and qualified personnel nec-
essary for the enforcement of standards 
as required by 29 CFR 1956.10. The state 
has also given satisfactory assurance of 
adequate funding to support the Plan. 

(c) The plan only covers State and 
local government employers and em-
ployees within the state. For addi-
tional details about the plan, please 
visit http://www.osha.gov/dcsp/osp/ 
stateprogs/illinois.html. 

§ 1952.28 Maine. 

(a) The Maine State Plan for State 
and local government employees re-
ceived initial approval from the Assist-
ant Secretary on August 5, 2015. 

(b) The Plan further provides assur-
ances of a fully trained, adequate staff 
within three years of plan approval, in-
cluding 2 safety and 1 health compli-
ance officers for enforcement inspec-
tions, and 3 safety and 1 health con-
sultants to perform consultation serv-
ices in the public sector. The State has 
assured that it will continue to provide 
a sufficient number of adequately 
trained and qualified personnel nec-
essary for the enforcement of standards 
as required by 29 CFR 1956.10. The 
State has also given satisfactory assur-
ance of adequate funding to support 
the Plan. 

(c) The plan only covers State and 
local government employers and em-
ployees within the State. For addi-
tional details about the plan, please 
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visit https://www.osha.gov/dcsp/osp/ 
stateprogs/maine.html. 

[81 FR 6178, Feb. 5, 2016] 

PART 1953—CHANGES TO STATE 
PLANS 

Sec. 
1953.1 Purpose and scope. 
1953.2 Definitions. 
1953.3 General policies and procedures. 
1953.4 Submission of plan supplements. 
1953.5 Special provisions for standards 

changes. 
1953.6 Review and approval of plan supple-

ments. 

AUTHORITY: Sec. 18, 84 Stat. 1608 (29 U.S.C. 
667); Secretary of Labor’s Order No. 1–2012 (77 
FR 3912, Jan. 25, 2012). 

SOURCE: 67 FR 60125, Sept. 25, 2002, unless 
otherwise noted. 

§ 1953.1 Purpose and scope. 
(a) This part implements the provi-

sions of section 18 of the Occupational 
Safety and Health Act of 1970 (‘‘OSH 
Act’’ or the ‘‘Act’’) which provides for 
State plans for the development and 
enforcement of State occupational 
safety and health standards. These 
plans must meet the criteria in section 
18(c) of the Act, and part 1902 of this 
chapter (for plans covering both pri-
vate sector and State and local govern-
ment employers) or part 1956 of this 
chapter (for plans covering only State 
and local government employers), ei-
ther at the time of submission or— 
where the plan is developmental—with-
in the three year period immediately 
following commencement of the plan’s 
operation. Approval of a State plan is 
based on a finding that the State has, 
or will have, a program, pursuant to 
appropriate State law, for the adoption 
and enforcement of State standards 
that is ‘‘at least as effective’’ as the 
Federal program. 

(b) When submitting plans, the 
States provide assurances that they 
will continue to meet the requirements 
in section 18(c) of the Act and part 1902 
or part 1956 of this chapter for a pro-
gram that is ‘‘at least as effective’’ as 
the Federal. Such assurances are a fun-
damental basis for approval of plans. 
(See §§ 1902.3 and 1956.2 of this chapter.) 
From time to time after initial plan 
approval, States will need to make 

changes to their plans. This part estab-
lishes procedures for submission and 
review of State plan supplements docu-
menting those changes that are nec-
essary to fulfill the State’s assurances, 
the requirements of the Act, and part 
1902 or part 1956 of this chapter. 

(c) Changes to a plan may be initi-
ated in several ways. In the case of a 
developmental plan, changes are re-
quired to document establishment of 
those necessary structural program 
components that were not in place at 
the time of plan approval. These com-
mitments are included in a develop-
mental schedule approved as part of 
the initial plan. These ‘‘developmental 
changes’’ must be completed within the 
three year period immediately fol-
lowing the commencement of oper-
ations under the plan. Another cir-
cumstance requiring subsequent 
changes to a State plan would be the 
need to keep pace with changes to the 
Federal program, or ‘‘Federal Program 
Changes.’’ A third situation would be 
when changes are required as a result 
of the continuing evaluation of the 
State program. Such changes are called 
‘‘evaluation changes.’’ Finally, changes 
to a State program’s safety and health 
requirements or procedures initiated 
by the State without a Federal parallel 
could have an impact on the effective-
ness of the State program. Such 
changes are called ‘‘State-initiated 
changes.’’ While requirements for sub-
mission of a plan supplement to OSHA 
differ depending on the type of change, 
all supplements are processed in ac-
cordance with the procedures in 
§ 1953.6. 

§ 1953.2 Definitions. 
(a) OSHA means the Assistant Sec-

retary of Labor for Occupational Safe-
ty and Health, or any representative 
authorized to perform any of the func-
tions discussed in this part, as set out 
in implementing Instructions. 

(b) State means an authorized rep-
resentative of the agency designated to 
administer a State plan under 
§ 1902.3(b) of this chapter. 

(c) Plan change means any modifica-
tion made by a State to its approved 
occupational safety and health State 
plan which has an impact on the plan’s 
effectiveness. 
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(d) Plan supplement means all docu-
ments necessary to accomplish, imple-
ment, describe and evaluate the effec-
tiveness of a change to a State plan 
which differs from the parallel Federal 
legislation, regulation, policy or proce-
dure. (This would include a copy of the 
complete legislation, regulation, policy 
or procedure adopted; an identification 
of each of the differences; and an expla-
nation of how each provision is at least 
as effective as the comparable Federal 
provision.) 

(e) Identical plan change means one in 
which the State adopts the same pro-
gram provisions and documentation as 
the Federal program with the only dif-
ferences being those modifications nec-
essary to reflect a State’s unique struc-
ture (e.g., organizational responsibility 
within a State and corresponding titles 
or internal State numbering system). 
Different plan change means one in 
which the State adopts program provi-
sions and documentation that are not 
identical as defined in this paragraph. 

(g) Developmental change is a change 
made to a State plan which documents 
the completion of a program compo-
nent which was not fully developed at 
the time of initial plan approval. 

(h) Federal program change is a change 
made to a State plan when OSHA de-
termines that an alteration in the Fed-
eral program could render a State pro-
gram less effective than OSHA’s if it is 
not similarly modified. 

(i) Evaluation change is a change 
made to a State plan when evaluations 
of a State program show that some 
substantive aspect of a State plan has 
an adverse impact on the implementa-
tion of the State’s program and needs 
revision. 

(j) State-initiated change is a change 
made to a State plan which is under-
taken at a State’s option and is not ne-
cessitated by Federal requirements. 

§ 1953.3 General policies and proce-
dures. 

(a) Effectiveness of State plan changes 
under State law. Federal OSHA approval 
of a State plan under section 18(b) of 
the OSH Act in effect removes the bar-
rier of Federal preemption, and per-
mits the State to adopt and enforce 
State standards and other require-
ments regarding occupational safety or 

health issues regulated by OSHA. A 
State with an approved plan may mod-
ify or supplement the requirements 
contained in its plan, and may imple-
ment such requirements under State 
law, without prior approval of the plan 
change by Federal OSHA. Changes to 
approved State plans are subject to 
subsequent OSHA review. If OSHA 
finds reason to reject a State plan 
change, and this determination is 
upheld after an adjudicatory pro-
ceeding, the plan change would then be 
excluded from the State’s Federally- 
approved plan. 

(b) Required State plan notifications 
and supplements. Whenever a State 
makes a change to its legislation, regu-
lations, standards, or major changes to 
policies or procedures, which affect the 
operation of the State plan, the State 
shall provide written notification to 
OSHA. When the change differs from a 
corresponding Federal program compo-
nent, the State shall submit a formal, 
written plan supplement. When the 
State adopts a provision which is iden-
tical to a corresponding Federal provi-
sion, written notification, but no for-
mal plan supplement, is required. How-
ever, the State is expected to maintain 
the necessary underlying State docu-
ment (e.g., legislation or standard) and 
to make it available for review upon 
request. All plan change supplements 
or required documentation must be 
submitted within 60 days of adoption of 
the change. Submission of all notifica-
tions and supplements may be in elec-
tronic format. 

(c) Plan supplement availability. The 
underlying documentation for identical 
plan changes shall be maintained by 
the State. Annually, States shall sub-
mit updated copies of the principal 
documents comprising the plan, or ap-
propriate page changes, to the extent 
that these documents have been re-
vised. To the extent possible, plan doc-
uments will be maintained and sub-
mitted by the State in electronic for-
mat and also made available in such 
manner. 

(d) Advisory opinions. Upon State re-
quest, OSHA may issue an advisory 
opinion on the approvability of a pro-
posed change which differs from the 
Federal program prior to promulgation 
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or adoption by the State and submis-
sion as a formal supplement. 

(e) Alternative procedures. Upon rea-
sonable notice to interested persons, 
the Assistant Secretary may prescribe 
additional or alternative procedures in 
order to expedite the review process or 
for any other good cause which may be 
consistent with the applicable laws. 

[67 FR 60125, Sept. 25, 2002, as amended at 80 
FR 49908, Aug. 18, 2015] 

§ 1953.4 Submission of plan supple-
ments. 

(a) Developmental changes. (1) Sec-
tions 1902.2(b) and 1956.2(b) of this chap-
ter require that each State with a de-
velopmental plan must set forth in its 
plan, as developmental steps, those 
changes which must be made to its ini-
tially-approved plan for its program to 
be at least as effective as the Federal 
program and a timetable for making 
these changes. The State must notify 
OSHA of a developmental change when 
it completes a developmental step or 
fails to meet any developmental step. 

(2) If the completion of a develop-
mental step is the adoption of a pro-
gram component which is identical to 
the Federal program component, the 
State need only submit documentation, 
such as the cover page of an imple-
menting directive or a notice of pro-
mulgation, that it has adopted the pro-
gram component, within 60 days of 
adoption of the change, but must make 
the underlying documentation avail-
able for Federal and public review upon 
request. 

(3) If the completion of a develop-
mental step involves the adoption of 
policies or procedures which differ 
from the Federal program, the State 
must submit one copy of the required 
plan supplement within 60 days of 
adoption of the change. 

(4) When a developmental step is 
missed, the State must submit a sup-
plement which documents the impact 
on the program of the failure to com-
plete the developmental step, an expla-
nation of why the step was not com-
pleted on time and a revised timetable 
with a new completion date (generally 
not to exceed 90 days) and any other 
actions necessary to ensure comple-
tion. Where the State has an oper-
ational status agreement with OSHA 

under § 1954.3 of this Chapter, the State 
must provide an assurance that the 
missed step will not affect the effec-
tiveness of State enforcement in any 
issues for which the State program has 
been deemed to be operational. 

(5) If the State fails to submit the re-
quired documentation or supplement, 
as provided in § 1953.4(a)(2), (3) or (4), 
when the developmental step is sched-
uled for completion, OSHA shall notify 
the State that documentation or a sup-
plement is required and set a timetable 
for submission of any required docu-
mentation or supplement, generally 
not to exceed 60 days. 

(b) Federal Program changes. (1) When 
a significant change in the Federal pro-
gram would have an adverse impact on 
the ‘‘at least as effective’’ status of the 
State program if a parallel State pro-
gram modification were not made, 
State adoption of a change in response 
to the Federal program change shall be 
required. A Federal program change 
that would not result in any diminu-
tion of the effectiveness of a State plan 
compared to Federal OSHA generally 
would not require adoption by the 
State. 

(2) Examples of significant changes 
to the Federal program that would nor-
mally require a State response would 
include a change in the Act, promulga-
tion or revision of OSHA standards or 
regulations, or changes in policy or 
procedure of national importance. A 
Federal program change that only es-
tablishes procedures necessary to im-
plement a new or established policy, 
standard or regulation does not require 
a State response, although the State 
would be expected to establish policies 
and procedures which are ‘‘at least as 
effective,’’ which must be available for 
review on request. 

(3) When there is a change in the Fed-
eral program which requires State ac-
tion, OSHA shall advise the States. 
This notification shall also contain a 
date by which States must adopt a cor-
responding change or submit a state-
ment why a program change is not nec-
essary. This date will generally be six 
months from the date of notification, 
except where the Assistant Secretary 
determines that the nature or scope of 
the change requires a different time 
frame, for example, a change requiring 
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legislative action where a State has a 
biennial legislature or a policy of 
major national implications requiring 
a shorter implementing time frame. 
State notification of intent may be re-
quired prior to adoption. 

(4) If the State change is different 
from the Federal program change, the 
State shall submit one copy of the re-
quired supplement within 60 days of 
State adoption. The supplement shall 
contain a copy of the relevant legisla-
tion, regulation, policy or procedure 
and documentation on how the change 
maintains the ‘‘at least as effective as’’ 
status of the plan. 

(5) If the State adopts a change iden-
tical to the Federal program change, 
the State is not required to submit a 
supplement. However, the State shall 
provide documentation that it has 
adopted the change, such as the cover 
page of an implementing directive or a 
notice of promulgation, within 60 days 
of State adoption. 

(6) The State may demonstrate why a 
program change is not necessary be-
cause the State program is already the 
same as or at least as effective as the 
Federal program change. Such submis-
sions will require review and approval 
as set forth in § 1953.6. 

(7) Where there is a change in the 
Federal program which does not re-
quire State action but is of sufficient 
national interest to warrant indication 
of State intent, the State may be re-
quired to provide such notification 
within a specified time frame. 

(c) Evaluation changes. (1) Special and 
periodic evaluations of a State pro-
gram by OSHA in cooperation with the 
State may show that some portion of a 
State plan has an adverse impact on 
the effectiveness of the State program 
and accordingly requires modification 
to the State’s underlying legislation, 
regulations, policy or procedures as an 
evaluation change. For example, OSHA 
could find that additional legislative or 
regulatory authority may be necessary 
to effectively pursue the State’s right 
of entry into workplaces, or to assure 
various employer rights. 

(2) OSHA shall advise the State of 
any evaluation findings that require a 
change to the State plan and the rea-
sons supporting this decision. This no-
tification shall also contain a date by 

which the State must accomplish this 
change and submit either the change 
supplement or a timetable for its ac-
complishment and interim steps to as-
sure continued program effectiveness, 
documentation of adoption of a pro-
gram component identical to the Fed-
eral program component, or, as ex-
plained in paragraph (c)(5) of this sec-
tion, a statement demonstrating why a 
program change is not necessary. 

(3) If the State adopts a program 
component which differs from a cor-
responding Federal program compo-
nent, the State shall submit one copy 
of a required supplement within 60 days 
of adoption of the change. The supple-
ment shall contain a copy of the rel-
evant legislation, regulation, policy or 
procedure and documentation on how 
the change maintains the ‘‘at least as 
effective as’’ status of the plan. 

(4) If the State adopts a program 
component identical to a Federal pro-
gram component, submission of a sup-
plement is not required. However, the 
State shall provide documentation that 
it has adopted the change, such as the 
cover page of an implementing direc-
tive or a notice of promulgation, with-
in 60 days of adoption of the change 
and shall retain all other documenta-
tion within the State available for re-
view upon request. 

(5) The State may demonstrate why a 
program change is not necessary be-
cause the State program is meeting the 
requirements for an ‘‘at least as effec-
tive’’ program. Such submission will 
require review and approval as set 
forth in § 1953.6. 

(d) State-initiated changes. (1) A State- 
initiated change is any change to the 
State plan which is undertaken at a 
State’s option and is not necessitated 
by Federal requirements. State-initi-
ated changes may include legislative, 
regulatory, administrative, policy or 
procedural changes which impact on 
the effectiveness of the State program. 

(2) A State-initiated change supple-
ment is required whenever the State 
takes an action not otherwise covered 
by this part that would impact on the 
effectiveness of the State program. The 
State shall notify OSHA as soon as it 
becomes aware of any change which 
could affect the State’s ability to meet 
the approval criteria in parts 1902 and 
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1956 of this chapter, e.g., changes to the 
State’s legislation, and submit a sup-
plement within 60 days. Other State 
initiated supplements must be sub-
mitted within 60 days after the change 
occurred. The State supplement shall 
contain a copy of the relevant legisla-
tion, regulation, policy or procedure 
and documentation on how the change 
maintains the ‘‘at least as effective as’’ 
status of the plan. If the State fails to 
notify OSHA of the change or fails to 
submit the required supplement within 
the specified time period, OSHA shall 
notify the State that a supplement is 
required and set a time period for sub-
mission of the supplement, generally 
not to exceed 30 days. 

§ 1953.5 Special provisions for stand-
ards changes. 

(a) Permanent standards. (1) Where a 
Federal program change is a new per-
manent standard, or a more stringent 
amendment to an existing permanent 
standard, the State shall promulgate a 
State standard adopting such new Fed-
eral standard, or more stringent 
amendment to an existing Federal 
standard, or an at least as effective 
equivalent thereof, within six months 
of the date of promulgation of the new 
Federal standard or more stringent 
amendment. The State may dem-
onstrate that a standard change is not 
necessary because the State standard 
is already the same as or at least as ef-
fective as the Federal standard change. 
In order to avoid delays in worker pro-
tection, the effective date of the State 
standard and any of its delayed provi-
sions must be the date of State promul-
gation or the Federal effective date 
whichever is later. The Assistant Sec-
retary may permit a longer time period 
if the State makes a timely demonstra-
tion that good cause exists for extend-
ing the time limitation. State perma-
nent standards adopted in response to a 
new or revised Federal standard shall 
be submitted as a State plan supple-
ment within 60 days of State promulga-
tion in accordance with § 1953.4(b), Fed-
eral Program changes. 

(2) Because a State may include 
standards and standards provisions in 
addition to Federal standards within 
an issue covered by an approved plan, 
it would generally be unnecessary for a 

State to revoke a standard when the 
comparable Federal standard is re-
voked or made less stringent. If the 
State does not adopt the Federal ac-
tion, it need only provide notification 
of its intent to retain the existing 
State standard to OSHA within 6 
months of the Federal promulgation 
date. If the State adopts a change to 
its standard parallel to the Federal ac-
tion, it shall submit the appropriate 
documentation as provided in 
§§ 1953.4(b)(3) or (4)—Federal program 
changes. However, in the case of stand-
ards applicable to products used or dis-
tributed in interstate commerce where 
section 18(c)(2) of the Act imposes cer-
tain restrictions on State plan author-
ity, the modification, revision, or rev-
ocation of the Federal standard may 
necessitate the modification, revision, 
or revocation of the comparable State 
standard unless the State standard is 
required by compelling local conditions 
and does not unduly burden interstate 
commerce. 

(3) Where a State on its own initia-
tive adopts a permanent State stand-
ard for which there is no Federal par-
allel, the State shall submit it within 
60 days of State promulgation in ac-
cordance with § 1953.4(d)—State-initi-
ated changes, 

(b) Emergency temporary standards. (1) 
Immediately upon publication of an 
emergency temporary standard in the 
FEDERAL REGISTER, OSHA shall advise 
the States of the standard and that a 
Federal program change supplement 
shall be required. This notification 
must also provide that the State has 30 
days after the date of promulgation of 
the Federal standard to adopt a State 
emergency temporary standard if the 
State plan covers that issue. The State 
may demonstrate that promulgation of 
an emergency temporary standard is 
not necessary because the State stand-
ard is already the same as or at least 
as effective as the Federal standard 
change. The State standard must re-
main in effect for the duration of the 
Federal emergency temporary standard 
which may not exceed six (6) months. 

(2) Within 15 days after receipt of the 
notice of a Federal emergency tem-
porary standard, the State shall advise 
OSHA of the action it will take. State 
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standards shall be submitted in accord-
ance with the applicable procedures in 
§ 1953.4(b)—Federal Program Changes, 
except that the required documenta-
tion or plan supplement must be sub-
mitted within 5 days of State promul-
gation. 

(3) If for any reason, a State on its 
own initiative adopts a State emer-
gency temporary standard, it shall be 
submitted as a plan supplement in ac-
cordance with § 1953.4(c), but within 10 
days of promulgation. 

§ 1953.6 Review and approval of plan 
supplements. 

(a) OSHA shall review a supplement 
to determine whether it is at least as 
effective as the Federal program and 
meets the criteria in the Act and im-
plementing regulations and the assur-
ances in the State plan. If the review 
reveals any defect in the supplement, 
or if more information is needed, OSHA 
shall offer assistance to the State and 
shall provide the State an opportunity 
to clarify or correct the change. 

(b) If upon review, OSHA determines 
that the differences from a cor-
responding Federal component are 
purely editorial and do not change the 
substance of the policy or requirements 
on employers, it shall deem the change 
identical. This includes ‘‘plain lan-
guage’’ rewrites of new Federal stand-
ards or previously approved State 
standards which do not change the 
meaning or requirements of the stand-
ard. OSHA will inform the State of this 
determination. No further review or 
FEDERAL REGISTER publication is re-
quired. 

(c) Federal OSHA may seek public 
comment during its review of plan sup-
plements. Generally, OSHA will seek 
public comment if a State program 
component differs significantly from 
the comparable Federal program com-
ponent and OSHA needs additional in-
formation on its compliance with the 
criteria in section 18(c) of the Act, in-
cluding whether it is at least as effec-
tive as the Federal program and in the 
case of a standard applicable to prod-
ucts used or distributed in interstate 
commerce, whether it is required by 
compelling local conditions or unduly 
burdens interstate commerce under 
section 18(c)(2) of the Act. 

(d) If the plan change meets the ap-
proval criteria, OSHA shall approve it 
and shall thereafter publish a FEDERAL 
REGISTER notice announcing the ap-
proval. OSHA reserves the right to re-
consider its decision should subsequent 
information be brought to its atten-
tion. 

(e) If a State fails to submit a re-
quired supplement or if examination 
discloses cause for rejecting a sub-
mitted supplement, OSHA shall provide 
the State a reasonable time, generally 
not to exceed 30 days, to submit a re-
vised supplement or to show cause why 
a proceeding should not be commenced 
either for rejection of the supplement 
or for failure to adopt the change in ac-
cordance with the procedures in 
§ 1902.17 or Part 1955 of this chapter. 

PART 1954—PROCEDURES FOR THE 
EVALUATION AND MONITORING 
OF APPROVED STATE PLANS 

Subpart A—General 

Sec. 
1954.1 Purpose and scope. 
1954.2 Monitoring system. 
1954.3 Exercise of Federal discretionary au-

thority. 

Subpart B—State Monitoring Reports and 
Visits to State Agencies 

1954.10 Reports from the States. 
1954.11 Visits to State agencies. 

Subpart C—Complaints About State 
Program Administration (CASPA) 

1954.20 Complaints about State program ad-
ministration. 

1954.21 Processing and investigating a com-
plaint. 

1954.22 Notice provided by State. 

AUTHORITY: Sec. 18, 84 Stat. 1608 (29 U.S.C. 
667); Secretary of Labor’s Order No. 1–2012 (77 
FR 3912, Jan. 25, 2012). 

SOURCE: 39 FR 1838, Jan. 15, 1974, unless 
otherwise noted. 

Subpart A—General 
§ 1954.1 Purpose and scope. 

(a) Section 18(f) of the Williams- 
Steiger Occupational Safety and 
Health Act of 1970 (hereinafter referred 
to as the Act) provides that ‘‘the Sec-
retary shall, on the basis of reports 
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submitted by the State agency and his 
own inspections make a continuing 
evaluation of the manner in which each 
State having a plan approved * * * is 
carrying out such plan.’’ 

(b) This part 1954 applies to the provi-
sions of section 18(f) of the Act relating 
to the evaluation of approved plans for 
the development and enforcement of 
State occupational safety and health 
standards. The provisions of this part 
1954 set forth the policies and proce-
dures by which the Assistant Secretary 
for Occupational Safety and Health 
(hereinafter referred to as the Assist-
ant Secretary) under a delegation of 
authority from the Secretary of Labor 
(Secretary’s Order 12–71, 36 FR 8754, 
May 12, 1971) will continually monitor 
and evaluate the operation and admin-
istration of approved State plans. 

(c) Following approval of a State 
plan under section 18(c) of the Act, 
workplaces in the State are subject to 
a period of concurrent Federal and 
State authority. The period of concur-
rent enforcement authority must last 
for at least three years. Before ending 
Federal enforcement authority, the As-
sistant Secretary is required to make a 
determination as to whether the State 
plan, in actual operation, is meeting 
the criteria in section 18(c) of the Act 
including the requirements in part 1902 
of this chapter and the assurances in 
the approval plan itself. After an af-
firmative determination has been 
made, the provisions of sections 5(a)(2), 
8 (except for the purpose of carrying 
out section 18(f) of the Act), 9, 10, 13, 
and 17 of the Act shall not apply with 
respect to any occupational safety or 
health issues covered under the plan. 
The Assistant Secretary may, however, 
retain jurisdiction under the above pro-
visions in any proceeding commenced 
under section 9 or 10 of the Act before 
the date of the determination under 
section 18(e) of the Act. 

(d) During this period of concurrent 
Federal and State authority, the oper-
ation and administration of the plan 
will be continually evaluated under 
section 18(f) of the Act. This evaluation 
will continue even after an affirmative 
determination has been made under 
section 18(e) of the Act. 

§ 1954.2 Monitoring system. 
(a) To carry out the responsibilities 

for continuing evaluation of State 
plans under section 18(f) of the Act, the 
Assistant Secretary has established a 
State Program Performance Moni-
toring System. Evaluation under this 
monitoring system encompasses both 
the period before and after a deter-
mination has been made under section 
18(e) of the Act. The monitoring sys-
tem is a three phased system designed 
to assure not only that developmental 
steps are completed and that the oper-
ational plan is, in fact, at least as ef-
fective as the Federal program with re-
spect to standards and enforcement, 
but also to provide a method for con-
tinuing review of the implementation 
of the plan and any modifications 
thereto to assure compliance with the 
provisions of the plan during the time 
the State participates in the coopera-
tive Federal-State program. 

(b) Phase I of the system begins with 
the initial approval of a State plan and 
continues until the determination re-
quired by section 18(e) of the Act is 
made. During Phase I, the Assistant 
Secretary will secure monitoring data 
to make the following key decisions: 

(1) What should be the level of Fed-
eral enforcement; 

(2) Should plan approval be contin-
ued; and 

(3) What level of technical assistance 
is needed by the State to enable it to 
have an effective program. 

(c) Phase II of the system relates to 
the determination required by section 
18(e) of the Act. The Assistant Sec-
retary must decide, after no less than 
three years following approval of the 
plan, whether or not to relinquish Fed-
eral authority to the State for issues 
covered by the occupational safety and 
health program in the State plan. 
Phase II will be a comprehensive eval-
uation of the total State program, 
drawing upon all information collected 
during Phase I. 

(d) Phase III of the system begins 
after an affirmative determination has 
been made under section 18(e) of the 
Act. The continuing evaluation respon-
sibility will be exercised under Phase 
III, and will provide data concerning 
the total operations of a State program 
to enable the Assistant Secretary to 
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determine whether or not the plan ap-
proval should be continued or with-
drawn. 

(e) The State program performance 
monitoring system provides for, but is 
not limited to, the following major 
data inputs: 

(1) Quarterly and annual reports of 
State program activity; 

(2) Visits to State agencies; 
(3) On-the-job evaluation of State 

compliance officers; and 
(4) Investigation of complaints about 

State program administration. 

§ 1954.3 Exercise of Federal discre-
tionary authority. 

(a)(1) When a State plan is approved 
under section 18(c) of the Act, Federal 
authority for enforcement of standards 
continues in accordance with section 
18(e) of the Act. That section prescribes 
a period of concurrent Federal-State 
enforcement authority which must last 
for at least three years, after which 
time the Assistant Secretary shall 
make a determination whether, based 
on actual operations, the State plan 
meets all the criteria set forth in sec-
tion 18(c) of the Act and the imple-
menting regulations in 29 CFR part 
1902 and subpart A of 29 CFR part 1952. 
During this period of concurrent au-
thority, the Assistant Secretary may, 
but shall not be required to, exercise 
his authority under sections 5(a)(2), 8, 
9, 10, 13 and 17 of the Act with respect 
to standards promulgated under sec-
tion 6 of the Act where the State has 
comparable standards. Accordingly, 
section 18(e) authorizes, but does not 
require, the Assistant Secretary to ex-
ercise his discretionary enforcement 
authority over all the issues covered by 
a State plan for the entire 18(e) period. 

(2) Existing regulations at 29 CFR 
part 1902 set forth factors to be consid-
ered in determining how Federal en-
forcement authority should be exer-
cised. These factors include: 

(i) Whether the plan is developmental 
or complete; 

(ii) Results of evaluations conducted 
by the Assistant Secretary; 

(iii) The State’s schedule for meeting 
Federal standards; and 

(iv) Any other relevant matters. 

(29 CFR 1902.1(c)(2) and 1902.20(b)(1)(iii). 

(3) Other relevant matters requiring 
consideration in the decision as to the 
level of Federal enforcement include: 

(i) Coordinated utilization of Federal 
and State resources to provide effec-
tive worker protection throughout the 
Nation; 

(ii) Necessity for clarifying the rights 
and responsibilities of employers and 
employees with respect to Federal and 
State authority; 

(iii) Increasing responsibility for ad-
ministration and enforcement by 
States under an approved plan for eval-
uation of their effectiveness; and 

(iv) The need to react promptly to 
any failure of the States in providing 
effective enforcement of standards. 

(b) Guidelines for determining the ap-
propriate level of Federal enforcement. In 
light of the requirements of 29 CFR 
part 1902 as well as the factors men-
tioned in paragraph (a)(3) of this sec-
tion, the following guidelines for the 
extent of the exercise of discretionary 
Federal authority have been deter-
mined to be reasonable and appro-
priate. When a State plan meets all of 
these guidelines it will be considered 
operational, and the State will conduct 
all enforcement activity including in-
spections in response to employee com-
plaints, in all issues where the State is 
operational. Federal enforcement ac-
tivity will be reduced accordingly and 
the emphasis will be placed on moni-
toring State activity in accordance 
with the provisions of this part. 

(1) Enabling legislation. A State with 
an approved plan must have enacted 
enabling legislation substantially in 
conformance with the requirements of 
section 18(c) and 29 CFR part 1902 in 
order to be considered operational. 
This legislation must have been re-
viewed and approved under 29 CFR part 
1902. States without such legislation, 
or where State legislation as enacted 
requires substantial amendments to 
meet the requirements of 29 CFR part 
1902, will not be considered operational. 

(2) Approved State standards. The 
State must have standards promul-
gated under State law which are iden-
tical to Federal standards; or have 
been found to be at least as effective as 
the comparable Federal standards; or 
have been reviewed by OSHA and found 
to provide overall protection equal to 
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comparable Federal standards. Review 
of the effectiveness of State standards 
and their enforcement will be a con-
tinuing function of the evaluation 
process. Where State standards in an 
issue have not been promulgated by the 
State or have been promulgated and 
found not to provide overall protection 
equal to comparable Federal standards, 
the State will not be considered oper-
ational as to those issues. 

(3) Personnel. The State must have a 
sufficient number of qualified per-
sonnel who are enforcing the standards 
in accordance with the State’s enabling 
legislation. Where a State lacks the 
qualified personnel to enforce in a par-
ticular issue; e.g., Occupational Health, 
the State will not be considered oper-
ational as to that issue even though it 
has enabling legislation and standards. 

(4) Review of enforcement actions. Pro-
visions for review of State citations 
and penalties, including the appoint-
ment of the reviewing authority and 
the promulgation of implementing reg-
ulations, must be in effect. 

(c)(1) Evaluation reports. One of the 
factors to consider in determining the 
level of Federal enforcement is the re-
sult of evaluations conducted under the 
monitoring system described in this 
part. While completion of an initial 
comprehensive evaluation of State op-
erations is not generally a prerequisite 
for a determination that a State is 
operational under paragraph (b) of this 
section, such evaluations will be used 
in determining the Federal enforce-
ment responsibility in certain cir-
cumstances. 

(2) Where evaluations have been com-
pleted prior to the time a determina-
tion as to the operational status of a 
State plan is made, the results of those 
evaluations will be included in the de-
termination. 

(3) Where the results of one or more 
evaluations conducted during the oper-
ation of a State plan and prior to an 
18(e) determination reveal that actual 
operations as to one or more aspects of 
the plan fail in a substantial manner to 
be at least as effective as the Federal 
program, and the State does not ade-
quately resolve the deficiencies in ac-
cordance with subpart C of part 1953, 
the appropriate level of Federal en-
forcement activity shall be reinstated. 

An example of such deficiency would be 
a finding that State standards and 
their enforcement in an issue are not 
at least as effective as comparable Fed-
eral standards and their enforcement. 
Federal enforcement activity may also 
be reinstated where the Assistant Sec-
retary determines that such action is 
necessary to assure occupational safety 
and health protection to employees. 

(d)(1) Recognition of State procedures. 
In order to resolve potential con-
flicting responsibilities of employers 
and employees, Federal authority will 
be exercised in a manner designed to 
recognize the implementation of State 
procedures in accordance with ap-
proved plans in areas such as 
variances, informing employees of 
their rights and obligations, and rec-
ordkeeping and reporting require-
ments. 

(i) Subject to pertinent findings of ef-
fectiveness under this part, Federal en-
forcement proceedings will not be initi-
ated where an employer is in compli-
ance with a State standard which has 
been found to be at least as effective as 
the comparable Federal standard, or 
with any temporary or permanent vari-
ance granted to such employer with re-
gard to the employment or place of em-
ployment from such State standard, or 
any order or interim order in connec-
tion therewith, or any modification or 
extension thereof: Provided such vari-
ance action was taken under the terms 
and procedures required under 
§ 1902.4(b)(2)(iv) of this chapter, and the 
employer has certified that he has not 
filed for such variance on the same set 
of facts with the Assistant Secretary. 

(ii) Subject to pertinent findings of 
effectiveness under this part, and ap-
proval under part 1953 of this chapter, 
Federal enforcement proceedings will 
not be initiated where an employer has 
posted the approved State poster in ac-
cordance with the applicable provisions 
of an approved State plan and § 1902.9 of 
this chapter. 

(iii) Subject to pertinent findings of 
effectiveness under this part, and ap-
proval under part 1953 of this chapter, 
Federal enforcement proceedings will 
not be initiated where an employer is 
in compliance with the recordkeeping 
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1 Such quarterly and annual reports forms 
may be obtained from the Office of the As-
sistant Regional Director in whose Region 
the State is located. 

and reporting requirements of an ap-
proved State plan as provided in § 1902.7 
of this chapter. 

(2) [Reserved] 
(e) Discrimination complaints. State 

plan provisions on employee discrimi-
nation do not divest the Secretary of 
Labor of any authority under section 
11(c) of the Act. The Federal authority 
to investigate discrimination com-
plaints exists even after an affirmative 
18(e) determination. (See South Caro-
lina decision 37 FR 25932, December 6, 
1972). Employee complaints alleging 
discrimination under section 11(c) of 
the Act will be subject to Federal juris-
diction. 

(f)(1) Procedural agreements. A deter-
mination as to the operational status 
of a State plan shall be accompanied by 
an agreement with the State setting 
forth the Federal-State responsibilities 
as follows: 

(i) Scope of the State’s operational 
status including the issues excluded 
from the plan, the issues where State 
enforcement will not be operational at 
the time of the agreement and the 
dates for commencement of operations; 

(ii) Procedures for referral, investiga-
tion and enforcement of employee re-
quests for inspections; 

(iii) Procedures for reporting fatali-
ties and catastrophes by the agency 
which has received the report to the re-
sponsible enforcing authority both 
where the State has and has not adopt-
ed the requirement that employers re-
port as provided in 29 CFR 1904.8; 

(iv) Specifications as to when and by 
what means the operational guidelines 
of this section were met; and 

(v) Provision for resumption of Fed-
eral enforcement activity for failure to 
substantially comply with this agree-
ment, or as a result of evaluation or 
other relevant factors. 

(2) Upon approval of these agree-
ments, the Assistant Secretary shall 
cause to be published in the FEDERAL 
REGISTER, notice of the operational 
status of each approved State plan. 

(3) Where subsequent changes in the 
level of Federal enforcement are made, 

similar FEDERAL REGISTER notices 
shall be published. 

[39 FR 22126, June 20, 1974, as amended at 39 
FR 29182, Aug. 14, 1974; 39 FR 39036, Nov. 5, 
1974; 40 FR 25450, June 16, 1975; 67 FR 60129, 
Sept. 25, 2002; 80 FR 49908, Aug. 18, 2015] 

Subpart B—State Monitoring Re-
ports and Visits to State Agen-
cies 

§ 1954.10 Reports from the States. 
(a) In addition to any other reports 

required by the Assistant Secretary 
under sections 18(c)(8) and 18(f) of the 
Act and § 1902.3(1) of this chapter, the 
State shall submit quarterly and an-
nual reports as part of the evaluation 
and monitoring of State programs. 1 

(b) Each State with an approved 
State plan shall submit to the appro-
priate Regional Office an annual occu-
pational safety and health report in 
the form and detail provided for in the 
report and the instructions contained 
therein. 

(c) Each State with an approved 
State plan shall submit to the appro-
priate Regional Office a quarterly oc-
cupational safety and health compli-
ance and standards activity report in 
the form and detail provided for in the 
report and the instructions contained 
therein. 

§ 1954.11 Visits to State agencies. 
As a part of the continuing moni-

toring and evaluation process, the As-
sistant Secretary or his representative 
shall conduct visits to the designated 
agency or agencies of State with ap-
proved plans at least every 6 months. 
An opportunity may also be provided 
for discussion and comments on the ef-
fectiveness of the State plan from 
other interested persons. These visits 
will be scheduled as needed. Periodic 
audits will be conducted to assess the 
progress of the overall State program 
in meeting the goal of becoming at 
least as effective as the Federal pro-
gram. These audits will include case 
file review and follow-up inspections of 
workplaces. 
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Subpart C—Complaints About 
State Program Administration 
(CASPA) 

§ 1954.20 Complaints about State pro-
gram administration. 

(a) Any interested person or rep-
resentative of such person or groups of 
persons may submit a complaint con-
cerning the operation or administra-
tion of any aspect of a State plan. The 
complaint may be submitted orally or 
in writing to the Assistant Regional 
Director for Occupational Safety and 
Health (hereinafter referred to as the 
Assistant Regional Director) or his rep-
resentative in the Region where the 
State is located. 

(b) Any such complaint should de-
scribe the grounds for the complaint 
and specify the aspect or aspects of the 
administration or operation of the plan 
which is believed to be inadequate. A 
pattern of delays in processing cases, of 
inadequate workplace inspections, or 
the granting of variances without re-
gard to the specifications in the State 
plans, are examples. 

(c)(1) If upon receipt of the com-
plaint, the Assistant Regional Director 
determines that there are reasonable 
grounds to believe that an investiga-
tion should be made, he shall cause 
such investigation, including any 
workplace inspection, to be made as 
soon as practicable. 

(2) In determining whether an inves-
tigation shall be conducted and in de-
termining the timing of such investiga-
tion, the Assistant Regional Director 
shall consider such factors as: 

(i) The extent to which the complaint 
affects any substantial number of per-
sons; 

(ii) The number of complaints re-
ceived on the same or similar issues 
and whether the complaints relate to 
safety and health conditions at a par-
ticular establishment; 

(iii) Whether the complainant has ex-
hausted applicable State remedies; and 

(iv) The extent to which the subject 
matter of the complaint is pertinent to 
the effectuation of Federal policy. 

§ 1954.21 Processing and investigating 
a complaint. 

(a) Upon receipt of a complaint about 
State program administration, the As-

sistant Regional Director will acknowl-
edge its receipt and may forward a 
copy of the complaint to the designee 
under the State plan and to such other 
person as may be necessary to com-
plete the investigation. The complain-
ant’s name and the names of other 
complainants mentioned therein will 
be deleted from the complaint and the 
names shall not appear in any record 
published, released or made available. 

(b) In conducting the investigation, 
the Assistant Regional Director may 
obtain such supporting information as 
is appropriate to the complaint. 
Sources for this additional information 
may include ‘‘spot-check’’ follow-up in-
spections of workplaces, review of the 
relevant State files, and discussion 
with members of the public, employers, 
employees and the State. 

(c) On the basis of the information 
obtained through the investigation, the 
Assistant Regional Director shall ad-
vise the complainant of the investiga-
tion findings and in general terms, any 
corrective action that may result. A 
copy of such notification shall be sent 
to the State and it shall be considered 
part of the evaluation of the State 
plan. 

(d) If the Assistant Regional Director 
determines that there are no reason-
able grounds for an investigation to be 
made with respect to a complaint 
under this Subpart, he shall notify the 
complaining party in writing of such 
determination. Upon request of the 
complainant, or the State, the Assist-
ant Regional Director, at his discre-
tion, may hold an informal conference. 
After considering all written and oral 
views presented the Assistant Regional 
Director shall affirm, modify, or re-
verse his original determination and 
furnish the complainant with written 
notification of his decision and the rea-
sons therefore. Where appropriate the 
State may also receive such notifica-
tion. 

§ 1954.22 Notice provided by State. 

(a)(1) In order to assure that employ-
ees, employers, and members of the 
public are informed of the procedures 
for complaints about State program 
administration, each State with an ap-
proved State plan shall adopt not later 
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than July 1, 1974, a procedure not in-
consistent with these regulations or 
the Act, for notifying employees, em-
ployers and the public of their right to 
complain to the Occupational Safety 
and Health Administration about State 
program administration. 

(2) Such notification may be by post-
ing of notices in the workplace as part 
of the requirement in § 1902.4(c)(2)(iv) of 
this chapter and other appropriate 
sources of information calculated to 
reach the public. 

(b) [Reserved] 

PART 1955—PROCEDURES FOR 
WITHDRAWAL OF APPROVAL OF 
STATE PLANS 

Subpart A—General 

Sec. 
1955.1 Purpose and scope. 
1955.2 Definitions. 
1955.3 General policy. 
1955.4 Effect of withdrawal of approval. 
1955.5 Petitions for withdrawal of approval. 

Subpart B—Notice of Formal Proceeding 

1955.10 Publication of notice of formal pro-
ceeding. 

1955.11 Contents of notice of formal pro-
ceeding. 

1955.12 Administrative law judge; powers 
and duties. 

1955.13 Disqualification. 
1955.14 Ex parte communications. 
1955.15 Manner of service and filing. 
1955.16 Time. 
1955.17 Determination of parties. 
1955.18 Provision for written comments. 

Subpart C—Consent Findings and 
Summary Decisions 

1955.20 Consent findings and orders. 
1955.21 Motion for a summary decision. 
1955.22 Summary decision. 

Subpart D—Preliminary Conference and 
Discovery 

1955.30 Submission of documentary evi-
dence. 

1955.31 Preliminary conference. 
1955.32 Discovery. 
1955.33 Sanctions for failure to comply with 

orders. 
1955.34 Fees of witnesses. 

Subpart E—Hearing and Decision 

1955.40 Hearings. 

1955.41 Decision of the administrative law 
judge. 

1955.42 Exceptions. 
1955.43 Transmission of the record. 
1955.44 Final decision. 
1955.45 Effect of appeal of administrative 

law judge’s decision. 
1955.46 Finality for purposes of judicial re-

view. 
1955.47 Judicial review. 

AUTHORITY: Secs. 8 and 18, 84 Stat. 1608 (29 
U.S.C. 657, 667); Secretary of Labor’s Order 
No. 1–2012 (77 FR 3912, Jan. 25, 2012). 

SOURCE: 40 FR 23467, May 30, 1975, unless 
otherwise noted. 

Subpart A—General 

§ 1955.1 Purpose and scope. 
(a) This part contains rules of prac-

tice and procedure for formal adminis-
trative proceedings on the withdrawal 
of initial or final approval of State 
plans in accordance with section 18(f) 
of the Occupational Safety and Health 
Act of 1970 (29 U.S.C. 667). 

(b) These rules shall be construed to 
secure a prompt and just conclusion of 
the proceedings subject thereto. 

§ 1955.2 Definitions. 
(a) As used in this part unless the 

context clearly requires otherwise: 
(1) Act means the Occupational Safe-

ty and Health Act of 1970; 
(2) Assistant Secretary means Assist-

ant Secretary of Labor for Occupa-
tional Safety and Health; 

(3) Commencement of a case under sec-
tion 18(f) of the Act means, for the pur-
pose of determining State jurisdiction 
following a final decision withdrawing 
approval of a plan, the issuance of a ci-
tation. 

(4) Developmental step includes, but is 
not limited to, those items listed in the 
published developmental schedule, or 
any revisions thereto, for each plan. A 
developmental step also includes those 
items in the plan as approved under 
section 18(c) of the Act, as well as 
those items in the approval decision 
which are subject to evaluations (see 
e.g., approval of Michigan plan), which 
were deemed necessary to make the 
State program at least as effective as 
the Federal program within the 3 year 
developmental period. (See part 1953 of 
this chapter.) 
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(5) Final approval means approval of 
the State plan, or any modification 
thereof under section 18(e) of the Act 
and subpart D of 29 CFR part 1902. 

(6) Initial approval means approval of 
a State plan, or any modification 
thereof under section 18(c) of the Act 
and subpart C of 29 CFR part 1902; 

(7) Party includes the State agency or 
agencies designated to administer and 
enforce the State plan that is the sub-
ject of withdrawal proceedings, the De-
partment of Labor, Occupational Safe-
ty and Health Administration (herein-
after called OSHA), represented by the 
Office of the Solicitor and any person 
participating in the proceedings pursu-
ant to § 1955.17; 

(8) Person means an individual, part-
nership, association, corporation, busi-
ness trust, legal representative, an or-
ganized group of individuals, or an 
agency, authority, or instrumentality 
of the United States or of a State; 

(9) Secretary means Secretary of 
Labor; 

(10) Separable portion of a plan for pur-
poses of withdrawal of approval gen-
erally means an issue as defined in 29 
CFR 1902.2(c), i.e., ‘‘an industrial, occu-
pational or hazard grouping which is at 
least as comprehensive as a cor-
responding grouping contained in (i) 
one or more sections in subpart B or R 
of part 1910 of this chapter, or (ii) one 
or more of the remaining subparts of 
part 1910’’: Provided, That wherever the 
Assistant Secretary has determined 
that other industrial, occupational or 
hazard groupings are administratively 
practicable, such groupings shall be 
considered separable portions of a plan. 

(b) [Reserved] 

[40 FR 23467, May 30, 1975, as amended at 67 
FR 60129, Sept. 25, 2002; 80 FR 49908, Aug. 18, 
2015] 

§ 1955.3 General policy. 
(a) The following circumstances shall 

be cause for initiation of proceedings 
under this part for withdrawal of ap-
proval of a State plan, or any portion 
thereof. 

(1) Whenever the Assistant Secretary 
determines that under § 1902.2(b) of this 
chapter a State has not substantially 
completed the developmental steps of 
its plan at the end of three years from 
the date of commencement of oper-

ations, a withdrawal proceeding shall 
be instituted. Examples of a lack of 
substantial completion of develop-
mental steps include but are not lim-
ited to the following: 

(i) A failure to develop the necessary 
regulations and administrative guide-
lines for an ‘‘at least as effective’’ en-
forcement program; 

(ii) Failure to promulgate all or a 
majority of the occupational safety 
and health standards in an issue cov-
ered by the plan; or 

(iii) Failure to enact the required en-
abling legislation. 

(2) Whenever the Assistant Secretary 
determines that there is no longer a 
reasonable expectation that a State 
plan will meet the criteria of § 1902.3 of 
this chapter involving the completion 
of developmental steps within the 
three year period immediately fol-
lowing commencement of operations, a 
withdrawal proceeding shall be insti-
tuted. Examples of a lack of reasonable 
expectation include but are not limited 
to the following: 

(i) A failure to enact enabling legisla-
tion in the first two years following 
commencement of operations where 
the remaining developmental steps are 
dependent on the passage of enabling 
legislation and cannot be completed 
within one year; or 

(ii) Repeal or substantial amendment 
of the enabling legislation by the State 
legislature so that the State program 
fails to meet the criteria in § 1902.3 of 
this chapter; or 

(iii) Inability to complete the devel-
opmental steps within the indicated 
three year period. 

(3) Whenever the Assistant Secretary 
determines that in the operation or ad-
ministration of a State plan, or as a re-
sult of any modifications to a plan, 
there is a failure to comply substan-
tially with any provision of the plan, 
including assurances contained in the 
plan, a withdrawal proceeding shall be 
instituted in a State which has re-
ceived final approval under section 
18(e) of the Act, and may be instituted 
in a State which has received initial 
approval under section 18(c) of the Act. 
Examples of a lack of substantial com-
pliance include but are not limited to 
the following: 
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(i) Where a State over a period of 
time consistently fails to provide effec-
tive enforcement of standards; 

(ii) Where the rights of employees are 
circumscribed in such a manner as to 
diminish the effectiveness of the pro-
gram; 

(iii) Where a State, without good 
cause, fails to continue to maintain its 
program in accordance with the appro-
priate changes in the Federal program; 

(iv) Where a State fails to comply 
with the required assurances on a suffi-
cient number of qualified personnel 
and/or adequate resources for adminis-
tration and enforcement of the pro-
gram; or 

(v) Where, on the basis of actual op-
erations, the Assistant Secretary de-
termines that the criteria in section 
18(c) of the Act are not being met, that 
the period of concurrent authority 
under section 18(e) of the Act should 
not be extended, and that final ap-
proval under section 18(e) of the Act 
should not be given. 

(b) A State may, at any time both be-
fore or after a determination under sec-
tion 18(e) of the Act, voluntarily with-
draw its plan, or any portion thereof, 
by notifying the Assistant Secretary in 
writing setting forth the reasons for 
such withdrawal. Such notification 
shall be accompanied by a letter termi-
nating the application for related 
grants authorized under section 23(g) of 
the Act in accordance with 29 CFR 
1951.25(d). Upon receipt of the State no-
tice the Assistant Secretary shall 
cause to be published in the FEDERAL 
REGISTER a notice of withdrawal of ap-
proval of the State plan or portion 
thereof (see Montana notice 39 FR 2361, 
June 27, 1974). 

(c) Approval of a portion of a plan 
may be withdrawn under any of the 
paragraphs in this section when it is 
determined that that portion is reason-
ably separable from the remainder of 
the plan in a manner consistent with 
the provisions in § 1902.2(c) of this chap-
ter defining the scope of a State plan. 
As an example, such a partial with-
drawal of approval would be considered 
appropriate where a State fails to 
adopt, without good cause shown, Fed-

eral standards within a separable issue, 
such as occupational health. 

[40 FR 23467, May 30, 1975, as amended at 67 
FR 60129, Sept. 25, 2002] 

§ 1955.4 Effect of withdrawal of ap-
proval. 

(a) After receipt of notice of with-
drawal of approval of a State plan, 
such plan, or any part thereof, shall 
cease to be in effect and the provisions 
of the Federal Act shall apply within 
that State. But the State, in accord-
ance with section 18(f) of the Act, may 
retain jurisdiction in any case com-
menced before receipt of the notice of 
withdrawal of approval of the plan, in 
order to enforce standards under the 
plan, whenever the issues involved in 
the case or cases pending do not relate 
to the reasons for withdrawal of the 
plan. 

(b) Such notice of withdrawal of ap-
proval shall operate constructively as 
notice of termination of all related 
grants authorized under section 23(g) of 
the Act in accordance with 29 CFR 
1951.25(c). 

§ 1955.5 Petitions for withdrawal of ap-
proval. 

(a) At any time following the initial 
approval of a State plan under section 
18(c) of the Act, any interested person 
may petition the Assistant Secretary 
in writing to initiate proceedings for 
withdrawal of approval of the plan 
under section 18(f) of the Act and this 
part. The petition shall contain a 
statement of the grounds for initiating 
a withdrawal proceeding, including 
facts to support the petition. 

(b)(1) The Assistant Secretary may 
request the petitioner for additional 
facts and may take such other actions 
as are considered appropriate such as: 

(i) Publishing the petition for public 
comment; 

(ii) Holding informal discussion on 
the issues raised by the petition with 
the State and other persons affected; or 

(iii) Holding an informal hearing in 
accordance with § 1902.13 of this chap-
ter. 

(2) Any such petition shall be consid-
ered and acted upon within a reason-
able time. Prompt notice shall be given 
of the denial in whole or in part of any 
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petition and the notice shall be accom-
panied by a brief statement of the 
grounds for the denial. A denial of a pe-
tition does not preclude future action 
on those issues or any other issues 
raised regarding a State plan. 

Subpart B—Notice of Formal 
Proceeding 

§ 1955.10 Publication of notice of for-
mal proceeding. 

(a) The Assistant Secretary, prior to 
any notice of a formal proceeding 
under this subpart, shall by letter, pro-
vide the State with an opportunity to 
show cause within 45 days why a pro-
ceeding should not be instituted for 
withdrawal of approval of a plan or any 
portion thereof. When a State fails to 
show cause why a formal proceeding 
for withdrawal of approval should not 
be instituted, the State shall be 
deemed to have waived its right to a 
formal proceeding under paragraph (b) 
of this section and the Assistant Sec-
retary shall cause to be published in 
the FEDERAL REGISTER a notice of 
withdrawal of approval of the State 
plan. 

(b)(1) Whenever the Assistant Sec-
retary, on the basis of a petition under 
§ 1955.5 or on his own initiative, deter-
mines that approval of a State plan or 
any portion thereof should be with-
drawn, and the State has not waived its 
right under § 1955.3(b) or paragraph (a) 
of this section to a formal proceeding, 
he shall publish a notice of proposed 
withdrawal in the FEDERAL REGISTER 
as set out in § 1955.11 and cause such no-
tice, in the form of a complaint, to be 
served on the State in accordance with 
§ 1955.15. 

(2) Not later than 5 days following 
the publication of the notice in the 
FEDERAL REGISTER, the State agency 
shall publish, or cause to be published, 
within the State reasonable notice con-
taining a summary of the information 
in the Federal notice, as well as the lo-
cation or locations where a copy of the 
full notice is available for inspection 
and public copying. 

(3) Two copies of such notice shall be 
served on the Assistant Secretary in 
accordance with § 1955.15. 

(c) Not less than 30 days following 
publication of the notice in the FED-

ERAL REGISTER, the State shall submit 
a statement of those items in the no-
tice which are being contested and a 
brief statement of the facts relied 
upon, including whether the use of wit-
nesses is intended. This statement 
shall be served on the Assistant Sec-
retary in accordance with § 1955.15. 
When a State fails to respond to the 
notice of proposed withdrawal under 
paragraph (b)(1) of this section, the 
State shall be deemed to have waived 
its right to a formal proceeding and the 
Assistant Secretary shall cause to be 
published in the FEDERAL REGISTER a 
notice of withdrawal of approval. 

§ 1955.11 Contents of notice of formal 
proceeding. 

(a) A notice of a formal proceeding 
published under § 1955.10 shall include: 

(1) A statement on the nature of the 
proceeding and addresses for filing all 
papers; 

(2) The legal authority under which 
the proceeding is to be held; 

(3) A description of the issues and the 
grounds for the Assistant Secretary’s 
proposed withdrawal of approval; 

(4) A specified period, generally not 
less than 30 days after publication of 
the notice in the FEDERAL REGISTER, 
for the State to submit a response to 
the statement of issues in the notice; 

(5) A provision for designation of an 
administrative law judge under 5 
U.S.C. 3105 to preside over the pro-
ceeding. 

(b) A copy of the notice of the pro-
ceeding stating the basis for the Assist-
ant Secretary’s determination that ap-
proval of the plan, or any portion 
thereof, should be withdrawn shall be 
referred to the administrative law 
judge. 

§ 1955.12 Administrative law judge; 
powers and duties. 

(a) The administrative law judge ap-
pointed under 5 U.S.C. 3105 and des-
ignated by the Chief Administrative 
Law Judge to preside over a proceeding 
shall have all powers necessary and ap-
propriate to conduct a fair, full, and 
impartial proceeding, including the fol-
lowing: 

(1) To administer oaths and affirma-
tions; 
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(2) To rule upon offers of proof and 
receive relevant evidence; 

(3) To provide for discovery, includ-
ing the issuance of subpoenas author-
ized by section 8(b) of the Act and 5 
U.S.C. 555(d) and 556(c)(2), and to deter-
mine the scope and time limits of the 
discovery; 

(4) To regulate the course of the pro-
ceeding and the conduct of the parties 
and their counsel; 

(5) To consider and rule upon proce-
dural requests, e.g. motions for exten-
sion of time; 

(6) To hold preliminary conferences 
for the settlement or simplification of 
issues; 

(7) To take official notice of material 
facts not appearing in the evidence in 
the record in accordance with 
§ 1955.40(c); 

(8) To render an initial decision; 
(9) To examine and cross-examine 

witnesses; 
(10) To take any other appropriate 

action authorized by the Act, the im-
plementing regulations, or the Admin-
istrative Procedure Act, 5 U.S.C. 554– 
557 (hereinafter called the APA). 

(b) On any procedural question not 
otherwise regulated by this part, the 
Act, or the APA, the administrative 
law judge shall be guided to the extent 
practicable by the pertinent provisions 
of the Federal Rules of Civil Procedure. 

§ 1955.13 Disqualification. 
(a) If an administrative law judge 

deems himself disqualified to preside 
over a particular proceeding, he shall 
withdraw by notice on the record di-
rected to the Chief Administrative Law 
Judge. Any party who deems an admin-
istrative law judge, for any reason, to 
be disqualified to preside, or to con-
tinue to preside, over a particular pro-
ceeding may file a motion to disqualify 
and remove the administrative law 
judge, provided the motion is filed 
prior to the time the administrative 
law judge files his decision. Such mo-
tion must be supported by affidavits 
setting forth the alleged ground for dis-
qualification. The Chief Administra-
tive Law Judge shall rule upon the mo-
tion. 

(b) Contumacious conduct at any pro-
ceeding before the administrative law 
judge shall be ground for summary ex-

clusion from the proceeding. If a wit-
ness or party refuses to answer a ques-
tion after being so directed, or refuses 
to obey an order to provide or permit 
discovery, the administrative law judge 
may make such orders with regard to 
the refusal as are just and proper, in-
cluding the striking of all testimony 
previously given by such witness on re-
lated matters. 

§ 1955.14 Ex parte communications. 
(a) Except to the extent required for 

the disposition of ex parte matters, the 
administrative law judge shall not con-
sult any interested person or party or 
their representative on any fact in 
issue or on the merits of any matter 
before him except upon notice and op-
portunity for all parties to participate. 

(b)(1) Written or oral communica-
tions from interested persons outside 
the Department of Labor involving any 
substantive or procedural issues in a 
proceeding directed to the administra-
tive law judge, the Secretary of Labor, 
the Assistant Secretary, the Associate 
Assistant Secretary for Regional Pro-
grams, the Solicitor of Labor, or the 
Associate Solicitor for Occupational 
Safety and Health, or their staffs shall 
be deemed ex parte communications 
and are not to be considered part of 
any record or the basis for any official 
decision, unless the communication is 
made by motion to the administrative 
law judge and served upon all the par-
ties. 

(2) To facilitate implementation of 
this requirement, the above-mentioned 
offices shall keep a log of such commu-
nications which shall be made avail-
able to the public and which may, by 
motion, be entered into the record. 

(c) No employee or agent of the De-
partment of Labor engaged in the in-
vestigation or presentation of the with-
drawal proceeding governed by this 
part shall participate or advise in the 
initial or final decision, except as a 
witness or counsel in the proceeding. 

§ 1955.15 Manner of service and filing. 
(a) Service of any document upon any 

party may be made by personal deliv-
ery of, or by mailing a copy of the doc-
ument by certified mail, to the last 
known address of the party or his rep-
resentative. The person serving the 
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document shall certify to the manner 
and date of service. 

(b) In addition to serving a copy of 
any documents upon the parties, the 
original and two copies of each docu-
ment shall be filed with the adminis-
trative law judge. With respect to ex-
hibits and transcripts, only originals or 
certified copies need be filed. 

§ 1955.16 Time. 

Computation of any period of time 
under these rules shall begin with the 
first business day following that on 
which the act, event or development 
initiating such period of time shall 
have occurred. When the last day of the 
period so computed is a Saturday, Sun-
day, or national holiday, or other day 
on which the Department of Labor is 
closed, the period shall run until the 
end of the next following business day. 
When such period of time is 7 days or 
less, each of the Saturdays, Sundays, 
and such holidays shall be excluded 
from the computation. 

§ 1955.17 Determination of parties. 

(a) The designated State agency or 
agencies and the Department of Labor, 
OSHA, shall be the initial parties to 
the proceedings. Other interested per-
sons may, at the discretion of the ad-
ministrative law judge, be granted the 
right to participate as parties if he de-
termines that the final decision could 
substantially affect them or the class 
they represent or that they may con-
tribute materially to the disposition of 
the proceedings. 

(b)(1) Any person wishing to partici-
pate in any proceeding as a party under 
paragraph (a) of this section shall sub-
mit a petition to the administrative 
law judge within 30 days after the no-
tice of such proceeding has been pub-
lished in the FEDERAL REGISTER. The 
petition shall also be served upon the 
other parties. Such petition shall con-
cisely state: 

(i) Petitioner’s interest in the pro-
ceeding; 

(ii) How his participation as a party 
will contribute materially to the dis-
position of the proceeding; 

(iii) Who will appear for petitioner; 
(iv) The issue or issues as set out in 

the notice published under § 1955.10 of 

this part on which petitioner wishes to 
participate; and 

(v) Whether petitioner intends to 
present witnesses. 

(2) The administrative law judge 
shall, within 5 days of receipt of the pe-
tition, ascertain what objections, if 
any, there are to the petition. He shall 
then determine whether the petitioner 
is qualified in his judgment to be a 
party in the proceedings and shall per-
mit or deny participation accordingly. 
The administrative law judge shall 
give each petitioner written notice of 
the decision on his petition promptly. 
If the petition is denied, the notice 
shall briefly state the grounds for de-
nial. Persons whose petition for party 
participation is denied may appeal the 
decision to the Secretary within 5 days 
of receipt of the notice of denial. The 
Secretary will make the final decision 
to grant or deny the petition no later 
than 20 days following receipt of the 
appeal. 

(3) Where the petitions to participate 
as parties are made by individuals or 
groups with common interests, the ad-
ministrative law judge may require all 
such petitioners to designate a single 
representative, or he may recognize 
one or more of such petitioners to rep-
resent all such petitioners. 

§ 1955.18 Provision for written com-
ments. 

Any person who is not a party may 
submit a written statement of position 
with 4 copies to either the Assistant 
Secretary or the State at any time dur-
ing the proceeding which statement 
shall be made available to all parties 
and may be introduced into evidence 
by a party. Mere statements of ap-
proval or opposition to the plan with-
out any documentary support shall not 
be considered as falling within this pro-
vision. 

Subpart C—Consent Findings and 
Summary Decisions 

§ 1955.20 Consent findings and orders. 
(a)(1) At any time during the pro-

ceeding a reasonable opportunity may 
be afforded to permit negotiation by 
the parties of an agreement containing 
consent findings and a rule or order 
disposing of the whole or any part of 
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the proceeding. The allowance of such 
opportunity and the duration thereof 
shall be in the discretion of the admin-
istrative law judge, after consideration 
of the requirements of section 18 of the 
Act, the nature of the proceeding, the 
requirements of the public interest, the 
representations of the parties, and the 
probability of an agreement which will 
result in a just disposition of the 
issues. 

(2) Any agreement containing con-
sent findings and a rule or order dis-
posing of a proceeding shall also pro-
vide: 

(i) That the rule or order shall have 
the same force and effect as if made 
after a full hearing; 

(ii) A waiver of any further proce-
dural steps before the administrative 
law judge and the Secretary; and 

(iii) A waiver of any right to chal-
lenge or contest the validity of the 
findings and of the rule or order made 
in accordance with the agreement. 

(b)(1) On or before the expiration of 
the time granted for negotiations, the 
parties or their counsel may: 

(i) Submit the proposed agreement to 
the administrative law judge for his 
consideration; or 

(ii) Inform the administrative law 
judge that agreement cannot be 
reached. 

(2) In the event an agreement con-
taining consent findings and a rule or 
order is submitted within the time al-
lowed therefor, the administrative law 
judge may accept such agreement by 
issuing his decision based upon the 
agreed findings. Such decision shall be 
published in the FEDERAL REGISTER. 

§ 1955.21 Motion for a summary deci-
sion. 

(a)(1) Any party may move, with or 
without supporting affidavits, for a 
summary decision on all or any part of 
the proceeding. Any other party may, 
within 10 days after service of the mo-
tion, serve opposing affidavits or file a 
cross motion for summary decision. 
The administrative law judge may, in 
his discretion, set the matter for argu-
ment and call for submission of briefs. 
The filing of any documents under this 
section shall be with the administra-
tive law judge and copies of any such 

document shall be served on all the 
parties. 

(2) The administrative law judge may 
grant such motion if the pleadings, af-
fidavits, material obtained by dis-
covery or otherwise obtained, or mat-
ters officially noticed, show that there 
is no genuine issue as to any material 
fact and that a party is entitled to 
summary decision. Affidavits shall set 
forth such facts as would be admissible 
in evidence in the hearing and shall 
show affirmatively that the affiant is 
competent to testify to the matters 
stated therein. When a motion for sum-
mary decision is made and supported as 
provided in paragraph (a)(1) of this sec-
tion, the party opposing the motion 
may not rest upon the mere allegations 
or denials of his pleading; his response 
must set forth specific facts showing 
that there is a genuine issue of fact for 
the hearing. 

(3) Should it appear from the affida-
vits of a party opposing the motion 
that he cannot, for reasons stated, 
present by affidavit facts essential to 
justify his opposition, the administra-
tive law judge may refuse the applica-
tion for summary decision or may 
order a continuance to permit affida-
vits to be obtained, or depositions to be 
taken, or discovery to be had, or may 
make such other order as is just. 

(b)(1) The denial of all or any part of 
a motion or cross motion for summary 
decision by the administrative law 
judge shall not be subject to interlocu-
tory appeal to the Secretary unless the 
administrative law judge certifies in 
writing: 

(i) That the ruling involves an impor-
tant question of law or policy as to 
which there is substantial ground for 
difference of opinion; and 

(ii) That an immediate appeal from 
the ruling may materially advance the 
ultimate termination of the pro-
ceeding. 

(2) The allowance of such an inter-
locutory appeal shall not stay the pro-
ceeding before the administrative law 
judge unless the Secretary so orders. 

§ 1955.22 Summary decision. 
(a)(1) Where no genuine issue of ma-

terial fact is found to have been raised, 
the administrative law judge shall 
issue an initial decision to become 
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final 30 days after service thereof upon 
each party unless, within those 30 days, 
any party has filed written exceptions 
to the decision with the Secretary. Re-
quests for extension of time to file ex-
ceptions may be granted if the requests 
are received by the Secretary no later 
than 25 days after service of the deci-
sion. 

(2) If any timely exceptions are filed, 
the Secretary may set a time for filing 
any response to the exceptions with 
supporting reasons. All exceptions and 
responses thereto shall be served on all 
the parties. 

(b)(1) The Secretary, after consider-
ation of the decision, the exceptions, 
and any supporting briefs filed there-
with and any responses to the excep-
tions with supporting reasons, shall 
issue a final decision. 

(2) An initial decision and a final de-
cision under this section shall include 
a statement of: 

(i) Findings of fact and conclusions of 
law and the reasons and bases therefor 
on all issues presented; 

(ii) Reference to any material fact 
based on official notice; and 

(iii) The terms and conditions of the 
rule or order made. 

The final decision shall be published in 
the FEDERAL REGISTER and served on 
all the parties. 

(c) Where a genuine material ques-
tion of fact is raised, the administra-
tive law judge shall, and in any other 
case may, set the case for an evi-
dentiary hearing. A notice of such 
hearing shall be published in the FED-
ERAL REGISTER at least 30 days prior to 
the hearing date. 

Subpart D—Preliminary 
Conference and Discovery 

§ 1955.30 Submission of documentary 
evidence. 

(a) Where there has been no consent 
finding or summary decision under sub-
part C of this part and a formal hearing 
is necessary, the administrative law 
judge shall set a date by which all doc-
umentary evidence, which is to be of-
fered during the hearing, shall be sub-
mitted to the administrative law judge 
and served on the other parties. Such 
submission date shall be sufficiently in 

advance of the hearing as to permit 
study and preparation for cross-exam-
ination and rebuttal evidence. Docu-
mentary evidence not submitted in ad-
vance may be received into evidence 
upon a clear showing that the offering 
party had good cause for failure to 
produce the evidence sooner. 

(b) The authenticity of all documents 
submitted in advance shall be deemed 
admitted unless written objections are 
filed prior to the hearing, except that a 
party will be permitted to challenge 
such authenticity at a later date upon 
clear showing of good cause for failure 
to have filed such written objections. 

§ 1955.31 Preliminary conference. 

(a) Upon his own motion, or the mo-
tion of a party, the administrative law 
judge may direct the parties to meet 
with him for a conference or con-
ferences to consider: 

(1) Simplification of the issues; 
(2) The necessity or desirability of 

amendments to documents for purposes 
of clarification, simplification, or limi-
tation; 

(3) Stipulations of fact, and of the au-
thenticity, of the contents of docu-
ments; 

(4) Limitations on the number of par-
ties and of witnesses; 

(5) Scope of participation of peti-
tioners under § 1955.17 of this part; 

(6) Establishment of dates for dis-
covery; and 

(7) Such other matters as may tend 
to expedite the disposition of the pro-
ceedings, and to assure a just conclu-
sion thereof. 

(b) The administrative law judge 
shall enter an order which recites the 
action taken at the conference, the 
amendments allowed to any documents 
which have been filed, and the agree-
ments made between the parties as to 
any of the matters considered. Such 
order shall limit the issues for hearing 
to those not disposed of by admissions 
or agreements, and control the subse-
quent course of the hearing, unless 
modified at the hearing to prevent 
manifest injustice. 

§ 1955.32 Discovery. 

(a)(1) At any time after the com-
mencement of a proceeding under this 
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part, but generally before the prelimi-
nary conference, if any, a party may 
request of any other party admissions 
that relate to statements or opinions 
of fact, or of the application of law to 
fact, including the genuineness of any 
document described in the request. 
Copies of documents shall be served 
with the request unless they have been 
or are otherwise furnished or made 
available for inspection or copying. 
The matter shall be deemed admitted 
unless within 30 days after service of 
the request, or within such shorter or 
longer time as the administrative law 
judge may prescribe, the party to 
whom the request is directed serves 
upon the party requesting the admis-
sion a specific written response. 

(2) If objection is made, the reasons 
therefor shall be stated. The answer 
shall specifically deny the matter or 
set forth in detail the reasons why the 
answering party cannot truthfully 
admit or deny the matter. A denial 
shall fairly meet the substance of the 
requested admission and when good 
faith requires that a party qualify his 
answer or deny only a part of the mat-
ter on which an admission is requested, 
he shall specify so much of it as is true 
and qualify or deny the remainder. An 
answering party may not give lack of 
information or knowledge as the rea-
son for failure to admit or deny unless 
he states that he has made reasonable 
inquiry and that the information 
known or readily obtainable by him is 
insufficient to enable him to admit or 
deny. 

(3) The party who has requested the 
admission may move to determine the 
sufficiency of the answers or objec-
tions. Unless the administrative law 
judge determines that an objection is 
justified, he may order either that the 
matter is admitted or that an amended 
answer be served. The administrative 
law judge may, in lieu of these orders, 
determine that final disposition of the 
requests be made at a preliminary con-
ference, or at a designated time prior 
to the hearing. Any matter admitted 
under this section is conclusively es-
tablished unless the administrative law 
judge on motion permits withdrawal or 
amendment of the admission. Copies of 
all requests and responses shall be 

served on all parties and filed with the 
administrative law judge. 

(b)(1) The testimony of any witness 
may be taken by deposition. Deposi-
tions may be taken orally or upon 
written interrogatories before any per-
son designated by the administrative 
law judge or having power to admin-
ister oaths. 

(2) Any party desiring to take the 
deposition of a witness may make ap-
plication in writing to the administra-
tive law judge setting forth: 

(i) The time when, the place where, 
and the name and post office address of 
the person before whom the deposition 
is to be taken; 

(ii) The name and address of each 
witness; and 

(iii) The subject matter concerning 
which each witness is expected to tes-
tify. 

(3) Such notice as the administrative 
law judge may order shall be given by 
the party taking the deposition to 
every other party. 

(c)(1) Each witness testifying upon 
deposition shall be sworn, and the par-
ties not calling him shall have the 
right to cross-examine him. The ques-
tions propounded and the answers 
thereto, together with all objections 
made, shall be reduced to writing and 
shall be read to or by the witness un-
less such examination and reading are 
waived by the witness and the parties. 
Any changes in form or substance 
which the witness desires to make 
shall be entered upon the deposition by 
the officer with a statement of the rea-
sons given by the witness for making 
them. The deposition shall then be 
signed by the witness and certified by 
the officer before whom the deposition 
was taken. Thereafter, the officer shall 
seal the deposition, with copies there-
of, in an envelope and mail the same by 
registered or certified mail to the ad-
ministrative law judge. 

(2) Subject to such objections to the 
questions and answers as were noted at 
the time of taking the deposition, and 
to the provisions in § 1955.40(b)(1), any 
part or all of a deposition may be of-
fered into evidence by the party taking 
it as against any party who was 
present, represented at the taking of 
the deposition, or who had due notice 
thereof. 
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(d) Whenever appropriate to a just 
disposition of any issue in the pro-
ceeding the administrative law judge 
may allow discovery by any other ap-
propriate procedure, such as by inter-
rogatories upon a party or request for 
production of documents by a party. 

(e) Upon motion by a party or by the 
person from whom discovery is sought, 
and for good cause shown, the adminis-
trative law judge may make any order 
which justice requires to limit or con-
dition discovery in order to protect a 
party or person from annoyance, em-
barrassment, oppression, or undue bur-
den or expense. 

§ 1955.33 Sanctions for failure to com-
ply with orders. 

(a) If a party or an official or agent of 
a party fails, without good cause, to 
comply with an order including, but 
not limited to, an order for the taking 
of a deposition, written interrog-
atories, the production of documents, 
or an order to comply with a subpoena, 
the administrative law judge or the 
Secretary or both, for the purpose of 
permitting resolution of relevant 
issues and disposition of the proceeding 
without unnecessary delay despite such 
failure, may take such action as is 
just, including but not limited to the 
following: 

(1) Infer that the admission, testi-
mony, documents, or other evidence 
would have been adverse to the party; 

(2) Rule that for the purposes of the 
proceeding, the matter or matters con-
cerning which the order or subpoena 
was issued be taken as established ad-
versely to the party; 

(3) Rule that the party may not in-
troduce into evidence or otherwise 
rely, in support of any claim or de-
fense, upon testimony by such party, 
officer or agent, or the documents or 
other evidence; 

(4) Rule that the party may not be 
heard to object to introduction and use 
of secondary evidence to show what the 
withheld admission, testimony, docu-
ments, or other evidence would have 
shown; 

(5) Rule that a pleading, or part of a 
pleading, on a motion or other submis-
sion by the party, concerning which 
the order or subpoena was issued, be 
stricken or that decision on the plead-

ing be rendered against the party, or 
both. 

(b) Any such action may be taken by 
written or oral order issued in the 
course of the proceeding or by inclu-
sion in the initial decision of the ad-
ministrative law judge or an order or 
opinion of the Secretary. The parties 
may seek, and the administrative law 
judge may grant, such of the foregoing 
means of relief or other appropriate re-
lief as may be sufficient to compensate 
for the lack of withheld testimony, 
documents, or other evidence. 

§ 1955.34 Fees of witnesses. 
Witnesses, including witnesses for 

depositions, shall be paid the same fees 
and mileage that are paid witnesses in 
the courts of the United States. Fees 
shall be paid by the party at whose in-
stance the witness appears, and the 
person taking a deposition shall be 
paid by the party at whose instance the 
deposition is taken. 

Subpart E—Hearing and Decision 
§ 1955.40 Hearings. 

(a)(1) Except as may be ordered oth-
erwise by the administrative law judge, 
the Department of Labor shall proceed 
first at the hearing. 

(2) The Department of Labor shall 
have the burden of proof to sustain the 
contentions alleged in the notice of 
proposed withdrawal, published under 
§ 1955.10(b)(1) but the proponent of any 
factual proposition shall be required to 
sustain the burden of proof with re-
spect thereto. 

(b)(1) A party shall be entitled to 
present his case or defense by oral or 
documentary evidence, to submit re-
buttal evidence, and to conduct such 
cross-examination as may be required 
for a full and true disclosure of the 
facts. Any oral or documentary evi-
dence may be received, but the admin-
istrative law judge shall exclude evi-
dence which is irrelevant, immaterial, 
or unduly repetitious. 

(2) The testimony of a witness shall 
be upon oath or affirmation adminis-
tered by the administrative law judge. 

(3) If a party objects to the admission 
or rejection of any evidence, or to the 
limitation of the scope of any examina-
tion or cross-examination, or to the 
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failure to limit such scope, he shall 
state briefly the grounds for such ob-
jection. Rulings on all objections shall 
appear in the record. Only objections 
made before the administrative law 
judge may be relied upon subsequently 
in the proceeding. 

(4) Formal exception to an adverse 
ruling is not required. 

(c) Official notice may be taken of 
any material fact not appearing in evi-
dence in the record, which is among 
the traditional matters of judicial no-
tice, or concerning which the Depart-
ment of Labor by reason of its func-
tions is presumed to be expert: Pro-
vided, that the parties shall be given 
adequate notice, at the hearing or by 
reference in the administrative law 
judge’s and the Secretary’s decision of 
the matters so noticed and shall be 
given adequate opportunity to show 
the contrary. 

(d) When an objection to a question 
propounded to a witness is sustained, 
the examining party may make a spe-
cific offer of proof of what the party ex-
pects to prove by the answer of the wit-
ness orally or in writing. Written offers 
of proof, adequately marked for identi-
fication, shall be retained in the record 
so as to be available for consideration 
by any reviewing authority. 

(e) Hearings shall be stenographi-
cally reported. Copies of the transcript 
may be obtained by the parties and the 
public upon payment of the actual cost 
of duplication to the Department of 
Labor in accordance with 29 CFR 
70.62(c). 

(f) Corrections of the official tran-
script may be made only when they in-
volve errors affecting substance and 
then only in the manner herein pro-
vided. Corrections may be ordered by 
the administrative law judge or agreed 
to in a written stipulation by all par-
ties or their representatives. Where the 
parties are in disagreement, the admin-
istrative law judge shall determine the 
corrections to be made and so order. 
Corrections may be interlineated in the 
official transcript so as not to oblit-
erate the original text. 

§ 1955.41 Decision of the administra-
tive law judge. 

(a) Within 30 days after receipt of no-
tice that the transcript of the testi-

mony has been filed with the adminis-
trative law judge, or such additional 
time as the administrative law judge 
may allow, each party may file with 
the administrative law judge proposed 
findings of fact, conclusions of law, and 
rules or orders, together with a sup-
porting brief expressing the reasons for 
such proposals. Such proposals and 
brief shall be served on all other par-
ties and shall refer to all portions of 
the record and to all authorities relied 
upon in support of each proposal. 

(b)(1) Within a reasonable time after 
the time allowed for the filing of pro-
posed findings of fact, conclusions of 
law, and rules or orders, the adminis-
trative law judge shall make and serve 
upon each party his initial decision 
which shall become final upon the 30th 
day after service thereof unless excep-
tions are filed thereto. 

(2) The decision of the administrative 
law judge shall be based solely upon 
substantial evidence on the record as a 
whole and shall state all facts offi-
cially noticed and relied upon. The de-
cision of the administrative law judge 
shall include: 

(i) A statement of the findings of fact 
and conclusions of law, with reasons 
and bases therefor upon each material 
issue of fact, law, or discretion pre-
sented on the record; 

(ii) Reference to any material fact 
based on official notice; and 

(iii) The appropriate rule, order, re-
lief, or denial thereof. 

§ 1955.42 Exceptions. 
(a) Within 30 days after service of the 

decision of the administrative law 
judge, any party may file with the Sec-
retary written exceptions thereto with 
supporting reasons. Such exceptions 
shall refer to the specific findings of 
fact, conclusions of law, or terms of the 
rule or order excepted to; and shall 
suggest corrected findings of fact, con-
clusions of law, or terms of the rule or 
order referencing the specific pages of 
the transcript relevant to the sugges-
tions. Requests for extension of time to 
file exceptions may be granted if the 
requests are received by the Secretary 
no later than 25 days after service of 
the decision. 

(b) If any timely exceptions are filed, 
the Secretary may set a time for filing 
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any response to the exceptions with 
supporting reasons. All exceptions and 
responses thereto shall be served on all 
the parties. 

§ 1955.43 Transmission of the record. 
If exceptions are filed, the Secretary 

shall request the administrative law 
judge to transmit the record of the pro-
ceeding to the Secretary for review. 
The record shall include the State 
plan; a copy of the Assistant Sec-
retary’s notice of proposed withdrawal; 
the State’s statement of items in con-
tention; the notice of the hearing if 
any; any motions and requests filed in 
written form and rulings thereon; the 
transcript of the testimony taken at 
the hearing, together with any docu-
ments or papers filed in connection 
with the preliminary conference and 
the hearing itself; such proposed find-
ings of fact, conclusions of law, rules or 
orders, and supporting reasons as may 
have been filed; the administrative law 
judge’s decision; and such exceptions, 
responses, and briefs in support thereof 
as may have been filed in the pro-
ceedings. 

§ 1955.44 Final decision. 
(a) After review of any exceptions, 

together with the record references and 
authorities cited in support thereof, 
the Secretary shall issue a final deci-
sion ruling upon each exception and ob-
jection filed. The final decision may af-
firm, modify, or set aside in whole or in 
part the findings, conclusions, and the 
rule or order contained in the decision 
of the administrative law judge. The 
final decision shall also include ref-
erence to any material fact based on 
official notice. 

(b) The Secretary’s final decision 
shall be served upon all the parties and 
shall become final upon the 30th day 
after service thereof unless the Sec-
retary grants a stay pending judicial 
review. 

§ 1955.45 Effect of appeal of adminis-
trative law judge’s decision. 

An administrative law judge’s deci-
sion shall be stayed pending a decision 
on appeal to the Secretary. If there are 
no exceptions filed to the decisions of 
the administrative law judge, the ad-
ministrative law judge’s decision shall 

be published in the FEDERAL REGISTER 
as a final decision and served upon the 
parties. 

§ 1955.46 Finality for purposes of judi-
cial review. 

Only a final decision by the Sec-
retary under § 1955.44 shall be deemed 
final agency action for purposes of ju-
dicial review. A decision of an adminis-
trative law judge which becomes final 
for lack of appeal is not deemed final 
agency action for purposes of 5 U.S.C. 
704. 

§ 1955.47 Judicial review. 
The State may obtain judicial review 

of a decision by the Secretary in ac-
cordance with section 18(g) of the Act. 

PART 1956—STATE PLANS FOR THE 
DEVELOPMENT AND ENFORCE-
MENT OF STATE STANDARDS AP-
PLICABLE TO STATE AND LOCAL 
GOVERNMENT EMPLOYEES IN 
STATES WITHOUT APPROVED PRI-
VATE EMPLOYEE PLANS 

Subpart A—General 

Sec. 
1956.1 Purpose and scope. 
1956.2 General policies. 

Subpart B—Criteria 

1956.10 Specific criteria. 
1956.11 Indices of effectiveness. 

Subpart C—Approval, Change, Evaluation 
and Withdrawal of Approval Procedures 

1956.20 Procedures for submission, approval 
and rejection. 

1956.21 Procedures for submitting changes. 
1956.22 Procedures for evaluation and moni-

toring. 
1956.23 Procedures for certification of com-

pletion of development and determina-
tion on application of criteria. 

1956.24 Procedures for withdrawal of ap-
proval. 

Subpart D—General Provisions and 
Conditions [Reserved] 

AUTHORITY: Section 18 (29 U.S.C. 667), 29 
CFR parts 1902 and 1955, and Secretary of La-
bor’s Order No. 1–2012 (77 FR 3912, Jan. 25, 
2012). 

SOURCE: 41 FR 12429, Mar. 4, 1977, unless 
otherwise noted. 
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Subpart A—General 
§ 1956.1 Purpose and scope. 

(a) This part sets forth procedures 
and requirements for approval, contin-
ued evaluation, and operation of State 
plans submitted under section 18 of the 
Occupational Safety and Health Act of 
1970 (29 U.S.C. 667) (hereinafter called 
the Act) for the development and en-
forcement of State standards applica-
ble to State and local government em-
ployees in States without approved pri-
vate employee plans. Although section 
2(b) of the Act sets forth the policy of 
assuring every working man and 
woman safe and healthful working con-
ditions, State and local government 
agencies are excluded from the defini-
tion of ‘‘employer’’ in section 3(5). Only 
under section 18 of the Act are such 
public employees ensured protection 
under the provisions of an approved 
State plan. Where no such plan is in ef-
fect with regard to private employees, 
State and local government employees 
have not heretofore been assured any 
protections under the Act. Section 
18(b), however, permits States to sub-
mit plans with respect to any occupa-
tional safety and health issue with re-
spect to which a Federal standard has 
been promulgated under section 6 of 
the Act. Under § 1902.2(c) of this chap-
ter, an issue is defined as ‘‘any * * * in-
dustrial, occupational, or hazard 
grouping that is found to be adminis-
tratively practicable and * * * not in 
conflict with the purposes of the Act.’’ 
Since Federal standards are in effect 
with regard to hazards found in public 
employment, a State plan covering this 
occupational category meets the defi-
nition of section 18 and the regula-
tions. It is the purpose of this part to 
assure the availability of the protec-
tions of the Act to public employees, 
where no State plan covering private 
employees is in effect, by adapting the 
requirements and procedures applica-
ble to State plans covering private em-
ployees to the situation where State 
coverage under section 18(b) is pro-
posed for public employees only. 

(b) In adopting these requirements 
and procedures, consideration should 
be given to differences between public 
and private employment. For instance, 
a system of monetary penalties appli-

cable to violations of public employers 
may not in all cases be necessarily the 
most appropriate method of achieving 
compliance. Further, the impact of the 
lack of Federal enforcement authority 
application to public employers re-
quires certain adjustments of private 
employer plan procedures in adapting 
them to plans covering only public em-
ployees in a State. 

§ 1956.2 General policies. 

(a) Policy. The Assistant Secretary of 
Labor for Occupational Safety and 
Health (hereinafter referred to as the 
Assistant Secretary) will approve a 
State plan which provides an occupa-
tional safety and health program for 
the protection of State and local gov-
ernment employees (hereinafter State 
and local government employees are 
referred to as public employees) that in 
his judgment meets or will meet the 
criteria set forth in § 1956.10. Included 
among these criteria is the require-
ment that the State plan for public em-
ployees (hereinafter such a plan will be 
referred to as the plan) provides for the 
development and enforcement of stand-
ards relating to hazards in employment 
covered by the plan which are or will 
be at least as effective in providing 
safe and healthful employment and 
places of employment for public em-
ployees as standards promulgated and 
enforced under section 6 of the Act. In 
determining whether a plan satisfies 
the requirement of effectiveness, the 
Assistant Secretary will measure the 
plan against the indices of effective-
ness, set forth in § 1956.11. 

(b) Developmental plan. (1) A State 
plan for an occupational safety and 
health program for public employees 
may be approved although, upon sub-
mission, it does ot fully meet the cri-
teria set forth in § 1956.10, if it includes 
satisfactory assurances by the State 
that it will take the necessary steps to 
bring the program into conformity 
with these criteria within the 3-year 
period immediately following the com-
mencement of the plan’s operation. In 
such a case, the plan shall include the 
specific actions the State proposes to 
take, and a time schedule for their ac-
complishment which is not to exceed 3 
years, at the end of which the plan will 
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meet the criteria in § 1956.10. A develop-
mental plan shall include the dates 
within which intermediate and final 
action will be accomplished. Although 
administrative actions, such as stages 
for application of standards and en-
forcement, related staffing, develop-
ment of regulations may be develop-
mental, to be considered for approval, a 
State plan for public employees must 
contain at time of plan approval basic 
State legislative and/or executive au-
thority under which these actions will 
be taken. If necessary program changes 
require further implementing execu-
tive action by the Governor or supple-
mentary legislative action by the 
State, a copy of the appropriate order, 
or the bill or a draft of legislation that 
will be or has been proposed for enact-
ment shall be submitted, accompanied 
by: 

(i) A statement of the Governor’s 
support of the legislation or order and 

(ii) A statement of legal opinion that 
the proposed legislation or executive 
action will meet the requirements of 
the Act and this part in a manner con-
sistent with the State’s constitution 
and laws. 

(2) On the basis of the State’s submis-
sion, the Assistant Secretary will ap-
prove the plan if he finds that there is 
a reasonable expectation that the plan 
for public employees will meet the cri-
teria in § 1956.10 within the indicated 3 
year period. In such a case, the Assist-
ant Secretary shall not make a deter-
mination that a State is fully applying 
the criteria in § 1956.10 until the State 
has completed all the developmental 
steps specified in the plan which are 
designed to make it at least as effec-
tive as the Federal program for the pri-
vate sector, and the Assistant Sec-
retary has had at least 1 year to evalu-
ate the plan on the basis of actual op-
erations following the completion of 
all developmental steps. If at the end of 
3 years from the date of commence-
ment of the plan’s operation, the State 
is found by the Assistant Secretary, 
after affording the State notice and an 
opportunity for a hearing, not to have 
substantially completed the develop-
mental steps of the plan, he shall with-
draw the approval of the plan. 

(3) Where a State plan approved 
under part 1902 of this chapter is dis-

continued, except for its public em-
ployee component, or becomes ap-
proved after approval of a plan under 
this part, the developmental period ap-
plicable to the public employee compo-
nent of the earlier plan will be control-
ling with regard to any such public em-
ployee coverage. For good cause, a 
State may demonstrate that an addi-
tional period of time is required to 
make adjustments on account of the 
transfer from one type of plan to an-
other. 

(c) Scope of a State plan for public em-
ployees. (1) A State plan for public em-
ployees must provide for the coverage 
of both State and local government 
employees to the full extent permitted 
by the State laws and constitution. 
The qualification ‘‘to the extent per-
mitted by its law’’ means only that 
where a State may not constitu-
tionally regulate occupational safety 
and health conditions in certain polit-
ical subdivisions, the plan may exclude 
such political subdivision employees 
from coverage. 

(2) The State shall not exclude any 
occupational, industrial, or hazard 
grouping from coverage under its plan 
unless the Assistant Secretary finds 
that the State has shown there is no 
necessity for such coverage. 

Subpart B—Criteria 

§ 1956.10 Specific criteria. 

(a) General. A State plan for public 
employees must meet the specific cri-
teria set forth in this section. 

(b) Designation of State agency. (1) The 
plan shall designate a State agency or 
agencies which will be responsible for 
administering the plan throughout the 
State. 

(2) The plan shall also describe the 
authority and responsibilities vested in 
such agency or agencies. The plan shall 
contain assurances that any other re-
sponsibilities of the designated agency 
shall not detract significantly from the 
resources and priorities assigned to the 
administration of the plan. 

(3) A State agency or agencies must 
be designated with overall responsi-
bility for administering the plan 
throughout the State. Subject to this 
overall responsibility, enforcement of 
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standards may be delegated to an ap-
propriate agency having occupational 
safety and health responsibilities or ex-
pertise throughout the State. Included 
in this overall responsibility are the re-
quirements that the designated agency 
have, or assure the provision of nec-
essary qualified personnel, legal au-
thority necessary for the enforcement 
of the standards and make reports as 
required by the Assistant Secretary. 

(c) Standards. The State plan for pub-
lic employees shall include, or provide 
for the development or adoption of, 
standards which are or will be at least 
as effective as those promulgated under 
section 6 of the Act. The plan shall also 
contain assurances that the State will 
continue to develop or adopt such 
standards. Indices of the effectiveness 
of standards and procedures for the de-
velopment or adoption of standards 
against which the Assistant Secretary 
will measure the plan in determining 
whether it is approvable are set forth 
in § 1956.11(b). 

(d) Enforcement. (1) The State plan for 
public employees shall provide a pro-
gram for the enforcement of the State 
standards which is, or will be, at least 
as effective in assuring safe and health-
ful employment and places of employ-
ment as the standards promulgated by 
section 6 of the Act; and provide assur-
ances that the State’s enforcement 
program for public employees will con-
tinue to be at least as effective in this 
regard as the Federal program in the 
private sector. Indices of the effective-
ness of a State’s enforcement plan 
against which the Assistant Secretary 
will measure the plan in determining 
whether it is approvable are set forth 
in § 1956.11(c). 

(2) The plan shall require State and 
local government agencies to comply 
with all applicable State occupational 
safety and health standards included in 
the plan and all applicable rules issued 
thereunder, and employees to comply 
with all standards, rules, and orders 
applicable to their conduct. 

(e) Right of entry and inspection. The 
plan shall contain adequate assurances 
that inspectors will have a right to 
enter covered workplaces which is at 
least as effective as that provided in 
section 8 of the Act for the purpose of 
inspection or monitoring. Where such 

entry is refused, the State agency or 
agencies shall have the authority 
through appropriate legal process to 
compel such entry. 

(f) Prohibition against advance notice. 
The State plan shall contain a prohibi-
tion against advance notice of inspec-
tions. Any exceptions must be ex-
pressly authorized by the head of the 
designated agency or agencies or his 
representative and such exceptions 
may be no broader than those author-
ized under the Act and the rules pub-
lished in part 1903 of this chapter relat-
ing to advance notice. 

(g) Personnel. The plan shall provide 
assurances that the designated agency 
or agencies and all government agen-
cies to which authority has been dele-
gated, have, or will have, a sufficient 
number of adequately trained and 
qualified personnel necessary for the 
enforcement of standards. For this pur-
pose, qualified personnel means per-
sons employed on a merit basis, includ-
ing all persons engaged in the develop-
ment of standards and the administra-
tion of the plan. Subject to the results 
of evaluations, conformity with the 
Standards for a Merit System of Per-
sonnel Administration, 45 CFR part 70, 
issued by the Secretary of Labor, in-
cluding any amendments thereto, and 
any standards prescribed by the U.S. 
Civil Service Commission, pursuant to 
section 208 of the Intergovernmental 
Personnel Act of 1970, modifying or su-
perseding such standards, and guide-
lines on ‘‘at least as effective as’’ staff-
ing derived from the Federal private 
employee program will be deemed to 
meet this requirement. 

(h) Resources. The plan shall contain 
satisfactory assurances through the 
use of budget, organizational descrip-
tion, and any other appropriate means, 
that the State will devote adequate 
funds to the administration and en-
forcement of the public employee pro-
gram. The Assistant Secretary will 
make the periodic evaluations of the 
adequacy of the resources the State 
has devoted to the plan. 

(i) Employer records and reports. The 
plan shall provide assurances that pub-
lic employers covered by the plan will 
maintain records and make reports on 
occupational injuries and illnesses in a 
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manner similar to that required of pri-
vate employers under the Act. 

(j) State agency reports to the Assistant 
Secretary. The plan shall provide assur-
ances that the designated agency or 
agencies shall make such reasonable 
reports to the Assistant Secretary in 
such form and containing such infor-
mation as he may from time to time 
require. The agency or agencies shall 
establish specific goals consistent with 
the goals of the Act, including meas-
ures of performance, output, and re-
sults which will determine the effi-
ciency and effectiveness of the State 
program for public employees, and 
shall make periodic reports to the As-
sistant Secretary on the extent to 
which the State, in implementation of 
its plan, has attained these goals. Re-
ports will also include data and infor-
mation on the implementation of the 
specific inspection and voluntary com-
pliance activities included within the 
plan. Further, these reports shall con-
tain such statistical information per-
taining to work-related deaths, injuries 
and illnesses in employments and 
places of employment covered by the 
plan as the Assistant Secretary may 
from time to time require. 

§ 1956.11 Indices of effectiveness. 
(a) General. In order to satisfy the re-

quirements of effectiveness under 
§ 1956.10 (c)(1) and (d)(1), the State plan 
for public employees shall: 

(1) Establish the same standards, pro-
cedures, criteria, and rules as have 
been established by the Assistant Sec-
retary under the act; or 

(2) Establish alternative standards, 
procedures, criteria, and rules which 
will be measured against each of the 
indices of effectiveness in paragraphs 
(b) and (c) of this section to determine 
whether the alternatives are at least as 
effective as the Federal program for 
private employees, where applicable, 
with respect to the subject of each 
index. For each index the State must 
demonstrate by the presentation of fac-
tual or other appropriate information 
that its plan for public employees will, 
to the extent practicable, be at least as 
effective as the Federal program for 
private employees. 

(b) Standards. (1) The indices for 
measurement of a State plan for public 

employees with regard to standards fol-
low in paragraph (b)(2) of this section. 
The Assistant Secretary will determine 
whether the State plan for public em-
ployees satisfies the requirements of 
effectiveness with regard to each index 
as provided in paragraph (a) of this sec-
tion. 

(2) The Assistant Secretary will de-
termine whether the State plan for 
public employees: 

(i) Provides for State standards 
which are or will be at least as effec-
tive as the standards promulgated 
under section 6 of the Act. In the case 
of any State standards dealing with 
toxic materials or harmful physical 
agents, they should adequately assure, 
to the extent feasible, that no em-
ployee will suffer material impairment 
of health or functional capacity, even 
if such employee has regular exposure 
to the hazard dealt with by such stand-
ard for the period of his working life, 
by such means as, in the development 
and promulgation of standards, obtain-
ing the best available evidence through 
research, demonstration, experiments, 
and experience under this and any 
other safety and health laws. 

(ii) Provides an adequate method to 
assure that its standards will continue 
to be at least as effective as Federal 
standards, including Federal standards 
which become effective subsequent to 
any approval of the plan. 

(iii) Provides a procedure for the de-
velopment and promulgation of stand-
ards which allows for the consideration 
of pertinent factual information and 
affords interested persons, including 
employees, employers and the public, 
an opportunity to participate in such 
processes, by such means as estab-
lishing procedures for consideration of 
expert technical knowledge, and pro-
viding interested persons, including 
employers, employees, recognized 
standards-producing organizations, and 
the public, an opportunity to submit 
information requesting the develop-
ment or promulgation of new standards 
or the modification or revocation of ex-
isting standards and to participate in 
any hearings. This index may also be 
satisfied by such means as the adoption 
of Federal standards, in which case the 
procedures at the Federal level before 
adoption of a standard under section 6 
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may be considered to meet the condi-
tions of this index. 

(iv) Provides authority for the grant-
ing of variances from State standards 
upon application of a public employer 
or employers which correspond to 
variances authorized under the Act, 
and for consideration of the views of 
interested parties, by such means as 
giving affected employees notice of 
each application and an opportunity to 
request and participate in hearings or 
other appropriate proceedings relating 
to applications for variances. 

(v) Provides for prompt and effective 
standards setting actions for the pro-
tection of employees against new and 
unforeseen hazards, by such means as 
the authority to promulgate emer-
gency temporary standards. Such au-
thority is particularly appropriate for 
those situations where public employ-
ees are exposed to unique hazards for 
which existing standards do not pro-
vide adequate protection. 

(vi) Provides that State standards 
contain appropriate provision for the 
furnishing to employees of information 
regarding hazards in the workplace, in-
cluding information about suitable pre-
cautions, relevant symptoms, and 
emergency treatment in case of expo-
sure; by such means as labelling, post-
ing, and, where appropriate, results of 
medical examinations, being furnished 
only to appropriate State officials and, 
if the employee so requests, to his phy-
sician. 

(vii) Provides that State standards 
where appropriate, contain specific 
provision for the protection of employ-
ees from exposure to hazards, by such 
means as containing appropriate provi-
sion for the use of suitable protective 
equipment and for control or techno-
logical procedures with respect to such 
hazards, including monitoring or meas-
uring such exposure. 

(c) Enforcement. (1) The indices for 
measurement of a State plan for public 
employees with regard to enforcement 
follow in paragraph (c)(2) of this sec-
tion. The Assistant Secretary will de-
termine whether the plan satisfies the 
requirements of effectiveness with re-
gard to each index as provided in para-
graph (a) of this section. 

(2) The Assistant Secretary will de-
termine whether the State plan for 
public employees: 

(i) Provides for inspection of covered 
workplaces in the State by the des-
ignated agency or agencies or any 
other agency which is duly delegated 
authority, including inspections in re-
sponse to complaints where there are 
reasonable grounds to believe a hazard 
exists, in order to assure, so far as pos-
sible, safe and healthful working condi-
tions for covered employees by such 
means as providing for inspections 
under conditions such as those pro-
vided in section 8 of the Act. 

(ii) Provides an opportunity for em-
ployees and their representative, be-
fore, during, and after inspections, to 
bring possible violations to the atten-
tion of the State or local agency with 
enforcement responsibility in order to 
aid inspections, by such means as af-
fording a representative of the em-
ployer, and a representative authorized 
by employees, an opportunity to ac-
company the inspector during the 
physical inspection of the workplace, 
or where there is no authorized rep-
resentative, provide for consultation 
by the inspector with a reasonable 
number of employees. 

(iii) Provides for notification of em-
ployees, or their representatives, when 
the State decides not to take compli-
ance action as a result of violations al-
leged by such employees or their rep-
resentative, and further provides for 
informal review of such decisions, by 
such means as written notification of 
decisions not to take compliance ac-
tion and the reasons therefor, and pro-
cedures for informal review of such de-
cisions and written statements of the 
disposition of such review. 

(iv) Provides that public employees 
be informed of their protections and 
obligations under the Act, including 
the provisions of applicable standards, 
by such means as the posting of notices 
or other appropriate sources of infor-
mation. 

(v) Provides necessary and appro-
priate protection to an employee 
against discharge or discrimination in 
terms and conditions of employment 
because he has filed a complaint, testi-
fied, or otherwise acted to exercise 
rights under the State program for 
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public employees for himself or others, 
by such means as providing for appro-
priate sanctions against the State or 
local agency for such actions, and by 
providing for the withholding, upon re-
quest, of the names of complainants 
from the employer. 

(vi) Provides that public employees 
have access to information on their ex-
posure to toxic materials or harmful 
physical agents and receive prompt in-
formation when they have been or are 
being exposed to such materials or 
agents in concentrations or at levels in 
excess of those prescribed by the appli-
cable safety and health standards, by 
such means as the observation by em-
ployees of the monitoring or measuring 
of such materials or agents, employee 
access to the records of such moni-
toring or measuring, prompt notifica-
tion by a public employer to any em-
ployee who has been or is being exposed 
to such agents or materials in excess of 
the applicable standards, and informa-
tion to such employee of corrective ac-
tion being taken. 

(vii) Provides procedures for the 
prompt restraint or elimination of any 
conditions or practices in covered 
places of employment which could rea-
sonably be expected to cause death or 
serious physical harm immediately or 
before the imminence of such danger 
can be eliminated through the enforce-
ment procedures otherwise provided for 
in the plan, by such means as imme-
diately informing employees and em-
ployers of such hazards, taking steps to 
obtain immediate abatement of the 
hazard by the employer, and, where ap-
propriate, authority to initiate nec-
essary legal proceedings to require 
such abatement. 

(viii) Provides that the designated 
agency (or agencies) and any agency to 
which it has duly delegated authority, 
will have the necessary legal authority 
for the enforcement of standards by 
such means as provisions for appro-
priate compulsory process to obtain 
necessary evidence or testimony in 
connection with inspection and en-
forcement proceedings. 

(ix) Provides for prompt notice to 
public employers and employees when 
an alleged violation of standards has 
occurred, including the proposed abate-
ment requirements, by such means as 

the issuance of a written citation to 
the public employer and posting of the 
citation at or near the site of the viola-
tion; further provides for advising the 
public employer of any proposed sanc-
tions, wherever appropriate, by such 
means as a notice to the employer by 
certified mail within a reasonable time 
of any proposed sanctions. 

(x) Provides effective sanctions 
against public employers who violate 
State standards and orders, or applica-
ble public agency standards, such as 
those prescribed in the Act. In lieu of 
monetary penalties a complex of en-
forcement tools and rights, such as 
various forms of equitable remedies 
available to the designee including ad-
ministrative orders; availability of em-
ployee rights such as right to contest 
citations, and provisions for strength-
ened employee participation in en-
forcement may be demonstrated to be 
as effective as monetary penalties in 
achieving complianace in public em-
ployment. In evaluating the effective-
ness of an alternate system for compel-
ling compliance, elements of the en-
forcement educational program such as 
a system of agency self inspection pro-
cedures, and in-house training pro-
grams, and employee complaint proce-
dures may be taken into consideration. 

(xi) Provides for an employer to have 
the right of review of violations alleged 
by the State or any agency to which it 
has duly delegated authority, abate-
ment periods and proposed penalties, 
where appropriate, for employees or 
their representatives to challenge the 
reasonableness of the period of time 
fixed in the citation for the abatement 
of the hazard, and for employees or 
their representatives to have an oppor-
tunity to participate in review, pro-
ceedings, by such means as providing 
for admininistrative review, with an 
opportunity for a full hearing on the 
issues. 

(xii) Provides that the State will un-
dertake programs to encourage vol-
untary compliance by public employers 
and employees by such means as con-
ducting training and consultation with 
such employers and employees, and en-
couraging agency self-inspection pro-
grams. 

(d) Additional indices. Upon his own 
motion, or after consideration of data, 
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views, and arguments received in any 
proceedings held under subpart C of 
this part, the Assistant Secretary may 
prescribe additional indices for any 
State plan for public employees which 
shall be in furtherance of the purpose 
of this section. 

Subpart C—Approval, Change, 
Evaluation and Withdrawal of 
Approval Procedures 

§ 1956.20 Procedures for submission, 
approval and rejection. 

The procedures contained in subpart 
C of part 1902 of this chapter shall be 
applicable to submission, approval, and 
rejection of State plans submitted 
under this part, except that the infor-
mation required in § 1902.20(b)(1)(iii) 
would not be included in decisions of 
approval. 

§ 1956.21 Procedures for submitting 
changes. 

The procedures contained in part 1953 
of this chapter shall be applicable to 
submission and consideration of devel-
opmental, Federal program, evalua-
tion, and State-initiated change sup-
plements to plans approved under this 
part. 

§ 1956.22 Procedures for evaluation 
and monitoring. 

The procedures contained in part 1954 
of this chapter shall be applicable to 
evaluation and monitoring of State 
plans approved under this part, except 
that the decision to relinquish Federal 
enforcement authority under section 
18(e) of the Act is not relevant to Phase 
II and III monitoring under § 1954.2 and 
the guidelines of exercise of Federal 
discretionary enforcement authority 
provided in § 1954.3 are not applicable to 
plans approved under this part. The 
factors listed in § 1902.37(b) of this chap-
ter, except those specified in 
§ 1902.37(b)(11) and (12), which would be 
adapted to the State compliance pro-
gram, provide the basis for monitoring. 

§ 1956.23 Procedures for certification 
of completion of development and 
determination on application of cri-
teria. 

The procedures contained in §§ 1902.33 
and 1902.34 of this chapter shall be ap-
plicable to certification of completion 
of developmental steps under plans ap-
proved in accordance with this part. 
Such certification shall initiate inten-
sive monitoring of actual operations of 
the developed plan, which shall con-
tinue for at least a year after certifi-
cation, at which time a determination 
shall be made under the procedures and 
criteria of §§ 1902.38, 1902.39, 1902.40 and 
1902.41, that on the basis of actual oper-
ations, the criteria set forth in 
§§ 1956.10 and 1956.11 of this part are 
being applied under the plan. The fac-
tors listed in § 1902.37(b) of this chapter, 
except those specified in § 1902.37(b)(11) 
and (12) which would be adapted to the 
State’s compliance program provide 
the basis for making the determination 
of operational effectiveness. 

§ 1956.24 Procedures for withdrawal of 
approval. 

The procedures and standards con-
tained in part 1955 of this chapter shall 
be applicable to the withdrawal of ap-
proval of plans approved under this 
part 1956, except that (because these 
plans, as do public employee programs 
aproved and financed in connection 
with a State plan covering private em-
ployees, must cover all employees of 
State and local agencies in a State 
whenever a State is constitutionally 
able to do so, at least develop-
mentally), no industrial or occupa-
tional issues may be considered a sepa-
rable portion of a plan under 
§ 1955.2(a)(10); and, as Federal standards 
and enforcement do not apply to State 
and local government employers, with-
drawal of approval of a plan approved 
under this part 1956 could not bring 
about application of the provisions of 
the Federal Act to such employers as 
set out in § 1955.4 of this chapter. 

Subpart D—General Provisions 
and Conditions [Reserved] 
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PART 1960—BASIC PROGRAM ELE-
MENTS FOR FEDERAL EMPLOYEE 
OCCUPATIONAL SAFETY AND 
HEALTH PROGRAMS AND RE-
LATED MATTERS 

Subpart A—General 

Sec. 
1960.1 Purpose and scope. 
1960.2 Definitions. 

Subpart B—Administration 

1960.6 Designation of agency safety and 
health officials. 

1960.7 Financial management. 
1960.8 Agency responsibilities. 
1960.9 Supervisory responsibilities. 
1960.10 Employee responsibilities and 

rights. 
1960.11 Evaluation of occupational safety 

and health performance. 
1960.12 Dissemination of occupational safe-

ty and health program information. 

Subpart C—Standards 

1960.16 Compliance with OSHA standards. 
1960.17 Alternate standards. 
1960.18 Supplementary standards. 
1960.19 Other Federal agency standards af-

fecting occupational safety and health. 

Subpart D—Inspection and Abatement 

1960.25 Qualifications of safety and health 
inspectors and agency inspections. 

1960.26 Conduct of inspections. 
1960.27 Representatives of officials in charge 

and representatives of employees. 
1960.28 Employee reports of unsafe or 

unhealthful working conditions. 
1960.29 Accident investigation. 
1960.30 Abatement of unsafe or unhealthful 

working conditions. 
1960.31 Inspections by OSHA. 

Subpart E—General Services Administra-
tion and Other Federal Agencies 

1960.34 General provisions. 
1960.35 National Institute for Occupational 

Safety and Health. 

Subpart F—Occupational Safety and 
Health Committees 

1960.36 General provisions. 
1960.37 Committee organization. 
1960.38 Committee formation. 
1960.39 Agency responsibilities. 
1960.40 Establishment committee duties. 
1960.41 National committee duties. 

Subpart G—Allegations of Reprisal 

1960.46 Agency responsibility. 
1960.47 Results of investigations. 

Subpart H—Training 

1960.54 Training of top management offi-
cials. 

1960.55 Training of supervisors. 
1960.56 Training of safety and health spe-

cialists. 
1960.57 Training of safety and health inspec-

tors. 
1960.58 Training of collateral duty safety 

and health personnel and committee 
members. 

1960.59 Training of employees and employee 
representatives. 

1960.60 Training assistance. 

Subpart I—Recordkeeping and Reporting 
Requirements 

1960.66 Purpose, scope, and general provi-
sions. 

1960.67 Federal agency certification of the 
injury and illness annual summary 
(OSHA 300–A or equivalent). 

1960.68 Prohibition against discrimination. 
1960.69 Retention and updating of old forms. 
1960.70 Reporting of serious accidents. 
1960.71 Agency annual reports. 
1960.72 Reporting Federal Agency Injury 

and Illness Information. 
1960.73 Federal agency injury and illness 

recordkeeping forms. 
1960.74 [Reserved] 

Subpart J—Evaluation of Federal 
Occupational Safety and Health Programs 

1960.78 Purpose and scope. 
1960.79 Self-evaluations of occupational 

safety and health programs. 
1960.80 Secretary’s evaluations of agency 

occupational safety and health programs. 

Subpart K—Field Federal Safety and Health 
Councils 

1960.84 Purpose. 
1960.85 Role of the Secretary. 
1960.86 Establishing councils. 
1960.87 Objectives. 
1960.88 Membership and participation. 
1960.89 Organization. 
1960.90 Operating procedures. 

AUTHORITY: Sections 19 and 24 of the Occu-
pational Safety and Health Act of 1970 (84 
Stat. 1609, 1614; 29 U.S.C. 668, 673), 5 U.S.C. 
553, Secretary of Labor’s Order No. 1–90 (55 
FR 9033), and Executive Order 12196. 

SOURCE: 45 FR 69798, Oct. 21, 1980, unless 
otherwise noted. 
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Subpart A—General 
§ 1960.1 Purpose and scope. 

(a) Section 19 of the Occupational 
Safety and Health Act (the Act) con-
tains special provisions to assure safe 
and healthful working conditions for 
Federal employees. Under that section, 
it is the responsibility of the head of 
each Federal agency to establish and 
maintain an effective and comprehen-
sive occupational safety and health 
program which is consistent with the 
standards promulgated under section 6 
of the Act. The Secretary of Labor (the 
Secretary), under section 19, is to re-
port to the President certain evalua-
tions and recommendations with re-
spect to the programs of the various 
agencies, and the duties which section 
24 of the Act imposes on the Secretary 
of Labor necessarily extend to the col-
lection, compilation and analysis of oc-
cupational safety and health statistics 
from the Federal Government. The role 
of the General Services Administration 
in this area stems from its duties as 
the Government’s principal landlord 
and from its specific safety and health 
responsibilities under 41 CFR part 101, 
subchapter D, Federal Property Man-
agement Regulations. 

(b) Executive Order 12196, Occupa-
tional Safety and Health Programs for 
Federal Employees, issued February 26, 
1980, prescribes additional responsibil-
ities for the heads of agencies, the Sec-
retary, and the General Services Ad-
ministrator. Among other duties, the 
Secretary is required to issue basic 
program elements in accordance with 
which the heads of agencies shall oper-
ate their safety and health programs. 
The purpose of this part is to issue 
these basic program elements. Al-
though agency heads are required to 
operate a program in accordance with 
the basic program elements, those ele-
ments contain numerous provisions 
which, by their terms, permit agency 
heads the flexibility necessary to im-
plement their programs in a manner 
consistent with their respective mis-
sions, sizes, and organizations. More-
over, an agency head, after consulta-
tion with agency employees or their 
representatives and with appropriate 
safety and health committees may re-
quest the Secretary to consider ap-

proval of alternate program elements; 
the Secretary, after consultation with 
the Federal Advisory Council on Occu-
pational Safety and Health, may ap-
prove such alternate program ele-
ments. 

(c) Under Executive Order 12196, the 
Secretary is required to perform var-
ious services for the agencies, includ-
ing consultation, training, record-
keeping, inspections, and evaluations. 
Agencies are encouraged to seek such 
assistance from the Secretary as well 
as advice on how to comply with the 
basic program elements and operate ef-
fective occupational safety and health 
programs. Upon the request of an 
Agency, the Office of Federal Agency 
Safety and Health Programs will re-
view proposed agency plans for the im-
plementation of program elements. 

(d) Section 19 of the Act and the Ex-
ecutive Order require specific opportu-
nities for employee participation in the 
operation of agency safety and health 
programs. The manner of fulfilling 
these requirements is set forth in part 
in these program elements. These re-
quirements are separate from but con-
sistent with the Federal Service Labor 
Management Relations Statute (5 
U.S.C. 71) and regulations dealing with 
labor-management relations within the 
Federal Government. 

(e) Executive Order 12196 and these 
basic program elements apply to all 
agencies of the Executive Branch. They 
apply to all Federal employees. They 
apply to all working conditions of Fed-
eral employees except those involving 
uniquely military equipment, systems, 
and operations. 

(f) No provision of the Executive 
Order or this part shall be construed in 
any manner to relieve any private em-
ployer, including Federal contractors, 
or their employees of any rights or re-
sponsibilities under the provisions of 
the Act, including compliance activi-
ties conducted by the Department of 
Labor or other appropriate authority. 

(g) Federal employees who work in 
establishments of private employers 
are covered by their agencies’ occupa-
tional safety and health programs. Al-
though an agency may not have the au-
thority to require abatement of haz-
ardous conditions in a private sector 
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workplace, the agency head must as-
sure safe and healthful working condi-
tions for his/her employees. This shall 
be accomplished by administrative 
controls, personal protective equip-
ment, or withdrawal of Federal em-
ployees from the private sector facility 
to the extent necessary to assure that 
the employees are protected. 

[45 FR 69798, Oct. 21, 1980, as amended at 60 
FR 34852, July 5, 1995] 

§ 1960.2 Definitions. 
(a) The term Act means the Occupa-

tional Safety and Health Act of 1970 (84 
Stat. 1590 et seq., 29 U.S.C. 651 et seq.). 

(b) The term agency for the purposes 
of this part means an Executive De-
partment, as defined in 5 U.S.C. 101, or 
any employing unit of authority of the 
Executive Branch of the Government. 
For the purposes of this part to the ex-
tent it implements section 19 of the 
Act, the term agency does not include 
the United States Postal Service. By 
agreement between the Secretary of 
Labor and the head of an agency of the 
Legislative or Judicial Branches of the 
Government, these regulations may be 
applicable to such agencies. 

(c) The term agency liaison means an 
agency person appointed with full au-
thority and reponsibility to represent 
the occupant agency management with 
the official in charge of a facility or in-
stallation such as a GSA Building Man-
ager. 

(d) The term building manager means 
the person who manages one or several 
buildings under the authority of a Fed-
eral agency. For example, a building 
manager may be the GSA person who 
manages building(s) for GSA. 

(e) As used in Executive Order 12196, 
the term consultation with representa-
tives of the employees thereof shall in-
clude such consultation, conference, or 
negotiation with representatives of 
agency employees as is consistent with 
the Federal Service Labor Management 
Relations Statute (5 U.S.C. 71), or col-
lective bargaining or other labor-man-
agement arrangements. As used in this 
part, the term representative of employ-
ees shall be interpreted with due regard 
for any obligation imposed by the 
aforementioned statute and any other 
labor-management arrangement that 
may cover the employees involved. 

(f) The term Designated Agency Safety 
and Health Official means the indi-
vidual who is responsible for the man-
agement of the safety and health pro-
gram within an agency, and is so des-
ignated or appointed by the head of the 
agency pursuant to § 1960.6 and the pro-
visions of Executive Order 12196. 

(g) The term employee as used in this 
part means any person, other than 
members of the Armed Forces, em-
ployed or otherwise suffered, per-
mitted, or required to work by an agen-
cy as the latter term is defined in para-
graph (b) of this section. 

(h) The term establishment means a 
single physical location where business 
is conducted or where services or oper-
ations are performed. Where distinctly 
separate activities are performed at a 
single physical location, each activity 
shall be treated as a separate establish-
ment. Typically, an establishment as 
used in this part refers to a field activ-
ity, regional office, area office, instal-
lation, or facility. 

(i) The term uniquely military equip-
ment, systems, and operations excludes 
from the scope of the order the design 
of Department of Defense equipment 
and systems that are unique to the na-
tional defense mission, such as mili-
tary aircraft, ships, submarines, mis-
siles, and missile sites, early warning 
systems, military space systems, artil-
lery, tanks, and tactical vehicles; and 
excludes operations that are uniquely 
military such as field maneuvers, naval 
operations, military flight operations, 
associated research test and develop-
ment activities, and actions required 
under emergency conditions. The term 
includes within the scope of the Order 
Department of Defense workplaces and 
operations comparable to those of in-
dustry in the private sector such as: 
Vessel, aircraft, and vehicle repair, 
overhaul, and modification (except for 
equipment trials); construction; supply 
services; civil engineering or public 
works; medical services; and office 
work. 

(j) The term incidence rates means the 
number of injuries and illnesses, or lost 
workdays, per 100 full-time workers. 
Rates are calculated as 

N × 200,000 ÷ EH 
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N = number of injuries and illnesses, or num-
ber of lost workdays. 

EH = total hours worked by all employees 
during a month, a quarter, or fiscal year. 

200,000 = base for 100 full-time equivalent 
workers (working 40 hours per week, 50 
weeks per year). 

(k) The term inspection means a com-
prehensive survey of all or part of a 
workplace in order to detect safety and 
health hazards. Inspections are nor-
mally performed during the regular 
work hours of the agency, except as 
special circumstances may require. In-
spections do not include routine, day- 
to-day visits by agency occupational 
safety and health personnel, or routine 
workplace surveillance of occupational 
health conditions. 

(l) Injury or illness. An injury or ill-
ness is an abnormal condition or dis-
order. Injuries include cases such as, 
but not limited to, a cut, fracture, 
sprain, or amputation. Illness includes 
both acute and chronic illnesses, such 
as, but not limited to, a skin disease, 
respiratory disorder, or poisoning. 

(m) The term representative of man-
agement means a supervisor or manage-
ment official as defined in the applica-
ble labor-management relations pro-
gram covering the affected employees. 

(n)–(p) [Reserved] 
(q) The term Safety and Health Inspec-

tor means a safety and/or occupational 
health specialist or other person au-
thorized pursuant to Executive Order 
12196, section 1–201(g), to carry out in-
spections for the purpose of subpart D 
of this part, a person having equipment 
and competence to recognize safety 
and/or health hazards in the workplace. 

(r) The term Safety and Health Official 
means an individual who manages the 
occupational safety and/or occupa-
tional health program at organiza-
tional levels below the Designated 
Agency Safety and Health Official. 

(s) The term Safety and Health Spe-
cialist means a person or persons meet-
ing the Office of Personnel Manage-
ment standards for such occupations, 
which include but are not limited to: 

Safety and Occupational Health Manager/ 
Specialist GS–018 

Safety Engineer GS–803 
Fire Prevention Engineer GS–804 
Industrial Hygienist GS–690 
Fire Protection and Prevention Specialist/ 

Marshal GS–081 

Health Physicist GS–1306 
Occupational Medicine Physician GS–602 
Occupational Health Nurse GS–610 
Safety Technician GS–019 
Physical Science Technician GS–1311 
Environmental Health Technician GS–699 
Air Safety Investigation Officer GS–1815 
Aviation Safety Specialist GS–1825 
Chemist GS–1320 
Health Technician GS–645 
Highway Safety Manager GS–2125 

or equally qualified military, agency, 
or nongovernment personnel. The agen-
cy head shall be responsible for deter-
mination and certification of equally 
qualified personnel. 

(t) The term workplace means a phys-
ical location where the agency’s work 
or operations are performed. 

(u) The term imminent danger means 
any conditions or practices in any 
workplace which are such that a dan-
ger exists which could reasonably be 
expected to cause death or serious 
physical harm immediately or before 
the imminence of such danger can be 
eliminated through normal procedures. 

(v) The word serious as used in serious 
hazard, serious violation or serious condi-
tion means a hazard, violation or condi-
tion such that there is a substantial 
probability that death or serious phys-
ical harm could result. 

(w) The term certified safety and 
health committee means an agency safe-
ty and health committee that meets 
the provisions of section 1–3 of Execu-
tive Order 12196 and of this part, as list-
ed and attested to by the head of each 
agency in writing to the Secretary. 

(x) The term reprisal as used in this 
part means any act of restraint, inter-
ference, coercion or discrimination 
against an employee for exercising his 
or her rights under Executive Order 
12196 and this part, or for participating 
in the agency’s safety and health pro-
gram. 

[45 FR 69798, Oct. 21, 1980, as amended at 49 
FR 3078, Jan. 25, 1984; 50 FR 40269, Oct. 2, 1985; 
51 FR 28378, Aug. 7, 1986; 69 FR 68804, Nov. 26, 
2004; 78 FR 47190, Aug. 5, 2013] 

Subpart B—Administration 
§ 1960.6 Designation of agency safety 

and health officials. 
(a) The head of each agency shall des-

ignate an official with sufficient au-
thority and responsibility to represent 
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effectively the interest and support of 
the agency head in the management 
and administration of the agency occu-
pational safety and health program. 
This Designated Agency Safety and 
Health Official should be of the rank of 
Assistant Secretary, or of equivalent 
rank, or equivalent degree of responsi-
bility, and shall have sufficient head-
quarters staff with the necessary train-
ing and experience. The headquarters 
staff should report directly to, or have 
appropriate access to, the Designated 
Agency Safety and Health Official, in 
order to carry out the responsibilities 
under this part. 

(b) The Designated Agency Safety 
and Health Official shall assist the 
agency head in establishing: 

(1) An agency occupational safety 
and health policy and program to carry 
out the provisions of section 19 of the 
Act, Executive Order 12196, and this 
part; 

(2) An organization, including provi-
sion for the designation of safety and 
health officials at appropriate levels, 
with adequate budgets and staffs to im-
plement the occupational safety and 
health program at all operational lev-
els; 

(3) A set of procedures that ensures 
effective implementation of the agency 
policy and program as required by sec-
tion 19 of the Act, Executive Order 
12196, and the program elements of this 
part, considering the mission, size, and 
organization of the agency; 

(4) Goals and objectives for reducing 
and eliminating occupational acci-
dents, injuries, and illnesses; 

(5) Plans and procedures for evalu-
ating the agency’s occupational safety 
and health program effectiveness at all 
operational levels; and 

(6) Priorities with respect to the fac-
tors which cause occupational acci-
dents, injuries, and illnesses in the 
agency’s workplaces so that appro-
priate corrective actions can be taken. 

(c) The agency head shall assure that 
safety and health officials are des-
ignated at each appropriate level with 
sufficient authority and responsibility 
to plan for and assure funds for nec-
essary safety and health staff, equip-
ment, materials, and training required 
to ensure implementation of an effec-

tive occupational safety and health 
program. 

§ 1960.7 Financial management. 
(a) The head of each agency shall en-

sure that the agency budget submis-
sion includes appropriate financial and 
other resources to effectively imple-
ment and administer the agency’s oc-
cupational safety and health program. 

(b) The Designated Agency Safety 
and Health Official, management offi-
cials in charge of each establishment, 
safety and health officials at all appro-
priate levels, and other management 
officials shall be responsible for plan-
ning, requesting resources, imple-
menting, and evaluating the occupa-
tional safety and health program budg-
et in accordance with all relevant Of-
fice of Management and Budget regula-
tions and documents. 

(c) Appropriate resources for an agen-
cy’s occupational safety and health 
program shall include, but not be lim-
ited to: 

(1) Sufficient personnel to implement 
and administer the program at all lev-
els, including necessary administrative 
costs such as training, travel, and per-
sonal protective equipment; 

(2) Abatement of unsafe or 
unhealthful working conditions related 
to agency operations or facilities; 

(3) Safety and health sampling, test-
ing, and diagnostic and analytical tools 
and equipment, including laboratory 
analyses; 

(4) Any necessary contracts to iden-
tify, analyze, or evaluate unsafe or 
unhealthful working conditions and op-
erations; 

(5) Program promotional costs such 
as publications, posters, or films; 

(6) Technical information, docu-
ments, books, standards, codes, peri-
odicals, and publications; and 

(7) Medical surveillance programs for 
employees. 

[45 FR 69798, Oct. 21, 1980, as amended at 78 
FR 47190, Aug. 5, 2013] 

§ 1960.8 Agency responsibilities. 
(a) The head of each agency shall fur-

nish to each employee employment and 
a place of employment which are free 
from recognized hazards that are caus-
ing or are likely to cause death or seri-
ous physical harm. 
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(b) The head of each agency shall 
comply with the Occupational Safety 
and Health Administration standards 
applicable to the agency. 

(c) The head of each agency shall de-
velop, implement, and evaluate an oc-
cupational safety and health program 
in accordance with the requirements of 
section 19 of the Act, Executive Order 
12196, and the basic program elements 
prescribed in this part, or approved al-
ternate program elements. 

(d) The head of each agency shall ac-
quire, maintain, and require the use of 
approved personal protective equip-
ment, approved safety equipment, and 
other devices necessary to protect em-
ployees. 

(e) In order to provide essential spe-
cialized expertise, agency heads shall 
authorize safety and health personnel 
to utilize such expertise from whatever 
source available, including but not lim-
ited to other agencies, professional 
groups, consultants, universities, labor 
organizations, and safety and health 
committees. 

§ 1960.9 Supervisory responsibilities. 

Employees who exercise supervisory 
functions shall, to the extent of their 
authority, furnish employees employ-
ment and a place of employment which 
are free from recognized hazards that 
are causing or are likely to cause death 
or serious physical harm. They shall 
also comply with the occupational 
safety and health standards applicable 
to their agency and with all rules, reg-
ulations, and orders issued by the head 
of the agency with respect to the agen-
cy occupational safety and health pro-
gram. 

§ 1960.10 Employee responsibilities 
and rights. 

(a) Each employee shall comply with 
the standards, rules, regulations, and 
orders issued by his/her agency in ac-
cordance with section 19 of the Act, Ex-
ecutive Order 12196, and this part which 
are applicable to his/her own actions 
and conduct. 

(b) Employees shall use safety equip-
ment, personal protective equipment, 
and other devices and procedures pro-
vided or directed by the agency and 
necessary for their protection. 

(c) Employees shall have the right to 
report unsafe and unhealthful working 
conditions to appropriate officials. 

(d) Employees shall be authorized of-
ficial time to participate in the activi-
ties provided for in section 19 of the 
Act, Executive Order 12196, this part, 
and the agency occupational safety and 
health program. 

§ 1960.11 Evaluation of occupational 
safety and health performance. 

Each agency head shall ensure that 
any performance evaluation of any 
management official in charge of an es-
tablishment, any supervisory em-
ployee, or other appropriate manage-
ment official, measures that employ-
ee’s performance in meeting require-
ments of the agency occupational safe-
ty and health program, consistent with 
the employee’s assigned responsibil-
ities and authority, and taking into 
consideration any applicable regula-
tions of the Office of Personnel Man-
agement or other appropriate author-
ity. The recognition of superior per-
formance in discharging safety and 
health responsibilities by an individual 
or group should be encouraged and 
noted. 

§ 1960.12 Dissemination of occupa-
tional safety and health program in-
formation. 

(a) Copies of the Act, Executive Order 
12196, program elements published in 
this part, details of the agency’s occu-
pational safety and health program, 
and applicable safety and health stand-
ards shall be made available upon re-
quest to employees or employee rep-
resentatives for review. 

(b) A copy of the agency’s written oc-
cupational safety and health program 
applicable to the establishment shall 
be made available to each supervisor, 
each occupational safety and health 
committee member, and to employee 
representatives. 

(c) Each agency shall post conspicu-
ously in each establishment, and keep 
posted, a poster informing employees 
of the provisions of the Act, Executive 
Order 12196, and the agency occupa-
tional safety and health program under 
this part. The Department of Labor 
will furnish the core text of a poster to 
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agencies. Each agency shall add the 
following items: 

(1) Details of the agency’s procedures 
for responding to reports by employees 
of unsafe or unhealthful working condi-
tions, and to allegations of discrimina-
tion or reprisal due to participation in 
safety and/or health activities; 

(2) The location where employees 
may obtain information about the 
agency’s occupational safety and 
health program, including the full text 
of agency occupational safety and 
health standards, and 

(3) Relevant information about any 
agency safety and health committees. 

Such posters and additions shall not be 
altered, defaced, or covered by other 
material. 

(d) A copy of the agency’s poster 
shall be provided to the Secretary. If 
the agency needs assistance and advice 
on the content and development of the 
poster, such shall be requested of the 
Secretary prior to printing and dis-
tribution. 

(e) Agency heads shall promote em-
ployee awareness of occupational safe-
ty and health matters through their or-
dinary information channels, such as 
newsletters, bulletins and handbooks. 

Subpart C—Standards 

§ 1960.16 Compliance with OSHA 
standards. 

Each agency head shall comply with 
all occupational safety and health 
standards issued under section 6 of the 
Act, or with alternate standards issued 
pursuant to this subpart. In complying 
with section 6 standards, an agency 
may, upon prior notification to the 
Secretary, prescribe and enforce more 
stringent permissible exposure levels 
or threshold limit values and may re-
quire more frequent monitoring of ex-
posures without recourse to the ap-
proval procedures for alternate stand-
ards described in § 1960.17. In addition, 
after consultation with employees and 
safety and health committees and prior 
notification to the Secretary, an agen-
cy may utilize the latest edition of a 
reference standard if it is more strin-
gent than the section 6 standard. After 
notification, the Secretary may require 
the use of the approval procedures for 

alternate standards for any of the situ-
ations described in this paragraph. 

§ 1960.17 Alternate standards. 

An agency head may apply an alter-
nate standard where deemed necessary, 
and shall, after consultation with em-
ployees or their representatives, in-
cluding appropriate occupational safe-
ty and health committees, notify the 
Secretary and request approval of such 
alternate standards. 

(a) Any request by the head of the 
agency for an alternate standard shall 
be transmitted to the Secretary. 

(b) Any such request for an alternate 
standard shall not be approved by the 
Secretary unless it provides equivalent 
or greater protection for affected em-
ployees. Any such request shall in-
clude: 

(1) A statement of why the agency 
cannot comply with the OSHA stand-
ard or wants to adopt an alternate 
standard; 

(2) A description of the alternate 
standard; 

(3) An explanation of how the alter-
nate standard provides equivalent or 
greater protection for the affected em-
ployees; 

(4) A description of interim protec-
tive measures afforded employees until 
a decision is rendered by the Secretary 
of Labor; and 

(5) A summary of written comments, 
if any, from interested employees, em-
ployee representatives, and occupa-
tional safety and health committees. 

§ 1960.18 Supplementary standards. 

(a) In addition to complying with 
emergency temporary standards issued 
under section 6 of the Act, an agency 
head shall adopt such emergency tem-
porary and permanent supplementary 
standards as necessary and appropriate 
for application to working conditions 
of agency employees for which there 
exists no appropriate OSHA standards. 
In order to avoid any possible duplica-
tion of effort, the agency head should 
notify the Secretary of the subject 
matter of such standard when the de-
velopment of the standard begins. 

(b) The agency head shall send a copy 
of the final draft of the permanent sup-
plementary standard to the Secretary 
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prior to official adoption by the agen-
cy, along with any written comments 
on the standard from interested em-
ployees, employee representatives, and 
occupational safety and health com-
mittees. If the Secretary finds the per-
manent supplementary standard to be 
adopted inconsistent with OSHA stand-
ards, or inconsistent with OSHA en-
forcement practices under section 
5(a)(1) of the Act, the Secretary shall 
have 15 working days in which to no-
tify the head of the agency of this find-
ing. In such a case, the supplementary 
standard shall not be adopted, but the 
agency will be afforded an opportunity 
to resubmit a revised standard that is 
designed to provide adequate protec-
tion and is consistent with OSHA 
standards. Upon request of the agency 
head, the Secretary shall offer to the 
agency technical assistance in the de-
velopment of the supplemental stand-
ard. 

§ 1960.19 Other Federal agency stand-
ards affecting occupational safety 
and health. 

(a) Where employees of different 
agencies engage in joint operations, 
and/or primarily report to work or 
carry out operations in the same estab-
lishment, the standards adopted under 
§ 1960.17 or § 1960.18 of the host agency 
shall govern. 

(b) There are situations in which the 
head of an agency is required to com-
ply with standards affecting occupa-
tional safety and health issued by a 
Federal agency other than OSHA. For 
example, standards issued by the Fed-
eral Aviation Administration, the De-
partment of Energy, or the General 
Services Administration may be appli-
cable to certain Federal workplaces. 
Nothing in this subpart affects the 
duty of any agency head to comply 
with such standards. In addition, agen-
cy heads should comply with other 
standards issued by Federal agencies 
which deal with hazardous working 
conditions, but for which OSHA has no 
standards. 

(c) Although it is not anticipated 
that standards of other Federal agen-
cies will conflict with OSHA standards, 
should such conflict occur, the head of 
the agency shall inform the other Fed-
eral agency and the Secretary so that 

joint efforts to resolve the issues may 
be undertaken. However, until conflicts 
are resolved, agencies shall comply 
with the more protective of the con-
flicting standards. 

Subpart D—Inspection and 
Abatement 

§ 1960.25 Qualifications of safety and 
health inspectors and agency in-
spections. 

(a) Executive Order 12196 requires 
that each agency utilize as inspectors 
‘‘personnel with equipment and com-
petence to recognize hazards.’’ Inspec-
tions shall be conducted by inspectors 
qualified to recognize and evaluate 
hazards of the working environment 
and to suggest general abatement pro-
cedures. Safety and health specialists 
as defined in § 1960.2(s), with experience 
and/or up-to-date training in occupa-
tional safety and health hazard rec-
ognition and evaluation are considered 
as meeting the qualifications of safety 
and health inspectors. For those work-
ing environments where there are less 
complex hazards, such safety and 
health specializations as cited above 
may not be required, but inspectors in 
such environments shall have suffi-
cient documented training and/or expe-
rience in the safety and health hazards 
of the workplace involved to recognize 
and evaluate those particular hazards 
and to suggest general abatement pro-
cedures. All inspection personnel must 
be provided the equipment necessary to 
conduct a thorough inspection of the 
workplace involved. 

(b) Each agency which has work-
places containing information classi-
fied in the interest of national security 
shall provide access to safety and 
health inspectors who have obtained 
the appropriate security clearance. 

(c) All areas and operations of each 
workplace, including office operations, 
shall be inspected at least annually. 
More frequent inspections shall be con-
ducted in all workplaces where there is 
an increased risk of accident, injury, or 
illness due to the nature of the work 
performed. Sufficient unannounced in-
spections and unannounced follow-up 
inspections should be conducted by the 
agency to ensure the identification and 
abatement of hazardous conditions. 
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(d) When situations arise involving 
multiple agencies’ responsibilities for 
conditions affecting employee safety 
and health, coordination of inspection 
functions is encouraged. 

§ 1960.26 Conduct of inspections. 
(a) Preparation. (1) Prior to com-

mencement of the inspection, the Safe-
ty and Health Inspector shall be pro-
vided all available relevant informa-
tion which pertains to the occupational 
safety and health of the workplace to 
be inspected, including safety and 
health hazard reports, injury and ill-
ness records, previous inspection re-
ports, and reports of unsafe and 
unhealthful working conditions. 

(2) The Safety and Health Inspector 
shall determine in advance, where pos-
sible, the actual work procedures and 
conditions to be inspected, in order to 
have the proper equipment available to 
conduct an effective inspection. 

(b) Inspection. (1) For the purpose of 
assuring safe and healthful working 
conditions for employees of agencies, 
the head of the agency shall authorize 
safety and/or health inspectors: To 
enter without delay, and at reasonable 
times, any building, installation, facil-
ity, construction site, or other area, 
workplace, or environment where work 
is performed by employees of the agen-
cy; to inspect and investigate during 
regular working hours and at other 
reasonable times, and within reason-
able limits and in a reasonable manner, 
any such place of employment and all 
pertinent conditions, structures, ma-
chines, apparatus, devices, equipment, 
and materials therein, and to question 
privately any agency employee, and/or 
any agency supervisory employee, and/ 
or any official in charge of an estab-
lishment. 

(2) If there are no authorized rep-
resentatives of employees, the inspec-
tor shall consult with a reasonable 
number of employees during the 
walkaround. 

(3) When, in the opinion of the in-
spector, it is necessary to conduct per-
sonal monitoring (sampling) of employ-
ee’s work environments, the inspector 
may request employees to wear reason-
able and necessary personal monitoring 
devices, e.g., noise dosimeters and air 
sampling pumps, for periods deter-

mined by the inspector to be necessary 
for complete and effective sampling of 
the environment. 

(4) Upon request of the inspector, the 
employer shall encourage employees to 
wear the personal environmental moni-
toring devices during an inspection. 

(5) Whenever and as soon as it is con-
cluded on the basis of an inspection 
that a danger exists which could rea-
sonably be expected to cause death or 
serious physical harm immediately, 
the inspector shall inform the affected 
employees and official in charge of the 
workplace of the danger. The official in 
charge of the workplace, or a person 
empowered to act for that official, 
shall undertake immediate abatement 
and the withdrawal of employees who 
are not necessary for abatement of the 
dangerous conditions. In the event the 
official in charge of the workplace 
needs assistance to undertake full 
abatement, that official shall promptly 
contact the Designated Agency Safety 
and Health Official and other respon-
sible agency officials, who shall assist 
the abatement effort. Safety and 
health committees shall be informed of 
all relevant actions and representa-
tives of the employees shall be so in-
formed. 

(6) At the conclusion of an inspec-
tion, the Safety and Health Inspector 
shall confer with the official in charge 
of the workplace or that official’s rep-
resentative, and with an appropriate 
representative of the employees of the 
establishment, and informally advise 
them of any apparent unsafe or 
unhealthful working conditions dis-
closed by the inspection. During any 
such conference, the official in charge 
of the workplace and the employee rep-
resentative shall be afforded an oppor-
tunity to bring to the attention of the 
Safety and Health Inspector any perti-
nent information regarding conditions 
in the workplace. 

(c) Written reports and notices of un-
safe or unhealthful working conditions. 
(1) The inspector shall, in writing, de-
scribe with particularity the proce-
dures followed in the inspection and 
the findings which form the basis for 
the issuance of any Notice of Unsafe or 
Unhealthful Working Conditions. 
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(2) Each agency shall establish a pro-
cedure for the prompt issuance of a No-
tice of Unsafe or Unhealthful Working 
Conditions. Such notices shall be 
issued not later than 15 days after com-
pletion of the inspection for safety vio-
lations or not later than 30 days for 
health violations. If there are compel-
ling reasons why such notice cannot be 
issued within the 15 days or 30 days in-
dicated, the persons described in para-
graph (c)(2)(iii) of this section shall be 
informed of the reasons for the delay. 
Such procedure shall include the fol-
lowing: 

(i) Notices shall be in writing and 
shall describe with particularity the 
nature and degree of seriousness of the 
unsafe or unhealthful working condi-
tion, including a reference to the 
standard or other requirement in-
volved; 

(ii) The notice shall fix a reasonable 
time for the abatement of the unsafe or 
unhealthful working condition; and 

(iii) A copy of the notice shall be sent 
to the official in charge of the work-
place, the employee representative who 
participated in the closing conference, 
and/or the safety and health committee 
of the workplace, if any. 

(3) Upon receipt of any notice of an 
unsafe or unhealthful working condi-
tion, the official in charge of a work-
place shall immediately post such no-
tice, or copy thereof, unedited, except 
for reason of national security, at or 
near each place an unsafe or 
unhealthful working condition referred 
to in the notice exists or existed. In ad-
dition, a notice shall be posted if any 
special procedures are in effect. Where, 
because of the nature of the workplace 
operations, it is not practicable to post 
the notice at or near each such place, 
such notice shall be posted, unedited, 
except for reason of national security, 
in a prominent place where it will be 
readily observable by all affected em-
ployees. For example, where workplace 
activities are physically dispersed, the 
notice may be posted at the location to 
which employees report each day. 
Where employees do not primarily 
work at or report to a single location, 
the notice may be posted at the loca-
tion from which the employees operate 
to carry out their activities. 

(4) Each notice of an unsafe or 
unhealthful working condition, or a 
copy thereof, shall remain posted until 
the unsafe or unhealthful working con-
dition has been abated or for 3 working 
days whichever is later. A copy of the 
notice will be filed and maintained for 
a period of five years after abatement 
at the establishment and made avail-
able to the Secretary upon request. 

[45 FR 69798, Oct. 21, 1980; 45 FR 77003, Nov. 
21, 1980] 

§ 1960.27 Representatives of officials 
in charge and representatives of 
employees. 

(a) Safety and health inspectors shall 
be in charge of inspections and may 
interview any employee in private if 
the inspector deems it necessary. A 
representative of the official in charge 
of a workplace and a representative of 
employees shall be given an oppor-
tunity to accompany Safety and 
Health Inspectors during the physical 
inspection of any workplace, both to 
aid the inspection and to provide such 
representatives with more detailed 
knowledge of any existing or potential 
unsafe or unhealthful working condi-
tions. The representative of employees 
shall be selected by the employees. Ad-
ditional representatives of the official 
in charge and additional representa-
tives of employees may accompany the 
Safety and Health Inspectors if it is de-
termined by the inspector that such 
additional representatives will further 
aid the inspection. Different represent-
atives of the employer and employees 
may be allowed to accompany the In-
spector during each different phase of 
an inspection. 

(b) Safety and health inspectors shall 
be authorized to deny the right of ac-
companiment under this section to any 
person whose participation interferes 
with a fair and orderly inspection. 

(c) With regard to facilities classified 
in the interest of national security, 
only persons authorized to have access 
to such facilities shall be allowed to 
accompany a Safety and Health Inspec-
tor in such areas. 

(d) Safety and health inspectors shall 
consult with employees concerning 
matters of occupational safety and 
health to the extent deemed necessary 
for the conduct of an effective and 
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thorough inspection. During the course 
of an inspection, any employee shall be 
afforded an opportunity to bring to the 
attention of the Safety and Health In-
spector any unsafe or unhealthful 
working condition which the employee 
has reason to believe exists in the 
workplace. 

§ 1960.28 Employee reports of unsafe 
or unhealthful working conditions. 

(a) The purpose of employee reports 
is to inform agencies of the existence 
of, or potential for, unsafe or 
unhealthful working conditions. A re-
port under this part is not a grievance. 

(b) This section provides guidance in 
establishing a channel of communica-
tion between agency employees and 
those with responsibilities for safety 
and health matters, e.g., their super-
visor, the agency safety and health of-
ficials, safety and health committees, 
safety and health inspectors, the head 
of the agency, or the Secretary. These 
channels of communication are in-
tended to assure prompt analysis and 
response to reports of unsafe or 
unhealthful working conditions in ac-
cordance with the requirements of Ex-
ecutive Order 12196. Since many safety 
and health problems can be eliminated 
as soon as they are identified, the ex-
istence of a formal channel of commu-
nication shall not preclude immediate 
corrective action by an employee’s su-
pervisor in response to oral reports of 
unsafe or unhealthful working condi-
tions where such action is possible. Nor 
should an employee be required to 
await the outcome of such an oral re-
port before filing a written report pur-
suant to the provisions of this section. 

(c) Any employee or representative of 
employees, who believes that an unsafe 
or unhealthful working condition ex-
ists in any workplace where such em-
ployee is employed, shall have the 
right and is encouraged to make a re-
port of the unsafe or unhealthful work-
ing condition to an appropriate agency 
safety and health official and request 
an inspection of such workplace for 
this purpose. The report shall be re-
duced to writing either by the indi-
vidual submitting the report or, in the 
case of an oral notification, by the 
above official or other person des-
ignated to receive the reports in the 

workplace. Any such report shall set 
forth the grounds for the report and 
shall contain the name of the employee 
or representative of employees. Upon 
the request of the individual making 
such report, no person shall disclose 
the name of the individual making the 
report or the names of individual em-
ployees referred to in the report, to 
anyone other than authorized rep-
resentatives of the Secretary. In the 
case of imminent danger situations, 
employees shall make reports by the 
most expeditious means available. 

(d) Reports received by the agency. (1) 
Each report of an existing or potential 
unsafe or unhealthful working condi-
tion should be recorded on a log main-
tained at the establishment. If an agen-
cy finds it inappropriate to maintain a 
log of written reports at the establish-
ment level, it may avail itself of proce-
dures set forth in § 1960.71. A copy of 
each report received shall be sent to 
the appropriate establishment safety 
and health committee. 

(2) A sequentially numbered case file, 
coded for identification, should be as-
signed for purposes of maintaining an 
accurate record of the report and the 
response thereto. As a minimum, each 
establishment’s log should contain the 
following information: date, time, 
code/reference/file number, location of 
condition, brief description of the con-
dition, classification (imminent dan-
ger, serious or other), and date and na-
ture of action taken. 

(3) Executive Order 12196 requires 
that agency inspections be conducted 
within 24 hours for employee reports of 
imminent danger conditions, within 
three working days for potentially seri-
ous conditions, and within 20 working 
days for other than serious safety and 
health conditions. However, an inspec-
tion may not be necessary if, through 
normal management action and with 
prompt notification to employees and 
safety and health committees, the haz-
ardous condition(s) identified can be 
abated immediately. 

(4) An employee submitting a report 
of unsafe or unhealthful conditions 
shall be notified in writing within 15 
days if the official receiving the report 
determines there are not reasonable 
grounds to believe such a hazard exists 
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and does not plan to make an inspec-
tion based on such report. A copy of 
each such notification shall be pro-
vided by the agency to the appropriate 
certified safety and health committee, 
where established under Executive 
Order 12196. An agency’s inspection or 
investigation report, if any, shall be 
made available to the employee mak-
ing the report within 15 days after 
completion of the inspection, for safety 
violations or within 30 days for health 
violations, unless there are compelling 
reasons, and shall be made available to 
the Secretary or the Secretary’s au-
thorized representative on request. 

(e) Reports received by the Secretary of 
Labor. (1) Agency safety and health 
programs must have provisions for re-
sponding to employees’ reports of un-
safe or unhealthful working conditions 
and the Secretary encourages employ-
ees to use agency procedures as the 
most expeditious means of achieving 
abatement of hazardous conditions. It 
is recognized, however, that employee 
reports may be received directly by the 
Secretary. 

(2) When such reports are received di-
rectly from an employee or employee 
representative, the Secretary shall, 
where a certified safety and health 
committee exists, forward the report to 
the agency for handling in accordance 
with procedures outlined in § 1960.28(d). 
A copy of the response to the origi-
nator shall be sent to the Secretary. 

(3) Where there is no certified safety 
and health committee, or when re-
quested by half the members of a com-
mittee, the Secretary may initiate an 
inspection or other appropriate action. 
When the Secretary determines that an 
inspection is warranted, the Secretary 
shall observe the same response times 
as required of the agencies under the 
Executive Order and § 1960.28(d)(3). 
When the Secretary determines not to 
make an inspection, the report shall be 
forwarded to the agency for handling in 
accordance with procedures outlined in 
§ 1960.28(d). A copy of the response to 
the originator shall be sent to the Sec-
retary. 

§ 1960.29 Accident investigation. 
(a) While all accidents should be in-

vestigated, including accidents involv-
ing property damage only, the extent 

of such investigation shall be reflective 
of the seriousness of the accident. 

(b) In any case, each accident which 
results in a fatality or the hospitaliza-
tion of three or more employees shall 
be investigated to determine the causal 
factors involved. Except to the extent 
necessary to protect employees and the 
public, evidence at the scene of an acci-
dent shall be left untouched until in-
spectors have an opportunity to exam-
ine it. 

(c) Any information or evidence un-
covered during accident investigations 
which would be of benefit in developing 
a new OSHA standard or in modifying 
or revoking an existing standard 
should be promptly transmitted to the 
Secretary. 

(d) The investigative report of the ac-
cident shall include appropriate docu-
mentation on date, time, location, de-
scription of operations, description of 
accident, photographs, interviews of 
employees and witnesses, measure-
ments, and other pertinent informa-
tion. A copy of the investigative report 
required by this section shall be for-
warded to the official in charge of the 
workplace, the appropriate safety and 
health committee, and the exclusive 
employee representative, if any. The 
investigative report shall be made 
available to the Secretary or his au-
thorized representative on request. 

[45 FR 69798, Oct. 21, 1980, as amended at 69 
FR 68804, Nov. 26, 2004] 

§ 1960.30 Abatement of unsafe or 
unhealthful working conditions. 

(a) The agency shall ensure the 
prompt abatement of unsafe and 
unhealthful conditions. Where a Notice 
of an Unsafe or Unhealthful Working 
Condition has been issued, abatement 
shall be within the time set forth in 
the notice, or in accordance with the 
established abatement plan. 

(b) The procedures for correcting un-
safe or unhealthful working conditions 
shall include a follow-up, to the extent 
necessary, to determine whether the 
correction was made. If, upon the fol-
low-up, it appears that the correction 
was not made, or was not carried out in 
accordance with an abatement plan 
prepared pursuant to paragraph (c) of 
this section, the official in charge of 
the establishment and the appropriate 
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safety and health committee shall be 
notified of the failure to abate. 

(c) The official in charge of the estab-
lishment shall promptly prepare an 
abatement plan with the appropriate 
participation of the establishment’s 
Safety and Health Official or a des-
ignee, if in the judgment of the estab-
lishment official the abatement of an 
unsafe or unhealthful working condi-
tion will not be possible within 30 cal-
endar days. Such plan shall contain an 
explanation of the circumstances of the 
delay in abatement, a proposed time-
table for the abatement, and a sum-
mary of steps being taken in the in-
terim to protect employees from being 
injured as a result of the unsafe or 
unhealthful working condition. A copy 
of the plan shall be sent to the safety 
and health committee, and, if no com-
mittee exists, to the representative of 
the employees. Any changes in an 
abatement plan will require the prepa-
ration of a new plan in accordance with 
the provisions of this section. 

(d) When a hazard cannot be abated 
within the authority and resources of 
the official in charge of the establish-
ment, that official shall request assist-
ance from appropriate higher author-
ity. The local safety and health offi-
cial, any established committee and/or 
employee representatives, and all per-
sonnel subject to the hazard shall be 
advised of this action and of interim 
protective measures in effect, and shall 
be kept informed of subsequent 
progress on the abatement plan. 

(e) When a hazard cannot be abated 
without assistance of the General Serv-
ices Administration or other Federal 
lessor agency, the occupant agency 
shall act with the lessor agency to se-
cure abatement. Procedures for coordi-
nation with the General Services Ad-
ministration are contained in subpart 
E of this part. 

(f) The procedures OSHA will use to 
verify Federal agency abatement are 
included in the private sector guide-
lines at 29 CFR 1903.19. 

[45 FR 69798, Oct. 21, 1980, as amended at 78 
FR 47190, Aug. 5, 2013] 

§ 1960.31 Inspections by OSHA. 
(a) The Secretary or the Secretary’s 

representatives are authorized to con-
duct, when the Secretary deems nec-

essary, announced or unannounced in-
spections in the following situations: 

(1) Where an agency has not estab-
lished occupational safety and health 
committees or where committees no 
longer operate in conformance to the 
requirements of subpart F of this part; 

(2) In response to a request from half 
the membership of record of any cer-
tified safety and health committee; 
and 

(3) In response to an employee’s re-
port of an imminent danger situation, 
where there is a certified committee, 
but where the Secretary determines 
that neither the agency nor the com-
mittee has responded to the employee. 

(b) The Secretary’s inspectors or 
evaluators are authorized: to enter 
without delay, and at reasonable times, 
any building, installation, facility, 
construction site, or other area, work-
place, or environment where work is 
performed by employees of the agency; 
to inspect and investigate during reg-
ular working hours and at other rea-
sonable times, and within reasonable 
limits and in a reasonable manner, any 
such place of employment, and all per-
tinent conditions, structures, ma-
chines, apparatus, devices, equipment, 
and materials therein, and to question 
privately any employee, any super-
visory employee, and/or any official in 
charge of an establishment. 

(c) The Secretary may also make 
scheduled inspections as an integral 
part of OSHA’s evaluation of an agen-
cy’s safety and health program in ac-
cordance with subpart J of this part. 

(d) OSHA inspections shall follow the 
general format set forth for agency in-
spections in other applicable parts of 
this subpart. 

Subpart E—General Services Ad-
ministration and Other Federal 
Agencies 

§ 1960.34 General provisions. 
Within six months of the effective 

date of this part, the Secretary of 
Labor and the Administrator of the 
General Services Administration (GSA) 
shall initiate a study of conflicts that 
may exist in their standards con-
cerning Federal buildings, leased space, 
products purchased or supplied, and 
other requirements affecting Federal 
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employee safety and health. Both agen-
cies shall establish and publish a joint 
procedure for resolving conflicting 
standards. All other Federal agencies 
that have authority for purchasing 
equipment, supplies, and materials, 
and for controlling Government space, 
as well as the leasing of space, shall 
also be subject to the requirements of 
this subpart, including publication of a 
procedure for resolving conflicting 
standards. 

(a) In order to assist agencies in car-
rying out their duties under section 19 
of the Act, Executive Order 12196, and 
this part, the Administrator or the Ad-
ministrator’s designee shall: 

(1) Upon an agency’s request, furnish 
for any owned or leased space offered 
to a Federal agency for occupancy: 

(i) A report of a recent pre-occupancy 
inspection to identify serious hazards 
or serious violations of OSHA stand-
ards or approved alternate standards, 
and 

(ii) A plan for abatement of the haz-
ards and violations discovered; 

(2) Provide space which: 
(i) Meets any special safety and 

health requirements submitted by the 
requesting agency, and 

(ii) Does not contain either serious 
hazards or serious violations of OSHA 
standards or approved alternate stand-
ards which cannot be abated; 

(3) Repair, renovate, or alter, upon an 
agency’s request, owned or leased space 
in a planned and controlled manner to 
reduce or eliminate, whenever possible, 
any hazardous exposure to the occu-
pant agency’s employees; 

(4) Accompany, upon request, the 
Secretary or the Secretary’s designee 
on any inspection or investigation of a 
facility subject to the authority of the 
General Services Administration. Re-
quests made for this purpose shall, 
whenever possible, be made at the GSA 
regional level in order to facilitate 
prompt assistance; 

(5) Investigate, upon an official agen-
cy request, reports of unsafe or 
unhealthful conditions within the 
scope of GSA’s responsibility. Such in-
vestigation, when requiring an on-site 
inspection, shall be completed within 
24 hours for imminent danger situa-
tions, within three working days for 
potentially serious conditions, and 

within 20 working days for other safety 
and health risk conditions; 

(6) Abate unsafe or unhealthful con-
ditions disclosed by reports, investiga-
tion or inspection within 30 calendar 
days or submit to the occupant agen-
cy’s designated liaison official an 
abatement plan. Such abatement plan 
shall give priority to the allocation of 
resources to bring about prompt abate-
ment of the conditions. (GSA shall pub-
lish procedures for abatement of haz-
ards in the Federal Property Manage-
ment Regulations—41 CFR part 101); 

(7) Establish an occupancy permit 
program which will regulate the types 
of activities and occupancies in facili-
ties in order to avoid incompatible 
groupings, e.g., chemical or biological 
laboratories in office space. GSA shall 
seek to consolidate Federal laboratory 
operations in facilities designed for 
such purposes; 

(8) Ensure, insofar as possible, that 
agency safety and health problems still 
outstanding are resolved, or otherwise 
answered by acceptable alternatives 
prior to renegotiation of leases; and 

(9) Ensure that GSA or other Federal 
lessor agencies’ building managers 
maintain a log of reports of unsafe or 
unhealthful conditions submitted by 
tenants to include: date of receipt of 
report, action taken, and final resolu-
tion. 

(b) Product safety. Agencies such as 
GSA, DOD, and others which procure 
and provide supplies, equipment, de-
vices, and material for their own use or 
use by other agencies, except for the 
design of uniquely military products as 
set forth in § 1960.2(i), shall establish 
and maintain a product safety program 
which: 

(1) Ensures that items procured will 
allow user agencies to use such prod-
ucts safely for their designed purpose 
and will facilitate user compliance 
with all applicable standards. 

(2) Requires that products meet the 
applicable safety and health require-
ments of Federal law and regulations 
issued thereunder; 

(3) Ensures that hazardous material 
will be labelled in accordance with cur-
rent law or regulation to alert users, 
shippers, occupational safety and 
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health, and emergency action per-
sonnel, and others, to basic informa-
tion concerning flammability, toxicity, 
compatibility, first aid procedures, and 
normal as well as emergency handling 
and disposal procedures; 

(4) Ensures availability of appro-
priate safety rescue and personal pro-
tective equipment to supply user agen-
cies. The writing of Federal procure-
ment specifications will be coordinated 
by GSA with OSHA/NIOSH as needed to 
assure purchase of approved products; 

(5) Ensures that products recalled by 
the manufacturer, either voluntarily or 
by order from a regulatory authority, 
are removed from inventory. Each re-
call notice or order shall be forwarded 
to all agencies which have ordered such 
product from or through the procuring/ 
supplying Federal agency, e.g., GSA, 
DOD, etc.; 

(6) Includes preparation of FEDSTD 
313, Material Safety Data Sheets 
(MSDS), involving all interested agen-
cies in review to keep the standard cur-
rent. MSDS provided by agencies or 
contractors shall meet the require-
ments of FEDSTD 313 and be furnished 
to DOD for filing and distribution. 

(c) In order to assist agencies in car-
rying out their duties under section 19 
of the Act, Executive Order 12196, and 
this part, the DOD operates and main-
tains an automated system to receive, 
file, reproduce, and make available 
MSDS data to other Federal agencies 
through the Government Printing Of-
fice or the National Technical Informa-
tion Services. 

(d) All Federal agencies shall use 
MSDS either provided by DOD, or ac-
quired directly from suppliers, when 
purchasing hazardous materials (as de-
fined in FEDSTD 313) for local use. 
These data will be used to develop de-
tailed procedures to advise employees 
in the workplace of the hazards in-
volved with the materials and to pro-
tect them therefrom. 

(e) Safety and health services. GSA 
will operate and maintain for user 
agencies the following services: 

(1) Listings in the ‘‘Federal Supply 
Schedule’’ of safety and health services 
and equipment which are approved for 
use by agencies when needed. Examples 
of such services are: Workplace inspec-
tions, training, industrial hygiene sur-

veys, asbestos bulk sampling, and mo-
bile health testing; examples of such 
equipment are: personal protective 
equipment and apparel, safety devices, 
and environmental monitoring equip-
ment; 

(2) Rules for assistance in the prepa-
ration of agency ‘‘Occupant Emergency 
Plans’’ (formerly called ‘‘Facility Self- 
Protection Plans’’), to be published by 
GSA at 41 CFR part 101; 

(3) An effective maintenance program 
in the Interagency Motorpool System 
which will ensure the safety and health 
of Federal employees utilizing the ve-
hicles. Critical items to be included 
are: Exhaust systems, brakes, tires, 
lights, steering, and passenger re-
straint or other crash protection sys-
tems; and 

(4) A rapid response system whereby 
agencies can alert GSA to unsafe or 
unhealthful items purchased or con-
tracted for by GSA, which in turn will 
evaluate the reports, initiate correc-
tive action, as appropriate, and advise 
use agencies of interim protective 
measures. 

§ 1960.35 National Institute for Occu-
pational Safety and Health. 

(a) The Director of the National In-
stitute for Occupational Safety and 
Health (NIOSH) shall, upon request by 
the Secretary, assist in: 

(1) Evaluations of Federal agency 
safety and health programs; 

(2) Investigations of possible safety 
and health hazards and 

(3) Inspections resulting from em-
ployee or committee reports of unsafe 
or unhealthful working conditions. 

(b) The Director of NIOSH shall pro-
vide a Hazard Evaluation (HE) program 
for Federal agencies. This program 
shall be designed to respond to requests 
for assistance in determining whether 
or not safety or health hazards are 
present in a Federal workplace. Re-
quests for such Hazard Evaluations 
may be submitted to the Director by: 

(1) The Secretary of Labor; 
(2) The Head of a Federal agency; 
(3) An agency safety and health com-

mittee if half the committee requests 
such service; and 

(4) Employees who are not covered by 
a certified safety and health com-
mittee. 
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(c) The Director of NIOSH may assist 
agencies by providing hazard alerts, 
technical services, training materials 
and conducting training programs upon 
request by an agency and with reim-
bursement. 

Subpart F—Occupational Safety 
and Health Committees 

§ 1960.36 General provisions. 

(a) The occupational safety and 
health committees described in this 
subpart are organized and maintained 
basically to monitor and assist an 
agency’s safety and health program. 
These committees assist agencies to 
maintain an open channel of commu-
nication between employees and man-
agement concerning safety and health 
matters in agency workplaces. The 
committees provide a method by which 
employees can utilize their knowledge 
of workplace operations to assist agen-
cy management to improve policies, 
conditions, and practices. 

(b) Agencies may elect to establish 
safety and health committees meeting 
the minimum requirements contained 
in this subpart. Where such commit-
tees are not established or fail to meet 
the minimum requirements established 
by the Secretary, the Secretary is au-
thorized by section 1–401(i) of Execu-
tive Order 12196 to conduct unan-
nounced inspections of agency work-
places when the Secretary determines 
them necessary. 

§ 1960.37 Committee organization. 

(a) For agencies which elect to uti-
lize the committee concept, safety and 
health committees shall be formed at 
both the national level and, for agen-
cies with field or regional offices, at 
appropriate levels within the agency. 
To realize exemption from unan-
nounced OSHA inspections, an agency 
must form a committee at the national 
level and at any establishment or 
grouping of establishments that is to 
be exempt, keeping the Secretary ad-
vised of the locations and activities 
where such committees are func-
tioning. 

(1) The principal function of the na-
tional level committee shall be to con-
sult and provide policy advice on, and 

monitor the performance of, the agen-
cy-wide safety and health program. 

(2) Committees at other appropriate 
levels shall be established at agency es-
tablishments or groupings of establish-
ments consistent with the mission, size 
and organization of the agency and its 
collective bargaining configuration. 
The agency shall form committees at 
the lowest practicable local level. The 
principal function of the establishment 
(or local) committees is to monitor and 
assist in the execution of the agency’s 
safety and health policies and program 
at the workplaces within their jurisdic-
tion. Any dispute over the meaning of 
the term ‘‘appropriate levels’’ shall be 
resolved by the Secretary. 

(b) Committees shall have equal rep-
resentation of management and non-
management employees, who shall be 
members of record. 

(1) Management members of both na-
tional level and establishment level 
committees shall be appointed in writ-
ing by the person empowered to make 
such appointments. 

(2) Nonmanagement members of es-
tablishment level committees shall 
represent all employees of the estab-
lishment and shall be determined ac-
cording to the following rules: 

(i) Where employees are represented 
under collective bargaining arrange-
ments, members shall be appointed 
from among those recommended by the 
exclusive bargaining representative; 

(ii) Where employees are not rep-
resented under collective bargaining 
arrangements, members shall be deter-
mined through procedures devised by 
the agency which provide for effective 
representation of all employees; and 

(iii) Where some employees of an es-
tablishment are covered under collec-
tive bargaining arrangements and oth-
ers are not, members shall be rep-
resentative of both groups. 

(3) Nonmanagement members of na-
tional level committees shall be deter-
mined according to the following rules: 

(i) Where employees are represented 
by organizations having exclusive rec-
ognition on an agency basis or by orga-
nizations having national consultation 
rights, some members shall be deter-
mined in accordance with the terms of 
collective bargaining agreements and 
some members shall be selected from 
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those organizations having consulta-
tion rights, and 

(ii) Where employees are not rep-
resented by organizations meeting the 
criteria of paragraph (b)(3)(i) of this 
section, members shall be determined 
through procedures devised by the 
agency which provide for effective rep-
resentation of all employees. 

(c) Committee members should serve 
overlapping terms. Such terms should 
be of at least two years duration, ex-
cept when the committee is initially 
organized. 

(d) The committee chairperson shall 
be nominated from among the commit-
tee’s members and shall be elected by 
the committee members. Management 
and nonmanagement members should 
alternate in this position. Maximum 
service time as chairperson should be 
two consecutive years. 

(e) Committees shall establish a reg-
ular schedule of meetings and special 
meetings shall be held as necessary; es-
tablishment level committees shall 
meet at least quarterly and national 
committees shall meet at least annu-
ally. 

(f) Adequate advance notice of com-
mittee meetings shall be furnished to 
employees and each meeting shall be 
conducted pursuant to a prepared agen-
da. 

(g) Written minutes of each com-
mittee meeting shall be maintained 
and distributed to each committee 
member, and upon request, shall be 
made available to employees and to the 
Secretary. 

§ 1960.38 Committee formation. 
(a) Upon forming such committees, 

heads of agencies shall submit informa-
tion to the Secretary concerning the 
existence, location, and coverage, in 
terms of establishments and popu-
lation, of such committees, certifying 
to the Secretary that such committees 
meet the requirements of this subpart. 
The information submitted should in-
clude the name and telephone numbers 
of the chairperson of each committee, 
and should be updated annually as part 
of the annual report required by 
§ 1960.74 to reflect any changes that 
may have occurred. 

(b) If, upon evaluation, the Secretary 
determines that the operations of a 

committee do not meet the require-
ments of this subpart, the Secretary 
shall notify the agency and identify 
the deficiencies to be remedied. If the 
agency does not satisfy the Secretary 
within 90 days that the committee 
meets the requirements of this subpart, 
the committee shall not be deemed a 
committee under Executive Order 12196 
and this part. 

[45 FR 69798, Oct. 21, 1980; 45 FR 77003, Nov. 
21, 1980, as amended at 49 FR 3080, Jan. 24, 
1984] 

§ 1960.39 Agency responsibilities. 

(a) Agencies shall make available to 
committees all agency information rel-
evant and necessary to their duties, ex-
cept where prohibited by law. Exam-
ples of such information include, but 
are not limited to: The agency’s safety 
and health policies and program; 
human and financial resources avail-
able to implement the program; acci-
dent, injury, and illness data; epide-
miological data; employee exposure 
monitoring data; Material Safety Data 
Sheets; inspection reports; reprisal in-
vestigation reports; abatement plans; 
NIOSH hazard evaluation reports; and 
internal and external evaluation re-
ports. 

(b) Agencies shall provide all com-
mittee members appropriate training 
as required by subpart H of this part. 

§ 1960.40 Establishment committee du-
ties. 

(a) The safety and health committee 
is an integral part of the safety and 
health program, and helps ensure effec-
tive implementation of the program at 
the establishment level. 

(b) An establishment committee 
formed under this subpart shall, except 
where prohibited by law: 

(1) Monitor and assist the safety and 
health program at establishments 
under its jurisdiction and make rec-
ommendations to the official in charge 
on the operation of the program; 

(2) Monitor findings and reports of 
workplace inspections to confirm that 
appropriate corrective measures are 
implemented; 

(3) When requested by the agency 
Safety and Health Official, or when the 
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committee deems it necessary for ef-
fective monitoring of agency establish-
ment inspection procedures, partici-
pate in inspections of the establish-
ment; 

(4) Review internal and external eval-
uation reports and make recommenda-
tions concerning the establishment 
safety and health program; 

(5) Review, and recommend changes, 
as appropriate, to procedures for han-
dling safety and health suggestions and 
recommendations from employees; 

(6) When requested by the Designated 
Agency Safety and Health Official, or 
when the committee deems it nec-
essary, comment on standards proposed 
pursuant to the provisions of subpart C 
of this part; 

(7) Monitor and recommend changes, 
as required, in the level of resources al-
located and spent on the establishment 
safety and health program; 

(8) Review agency responses to re-
ports of hazardous conditions, safety 
and health program deficiencies, and 
allegations of reprisal; 

(9) Report their dissatisfaction to the 
Secretary if half a committee deter-
mines there are deficiencies in the es-
tablishment’s safety and health pro-
gram or is not satisfied with the agen-
cy’s reports of reprisal investigations; 
and 

(10) Request the Secretary to conduct 
an evaluation or inspection if half the 
members of record are not satisfied 
with an agency’s response to a report 
of hazardous working conditions. 

§ 1960.41 National committee duties. 
National committees established 

under this subpart shall, except where 
prohibited by law: 

(a) Monitor performance of the agen-
cy safety and health program and 
make policy recommendations to the 
head of the agency on the operation of 
the program; 

(b) Monitor and assist in the develop-
ment and operation of the agency’s es-
tablishment committees. As the com-
mittee deems appropriate, monitor and 
review: Reports of inspections; internal 
and external evaluation reports; agen-
cy safety and health training pro-
grams; proposed agency standards; 
agency plans for abating hazards; and 
responses to reports of hazardous con-

ditions; safety and health program de-
ficiencies; and allegations of reprisal; 

(c) Monitor and recommend changes 
in the resources allocated to the entire 
agency safety and health program; 

(d) Report their dissatisfaction to the 
Secretary if half a committee deter-
mines there are deficiencies in the 
agency’s safety and health program or 
is not satisfied with the agency’s re-
ports of reprisal investigations; and 

(e) Request the Secretary to conduct 
an evaluation or inspection if half the 
members of record are not satisfied 
with an agency’s response to a report 
of hazardous working conditions. 

Subpart G—Allegations of Reprisal 

§ 1960.46 Agency responsibility. 

(a) The head of each agency shall es-
tablish procedures to assure that no 
employee is subject to restraint, inter-
ference, coercion, discrimination or re-
prisal for filing a report of an unsafe or 
unhealthful working condition, or 
other participation in agency occupa-
tional safety and health program ac-
tivities, or because of the exercise by 
such employee on behalf of himself or 
herself or others of any right afforded 
by section 19 of the Act, Executive 
Order 12196, or this part. These rights 
include, among other, the right of an 
employee to decline to perform his or 
her assigned task because of a reason-
able belief that, under the cir-
cumstances the task poses an immi-
nent risk of death or serious bodily 
harm coupled with a reasonable belief 
that there is insufficient time to seek 
effective redress through normal haz-
ard reporting and abatement proce-
dures established in accordance with 
this part. 

(b) Based on the Secretary’s evalua-
tion of agencies’ procedures for pro-
tecting employees from reprisal, the 
Secretary shall report to the President 
by September 30, 1982 his findings and 
recommendations for improvements in 
procedures for the investigation and 
resolution of allegations of reprisal. 

§ 1960.47 Results of investigations. 

Each agency shall keep occupational 
safety and health committees advised 
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of agency activity regarding allega-
tions of reprisal and any agency deter-
minations thereof. Agency officials 
shall provide copies of reprisal inves-
tigation findings, if any, to the Sec-
retary and to the appropriate safety 
and health committee. 

Subpart H—Training 
§ 1960.54 Training of top management 

officials. 
Each agency shall provide top man-

agement officials with orientation and 
other learning experiences which will 
enable them to manage the occupa-
tional safety and health programs of 
their agencies. Such orientation should 
include coverage of section 19 of the 
Act, Executive Order 12196, the require-
ments of this part, and the agency safe-
ty and health program. 

§ 1960.55 Training of supervisors. 
(a) Each agency shall provide occupa-

tional safety and health training for 
supervisory employees that includes: 
supervisory responsibility for providing 
and maintaining safe and healthful 
working conditions for employees, the 
agency occupational safety and health 
program, section 19 of the Act, Execu-
tive Order 12196, this part, occupational 
safety and health standards applicable 
to the assigned workplaces, agency 
procedures for reporting hazards, agen-
cy procedures for reporting and inves-
tigating allegations of reprisal, and 
agency procedures for the abatement of 
hazards, as well as other appropriate 
rules and regulations. 

(b) This supervisory training should 
include introductory and specialized 
courses and materials which will en-
able supervisors to recognize and elimi-
nate, or reduce, occupational safety 
and health hazards in their working 
units. Such training shall also include 
the development of requisite skills in 
managing the agency’s safety and 
health program within the work unit, 
including the training and motivation 
of subordinates toward assuring safe 
and healthful work practices. 

§ 1960.56 Training of safety and health 
specialists. 

(a) Each agency shall provide occupa-
tional safety and health training for 

safety and health specialists through 
courses, laboratory experiences, field 
study, and other formal learning expe-
riences to prepare them to perform the 
necessary technical monitoring, con-
sulting, testing, inspecting, designing, 
and other tasks related to program de-
velopment and implementation, as well 
as hazard recognition, evaluation and 
control, equipment and facility design, 
standards, analysis of accident, injury, 
and illness data, and other related 
tasks. 

(b) Each agency shall implement ca-
reer development programs for their 
occupational safety and health special-
ists to enable the staff to meet present 
and future program needs of the agen-
cy. 

§ 1960.57 Training of safety and health 
inspectors. 

Each agency shall provide training 
for safety and health inspectors with 
respect to appropriate standards, and 
the use of appropriate equipment and 
testing procedures necessary to iden-
tify and evaluate hazards and suggest 
general abatement procedures during 
or following their assigned inspections, 
as well as preparation of reports and 
other documentation to support the in-
spection findings. 

§ 1960.58 Training of collateral duty 
safety and health personnel and 
committee members. 

Within six months after October 1, 
1980, or on appointment of an employee 
to a collateral duty position or to a 
committee, each agency shall provide 
training for collateral duty safety and 
health personnel and all members of 
certified occupational safety and 
health committees commensurate with 
the scope of their assigned responsibil-
ities. Such training shall include: The 
agency occupational safety and health 
program; section 19 of the Act; Execu-
tive Order 12196; this part; agency pro-
cedures for the reporting, evaluation 
and abatement of hazards; agency pro-
cedures for reporting and investigating 
allegations of reprisal, the recognition 
of hazardous conditions and environ-
ments; identification and use of occu-
pational safety and health standards, 
and other appropriate rules and regula-
tions. 
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§ 1960.59 Training of employees and 
employee representatives. 

(a) Each agency shall provide appro-
priate safety and health training for 
employees including specialized job 
safety and health training appropriate 
to the work performed by the em-
ployee, for example: Clerical; printing; 
welding; crane operation; chemical 
analysis, and computer operations. 
Such training also shall inform em-
ployees of the agency occupational 
safety and health program, with em-
phasis on their rights and responsibil-
ities. 

(b) Occupational safety and health 
training for employees of the agency 
who are representatives of employee 
groups, such as labor organizations 
which are recognized by the agency, 
shall include both introductory and 
specialized courses and materials that 
will enable such groups to function ap-
propriately in ensuring safe and 
healthful working conditions and prac-
tices in the workplace and enable them 
to effectively assist in conducting 
workplace safety and health inspec-
tions. Nothing in this paragraph shall 
be construed to alter training provi-
sions provided by law, Executive Order, 
or collective bargaining arrangements. 

§ 1960.60 Training assistance. 
(a) Agency heads may seek training 

assistance from the Secretary of Labor, 
the National Institute for Occupational 
Safety and Health and other appro-
priate sources. 

(b) After the effective date of Execu-
tive Order 12196, the Secretary shall, 
upon request and with reimbursement, 
conduct orientation for Designated 
Agency Safety and Health Officials 
and/or their designees which will en-
able them to manage the occupational 
safety and health programs of their 
agencies. Such orientation shall in-
clude coverage of section 19 of the Act, 
Executive Order 12196, and the require-
ments of this part. 

(c) Upon request and with reimburse-
ment, the Department of Labor shall 
provide each agency with training ma-
terials to assist in fulfilling the train-
ing needs of this subpart, including 
resident and field training courses de-
signed to meet selected training needs 
of agency safety and health specialists, 

safety and health inspectors, and col-
lateral duty safety and health per-
sonnel. These materials and courses in 
no way reduce each agency’s responsi-
bility to provide whatever specialized 
training is required by the unique char-
acteristics of its work. 

(d) In cooperation with OPM, the 
Secretary will develop guidelines and/ 
or provide materials for the safety and 
health training programs for high-level 
managers, supervisors, members of 
committees, and employee representa-
tives. 

Subpart I—Recordkeeping and 
Reporting Requirements 

SOURCE: 69 FR 68804, Nov. 26, 2004, unless 
otherwise noted. 

§ 1960.66 Purpose, scope and general 
provisions. 

(a) The purpose of this subpart is to 
establish uniform requirements for col-
lecting and compiling by agencies of 
occupational safety and health data, 
for proper evaluation and necessary 
corrective action, and to assist the 
Secretary in meeting the requirement 
to develop and maintain an effective 
program of collection, compilation, 
and analysis of occupational safety and 
health statistics. 

(b) Except as modified by this sub-
part, Federal agency injury and illness 
recording and reporting requirements 
shall comply with the requirements 
under 29 CFR part 1904, subparts C, D, 
E, and G, except that the definition of 
‘‘establishment’’ found in 29 CFR 
1960.2(h) will remain applicable to Fed-
eral agencies. 

(c) Each agency shall utilize the in-
formation collected through its man-
agement information system to iden-
tify unsafe and unhealthful working 
conditions, and to establish program 
priorities. 

(d) The provisions of this subpart are 
not intended to discourage agencies 
from utilizing recordkeeping and re-
porting forms which contain a more de-
tailed breakdown of information than 
the recordkeeping and reporting forms 
provided by the Department of Labor. 
Because of the unique nature of the na-
tional recordkeeping program, Federal 
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agencies must have recording and re-
porting requirements that are the same 
as 29 CFR part 1904 for determining 
which injuries and illnesses will be en-
tered into the records and how they are 
entered. All other injury and illness re-
cording and reporting requirements 
used by any Federal agency may be 
more stringent than, or supplemental 
to, the requirements of 29 CFR part 
1904, but must not interfere with the 
agency’s ability to provide the injury 
and illness information required by 29 
CFR part 1904. 

(e) Information concerning occupa-
tional injuries and illnesses or acci-
dents which, pursuant to statute or Ex-
ecutive Order, must be kept secret in 
the interest of national defense or for-
eign policy shall be recorded on sepa-
rate forms. Such records shall not be 
submitted to the Department of Labor 
but may be used by the appropriate 
Federal agency in evaluating the agen-
cy’s program to reduce occupational 
injuries, illnesses and accidents. 

NOTE TO § 1960.66: The recording or report-
ing of a work-related injury, illness or fatal-
ity does not constitute an admission that 
the Federal agency, or other individual was 
at fault or otherwise responsible for purposes 
of liability. Such recording or reporting does 
not constitute an admission of the existence 
of an employer/employee relationship be-
tween the individual recording the injury 
and the injured individual. The recording or 
reporting of any such injury, illness or fatal-
ity does not mean that an OSHA rule has 
been violated or that the individual in ques-
tion is eligible for workers’ compensation or 
any other benefits. The requirements of this 
part do not diminish or modify in any way a 
Federal agency’s responsibilities to report or 
record injuries and illnesses as required by 
the Office of Workers’ Compensation Pro-
grams under the Federal Employees’ Com-
pensation Act (FECA), 5 U.S.C. 8101 et seq. 

(f) Retention and access of employee 
exposure and medical records shall be 
in accordance with 29 CFR 1910.1020. 

[69 FR 68804, Nov. 26, 2004, as amended at 78 
FR 47190, Aug. 5, 2013] 

§ 1960.67 Federal agency certification 
of the injury and illness annual 
summary (OSHA 300–A or equiva-
lent). 

As required by 29 CFR 1904.32, a com-
pany executive must certify that he or 
she has examined the OSHA 300 Log 
and that he or she believes, based on 

his or her knowledge of the process by 
which the information was recorded, 
that the annual summary is correct 
and complete. For Federal establish-
ments, the person who performs the 
certification shall be one of the fol-
lowing: 

(a) The senior establishment manage-
ment official, 

(b) The head of the Agency for which 
the senior establishment management 
official works, or 

(c) Any management official who is 
in the direct chain of command be-
tween the senior establishment man-
agement official and the head of the 
Agency. 

NOTE TO § 1960.67: The requirement for cer-
tification of Federal agency injury and ill-
ness records in this section is necessary be-
cause the private sector position titles con-
tained in 29 CFR part 1904 do not fit the Fed-
eral agency position titles for agency execu-
tives. The Federal officials listed in this sec-
tion are intended to be the equivalent of the 
private sector officials who are required to 
certify records under § 1904.32(b)(4). 

§ 1960.68 Prohibition against discrimi-
nation. 

Section 1904.36 of this chapter refers 
to Section 11(c) of the Occupational 
Safety and Health Act. For Federal 
agencies, the words ‘‘Section 11(c)’’ 
shall be read as ‘‘Executive Order 12196 
Section 1–201(f).’’ 

NOTE TO § 1960.68: Section 11(c) of the Occu-
pational Safety and Health Act only applies 
to private sector employers and the U.S. 
Postal Service. The corresponding prohibi-
tions against discrimination applicable to 
Federal employers are contained in Section 
1–201(f) of Executive Order 12196, 45 FR 12769, 
3 CFR, 1980 Comp. p. 145. 

§ 1960.69 Retention and updating of 
old forms. 

Federal agencies must retain copies 
of the recordkeeping records utilized 
under the system in effect prior to Jan-
uary 1, 2005 for five years following the 
year to which they relate and continue 
to provide access to the data as though 
these forms were the OSHA Form 300 
Log and Form 301 Incident Report. 
Agencies are not required to update the 
old forms. 
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§ 1960.70 Reporting of serious acci-
dents. 

Agencies must provide the Office of 
Federal Agency Programs with a sum-
mary report of each fatal and cata-
strophic accident investigation. The 
summaries shall address the date/time 
of accident, agency/establishment 
named and location, and consequences, 
description of operation and the acci-
dent, causal factors, applicable stand-
ards and their effectiveness, and agen-
cy corrective/preventive actions. 

NOTE TO § 1960.70: The requirements of this 
section are in addition to the requirements 
for reporting fatalities and multiple hos-
pitalization incidents to OSHA under 29 CFR 
1904.39. 

§ 1960.71 Agency annual reports. 
(a) The Act and E.O. 12196 require all 

Federal agency heads to submit to the 
Secretary an annual report on their 
agency’s occupational safety and 
health program, containing such infor-
mation as the Secretary prescribes. 

(1) Each agency must submit to the 
Secretary by May 1 of each year a re-
port describing the agency’s occupa-
tional safety and health program of the 
previous calendar year and objectives 
for the current fiscal year. The report 
shall include a summary of the agen-
cy’s self-evaluation finding as required 
by § 1960.78(b). 

(2) The Secretary must provide the 
agencies with the guidelines and for-
mat for the reports at the time they 
are requested. 

(3) The agency reports will be used in 
preparing the Secretary’s report to the 
President. 

(b) The Secretary will submit to the 
President by January 1 of each year a 
summary report of the status of the oc-
cupational safety and health of Federal 
employees based on agency reports, 
evaluations of individual agency 
progress and problems in correcting 
unsafe or unhealthful working condi-
tions, and recommendations for im-
proving their performance. 

[69 FR 68804, Nov. 26, 2004, as amended at 78 
FR 47190, Aug. 5, 2013] 

§ 1960.72 Reporting Federal Agency In-
jury and Illness Information. 

(a) Each agency must submit to the 
Secretary by May 1 of each year all in-
formation included on the agency’s 
previous calendar year’s occupational 
injury and illness recordkeeping forms. 
The information submitted must in-
clude all data entered on the OSHA 
Form 300, Log of Work-Related Injuries 
and Illnesses (or equivalent); OSHA 
Form 301, Injury and Illness Incident 
Report (or equivalent); and OSHA 
Form 300A, Summary of Work-Related 
Injuries and Illnesses (or equivalent). 

(b) The Secretary must provide each 
agency by January 15 of each year with 
the format and guidelines for electroni-
cally submitting the agency’s occupa-
tional injury and illness recordkeeping 
information. 

(c) Each agency must submit to the 
Secretary by May 1, 2014, a list of all 
establishments. The list must include 
information about the department/ 
agency affiliation, NAICS code, a 
street address, city, state and zip code. 
Federal agencies are also responsible 
for updating their list of establish-
ments by May 1 of each year when they 
submit the annual report to the Sec-
retary required by § 1960.71(a)(1). 

[78 FR 47190, Aug. 5, 2013] 

§ 1960.73 Federal agency injury and ill-
ness recordkeeping forms. 

(a) When filling out the OSHA Form 
300 or equivalent, each agency must 
enter the employee’s OPM job series 
number and job title in Column (c). 

(b) When recording the injuries and 
illnesses of uncompensated volunteers, 
each agency must enter a ‘‘V’’ before 
the OPM job series number in Column 
(c) of the OSH Form 300 log or equiva-
lent. 

(c) Each agency must calculate the 
total number of hours worked by un-
compensated volunteers. 

[78 FR 47191, Aug. 5, 2013] 
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§§ 1960.74 [Reserved] 

Subpart J—Evaluation of Federal 
Occupational Safety and 
Health Programs 

§ 1960.78 Purpose and scope. 

(a) The purpose of this subpart is to 
establish a comprehensive program for 
the evaluation of Federal employee oc-
cupational safety and health programs. 
This subpart includes the responsibil-
ities of agency heads in conducting 
self-evaluations of the effectiveness of 
their occupational safety and health 
programs, and the responsibilities of 
the Secretary in evaluating the extent 
to which each agency head has devel-
oped and implemented agency pro-
grams in accordance with the require-
ments of Executive Order 12196 and this 
part. 

(b) Agency heads shall develop and 
implement a program for evaluating 
the effectiveness of their agency’s oc-
cupational safety and health program. 
An annual summary report shall be 
submitted to the Secretary covering 
self-evaluations conducted during the 
previous year. 

(c) The Secretary shall conduct a 
comprehensive evaluation of each Fed-
eral agency’s occupational safety and 
health program. Evaluations shall be 
conducted on a regular schedule to de-
termine the performance levels of each 
agency’s program. The Secretary shall 
submit to the President each year: A 
summary report of the status of the oc-
cupational safety and health of Federal 
employees; Department of Labor eval-
uations, together with agency re-
sponses, of individual agency progress 
and problems in correcting unsafe and 
unhealthful working conditions, and 
recommendations for improving agen-
cy’s performance. 

§ 1960.79 Self-evaluations of occupa-
tional safety and health programs. 

Agency heads shall develop and im-
plement a program of self-evaluations 
to determine the effectiveness of their 
occupational safety and health pro-
grams. The self-evaluations are to in-
clude qualitative assessments of the 
extent to which their agency safety 
and health programs are: 

(a) Developed in accordance with the 
requirements set forth in Executive 
Order 12196 and this part and, 

(b) Implemented effectively in all 
agency field activities. 

Agencies needing assistance in devel-
oping a self-evaluation program should 
contact the Secretary. 

§ 1960.80 Secretary’s evaluations of 
agency occupational safety and 
health programs. 

(a) In accordance with section 1– 
401(h), the Secretary shall develop a 
comprehensive program for evaluating 
an agency’s occupational safety and 
health program. To accomplish this, 
the Secretary shall conduct: 

(1) A complete and extensive evalua-
tion of all elements of an agency’s oc-
cupational safety and health program 
on a regular basis; 

(2) Special studies of limited areas of 
an agency’s occupational safety and 
health program as deemed necessary by 
the Secretary; and 

(3) Field reviews and scheduled in-
spections of agency workplaces as 
deemed necessary by the Secretary. 

(b) The Secretary shall develop and 
distribute to Federal agencies detailed 
information on the Department of La-
bor’s evaluation program. The informa-
tion shall include, but is not limited 
to: 

(1) The major program elements in-
cluded in a complete and extensive 
evaluation of an agency’s occupational 
safety and health program; 

(2) The methods and factors used to 
determine the effectiveness of each ele-
ment of an agency’s program; 

(3) The factors used to define ‘‘large’’ 
or ‘‘more hazardous’’ Federal agencies, 
establishments, or operations; 

(4) The procedures for conducting 
evaluations including field visits and 
scheduled inspections; and 

(5) The reporting format for agency 
heads in submitting annual summaries 
of their self-evaluation programs. 

(c) Prior to the initiation of an agen-
cy evaluation, the Department of 
Labor will review the annual agency 
self-evaluation summary report. The 
Secretary will then develop a program 
evaluation plan before the initiation of 
an agency evaluation. A copy of the 
plan shall be furnished to the agency to 
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be evaluated at the time of the notifi-
cation of the evaluation. 

(d) To facilitate the evaluation proc-
ess and to insure full understanding of 
the procedures to be followed and the 
support required from the agency, the 
Secretary, or the Secretary’s rep-
resentative, shall conduct an opening 
conference with the agency head or 
designee. At the opening conference, 
the Secretary’s authority and evalua-
tion plan will be explained. 

(e) The agency evaluation should be 
completed within 90 calendar days of 
the date of the opening conference. 

(f) A report of the evaluation shall be 
submitted to the agency head by the 
Secretary within 90 calendar days from 
the date of the closing conference. 

(g) Agency heads shall respond to the 
evaluation report within 60 calendar 
days of receipt of the report. 

[45 FR 69798, Oct. 21, 1980; 45 FR 77003, Nov. 
21, 1980] 

Subpart K—Field Federal Safety 
and Health Councils 

§ 1960.84 Purpose. 
(a) Executive Order 12196 provides 

that the Secretary shall ‘‘facilitate the 
exchange of ideas and information 
throughout the Government about oc-
cupational safety and health.’’ 

(b) Consistent with this objective, 
the Secretary will continue to sponsor 
and/or provide guidance for those Field 
Federal Safety and Health Councils 
now established and in operation, and 
establish new field councils as nec-
essary. The field councils will consist 
primarily of qualified representatives 
of local area Federal field activities 
whose duties pertain to occupational 
safety and health, and also of rep-
resentatives of recognized local labor 
organizations, or other civilian em-
ployee organizations, at local area Fed-
eral field activities. For the purpose of 
this subpart the definition of field ac-
tivity will be provided by each agency. 

§ 1960.85 Role of the Secretary. 
(a) The Secretary shall maintain liai-

son with agency heads to ensure that 
they encourage their field activities to 
participate actively in field council 
programs. To ensure maximum partici-

pation, the field councils’ annual re-
ports to the Secretary shall provide de-
scriptions of the degree of management 
and employee participation by the de-
fined Federal field activities. The Sec-
retary shall annually furnish each 
agency head with a report consoli-
dating the information received as to 
the participation of the agency’s sev-
eral field installations in field council 
activities. 

(b) The Secretary shall provide lead-
ership and guidance and make avail-
able necessary equipment, supplies, 
and staff services to the Field Federal 
Safety and Health Councils to assist 
them in carrying out their responsibil-
ities. The Secretary shall also provide 
consultative and technical services to 
field councils. These services shall in-
volve aid in any phase of developing 
and planning programs; and in spon-
soring, conducting or supporting safety 
and health training courses. 

§ 1960.86 Establishing councils. 

(a) Those field councils established 
and in operation prior to the effective 
date of this subpart will continue to 
function without interruption provided 
they are operating in accordance with 
the provision of their charter and this 
subpart. 

(b) The Secretary may establish a 
council in any area where ten or more 
Federal establishments totaling 300 or 
more employees are located within an 
area having a radius of 50 miles, and 
there is substantial agreement among 
the agencies that such a council would 
be useful. In any such area where there 
is no council already established, a 
field representative of the Secretary 
may, upon his own initiative or at the 
request of any establishment within 
the area, contact representatives of all 
establishments within the area and en-
courage the organization of a field 
council. 

(c) After a new council has been orga-
nized, officers elected, and articles of 
organization drafted and accepted by 
the council membership, a formal re-
quest for recognition as a field council 
shall be sent to the Secretary. Upon 
approval of the Articles of Organiza-
tion, a charter will be issued. 
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(d) At the first general meeting of 
the council, committees should be ap-
pointed and the cooperation of all par-
ticipants should be solicited to aid the 
functioning of committees and the suc-
cessful accomplishment of the coun-
cil’s objectives. 

§ 1960.87 Objectives. 
The basic objective of field councils 

is to facilitate the exchange of ideas 
and information to assist agencies to 
reduce the incidence, severity and cost 
of occupational accidents, injuries, and 
illnesses. Field councils shall act on 
behalf of the Secretary or his designees 
on occupational safety and health ac-
tivities in carrying out within their re-
spective geographic areas the following 
functions: 

(a) To act as a clearinghouse on in-
formation and data on occupational ac-
cidents, injuries, and illnesses and 
their prevention. 

(b) To plan, organize and conduct 
field council meetings or programs 
which will give technical advice and in-
formation on occupational safety and 
health to representatives of partici-
pating agencies and employee organi-
zations. 

(c) To promote improvement of safe-
ty and health programs and organiza-
tions in each Federal agency rep-
resented or participating in council ac-
tivities. 

(d) To promote coordination, co-
operation, and sharing of resources and 
expertise to aid agencies with inad-
equate or limited resources. These ob-
jectives can be accomplished in a vari-
ety of ways. For example, field coun-
cils could organize and conduct train-
ing programs for employee representa-
tives, collateral duty and professional 
safety and health personnel, coordinate 
or promote programs for inspections, 
or, on request, conduct inspections and 
evaluations of the agencies’ safety and 
health programs. 

(e) To provide Federal Executive 
Boards, Federal Executive Associa-
tions, labor union organizations and 
other employee representatives with 
information on the administrative and 
technical aspects of safety and health 
programs. 

(f) To evaluate the safety and health 
problems peculiar to local conditions 

and facilitate solutions to these prob-
lems through council activities. 

(g) To develop a cooperative relation-
ship with local community leaders by 
informing them of the existing func-
tions and objectives of the council and 
by calling on them for support and par-
ticipation in council meetings and ac-
tivities. 

§ 1960.88 Membership and participa-
tion. 

(a) Each field council shall consist of 
the designated representatives of local 
Federal activities appointed by their 
respective activity heads, after con-
sultation with appropriate employee 
representatives and appropriate cer-
tified safety and health committees. 

(b) Federal agency heads should en-
courage each field activity having re-
sponsibility for the safety and health 
of agency employees to participate in 
the programs of these councils. 

(c) Each activity head shall appoint 
an equal number of officially des-
ignated representatives (with des-
ignated alternates), from management 
and from nonmanagement employees, 
consistent with applicable collective 
bargaining arrangements. 

(d) Representatives shall be selected 
from individuals in the following cat-
egories: 

(1) Federal occupational safety and 
health professionals. 

(2) Related Federal professionals, or 
collateral duty personnel. This in-
cludes persons employed in professions 
or occupations related to or concerned 
with safety and health of employees. 

(3) Line management officials. 
(4) Representatives of recognized 

Federal labor or other employee orga-
nizations. 

(i) Where certified occupational safe-
ty and health committees exist, non-
management members of the commit-
tees shall be given the opportunity to 
select one individual for official ap-
pointment to field councils by the ac-
tivity head. 

(ii) Where employees are represented 
by collective bargaining arrangements, 
but no committee exists, nonmanage-
ment members of field councils shall be 
selected from among those rec-
ommended by the exclusive bargaining 
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representatives for official appoint-
ment to field councils by the activity 
head. 

(iii) Where some employees in an ac-
tivity are represented by collective 
bargaining arrangements and others 
are not, the agency head should solicit 
nominations for the agency’s des-
ignated nonmanagement representa-
tive and alternate both from lawful 
labor organization(s) with collective 
bargaining status and from employees 
not represented through collective bar-
gaining and should select from the 
nominees for official appointment as 
designated employee representatives 
on the field council. 

(e) Representatives from non-Federal 
organizations. Associate membership 
may be granted to any non-Federally 
employed person who demonstrated in-
terest in occupational safety and 
health. An associate member has no 
voting rights and may not hold any of-
fice. 

(f) No maximum limitation shall be 
imposed by a council on itself, in re-
gard to the numbers of personnel in 
any of the above categories that may 
attend meetings and/or participate in 
field council activities. An agency is 
free to have any number of individuals, 
in addition to the officially designated 
representatives participate in council 
activities. 

(g) Only officially designated agency 
representatives or their alternates 
shall have voting privileges. All rep-
resentatives and participants shall 
serve without additional compensation. 

(h) Travel funds shall be made avail-
able equally to management and non-
management employee representatives. 

§ 1960.89 Organization. 
(a) Field council officers shall in-

clude, as a minimum, a chairperson, 
vice chairperson, and secretary. Offi-
cers shall be elected for a one or two- 
year term on a calendar year basis by 
a majority vote of the designated rep-
resentatives. Election of officers shall 
be held at least 60 days before the be-
ginning of a calendar year. The elec-
tion may be conducted at a regularly 
scheduled meeting or by letter ballot. 

(b) Each council shall notify the ap-
propriate OSHA Regional Office and 
the Office of Federal Agency Safety 

and Health Programs of the name, 
agency address, and telephone number 
of each newly elected official. 

(c) Each council shall have an Execu-
tive Committee consisting of all elect-
ed officers, chairpersons of appointed 
committees and the immediate past 
chairperson of the field council. 

(d) In addition to the Executive Com-
mittee, each council shall have either a 
membership committee, a program 
committee and a finance committee, or 
a council official designated responsi-
bility in these areas. Additional com-
mittees may be appointed by the chair-
person for specific purposes as war-
ranted. 

§ 1960.90 Operating procedures. 
(a) The Executive Committee of each 

council shall meet at least 45 days be-
fore the beginning of each calendar 
year to approve an annual program for 
the council designed to accomplish the 
objectives and functions stated in 
§ 1960.87. In addition, the Executive 
Committee shall meet periodically to 
ensure that the meetings and other ac-
tivities of the council are being con-
ducted as outlined in the council sched-
ule. 

(b) The council program shall include 
at least four meetings or activities per 
year dealing with occupational safety 
and health issues. 

(c) Each field council shall submit to 
the Secretary or his designee by March 
15 of each year a report describing the 
activities and programs of the previous 
calendar year and plans for the current 
year. In addition, the report shall ad-
dress the participation and attendance 
of designated representatives of the 
council. The Office of Federal Agency 
Safety and Health Programs, OSHA, 
shall furnish guidelines to field coun-
cils concerning the preparation of this 
report. 

(d) Upon determination that a coun-
cil is not operating in accordance with 
its charter and the provisions of this 
subpart, and after consultation with 
appropriate OSHA regional officials, 
the Secretary shall revoke the coun-
cil’s charter. Upon revocation of a 
charter, the council shall surrender all 
its government property to the appro-
priate OSHA regional official. Any con-
tinuing or future organization in the 
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same geographical area shall not use 
the title Field Federal Safety and 
Health Council, or any derivation 
thereof, unless formally rechartered by 
the Secretary. Notification of revoca-
tion of a council’s charter shall be sent 
to the chairperson, where identifiable, 
and to the appropriate OSHA Regional 
Office. 

PART 1975—COVERAGE OF EM-
PLOYERS UNDER THE WILLIAMS- 
STEIGER OCCUPATIONAL SAFETY 
AND HEALTH ACT OF 1970 

Sec. 
1975.1 Purpose and scope. 
1975.2 Basis of authority. 
1975.3 Extent of coverage. 
1975.4 Coverage. 
1975.5 States and political subdivisions 

thereof. 
1975.6 Policy as to domestic household em-

ployment activities in private resi-
dences. 

AUTHORITY: Secs. 2, 3, 4, 8, Occupational 
Safety and Health Act of 1970 (29 U.S.C. 651, 
652, 653, 657); Secretary of Labor’s Order No. 
12–71 (36 FR 8754). 

SOURCE: 37 FR 929, Jan. 21, 1972, unless oth-
erwise noted. 

§ 1975.1 Purpose and scope. 
(a) Among other things, the Wil-

liams-Steiger Act poses certain duties 
on employers. This part has the limited 
purpose and scope of clarifying which 
persons are considered to be employers 
either as a matter of interpretation of 
the intent and terms of the Act or as a 
matter of policy appropriate to admin-
istering and enforcing the Act. In 
short, the purpose and scope of this 
part is to indicate which persons are 
covered by the Act as employers and, 
as such, subject to the requirements of 
the Act. 

(b) It is not the purpose of this part 
to indicate the legal effect of the Act, 
once coverage is determined. Section 
4(b)(1) of the Act provides that the 
statute shall be inapplicable to work-
ing conditions to the extent they are 
subject to another Federal agency’s ex-
ercise of different statutory authority 
affecting the occupational safety and 
health aspects of those conditions. 
Therefore, a person may be considered 
an employer covered by the Act, and 

yet standards issued under the Act re-
specting certain working conditions 
would not be applicable to the extent 
those conditions were subject to an-
other agency’s authority. 

§ 1975.2 Basis of authority. 
The power of Congress to regulate 

employment conditions under the Wil-
liams-Steiger Occupational Safety and 
Health Act of 1970, is derived mainly 
from the Commerce Clause of the Con-
stitution. (section 2(b), Pub. L. 91–596; 
U.S. Constitution, Art. I, Sec. 8, Cl. 3; 
‘‘United States v. Darby,’’ 312 U.S. 100.) 
The reach of the Commerce Clause ex-
tends beyond Federal regulation of the 
channels and instrumentalities of 
interstate commerce so as to empower 
Congress to regulate conditions or ac-
tivities which affect commerce even 
though the activity or condition may 
itself not be commerce and may be 
purely intrastate in character. (‘‘Gib-
bons v. Ogden,’’ 9 Wheat. 1, 195; ‘‘United 
States v. Darby,’’ supra; ‘‘Wickard v. 
Filburn,’’ 317 U.S. 111, 117; and ‘‘Perez 
v. United States,’’ 91 S. Ct. 1357 (1971).) 
And it is not necessary to prove that 
any particular intrastate activity af-
fects commerce, if the activity is in-
cluded in a class of activities which 
Congress intended to regulate because 
the class affects commerce. (‘‘Heart of 
Atlanta Motel, Inc. v. United States,’’ 
379 U.S. 241; ‘‘Katzenbach v. McClung,’’ 
379 U.S. 294; and ‘‘Perez v. United 
States,’’ supra.) Generally speaking, 
the class of activities which Congress 
may regulate under the commerce 
power may be as broad and as inclusive 
as Congress intends, since the com-
merce power is plenary and has no re-
strictions placed on it except specific 
constitutional prohibitions and those 
restrictions Congress, itself, places on 
it. (‘‘United States v. Wrightwood 
Dairy Co.,’’ 315 U.S. 110; and ‘‘United 
States v. Darby,’’ supra.) Since there 
are no specific constitutional prohibi-
tions involved, the issue is reduced to 
the question: How inclusive did Con-
gress intend the class of activities to 
be under the Williams-Steiger Act? 

§ 1975.3 Extent of coverage. 
(a) Section 2(b) of the Williams- 

Steiger Occupational Safety and 
Health Act (Public Law 91–596) sets 
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forth the purpose and policy of Con-
gress in enacting this legislation. In 
pertinent part, that section reads as 
follows: 

(b) Congress declares it to be its purpose 
and policy, through the exercise of its pow-
ers to regulate commerce among the several 
States and with foreign nations and to pro-
vide for the general welfare, to assure so far 
as possible every working man and woman in 
the Nation safe and healthful working condi-
tions and to preserve our human resources 
* * * 

Congressman William Steiger described 
the scope of the Act’s coverage in the 
following words during a discussion of 
the legislation on the floor of the 
House of Representatives: 

The coverage of this bill is as broad, gen-
erally speaking, as the authority vested in 
the Federal Government by the commerce 
clause of the Constitution (Cong. Rec., vol. 
116, p. H–11899, Dec. 17, 1970) 

The legislative history, as a whole, 
clearly shows that every amendment or 
other proposal which would have re-
sulted in any employee’s being left out-
side the protections afforded by the 
Act was rejected. The reason for ex-
cluding no employee, either by exemp-
tion or limitation on coverage, lies in 
the most fundamental of social pur-
poses of this legislation which is to 
protect the lives and health of human 
beings in the context of their employ-
ment. 

(b) The Williams-Steiger Act includes 
special provisions (sections 19 and 
18(c)(6)) for the protection of Federal 
and State employees to whom the Act’s 
other provisions are made inapplicable 
under section 3(5), which excludes from 
the definition of the term ‘‘employer’’ 
both the United States and any State 
or political subdivision of a State. 

(c) In the case of section 4(b)(1) of the 
Act, which makes the Act inapplicable 
to working conditions to the extent 
they are protected under laws adminis-
tered by other Federal agencies, Con-
gress did not intend to grant any gen-
eral exemptions under the Act; its sole 
purpose was to avoid duplication of ef-
fort by Federal agencies in establishing 
a national policy of occupational safe-
ty and health protection. 

(d) Interpretation of the provisions 
and terms of the Williams-Steiger Act 

must of necessity be consistent with 
the express intent of Congress to exer-
cise its commerce power to the extent 
that, ‘‘so far as possible, every working 
man and woman in the Nation’’ would 
be protected as provided for in the Act. 
The words ‘‘so far as possible’’ refer to 
the practical extent to which govern-
mental regulation and expended re-
sources are capable of achieving safe 
and healthful working conditions; the 
words are not ones of limitation on 
coverage. The controlling definition for 
the purpose of coverage under the Act 
is that of ‘‘employer’’ contained in sec-
tion 3(5). This term is defined as fol-
lows: 

(5) The term ‘‘employer’’ means any person 
engaged in a business affecting commerce 
who has employees, but does not include the 
United States or any State or political sub-
division of a State. 

In carrying out the broad coverage 
mandate of Congress, we interpret the 
term ‘‘business’’ in the above definition 
as including any commercial or non-
commercial activity affecting com-
merce and involving the employment 
of one or more employees; the term 
‘‘commerce’’ is defined in the Act 
itself, in section 3(3). Since the legisla-
tive history and the words of the stat-
ute, itself, indicate that Congress in-
tended the full exercise of its com-
merce power in order to reduce em-
ployment-related hazards which, as a 
whole impose a substantial burden on 
commerce, it follows that all employ-
ments where such hazards exist or 
could exist (that is, those involving the 
employment of one or more employees) 
were intended to be regulated as a class 
of activities which affects commerce. 

§ 1975.4 Coverage. 

(a) General. Any employer employing 
one or more employees would be an 
‘‘employer engaged in a business af-
fecting commerce who has employees’’ 
and, therefore, he is covered by the Act 
as such. 

(b) Clarification as to certain employ-
ers—(1) The professions, such as physi-
cians, attorneys, etc. Where a member of 
a profession, such as an attorney or 
physician, employs one or more em-
ployees such member comes within the 
definition of an employer as defined in 
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the Act and interpreted thereunder 
and, therefore, such member is covered 
as an employer under the Act and re-
quired to comply with its provisions 
and with the regulations issued there-
under to the extent applicable. 

(2) Agricultural employers. Any person 
engaged in an agricultural activity em-
ploying one or more employees comes 
within the definition of an employer 
under the Act, and therefore, is covered 
by its provisions. However, members of 
the immediate family of the farm em-
ployer are not regarded as employees 
for the purposes of this definition. 

(3) Indians. The Williams-Steiger Act 
contains no special provisions with re-
spect to different treatment in the case 
of Indians. It is well settled that under 
statutes of general application, such as 
the Williams-Steiger Act, Indians are 
treated as any other person, unless 
Congress expressly provided for special 
treatment. ‘‘FPC v. Tuscarora Indian 
Nation,’’ 362 U.S. 99, 115–118 (1960); 
‘‘Navajo Tribe v. N.L.R.B.,’’ 288 F.2d 
162, 164–165 (D.C. Cir. 1961), cert. den. 
366 U.S. 928 (1961). Therefore, provided 
they otherwise come within the defini-
tion of the term ‘‘employer’’ as inter-
preted in this part, Indians and Indian 
tribes, whether on or off reservations, 
and non-Indians on reservations, will 
be treated as employers subject to the 
requirements of the Act. 

(4) Nonprofit and charitable organiza-
tions. The basic purpose of the Wil-
liams-Steiger Act is to improve work-
ing environments in the sense that 
they impair, or could impair, the lives 
and health of employees. Therefore, 
certain economic tests such as whether 
the employer’s business is operated for 
the purpose of making a profit or has 
other economic ends, may not properly 
be used as tests for coverage of an em-
ployer’s activity under the Williams- 
Steiger Act. To permit such economic 
tests to serve as criteria for excluding 
certain employers, such as nonprofit 
and charitable organizations which em-
ploy one or more employees, would re-
sult in thousands of employees being 
left outside the protections of the Wil-
liams-Steiger Act in disregard of the 
clear mandate of Congress to assure 
‘‘every working man and woman in the 
Nation safe and healthful working con-
ditions * * *’’. Therefore, any chari-

table or non-profit organization which 
employs one or more employees is cov-
ered under the Williams-Steiger Act 
and is required to comply with its pro-
visions and the regulations issued 
thereunder. (Some examples of covered 
charitable or non-profit organizations 
would be disaster relief organizations, 
philanthropic organizations, trade as-
sociations, private educational institu-
tions, labor organizations, and private 
hospitals.) 

(c) Coverage of churches and special 
policy as to certain church activities—(1) 
Churches. Churches or religious organi-
zations, like charitable and nonprofit 
organizations, are considered employ-
ers under the Act where they employ 
one or more persons in secular activi-
ties. As a matter of enforcement pol-
icy, the performance of, or participa-
tion in, religious services (as distin-
guished from secular or proprietary ac-
tivities whether for charitable or reli-
gion-related purposes) will be regarded 
as not constituting employment under 
the Act. Any person, while performing 
religious services or participating in 
them in any degree is not regarded as 
an employer or employee under the 
Act, notwithstanding the fact that 
such person may be regarded as an em-
ployer or employee for other pur-
poses—for example, giving or receiving 
remuneration in connection with the 
performance of religious services. 

(2) Examples. Some examples of cov-
erage of religious organizations as em-
ployers would be: A private hospital 
owned or operated by a religious orga-
nization; a private school or orphanage 
owned or operated by a religious orga-
nization; commercial establishments of 
religious organizations engaged in pro-
ducing or selling products such as alco-
holic beverages, bakery goods, reli-
gious goods, etc.; and administrative, 
executive, and other office personnel 
employed by religious organizations. 
Some examples of noncoverage in the 
case of religious organizations would 
be: Clergymen while performing or par-
ticipating in religious services; and 
other participants in religious services; 
namely, choir masters, organists, other 
musicians, choir members, ushers, and 
the like. 
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§ 1975.5 States and political subdivi-
sions thereof. 

(a) General. The definition of the 
term ‘‘employer’’ in section 3(5) of the 
Act excludes the United States and 
States and political subdivisions of a 
State: 

(5) The term ‘‘employer’’ means a person 
engaged in a business affecting commerce 
who has employees, but does not include the 
United States or any State or political sub-
division of a State. 

The term ‘‘State’’ is defined as follows 
in section 3(7) of the Act: 

(7) The term ‘‘State’’ includes a State of 
the United States, the District of Columbia, 
Puerto Rico, the Virgin Islands, American 
Samoa, Guam, and the Trust Territory of the 
Pacific Islands. 

Since States, as defined in section 3(7) 
of the Act, and political subdivisions 
thereof are not regarded as employers 
under section 3(5) of the Act, they 
would not be covered as employers 
under the Act, except to the extent 
that section 18(c)(6), and the pertinent 
regulations thereunder, require as a 
condition of approval by the Secretary 
of Labor of a State plan that such plan: 

(6) Contain[s] satisfactory assurances that 
such State will, to the extent permitted by 
its law, establish and maintain an effective 
and comprehensive occupational safety and 
health program applicable to all employees 
of public agencies of the State and its polit-
ical subdivisions, which program is as effec-
tive as the standards contained in an ap-
proved plan. 

(b) Tests. Any entity which has been 
(1) created directly by the State, so as 
to constitute a department or adminis-
trative arm of the government, or (2) 
administered by individuals who are 
controlled by public officials and re-
sponsible to such officials or to the 
general electorate, shall be deemed to 
be a ‘‘State or political subdivision 
thereof’’ under section 3(5) of the Act 
and, therefore, not within the defini-
tion of employer, and, consequently, 
not subject to the Act as an employer. 

(c) Factors for meeting the tests. Var-
ious factors will be taken into consid-
eration in determining whether an en-
tity meets the test discussed above. 
Some examples of these factors are: 

Are the individuals who administer the en-
tity appointed by a public official or elected 
by the general electorate? 

What are the terms and conditions of the 
appointment? 

Who may dismiss such individuals and 
under what procedures? 

What is the financial source of the salary 
of these individuals? 

Does the entity earn a profit? Are such 
profits treated as revenue? 

How are the entity’s functions financed? 
What are the powers of the entity and are 
they usually characteristic of a government 
rather than a private instrumentality like 
the power of eminent domain? 

How is the entity regarded under State and 
local law as well as under other Federal 
laws? 

Is the entity exempted from State and 
local tax laws? 

Are the entity’s bonds, if any, tax-exempt? 
As to the entity’s employees, are they re-
garded like employees of other State and po-
litical subdivisions? 

What is the financial source of the em-
ployee-payroll? 

How do employee fringe benefits, rights, 
obligations, and restrictions of the entity’s 
employees compare to those of the employ-
ees of other State and local departments and 
agencies? 

In evaluating these factors, due regard 
will be given to whether any occupa-
tional safety and health program exists 
to protect the entity’s employees. 

(d) Weight of the factors. The above 
list of factors is not exhaustive and no 
factor, isolated from the particular 
facts of a case, is assigned any par-
ticular weight for the purpose of a de-
termination by the Secretary of Labor 
as to whether a given entity is a 
‘‘State or political subdivision of a 
State’’ and, as such, not subject to the 
Act as an ‘‘employer’’. Each case must 
be viewed on its merits; and whether a 
single factor will be decisive, or wheth-
er the factors must be viewed in their 
relationship to each other as part of a 
sum total, also depends on the merits 
of each case. 

(e) Examples. (1) The following types 
of entities would normally be regarded 
as not being employers under section 
3(5) of the Act: the State Department 
of Labor and Industry; the State High-
way and Motor Vehicle Department; 
State, county, and municipal law en-
forcement agencies as well as penal in-
stitutions; State, county, and munic-
ipal judicial bodies; State University 
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Boards of Trustees; State, county, and 
municipal public school boards and 
commissions; and public libraries. 

(2) Depending on the facts in the par-
ticular situation, the following types of 
entities would probably be excluded as 
employers under section 3(5) of the Act: 
harbor districts, irrigation districts, 
port authorities, bi-State authorities 
over bridges, highways, rivers, harbors, 
etc.; municipal transit entities; and 
State, county, and local hospitals and 
related institutions. 

(3) The following examples are of en-
tities which would normally not be re-
garded as a ‘‘State or political subdivi-
sion of a State’’, but unusual factors to 
the contrary in a particular case may 
indicate otherwise: Public utility com-
panies, merely regulated by State or 
local bodies; businesses, such as alco-
holic beverage distributors, licensed 
under State or local law; other busi-
ness entities which under agreement 
perform certain functions for the 
State, such as gasoline stations con-
ducting automobile inspections for 
State and county governments. 

§ 1975.6 Policy as to domestic house-
hold employment activities in pri-
vate residences. 

As a matter of policy, individuals 
who, in their own residences, privately 
employ persons for the purpose of per-
forming for the benefit of such individ-
uals what are commonly regarded as 
ordinary domestic household tasks, 
such as house cleaning, cooking, and 
caring for children, shall not be subject 
to the requirements of the Act with re-
spect to such employment. 

PART 1977—DISCRIMINATION 
AGAINST EMPLOYEES EXER-
CISING RIGHTS UNDER THE WIL-
LIAMS-STEIGER OCCUPATIONAL 
SAFETY AND HEALTH ACT OF 
1970 

GENERAL 

Sec. 
1977.1 Introductory statement. 
1977.2 Purpose of this part. 
1977.3 General requirements of section 11(c) 

of the Act. 
1977.4 Persons prohibited from discrimi-

nating. 

1977.5 Persons protected by section 11(c). 
1977.6 Unprotected activities distinguished. 

SPECIFIC PROTECTIONS 

1977.9 Complaints under or related to the 
Act. 

1977.10 Proceedings under or related to the 
Act. 

1977.11 Testimony. 
1977.12 Exercise of any right afforded by the 

Act. 

PROCEDURES 

1977.15 Filing of complaint for discrimina-
tion. 

1977.16 Notification of Secretary of Labor’s 
determination. 

1977.17 Withdrawal of complaint. 
1977.18 Arbitration or other agency pro-

ceedings. 

SOME SPECIFIC SUBJECTS 

1977.22 Employee refusal to comply with 
safety rules. 

1977.23 State plans. 

AUTHORITY: Secs. 8, 11, Occupational Safe-
ty and Health Act of 1970 (29 U.S.C. 657, 660); 
Secretary of Labor’s Order No. 12–71 (36 FR 
8754). 

SOURCE: 38 FR 2681, Jan. 29, 1973, unless 
otherwise noted. 

GENERAL 

§ 1977.1 Introductory statement. 

(a) The Occupational Safety and 
Health Act of 1970 (29 U.S.C. 651, et 
seq.), hereinafter referred to as the Act, 
is a Federal statute of general applica-
tion designed to regulate employment 
conditions relating to occupational 
safety and health and to achieve safer 
and healthier workplaces throughout 
the Nation. By terms of the Act, every 
person engaged in a business affecting 
commerce who has employees is re-
quired to furnish each of his employees 
employment and a place of employ-
ment free from recognized hazards that 
are causing or likely to cause death or 
serious physical harm, and, further, to 
comply with occupational safety and 
health standards promulgated under 
the Act. See part 1975 of this chapter 
concerning coverage of the Act. 
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(b) The Act provides, among other 
things, for the adoption of occupa-
tional safety and health standards, re-
search and development activities, in-
spections and investigations of work-
places, and recordkeeping require-
ments. Enforcement procedures initi-
ated by the Department of Labor, re-
view proceedings before an independent 
quasi-judicial agency (the Occupa-
tional Safety and Health Review Com-
mission), and express judicial review 
are provided by the Act. In addition, 
States which desire to assume respon-
sibility for development and enforce-
ment of standards which are at least as 
effective as the Federal standards pub-
lished in this chapter may submit 
plans for such development and en-
forcement of the Secretary of Labor. 

(c) Employees and representatives of 
employees are afforded a wide range of 
substantive and procedural rights 
under the Act. Moreover, effective im-
plementation of the Act and achieve-
ment of its goals depend in large part 
upon the active but orderly participa-
tion of employees, individually and 
through their representatives, at every 
level of safety and health activity. 

(d) This part deals essentially with 
the rights of employees afforded under 
section 11(c) of the Act. Section 11(c) of 
the Act prohibits reprisals, in any 
form, against employees who exercise 
rights under the Act. 

§ 1977.2 Purpose of this part. 

The purpose of this part is to make 
available in one place interpretations 
of the various provisions of section 
11(c) of the Act which will guide the 
Secretary of Labor in the performance 
of his duties thereunder unless and 
until otherwise directed by authori-
tative decisions of the courts, or con-
cluding, upon reexamination of an in-
terpretation, that it is incorrect. 

§ 1977.3 General requirements of sec-
tion 11(c) of the Act. 

Section 11(c) provides in general that 
no person shall discharge or in any 
manner discriminate against any em-
ployee because the employee has: 

(a) Filed any complaint under or re-
lated to the Act; 

(b) Instituted or caused to be insti-
tuted any proceeding under or related 
to the Act; 

(c) Testified or is about to testify in 
any proceeding under the Act or re-
lated to the Act; or 

(d) Exercised on his own behalf or on 
behalf of others any right afforded by 
the Act. 

Any employee who believes that he has 
been discriminated against in violation 
of section 11(c) of the Act may, within 
30 days after such violation occurs, 
lodge a complaint with the Secretary 
of Labor alleging such violation. The 
Secretary shall then cause appropriate 
investigation to be made. If, as a result 
of such investigation, the Secretary de-
termines that the provisions of section 
11(c) have been violated civil action 
may be instituted in any appropriate 
United States district court, to re-
strain violations of section 11(c)(1) and 
to obtain other appropriate relief, in-
cluding rehiring or reinstatement of 
the employee to his former position 
with back pay. Section 11(c) further 
provides for notification of complain-
ants by the Secretary of determina-
tions made pursuant to their com-
plaints. 

§ 1977.4 Persons prohibited from dis-
criminating. 

Section 11(c) specifically states that 
‘‘no person shall discharge or in any 
manner discriminate against any em-
ployee’’ because the employee has exer-
cised rights under the Act. Section 3(4) 
of the Act defines ‘‘person’’ as ‘‘one or 
more individuals, partnerships, asso-
ciations, corporations, business trusts, 
legal representatives, or any group of 
persons.’’ Consequently, the prohibi-
tions of section 11(c) are not limited to 
actions taken by employers against 
their own employees. A person may be 
chargeable with discriminatory action 
against an employee of another person. 
Section 11(c) would extend to such en-
tities as organizations representing 
employees for collective bargaining 
purposes, employment agencies, or any 
other person in a position to discrimi-
nate against an employee. See, Meek v. 
United States, 136 F. 2d 679 (6th Cir., 
1943); Bowe v. Judson C. Burns, 137 F. 2d 
37 (3rd Cir., 1943). 
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§ 1977.5 Persons protected by section 
11(c). 

(a) All employees are afforded the 
full protection of section 11(c). For pur-
poses of the Act, an employee is de-
fined as ‘‘an employee of an employer 
who is employed in a business of his 
employer which affects commerce.’’ 
The Act does not define the term ‘‘em-
ploy.’’ However, the broad remedial na-
ture of this legislation demonstrates a 
clear congressional intent that the ex-
istence of an employment relationship, 
for purposes of section 11(c), is to be 
based upon economic realities rather 
than upon common law doctrines and 
concepts. See, U.S. v. Silk, 331 U.S. 704 
(1947); Rutherford Food Corporation v. 
McComb, 331 U.S. 722 (1947). 

(b) For purposes of section 11(c), even 
an applicant for employment could be 
considered an employee. See, NLRB v. 
Lamar Creamery, 246 F. 2d 8 (5th Cir., 
1957). Further, because section 11(c) 
speaks in terms of any employee, it is 
also clear that the employee need not 
be an employee of the discriminator. 
The principal consideration would be 
whether the person alleging discrimi-
nation was an ‘‘employee’’ at the time 
of engaging in protected activity. 

(c) In view of the definitions of ‘‘em-
ployer’’ and ‘‘employee’’ contained in 
the Act, employees of a State or polit-
ical subdivision thereof would not ordi-
narily be within the contemplated cov-
erage of section 11(c). 

§ 1977.6 Unprotected activities distin-
guished. 

(a) Actions taken by an employer, or 
others, which adversely affect an em-
ployee may be predicated upon non-
discriminatory grounds. The proscrip-
tions of section 11(c) apply when the 
adverse action occurs because the em-
ployee has engaged in protected activi-
ties. An employee’s engagement in ac-
tivities protected by the Act does not 
automatically render him immune 
from discharge or discipline for legiti-
mate reasons, or from adverse action 
dictated by non-prohibited consider-
ations. See, NLRB v. Dixie Motor Coach 
Corp., 128 F. 2d 201 (5th Cir., 1942). 

(b) At the same time, to establish a 
violation of section 11(c), the employ-
ee’s engagement in protected activity 
need not be the sole consideration be-

hind discharge or other adverse action. 
If protected activity was a substantial 
reason for the action, or if the dis-
charge or other adverse action would 
not have taken place ‘‘but for’’ engage-
ment in protected activity, section 
11(c) has been violated. See, Mitchell v. 
Goodyear Tire & Rubber Co., 278 F. 2d 562 
(8th Cir., 1960); Goldberg v. Bama Manu-
facturing, 302 F. 2d 152 (5th Cir., 1962). 
Ultimately, the issue as to whether a 
discharge was because of protected ac-
tivity will have to be determined on 
the basis of the facts in the particular 
case. 

SPECIFIC PROTECTIONS 

§ 1977.9 Complaints under or related 
to the Act. 

(a) Discharge of, or discrimination 
against, an employee because the em-
ployee has filed ‘‘any complaint * * * 
under or related to this Act * * *’’ is 
prohibited by section 11(c). An example 
of a complaint made ‘‘under’’ the Act 
would be an employee request for in-
spection pursuant to section 8(f). How-
ever, this would not be the only type of 
complaint protected by section 11(c). 
The range of complaints ‘‘related to’’ 
the Act is commensurate with the 
broad remedial purposes of this legisla-
tion and the sweeping scope of its ap-
plication, which entails the full extent 
of the commerce power. (See Cong. 
Rec., vol. 116 p. P. 42206 Dec. 17, 1970). 

(b) Complaints registered with other 
Federal agencies which have the au-
thority to regulate or investigate occu-
pational safety and health conditions 
are complaints ‘‘related to’’ this Act. 
Likewise, complaints made to State or 
local agencies regarding occupational 
safety and health conditions would be 
‘‘related to’’ the Act. Such complaints, 
however, must relate to conditions at 
the workplace, as distinguished from 
complaints touching only upon general 
public safety and health. 

(c) Further, the salutary principles of 
the Act would be seriously undermined 
if employees were discouraged from 
lodging complaints about occupational 
safety and health matters with their 
employers. (Section 2(1), (2), and (3)). 
Such complaints to employers, if made 
in good faith, therefore would be re-
lated to the Act, and an employee 
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would be protected against discharge 
or discrimination caused by a com-
plaint to the employer. 

§ 1977.10 Proceedings under or related 
to the Act. 

(a) Discharge of, or discrimination 
against, any employee because the em-
ployee has ‘‘instituted or caused to be 
instituted any proceeding under or re-
lated to this Act’’ is also prohibited by 
section 11(c). Examples of proceedings 
which could arise specifically under 
the Act would be inspections of work-
sites under section 8 of the Act, em-
ployee contest of abatement date under 
section 10(c) of the Act, employee initi-
ation of proceedings for promulgation 
of an occupational safety and health 
standard under section 6(b) of the Act 
and part 1911 of this chapter, employee 
application for modification of revoca-
tion of a variance under section 6(d) of 
the Act and part 1905 of this chapter, 
employee judicial challenge to a stand-
ard under section 6(f) of the Act and 
employee appeal of an Occupational 
Safety and Health Review Commission 
order under section 11(a) of the Act. In 
determining whether a ‘‘proceeding’’ is 
‘‘related to’’ the Act, the consider-
ations discussed in § 1977.9 would also 
be applicable. 

(b) An employee need not himself di-
rectly institute the proceedings. It is 
sufficient if he sets into motion activi-
ties of others which result in pro-
ceedings under or related to the Act. 

§ 1977.11 Testimony. 
Discharge of, or discrimination 

against, any employee because the em-
ployee ‘‘has testified or is about to tes-
tify’’ in proceedings under or related to 
the Act is also prohibited by section 
11(c). This protection would of course 
not be limited to testimony in pro-
ceedings instituted or caused to be in-
stituted by the employee, but would 
extend to any statements given in the 
course of judicial, quasi-judicial, and 
administrative proceedings, including 
inspections, investigations, and admin-
istrative rule making or adjudicative 
functions. If the employee is giving or 
is about to give testimony in any pro-
ceeding under or related to the Act, he 
would be protected against discrimina-
tion resulting from such testimony. 

§ 1977.12 Exercise of any right af-
forded by the Act. 

(a) In addition to protecting employ-
ees who file complaints, institute pro-
ceedings, or testify in proceedings 
under or related to the Act, section 
11(c) also protects employees from dis-
crimination occurring because of the 
exercise ‘‘of any right afforded by this 
Act.’’ Certain rights are explicitly pro-
vided in the Act; for example, there is 
a right to participate as a party in en-
forcement proceedings (section 10). 
Certain other rights exist by necessary 
implication. For example, employees 
may request information from the Oc-
cupational Safety and Health Adminis-
tration; such requests would constitute 
the exercise of a right afforded by the 
Act. Likewise, employees interviewed 
by agents of the Secretary in the 
course of inspections or investigations 
could not subsequently be discrimi-
nated against because of their coopera-
tion. 

(b)(1) On the other hand, review of 
the Act and examination of the legisla-
tive history discloses that, as a general 
matter, there is no right afforded by 
the Act which would entitle employees 
to walk off the job because of potential 
unsafe conditions at the workplace. 
Hazardous conditions which may be 
violative of the Act will ordinarily be 
corrected by the employer, once 
brought to his attention. If corrections 
are not accomplished, or if there is dis-
pute about the existence of a hazard, 
the employee will normally have op-
portunity to request inspection of the 
workplace pursuant to section 8(f) of 
the Act, or to seek the assistance of 
other public agencies which have re-
sponsibility in the field of safety and 
health. Under such circumstances, 
therefore, an employer would not ordi-
narily be in violation of section 11(c) 
by taking action to discipline an em-
ployee for refusing to perform normal 
job activities because of alleged safety 
or health hazards. 

(2) However, occasions might arise 
when an employee is confronted with a 
choice between not performing as-
signed tasks or subjecting himself to 
serious injury or death arising from a 
hazardous condition at the workplace. 
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If the employee, with no reasonable al-
ternative, refuses in good faith to ex-
pose himself to the dangerous condi-
tion, he would be protected against 
subsequent discrimination. The condi-
tion causing the employee’s apprehen-
sion of death or injury must be of such 
a nature that a reasonable person, 
under the circumstances then con-
fronting the employee, would conclude 
that there is a real danger of death or 
serious injury and that there is insuffi-
cient time, due to the urgency of the 
situation, to eliminate the danger 
through resort to regular statutory en-
forcement channels. In addition, in 
such circumstances, the employee, 
where possible, must also have sought 
from his employer, and been unable to 
obtain, a correction of the dangerous 
condition. 

[38 FR 2681, Jan. 29, 1973, as amended at 38 
FR 4577, Feb. 16, 1973] 

PROCEDURES 

§ 1977.15 Filing of complaint for dis-
crimination. 

(a) Who may file. A complaint of sec-
tion 11(c) discrimination may be filed 
by the employee himself, or by a rep-
resentative authorized to do so on his 
behalf. 

(b) Nature of filing. No particular 
form of complaint is required. 

(c) Place of filing. Complaint should 
be filed with the Area Director (Occu-
pational Safety and Health Adminis-
tration) responsible for enforcement 
activities in the geographical area 
where the employee resides or was em-
ployed. 

(d) Time for filing. (1) Section 11(c)(2) 
provides that an employee who believes 
that he has been discriminated against 
in violation of section 11(c)(1) ‘‘may, 
within 30 days after such violation oc-
curs,’’ file a complaint with the Sec-
retary of Labor. 

(2) A major purpose of the 30-day pe-
riod in this provision is to allow the 
Secretary to decline to entertain com-
plaints which have become stale. Ac-
cordingly, complaints not filed within 
30 days of an alleged violation will or-
dinarily be presumed to be untimely. 

(3) However, there may be cir-
cumstances which would justify tolling 
of the 30-day period on recognized equi-

table principles or because of strongly 
extenuating circumstances, e.g., where 
the employer has concealed, or misled 
the employee regarding the grounds for 
discharge or other adverse action; or 
where the discrimination is in the na-
ture of a continuing violation. The 
pendency of grievance-arbitration pro-
ceedings or filing with another agency, 
among others, are circumstances which 
do not justify tolling the 30-day period. 
In the absence of circumstances justi-
fying a tolling of the 30-day period, un-
timely complaints will not be proc-
essed. 

[38 FR 2681, Jan. 29, 1973, as amended at 50 
FR 32846, Aug. 15, 1985] 

§ 1977.16 Notification of Secretary of 
Labor’s determination. 

Section 11(c)(3) provides that the 
Secretary is to notify a complainant 
within 90 days of the complaint of his 
determination whether prohibited dis-
crimination has occurred. This 90-day 
provision is considered directory in na-
ture. While every effort will be made to 
notify complainants of the Secretary’s 
determination within 90 days, there 
may be instances when it is not pos-
sible to meet the directory period set 
forth in section 11(c)(3). 

§ 1977.17 Withdrawal of complaint. 

Enforcement of the provisions of sec-
tion 11(c) is not only a matter of pro-
tecting rights of individual employees, 
but also of public interest. Attempts by 
an employee to withdraw a previously 
filed complaint will not necessarily re-
sult in termination of the Secretary’s 
investigation. The Secretary’s jurisdic-
tion cannot be foreclosed as a matter 
of law by unilateral action of the em-
ployee. However, a voluntary and 
uncoerced request from a complainant 
to withdraw his complaint will be 
given careful consideration and sub-
stantial weight as a matter of policy 
and sound enforcement procedure. 

§ 1977.18 Arbitration or other agency 
proceedings. 

(a) General. (1) An employee who files 
a complaint under section 11(c) of the 
Act may also pursue remedies under 
grievance arbitration proceedings in 
collective bargaining agreements. In 
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addition, the complainant may concur-
rently resort to other agencies for re-
lief, such as the National Labor Rela-
tions Board. The Secretary’s jurisdic-
tion to entertain section 11(c) com-
plaints, to investigate, and to deter-
mine whether discrimination has oc-
curred, is independent of the jurisdic-
tion of other agencies or bodies. The 
Secretary may file action in U.S. dis-
trict court regardless of the pendency 
of other proceedings. 

(2) However, the Secretary also rec-
ognizes the national policy favoring 
voluntary resolution of disputes under 
procedures in collective bargaining 
agreements. See, e.g., Boy’s Markets, 
Inc. v. Retail Clerks, 398 U.S. 235 (1970); 
Republic Steel Corp. v. Maddox, 379 U.S. 
650 (1965); Carey v. Westinghouse Electric 
Co., 375 U.S. 261 (1964); Collier Insulated 
Wire, 192 NLRB No. 150 (1971). By the 
same token, due deference should be 
paid to the jurisdiction of other forums 
established to resolve disputes which 
may also be related to section 11(c) 
complaints. 

(3) Where a complainant is in fact 
pursuing remedies other than those 
provided by section 11(c), postpone-
ment of the Secretary’s determination 
and deferral to the results of such pro-
ceedings may be in order. See, Bur-
lington Truck Lines, Inc., v. U.S., 371 
U.S. 156 (1962). 

(b) Postponement of determination. 
Postponement of determination would 
be justified where the rights asserted 
in other proceedings are substantially 
the same as rights under section 11(c) 
and those proceedings are not likely to 
violate the rights guaranteed by sec-
tion 11(c). The factual issues in such 
proceedings must be substantially the 
same as those raised by section 11(c) 
complaint, and the forum hearing the 
matter must have the power to deter-
mine the ultimate issue of discrimina-
tion. See Rios v. Reynolds Metals Co., 
F.2d (5th Cir., 1972), 41 U.S.L.W. 1049 
(Oct. 10, 1972); Newman v. Avco Corp., 
451 F.2d 743 (6th Cir., 1971). 

(c) Deferral to outcome of other pro-
ceedings. A determination to defer to 
the outcome of other proceedings initi-
ated by a complainant must nec-
essarily be made on a case-to-case 
basis, after careful scrutiny of all 
available information. Before deferring 

to the results of other proceedings, it 
must be clear that those proceedings 
dealt adequately with all factual 
issues, that the proceedings were fair, 
regular, and free of procedural infir-
mities, and that the outcome of the 
proceedings was not repugnant to the 
purpose and policy of the Act. In this 
regard, if such other actions initiated 
by a complainant are dismissed with-
out adjudicatory hearing thereof, such 
dismissal will not ordinarily be re-
garded as determinative of the section 
11(c) complaint. 

SOME SPECIFIC SUBJECTS 

§ 1977.22 Employee refusal to comply 
with safety rules. 

Employees who refuse to comply 
with occupational safety and health 
standards or valid safety rules imple-
mented by the employer in furtherance 
of the Act are not exercising any rights 
afforded by the Act. Disciplinary meas-
ures taken by employers solely in re-
sponse to employee refusal to comply 
with appropriate safety rules and regu-
lations, will not ordinarily be regarded 
as discriminatory action prohibited by 
section 11(c). This situation should be 
distinguished from refusals to work, as 
discussed in § 1977.12. 

§ 1977.23 State plans. 

A State which is implementing its 
own occupational safety and health en-
forcement program pursuant to section 
18 of the Act and parts 1902 and 1952 of 
this chapter must have provisions as 
effective as those of section 11(c) to 
protect employees from discharge or 
discrimination. Such provisions do not 
divest either the Secretary of Labor or 
Federal district courts of jurisdiction 
over employee complaints of discrimi-
nation. However, the Secretary of 
Labor may refer complaints of employ-
ees adequately protected by State 
Plans’ provisions to the appropriate 
state agency. The basic principles out-
lined in § 1977.18, supra will be observed 
as to deferrals to findings of state 
agencies. 
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PART 1978—PROCEDURES FOR THE 
HANDLING OF RETALIATION 
COMPLAINTS UNDER THE EM-
PLOYEE PROTECTION PROVISION 
OF THE SURFACE TRANSPOR-
TATION ASSISTANCE ACT OF 
1982 (STAA), AS AMENDED 

Subpart A—Complaints, Investigations, 
Findings, and Preliminary Orders 

Sec. 
1978.100 Purpose and scope. 
1978.101 Definitions. 
1978.102 Obligations and prohibited acts. 
1978.103 Filing of retaliation complaints. 
1978.104 Investigation. 
1978.105 Issuance of findings and prelimi-

nary orders. 

Subpart B—Litigation 

1978.106 Objections to the findings and the 
preliminary order and request for a hear-
ing. 

1978.107 Hearings. 
1978.108 Role of Federal agencies. 
1978.109 Decisions and orders of the admin-

istrative law judge. 
1978.110 Decisions and orders of the Admin-

istrative Review Board. 

Subpart C—Miscellaneous Provisions 

1978.111 Withdrawal of STAA complaints, 
findings, objections, and petitions for re-
view; settlement. 

1978.112 Judicial review. 
1978.113 Judicial enforcement. 
1978.114 District court jurisdiction of retal-

iation complaints under STAA. 
1978.115 Special circumstances; waiver of 

rules. 

AUTHORITY: 49 U.S.C. 31101 and 31105; Sec-
retary’s Order 1–2012 (Jan. 18, 2012), 77 FR 
3912 (Jan. 25, 2012); Secretary’s Order 01–2020, 
85 FR 13186 (March 6, 2020). 

SOURCE: 77 FR 44134, July 27, 2012, unless 
otherwise noted. 

Subpart A—Complaints, Investiga-
tions, Findings, and Prelimi-
nary Orders 

§ 1978.100 Purpose and scope. 
(a) This part sets forth, the proce-

dures for, and interpretations of, the 
employee protection (whistleblower) 
provision of the Surface Transpor-
tation Assistance Act of 1982 (STAA), 
49 U.S.C. 31105, as amended, which pro-
tects employees from retaliation be-

cause the employee has engaged in, or 
is perceived to have engaged in, pro-
tected activity pertaining to commer-
cial motor vehicle safety, health, or se-
curity matters. 

(b) This part establishes procedures 
under STAA for the expeditious han-
dling of retaliation complaints filed by 
employees, or by persons acting on 
their behalf. These rules, together with 
those rules codified at 29 CFR part 18, 
set forth the procedures for submission 
of complaints, investigations, issuance 
of findings and preliminary orders, ob-
jections to findings and orders, litiga-
tion before administrative law judges 
(ALJs), post-hearing administrative re-
view, and withdrawals and settlements. 
This part also sets forth interpreta-
tions of STAA. 

§ 1978.101 Definitions. 

(a) Act means the Surface Transpor-
tation Assistance Act of 1982 (STAA), 
as amended. 

(b) Assistant Secretary means the As-
sistant Secretary of Labor for Occupa-
tional Safety and Health or the person 
or persons to whom he or she delegates 
authority under the Act. 

(c) Business days means days other 
than Saturdays, Sundays, and Federal 
holidays. 

(d) Commercial motor carrier means 
any person engaged in a business af-
fecting commerce between States or 
between a State and a place outside 
thereof who owns or leases a commer-
cial motor vehicle in connection with 
that business, or assigns employees to 
operate such a vehicle. 

(e) Commercial motor vehicle means a 
vehicle as defined by 49 U.S.C. 31101(1). 

(f) Complainant means the employee 
who filed a STAA complaint or on 
whose behalf a complaint was filed. 

(g) Complaint, for purposes of 
§ 1978.102(b)(1) and (e)(1), includes both 
written and oral complaints to employ-
ers, government agencies, and others. 

(h) Employee means a driver of a com-
mercial motor vehicle (including an 
independent contractor when person-
ally operating a commercial motor ve-
hicle), a mechanic, a freight handler, 
or an individual not an employer, who: 

(1) Directly affects commercial 
motor vehicle safety or security in the 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00123 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



114 

29 CFR Ch. XVII (7–1–21 Edition) § 1978.102 

course of employment by a commercial 
motor carrier; and 

(2) Is not an employee of the United 
States Government, a State, or a polit-
ical subdivision of a State acting in the 
course of employment. 

(3) The term includes an individual 
formerly performing the work de-
scribed above or an applicant for such 
work. 

(i) Employer means a person engaged 
in a business affecting commerce that 
owns or leases a commercial motor ve-
hicle in connection with that business, 
or assigns an employee to operate the 
vehicle in commerce, but does not in-
clude the Government, a State, or a po-
litical subdivision of a State. 

(j) OSHA means the Occupational 
Safety and Health Administration of 
the United States Department of 
Labor. 

(k) Person means one or more individ-
uals, partnerships, associations, cor-
porations, business trusts, legal rep-
resentatives, or any other organized 
group of individuals. 

(l) Respondent means the person al-
leged to have violated 49 U.S.C. 31105. 

(m) Secretary means the Secretary of 
Labor or persons to whom authority 
under the Act has been delegated. 

(n) State means a State of the United 
States, the District of Columbia, Puer-
to Rico, the Virgin Islands, American 
Samoa, Guam, and the Northern Mar-
iana Islands. 

(o) Any future statutory amendments 
that affect the definition of a term or 
terms listed in this section will apply 
in lieu of the definition stated herein. 

§ 1978.102 Obligations and prohibited 
acts. 

(a) No person may discharge or other-
wise retaliate against any employee 
with respect to the employee’s com-
pensation, terms, conditions, or privi-
leges of employment because the em-
ployee engaged in any of the activities 
specified in paragraphs (b) or (c) of this 
section. In addition, no person may dis-
charge or otherwise retaliate against 
any employee with respect to the em-
ployee’s compensation, terms, condi-
tions, or privileges of employment be-
cause a person acting pursuant to the 
employee’s request engaged in any of 

the activities specified in paragraph 
(b). 

(b) It is a violation for any person to 
intimidate, threaten, restrain, coerce, 
blacklist, discharge, discipline, harass, 
suspend, demote, or in any other man-
ner retaliate against any employee be-
cause the employee or a person acting 
pursuant to the employee’s request 
has: 

(1) Filed orally or in writing a com-
plaint with an employer, government 
agency, or others or begun a pro-
ceeding related to a violation of a com-
mercial motor vehicle safety or secu-
rity regulation, standard, or order; or 

(2) Testified or will testify at any 
proceeding related to a violation of a 
commercial motor vehicle safety or se-
curity regulation, standard, or order. 

(c) It is a violation for any person to 
intimidate, threaten, restrain, coerce, 
blacklist, discharge, discipline, harass, 
suspend, demote, or in any other man-
ner retaliate against any employee be-
cause the employee: 

(1) Refuses to operate a vehicle be-
cause: 

(i) The operation violates a regula-
tion, standard, or order of the United 
States related to commercial motor ve-
hicle safety, health, or security; or 

(ii) He or she has a reasonable appre-
hension of serious injury to himself or 
herself or the public because of the ve-
hicle’s hazardous safety or security 
condition; 

(2) Accurately reports hours on duty 
pursuant to Chapter 315 of Title 49 of 
the United States Code; or 

(3) Cooperates with a safety or secu-
rity investigation by the Secretary of 
Transportation, the Secretary of 
Homeland Security, or the National 
Transportation Safety Board; or 

(4) Furnishes information to the Sec-
retary of Transportation, the Sec-
retary of Homeland Security, the Na-
tional Transportation Safety Board, or 
any Federal, State, or local regulatory 
or law enforcement agency as to the 
facts relating to any accident or inci-
dent resulting in injury or death to an 
individual or damage to property oc-
curring in connection with commercial 
motor vehicle transportation. 

(d) No person may discharge or other-
wise retaliate against any employee 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00124 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



115 

Occu. Safety and Health Admin., Labor § 1978.104 

with respect to the employee’s com-
pensation, terms, conditions, or privi-
leges of employment because the per-
son perceives that the employee has 
engaged in any of the activities speci-
fied in paragraph (e) of this section. 

(e) It is a violation for any person to 
intimidate, threaten, restrain, coerce, 
blacklist, discharge, discipline, harass, 
suspend, demote, or in any other man-
ner retaliate against any employee be-
cause the employer perceives that: 

(1) The employee has filed orally or 
in writing or is about to file orally or 
in writing a complaint with an em-
ployer, government agency, or others 
or has begun or is about to begin a pro-
ceeding related to a violation of a com-
mercial motor vehicle safety or secu-
rity regulation, standard or order; 

(2) The employee is about to cooper-
ate with a safety or security investiga-
tion by the Secretary of Transpor-
tation, the Secretary of Homeland Se-
curity, or the National Transportation 
Safety Board; or 

(3) The employee has furnished or is 
about to furnish information to the 
Secretary of Transportation, the Sec-
retary of Homeland Security, the Na-
tional Transportation Safety Board, or 
any Federal, State, or local regulatory 
or law enforcement agency as to the 
facts relating to any accident or inci-
dent resulting in injury or death to an 
individual or damage to property oc-
curring in connection with commercial 
motor vehicle transportation. 

(f) For purposes of this section, an 
employee’s apprehension of serious in-
jury is reasonable only if a reasonable 
individual in the circumstances then 
confronting the employee would con-
clude that the hazardous safety or se-
curity condition establishes a real dan-
ger of accident, injury or serious im-
pairment to health. To qualify for pro-
tection, the employee must have 
sought from the employer, and been 
unable to obtain, correction of the haz-
ardous safety or security condition. 

§ 1978.103 Filing of retaliation com-
plaints. 

(a) Who may file. An employee who 
believes that he or she has been retali-
ated against by an employer in viola-
tion of STAA may file, or have filed by 

any person on the employee’s behalf, a 
complaint alleging such retaliation. 

(b) Nature of filing. No particular 
form of complaint is required. A com-
plaint may be filed orally or in writing. 
Oral complaints will be reduced to 
writing by OSHA. If the complainant is 
unable to file a complaint in English, 
OSHA will accept the complaint in any 
other language. 

(c) Place of filing. The complaint 
should be filed with the OSHA office re-
sponsible for enforcement activities in 
the geographical area where the em-
ployee resides or was employed, but 
may be filed with any OSHA officer or 
employee. Addresses and telephone 
numbers for these officials are set forth 
in local directories and at the fol-
lowing Internet address: http:// 
www.osha.gov. 

(d) Time for filing. Within 180 days 
after an alleged violation of STAA oc-
curs, any employee who believes that 
he or she has been retaliated against in 
violation of STAA may file, or have 
filed by any person on the employee’s 
behalf, a complaint alleging such retal-
iation. The date of the postmark, fac-
simile transmittal, electronic commu-
nication transmittal, telephone call, 
hand-delivery, delivery to a third-party 
commercial carrier, or in-person filing 
at an OSHA office will be considered 
the date of filing. The time for filing a 
complaint may be tolled for reasons 
warranted by applicable case law. 

(e) Relationship to section 11(c) com-
plaints. A complaint filed under STAA 
alleging facts that would also con-
stitute a violation of section 11(c) of 
the Occupational Safety and Health 
Act, 29 U.S.C. 660(c), will be deemed to 
be a complaint under both STAA and 
section 11(c). Similarly, a complaint 
filed under section 11(c) that alleges 
facts that would also constitute a vio-
lation of STAA will be deemed to be a 
complaint filed under both STAA and 
section 11(c). Normal procedures and 
timeliness requirements under the re-
spective statutes and regulations will 
be followed. 

§ 1978.104 Investigation. 
(a) Upon receipt of a complaint in the 

investigating office, the Assistant Sec-
retary will notify the respondent of the 
filing of the complaint by providing 
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the respondent with a copy of the com-
plaint, redacted in accordance with the 
Privacy Act of 1974, 5 U.S.C. 552a and 
other applicable confidentiality laws. 
The Assistant Secretary will also no-
tify the respondent of the respondent’s 
rights under paragraphs (b) and (f) of 
this section. The Assistant Secretary 
will provide a copy of the unredacted 
complaint to the complainant (or com-
plainant’s legal counsel, if complainant 
is represented by counsel) and to the 
Federal Motor Carrier Safety Adminis-
tration. 

(b) Within 20 days of receipt of the 
notice of the filing of the complaint 
provided under paragraph (a) of this 
section, the respondent may submit to 
the Assistant Secretary a written 
statement and any affidavits or docu-
ments substantiating its position. 
Within the same 20 days, the respond-
ent may request a meeting with the 
Assistant Secretary to present its posi-
tion. 

(c) Throughout the investigation, the 
agency will provide to the complainant 
(or the complainant’s legal counsel, if 
complainant is represented by counsel) 
a copy of all of respondent’s submis-
sions to the agency that are responsive 
to the complainant’s whistleblower 
complaint. Before providing such mate-
rials to the complainant, the agency 
will redact them, if necessary, in ac-
cordance with the Privacy Act of 1974, 
5 U.S.C. 552a, and other applicable con-
fidentiality laws. The agency will also 
provide the complainant with an oppor-
tunity to respond to such submissions. 

(d) Investigations will be conducted 
in a manner that protects the confiden-
tiality of any person who provides in-
formation on a confidential basis, 
other than the complainant, in accord-
ance with part 70 of this title. 

(e)(1) A complaint will be dismissed 
unless the complainant has made a 
prima facie showing that protected ac-
tivity was a contributing factor in the 
adverse action alleged in the com-
plaint. 

(2) The complaint, supplemented as 
appropriate by interviews of the com-
plainant, must allege the existence of 
facts and evidence to make a prima 
facie showing as follows: 

(i) The employee engaged in a pro-
tected activity, either actual activity 
or activity about to be undertaken; 

(ii) The respondent knew or sus-
pected, actually or constructively, that 
the employee engaged in the protected 
activity; 

(iii) The employee suffered an ad-
verse action; and 

(iv) The circumstances were suffi-
cient to raise the inference that the 
protected activity was a contributing 
factor in the adverse action. 

(3) For purposes of determining 
whether to investigate, the complain-
ant will be considered to have met the 
required burden if the complaint on its 
face, supplemented as appropriate 
through interviews of the complainant, 
alleges the existence of facts and either 
direct or circumstantial evidence to 
meet the required showing, i.e., to give 
rise to an inference that the respond-
ent knew or suspected that the em-
ployee engaged in protected activity 
and that the protected activity was a 
contributing factor in the adverse ac-
tion. The burden may be satisfied, for 
example, if the complainant shows that 
the adverse action took place shortly 
after the protected activity, giving rise 
to the inference that it was a contrib-
uting factor in the adverse action. If 
the required showing has not been 
made, the complainant (or the com-
plainant’s legal counsel, if complainant 
is represented by counsel) will be so no-
tified and the investigation will not 
commence. 

(4) Notwithstanding a finding that a 
complainant has made a prima facie 
showing, as required by this section, an 
investigation of the complaint will not 
be conducted or will be discontinued if 
the respondent demonstrates by clear 
and convincing evidence that it would 
have taken the same adverse action in 
the absence of the complainant’s pro-
tected activity. 

(5) If the respondent fails to make a 
timely response or fails to satisfy the 
burden set forth in the prior paragraph, 
the Assistant Secretary will proceed 
with the investigation. The investiga-
tion will proceed whenever it is nec-
essary or appropriate to confirm or 
verify the information provided by the 
respondent. 
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(f) Prior to the issuance of findings 
and a preliminary order as provided for 
in § 1978.105, if the Assistant Secretary 
has reasonable cause, on the basis of 
information gathered under the proce-
dures of this part, to believe that the 
respondent has violated the Act and 
that preliminary reinstatement is war-
ranted, the Assistant Secretary will 
again contact the respondent (or the 
respondent’s legal counsel, if respond-
ent is represented by counsel) to give 
notice of the substance of the relevant 
evidence supporting the complainant’s 
allegations as developed during the 
course of the investigation. This evi-
dence includes any witness statements, 
which will be redacted to protect the 
identity of confidential informants 
where statements were given in con-
fidence; if the statements cannot be re-
dacted without revealing the identity 
of confidential informants, summaries 
of their contents will be provided. The 
complainant will also receive a copy of 
the materials that must be provided to 
the respondent under this paragraph. 
Before providing such materials to the 
complainant, the agency will redact 
them, if necessary, in accordance with 
the Privacy Act of 1974, 5 U.S.C. 552a, 
and other applicable confidentiality 
laws. The respondent will be given the 
opportunity to submit a written re-
sponse, to meet with the investigators, 
to present statements from witnesses 
in support of its position, and to 
present legal and factual arguments. 
The respondent must present this evi-
dence within 10 business days of the 
Assistant Secretary’s notification pur-
suant to this paragraph, or as soon 
thereafter as the Assistant Secretary 
and the respondent can agree, if the in-
terests of justice so require. 

§ 1978.105 Issuance of findings and 
preliminary orders. 

(a) After considering all the relevant 
information collected during the inves-
tigation, the Assistant Secretary will 
issue, within 60 days of the filing of the 
complaint, written findings as to 
whether there is reasonable cause to 
believe that the respondent has retali-
ated against the complainant in viola-
tion of STAA. 

(1) If the Assistant Secretary con-
cludes that there is reasonable cause to 

believe that a violation has occurred, 
the Assistant Secretary will accom-
pany the findings with a preliminary 
order providing relief. Such order will 
require, where appropriate: affirmative 
action to abate the violation; rein-
statement of the complainant to his or 
her former position, with the same 
compensation, terms, conditions and 
privileges of the complainant’s employ-
ment; and payment of compensatory 
damages (backpay with interest and 
compensation for any special damages 
sustained as a result of the retaliation, 
including any litigation costs, expert 
witness fees, and reasonable attorney 
fees which the complainant has in-
curred). Interest on backpay will be 
calculated using the interest rate ap-
plicable to underpayment of taxes 
under 26 U.S.C. 6621 and will be com-
pounded daily. The preliminary order 
may also require the respondent to pay 
punitive damages up to $250,000. 

(2) If the Assistant Secretary con-
cludes that a violation has not oc-
curred, the Assistant Secretary will 
notify the parties of that finding. 

(b) The findings and, where appro-
priate, the preliminary order will be 
sent by means that allow OSHA to con-
firm delivery to all parties of record 
(and each party’s legal counsel if the 
party is represented by counsel). The 
findings and, where appropriate, the 
preliminary order will inform the par-
ties of the right to object to the find-
ings and/or the order and to request a 
hearing. The findings and, where appro-
priate, the preliminary order also will 
give the address of the Chief Adminis-
trative Law Judge, U.S. Department of 
Labor, or appropriate information re-
garding filing objections electronically 
with the Office of Administrative Law 
Judges. At the same time, the Assist-
ant Secretary will file with the Chief 
Administrative Law Judge a copy of 
the original complaint and a copy of 
the findings and/or order. 

(c) The findings and the preliminary 
order will be effective 30 days after re-
ceipt by the respondent (or the re-
spondent’s legal counsel if the respond-
ent is represented by counsel), or on 
the compliance date set forth in the 
preliminary order, whichever is later, 
unless an objection and request for a 
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hearing have been timely filed as pro-
vided at § 1978.106. However, the portion 
of any preliminary order requiring re-
instatement will be effective imme-
diately upon the respondent’s receipt 
of the findings and the preliminary 
order, regardless of any objections to 
the findings and/or the order. 

[77 FR 44134, July 27, 2012, as amended at 86 
FR 1788, Jan. 11, 2021] 

Subpart B—Litigation 
§ 1978.106 Objections to the findings 

and the preliminary order and re-
quest for a hearing. 

(a) Any party who desires review, in-
cluding judicial review, must file any 
objections and a request for a hearing 
on the record within 30 days of receipt 
of the findings and preliminary order 
pursuant to § 1978.105(c). The objections 
and request for a hearing must be in 
writing and state whether the objec-
tions are to the findings and/or the pre-
liminary order. The date of the post-
mark, facsimile transmittal, or elec-
tronic transmittal is considered the 
date of filing; if the objection is filed in 
person, by hand-delivery or other 
means, the objection is filed upon re-
ceipt. Objections must be filed with the 
Chief Administrative Law Judge, U.S. 
Department of Labor, in accordance 
with 29 CFR part 18, and copies of the 
objections must be served at the same 
time on the other parties of record and 
the OSHA official who issued the find-
ings. 

(b) If a timely objection is filed, all 
provisions of the preliminary order will 
be stayed, except for the portion re-
quiring preliminary reinstatement, 
which will not be automatically 
stayed. The portion of the preliminary 
order requiring reinstatement will be 
effective immediately upon the re-
spondent’s receipt of the findings and 
preliminary order, regardless of any 
objections to the order. The respondent 
may file a motion with the Office of 
Administrative Law Judges for a stay 
of the Assistant Secretary’s prelimi-
nary order of reinstatement, which 
shall be granted only based on excep-
tional circumstances. If no timely ob-
jection is filed with respect to either 
the findings or the preliminary order, 
the findings and/or the preliminary 

order will become the final decision of 
the Secretary, not subject to judicial 
review. 

[77 FR 44134, July 27, 2012, as amended at 86 
FR 1788, Jan. 11, 2021] 

§ 1978.107 Hearings. 
(a) Except as provided in this part, 

proceedings will be conducted in ac-
cordance with the rules of practice and 
procedure for administrative hearings 
before the Office of Administrative 
Law Judges, codified at subpart A of 
part 18 of this title. 

(b) Upon receipt of an objection and 
request for hearing, the Chief Adminis-
trative Law Judge will promptly assign 
the case to an ALJ who will notify the 
parties of the day, time, and place of 
hearing. The hearing is to commence 
expeditiously, except upon a showing of 
good cause or unless otherwise agreed 
to by the parties. Hearings will be con-
ducted de novo on the record. Adminis-
trative law judges have broad discre-
tion to limit discovery in order to ex-
pedite the hearing. 

(c) If both the complainant and the 
respondent object to the findings and/ 
or order, the objections will be consoli-
dated and a single hearing will be con-
ducted. 

(d) Formal rules of evidence will not 
apply, but rules or principles designed 
to assure production of the most pro-
bative evidence will be applied. The 
ALJ may exclude evidence that is im-
material, irrelevant, or unduly repeti-
tious. 

[77 FR 44134, July 27, 2012, as amended at 86 
FR 1788, Jan. 11, 2021] 

§ 1978.108 Role of Federal agencies. 
(a)(1) The complainant and the re-

spondent will be parties in every pro-
ceeding. In any case in which the re-
spondent objects to the findings or the 
preliminary order the Assistant Sec-
retary ordinarily will be the pros-
ecuting party. In any other cases, at 
the Assistant Secretary’s discretion, 
the Assistant Secretary may partici-
pate as a party or participate as ami-
cus curiae at any stage of the pro-
ceeding. This right to participate in-
cludes, but is not limited to, the right 
to petition for review of a decision of 
an ALJ, including a decision approving 
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or rejecting a settlement agreement 
between the complainant and the re-
spondent. 

(2) If the Assistant Secretary as-
sumes the role of prosecuting party in 
accordance with paragraph (a)(1) of 
this section, he or she may, upon writ-
ten notice to the ALJ or the Adminis-
trative Review Board, as the case may 
be, and the other parties, withdraw as 
the prosecuting party in the exercise of 
prosecutorial discretion. If the Assist-
ant Secretary withdraws, the com-
plainant will become the prosecuting 
party and the ALJ or the Administra-
tive Review Board, as the case may be, 
will issue appropriate orders to regu-
late the course of future proceedings. 

(3) Copies of documents in all cases 
shall be sent to the parties or, if they 
are represented by counsel, to the lat-
ter. In cases in which the Assistant 
Secretary is a party, copies of docu-
ments shall be sent to the Regional So-
licitor’s Office representing the Assist-
ant Secretary. 

(b) The Federal Motor Carrier Safety 
Administration, if interested in a pro-
ceeding, may participate as amicus cu-
riae at any time in the proceeding, at 
its discretion. At the request of the 
Federal Motor Carrier Safety Adminis-
tration, copies of all documents in a 
case must be sent to that agency, 
whether or not that agency is partici-
pating in the proceeding. 

§ 1978.109 Decisions and orders of the 
administrative law judge. 

(a) The decision of the ALJ will con-
tain appropriate findings, conclusions, 
and an order pertaining to the rem-
edies provided in paragraph (d) of this 
section, as appropriate. A determina-
tion that a violation has occurred may 
be made only if the complainant has 
demonstrated by a preponderance of 
the evidence that protected activity 
was a contributing factor in the ad-
verse action alleged in the complaint. 

(b) If the complainant or the Assist-
ant Secretary has satisfied the burden 
set forth in the prior paragraph, relief 
may not be ordered if the respondent 
demonstrates by clear and convincing 
evidence that it would have taken the 
same adverse action in the absence of 
any protected activity. 

(c) Neither the Assistant Secretary’s 
determination to dismiss a complaint 
without completing an investigation 
pursuant to § 1978.104(e) nor the Assist-
ant Secretary’s determination to pro-
ceed with an investigation is subject to 
review by the ALJ, and a complaint 
may not be remanded for the comple-
tion of an investigation or for addi-
tional findings on the basis that a de-
termination to dismiss was made in 
error. Rather, if there otherwise is ju-
risdiction, the ALJ will hear the case 
on the merits or dispose of the matter 
without a hearing if the facts and cir-
cumstances warrant. 

(d)(1) If the ALJ concludes that the 
respondent has violated the law, the 
ALJ will issue an order that will re-
quire, where appropriate: affirmative 
action to abate the violation; rein-
statement of the complainant to his or 
her former position with the same com-
pensation, terms, conditions, and privi-
leges of the complainant’s employ-
ment; payment of compensatory dam-
ages (backpay with interest and com-
pensation for any special damages sus-
tained as a result of the retaliation, in-
cluding any litigation costs, expert 
witness fees, and reasonable attorney 
fees which the complainant may have 
incurred); and payment of punitive 
damages up to $250,000. Interest on 
backpay will be calculated using the 
interest rate applicable to under-
payment of taxes under 26 U.S.C. 6621 
and will be compounded daily. 

(2) If the ALJ determines that the re-
spondent has not violated the law, an 
order will be issued denying the com-
plaint. 

(e) The decision will be served upon 
all parties to the proceeding, the As-
sistant Secretary, and the Associate 
Solicitor, Division of Occupational 
Safety and Health, U.S. Department of 
Labor. Any ALJ’s decision requiring 
reinstatement or lifting an order of re-
instatement by the Assistant Sec-
retary will be effective immediately 
upon receipt of the decision by the re-
spondent. For ALJ decisions issued on 
or after the effective date of the in-
terim final rule, August 31, 2010, all 
other portions of the ALJ’s order will 
be effective 14 days after the date of 
the decision unless a timely petition 
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for review has been filed with the Ad-
ministrative Review Board (ARB), U.S. 
Department of Labor. Any ALJ deci-
sion issued on or after the effective 
date of the interim final rule, August 
31, 2010, will become the final order of 
the Secretary unless a petition for re-
view is timely filed with the ARB and 
the ARB accepts the decision for re-
view. 

§ 1978.110 Decisions and orders of the 
Administrative Review Board. 

(a) The Assistant Secretary or any 
other party desiring to seek review, in-
cluding judicial review, of a decision of 
the ALJ must file a written petition 
for review with the ARB. The parties 
should identify in their petitions for 
review the legal conclusions or orders 
to which they object, or the objections 
may be deemed waived. A petition 
must be filed within 14 days of the date 
of the decision of the ALJ. The date of 
the postmark, facsimile transmittal, or 
electronic communication transmittal 
will be considered to be the date of fil-
ing; if the petition is filed in person, by 
hand delivery or other means, the peti-
tion is considered filed upon receipt. 
The petition must be served on all par-
ties and on the Chief Administrative 
Law Judge at the time it is filed with 
the ARB. Copies of the petition for re-
view and all briefs must be served on 
the Assistant Secretary and, in cases 
in which the Assistant Secretary is a 
party, on the Associate Solicitor, Divi-
sion of Occupational Safety and 
Health, U.S. Department of Labor. 

(b) If a timely petition for review is 
filed pursuant to paragraph (a) of this 
section, the decision of the ALJ will 
become the final order of the Secretary 
unless the ARB, within 30 days of the 
filing of the petition, issues an order 
notifying the parties that the case has 
been accepted for review. If a case is 
accepted for review, the decision of the 
ALJ will be inoperative unless and 
until the ARB issues an order adopting 
the decision, except that any order of 
reinstatement will be effective while 
review is conducted by the ARB unless 
the ARB grants a motion by the re-
spondent to stay that order based on 
exceptional circumstances. The ARB 
will specify the terms under which any 
briefs are to be filed. The ARB will re-

view the factual determinations of the 
ALJ under the substantial evidence 
standard. If no timely petition for re-
view is filed, or the ARB denies review, 
the decision of the ALJ will become 
the final order of the Secretary. If no 
timely petition for review is filed, the 
resulting final order is not subject to 
judicial review. 

(c) The decision of the ARB will be 
issued within 120 days of the conclusion 
of the hearing, which will be deemed to 
be 14 days after the date of the decision 
of the ALJ, unless a motion for recon-
sideration has been filed with the ALJ 
in the interim. In such case, the con-
clusion of the hearing is the date the 
motion for reconsideration is ruled 
upon or 14 days after a new decision is 
issued. The ARB’s decision will be 
served upon all parties and the Chief 
Administrative Law Judge. The deci-
sion also will be served on the Assist-
ant Secretary, and on the Associate 
Solicitor, Division of Occupational 
Safety and Health, U.S, Department of 
Labor, even if the Assistant Secretary 
is not a party. 

(d) If the ARB concludes that the re-
spondent has violated the law, the ARB 
will issue an order providing relief to 
the complainant. The order, which will 
be subject to discretionary review by 
the Secretary as provided in Sec-
retary’s Order 01–2020 (or any successor 
to that order), will require, where ap-
propriate, affirmative action to abate 
the violation; reinstatement of the 
complainant to his or her former posi-
tion with the same compensation, 
terms, conditions, and privileges of the 
complainant’s employment; payment 
of compensatory damages (back pay 
with interest and compensation for any 
special damages sustained as a result 
of the retaliation, including any litiga-
tion costs, expert witness fees, and rea-
sonable attorney fees the complainant 
may have incurred); and payment of 
punitive damages up to $250,000. Inter-
est on back pay will be calculated 
using the interest rate applicable to 
underpayment of taxes under 26 U.S.C. 
6621 and will be compounded daily. 

(e) If the ARB concludes that the re-
spondent has not violated the law, the 
ARB will issue an order denying the 
complaint. Such order will be subject 
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to discretionary review by the Sec-
retary as provided in Secretary’s Order 
01–2020 (or any successor to that order). 

(f) Paragraphs (a) and (b) of this sec-
tion apply to all cases in which the de-
cision of the ALJ was issued on or after 
August 31, 2010. 

[77 FR 44134, July 27, 2012, as amended at 85 
FR 30620, May 20, 2020; 86 FR 1788, Jan. 11, 
2021] 

Subpart C—Miscellaneous 
Provisions 

§ 1978.111 Withdrawal of STAA com-
plaints, findings, objections, and pe-
titions for review; settlement. 

(a) At any time prior to the filing of 
objections to the Assistant Secretary’s 
findings and/or preliminary order, a 
complainant may withdraw his or her 
complaint by notifying the Assistant 
Secretary, orally or in writing, of his 
or her withdrawal. The Assistant Sec-
retary then will confirm in writing the 
complainant’s desire to withdraw and 
determine whether to approve the 
withdrawal. The Assistant Secretary 
will notify the parties (and each par-
ty’s legal counsel if the party is rep-
resented by counsel) of the approval of 
any withdrawal. If the complaint is 
withdrawn because of settlement, the 
settlement must be submitted for ap-
proval in accordance with paragraph 
(d) of this section. A complainant may 
not withdraw his or her complaint 
after the filing of objections to the As-
sistant Secretary’s findings and/or pre-
liminary order. 

(b) The Assistant Secretary may 
withdraw the findings and/or prelimi-
nary order at any time before the expi-
ration of the 30-day objection period 
described in § 1978.106, provided that no 
objection has been filed yet, and sub-
stitute new findings and/or a new pre-
liminary order. The date of the receipt 
of the substituted findings or order will 
begin a new 30-day objection period. 

(c) At any time before the Assistant 
Secretary’s findings and/or preliminary 
order become final, a party may with-
draw objections to the Assistant Sec-
retary’s findings and/or preliminary 
order by filing a written withdrawal 
with the ALJ. If a case is on review 
with the ARB, a party may withdraw a 
petition for review of an ALJ’s decision 

at any time before that decision be-
comes final by filing a written with-
drawal with the ARB. The ALJ or the 
ARB, as the case may be, will deter-
mine whether to approve the with-
drawal of the objections or the petition 
for review. If the ALJ approves a re-
quest to withdraw objections to the As-
sistant Secretary’s findings and/or 
order, and there are no other pending 
objections, the Assistant Secretary’s 
findings and/or order will become the 
final order of the Secretary. If the ARB 
approves a request to withdraw a peti-
tion for review of an ALJ decision, and 
there are no other pending petitions for 
review of that decision, the ALJ’s deci-
sion will become the final order of the 
Secretary. If objections or a petition 
for review are withdrawn because of 
settlement, the settlement must be 
submitted for approval in accordance 
with paragraph (d) of this section. 

(d)(1) Investigative settlements. At any 
time after the filing of a STAA com-
plaint and before the findings and/or 
order are objected to or become a final 
order by operation of law, the case may 
be settled if the Assistant Secretary, 
the complainant, and the respondent 
agree to a settlement. The Assistant 
Secretary’s approval of a settlement 
reached by the respondent and the 
complainant demonstrates the Assist-
ant Secretary’s consent and achieves 
the consent of all three parties. 

(2) Adjudicatory settlements. At any 
time after the filing of objections to 
the Assistant Secretary’s findings and/ 
or order, the case may be settled if the 
participating parties agree to a settle-
ment and the settlement is approved 
by the ALJ if the case is before the 
ALJ or by the ARB, if the ARB has ac-
cepted the case for review. A copy of 
the settlement will be filed with the 
ALJ or the ARB, as the case may be. 

(e) Any settlement approved by the 
Assistant Secretary, the ALJ, or the 
ARB will constitute the final order of 
the Secretary and may be enforced in 
United States district court pursuant 
to 49 U.S.C. 31105(e). 

§ 1978.112 Judicial review. 
(a) Within 60 days after the issuance 

of a final order (including a decision 
issued by the Secretary upon his or her 
discretionary review) for which judicial 
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review is available, any person ad-
versely affected or aggrieved by the 
order may file a petition for review of 
the order in the United States Court of 
Appeals for the circuit in which the 
violation allegedly occurred or the cir-
cuit in which the person resided on the 
date of the violation. 

(b) A final order is not subject to ju-
dicial review in any criminal or other 
civil proceeding. 

(c) If a timely petition for review is 
filed, the record of a case, including the 
record of proceedings before the ALJ, 
will be transmitted by the ARB or the 
ALJ, as the case may be, to the appro-
priate court pursuant to the Federal 
Rules of Appellate Procedure and the 
local rules of such court. 

[77 FR 44134, July 27, 2012, as amended at 85 
FR 30620, May 20, 2020] 

§ 1978.113 Judicial enforcement. 
Whenever any person has failed to 

comply with a preliminary order of re-
instatement or a final order, including 
one approving a settlement agreement 
issued under STAA, the Secretary may 
file a civil action seeking enforcement 
of the order in the United States dis-
trict court for the district in which the 
violation was found to have occurred. 

§ 1978.114 District court jurisdiction of 
retaliation complaints under STAA. 

(a) If there is no final order of the 
Secretary, 210 days have passed since 
the filing of the complaint, and there is 
no showing that there has been delay 
due to the bad faith of the complain-
ant, the complainant may bring an ac-
tion at law or equity for de novo review 
in the appropriate district court of the 
United States, which will have jurisdic-
tion over such an action without re-
gard to the amount in controversy. The 
action shall, at the request of either 
party to such action, be tried by the 
court with a jury. 

(b) Within seven days after filing a 
complaint in federal court, a complain-
ant must file with the Assistant Sec-
retary, the ALJ, or the ARB, depending 
on where the proceeding is pending, a 
copy of the file-stamped complaint. A 
copy of the complaint also must be 
served on the OSHA official who issued 
the findings and/or preliminary order, 
the Assistant Secretary, and the Asso-

ciate Solicitor, Division of Occupa-
tional Safety and Health, U.S. Depart-
ment of Labor. 

§ 1978.115 Special circumstances; 
waiver of rules. 

In special circumstances not con-
templated by the provisions of these 
rules, or for good cause shown, the ALJ 
or the ARB on review may, upon appli-
cation, after three days notice to all 
parties, waive any rule or issue such 
orders as justice or the administration 
of STAA requires. 

PART 1979—PROCEDURES FOR THE 
HANDLING OF DISCRIMINATION 
COMPLAINTS UNDER SECTION 
519 OF THE WENDELL H. FORD 
AVIATION INVESTMENT AND RE-
FORM ACT FOR THE 21ST CEN-
TURY 

Subpart A—Complaints, Investigations, 
Findings and Preliminary Orders 

Sec. 
1979.100 Purpose and scope. 
1979.101 Definitions. 
1979.102 Obligations and prohibited acts. 
1979.103 Filing of discrimination complaint. 
1979.104 Investigation. 
1979.105 Issuance of findings and prelimi-

nary orders. 

Subpart B—Litigation 

1979.106 Objections to the findings and the 
preliminary order and request for a hear-
ing. 

1979.107 Hearings. 
1979.108 Role of Federal agencies. 
1979.109 Decision and orders of the adminis-

trative law judge. 
1979.110 Decision and orders of the Adminis-

trative Review Board. 

Subpart C—Miscellaneous Provisions 

1979.111 Withdrawal of complaints, objec-
tions, and findings; settlement. 

1979.112 Judicial review. 
1979.113 Judicial enforcement. 
1979.114 Special circumstances; waiver of 

rules. 

AUTHORITY: 49 U.S.C. 42121; Secretary’s 
Order 1–2012 (Jan. 18, 2012), 77 FR 3912 (Jan. 
25, 2012); Secretary’s Order 01–2020, 85 FR 
13186 (March 6, 2020). 

SOURCE: 68 FR 14107, Mar. 21, 2003, unless 
otherwise noted. 
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Subpart A—Complaints, Investiga-
tions, Findings and Preliminary 
Orders 

§ 1979.100 Purpose and scope. 
(a) This part implements procedures 

under section 519 of the Wendell H. 
Ford Aviation Investment and Reform 
Act for the 21st Century, 49 U.S.C. 42121 
(‘‘AIR21’’), which provides for employee 
protection from discrimination by air 
carriers or contractors or subcontrac-
tors of air carriers because the em-
ployee has engaged in protected activ-
ity pertaining to a violation or alleged 
violation of any order, regulation, or 
standard of the Federal Aviation Ad-
ministration or any other provision of 
Federal law relating to air carrier safe-
ty. 

(b) This part establishes procedures 
pursuant to AIR21 for the expeditious 
handling of discrimination complaints 
made by employees, or by persons act-
ing on their behalf. These rules, to-
gether with those rules codified at 29 
CFR part 18, set forth the procedures 
for submission of complaints under 
AIR21, investigations, issuance of find-
ings and preliminary orders, objections 
to findings and orders, litigation before 
administrative law judges, post-hear-
ing administrative review, and with-
drawals and settlements. 

§ 1979.101 Definitions. 
Act or AIR21 means section 519 of the 

Wendell H. Ford Aviation Investment 
and Reform Act for the 21st Century, 
Public Law 106–181, April 5, 2000, 49 
U.S.C. 42121. 

Air carrier means a citizen of the 
United States undertaking by any 
means, directly or indirectly, to pro-
vide air transportation. 

Assistant Secretary means the Assist-
ant Secretary of Labor for Occupa-
tional Safety and Health or the person 
or persons to whom he or she delegates 
authority under the Act. 

Complainant means the employee who 
filed a complaint under the Act or on 
whose behalf a complaint was filed. 

Contractor means a company that 
performs safety-sensitive functions by 
contract for an air carrier. 

Employee means an individual pres-
ently or formerly working for an air 
carrier or contractor or subcontractor 

of an air carrier, an individual applying 
to work for an air carrier or contractor 
or subcontractor of an air carrier, or 
an individual whose employment could 
be affected by an air carrier or con-
tractor or subcontractor of an air car-
rier. 

Named person means the person al-
leged to have violated the Act. 

OSHA means the Occupational Safety 
and Health Administration of the 
United States Department of Labor. 

Person means one or more individ-
uals, partnerships, associations, cor-
porations, business trusts, legal rep-
resentatives, or any group of persons. 

Secretary means the Secretary of 
Labor or persons to whom authority 
under the Act has been delegated. 

§ 1979.102 Obligations and prohibited 
acts. 

(a) No air carrier or contractor or 
subcontractor of an air carrier may 
discharge any employee or otherwise 
discriminate against any employee 
with respect to the employee’s com-
pensation, terms, conditions, or privi-
leges of employment because the em-
ployee, or any person acting pursuant 
to the employee’s request, engaged in 
any of the activities specified in para-
graphs (b)(1) through (4) of this section. 

(b) It is a violation of the Act for any 
air carrier or contractor or subcon-
tractor of an air carrier to intimidate, 
threaten, restrain, coerce, blacklist, 
discharge or in any other manner dis-
criminate against any employee be-
cause the employee has: 

(1) Provided, caused to be provided, 
or is about to provide (with any knowl-
edge of the employer) or cause to be 
provided to the air carrier or con-
tractor or subcontractor of an air car-
rier or the Federal Government, infor-
mation relating to any violation or al-
leged violation of any order, regula-
tion, or standard of the Federal Avia-
tion Administration or any other pro-
vision of Federal law relating to air 
carrier safety under subtitle VII of 
title 49 of the United States Code or 
under any other law of the United 
States; 

(2) Filed, caused to be filed, or is 
about to file (with any knowledge of 
the employer) or cause to be filed a 
proceeding relating to any violation or 
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alleged violation of any order, regula-
tion, or standard of the Federal Avia-
tion Administration or any other pro-
vision of Federal law relating to air 
carrier safety under subtitle VII of 
title 49 of the United States Code, or 
under any other law of the United 
States; 

(3) Testified or is about to testify in 
such a proceeding; or 

(4) Assisted or participated or is 
about to assist or participate in such a 
proceeding. 

(c) This part shall have no applica-
tion to any employee of an air carrier, 
contractor, or subcontractor who, act-
ing without direction from an air car-
rier, contractor, or subcontractor (or 
such person’s agent) deliberately 
causes a violation of any requirement 
relating to air carrier safety under 
Subtitle VII Aviation Programs of 
Title 49 of the United States Code or 
any other law of the United States. 

§ 1979.103 Filing of discrimination 
complaint. 

(a) Who may file. An employee who 
believes that he or she has been dis-
criminated against by an air carrier or 
contractor or subcontractor of an air 
carrier in violation of the Act may file, 
or have filed by any person on the em-
ployee’s behalf, a complaint alleging 
such discrimination. 

(b) Nature of filing. No particular 
form of complaint is required, except 
that a complaint must be in writing 
and should include a full statement of 
the acts and omissions, with pertinent 
dates, which are believed to constitute 
the violations. 

(c) Place of filing. The complaint 
should be filed with the OSHA Area Di-
rector responsible for enforcement ac-
tivities in the geographical area where 
the employee resides or was employed, 
but may be filed with any OSHA officer 
or employee. Addresses and telephone 
numbers for these officials are set forth 
in local directories and at the fol-
lowing Internet address: http:// 
www.osha.gov. 

(d) Time for filing. Within 90 days 
after an alleged violation of the Act oc-
curs (i.e., when the discriminatory de-
cision has been both made and commu-
nicated to the complainant), an em-
ployee who believes that he or she has 

been discriminated against in violation 
of the Act may file, or have filed by 
any person on the employee’s behalf, a 
complaint alleging such discrimina-
tion. The date of the postmark, fac-
simile transmittal, or e-mail commu-
nication will be considered to be the 
date of filing; if the complaint is filed 
in person, by hand-delivery, or other 
means, the complaint is filed upon re-
ceipt. 

(e) Relationship to section 11(c) com-
plaints. A complaint filed under AIR21 
that alleges facts which would con-
stitute a violation of section 11(c) of 
the Occupational Safety and Health 
Act, 29 U.S.C. 660(c), shall be deemed to 
be a complaint filed under both AIR21 
and section 11(c). Similarly, a com-
plaint filed under section 11(c) that al-
leges facts that would constitute a vio-
lation of AIR21 shall be deemed to be a 
complaint filed under both AIR21 and 
section 11(c). Normal procedures and 
timeliness requirements for investiga-
tions under the respective laws and 
regulations will be followed. 

§ 1979.104 Investigation. 

(a) Upon receipt of a complaint in the 
investigating office, the Assistant Sec-
retary will notify the named person of 
the filing of the complaint, of the alle-
gations contained in the complaint, 
and of the substance of the evidence 
supporting the complaint (redacted to 
protect the identity of any confidential 
informants). The Assistant Secretary 
will also notify the named person of his 
or her rights under paragraphs (b) and 
(c) of this section and paragraph (e) of 
§ 1979.110. A copy of the notice to the 
named person will also be provided to 
the Federal Aviation Administration. 

(b) A complaint of alleged violation 
will be dismissed unless the complain-
ant has made a prima facie showing 
that protected behavior or conduct was 
a contributing factor in the unfavor-
able personnel action alleged in the 
complaint. 

(1) The complaint, supplemented as 
appropriate by interviews of the com-
plainant, must allege the existence of 
facts and evidence to make a prima 
facie showing as follows: 

(i) The employee engaged in a pro-
tected activity or conduct; 
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(ii) The named person knew or sus-
pected, actually or constructively, that 
the employee engaged in the protected 
activity; 

(iii) The employee suffered an unfa-
vorable personnel action; and 

(iv) The circumstances were suffi-
cient to raise the inference that the 
protected activity was a contributing 
factor in the unfavorable action. 

(2) For purposes of determining 
whether to investigate, the complain-
ant will be considered to have met the 
required burden if the complaint on its 
face, supplemented as appropriate 
through interviews of the complainant, 
alleges the existence of facts and either 
direct or circumstantial evidence to 
meet the required showing, i.e., to give 
rise to an inference that the named 
person knew or suspected that the em-
ployee engaged in protected activity 
and that the protected activity was a 
contributing factor in the unfavorable 
personnel action. Normally the burden 
is satisfied, for example, if the com-
plaint shows that the adverse per-
sonnel action took place shortly after 
the protected activity, giving rise to 
the inference that it was a factor in the 
adverse action. If the required showing 
has not been made, the complainant 
will be so advised and the investigation 
will not commence. 

(c) Notwithstanding a finding that a 
complainant has made a prima facie 
showing, as required by this section, an 
investigation of the complaint will not 
be conducted if the named person, pur-
suant to the procedures provided in 
this paragraph, demonstrates by clear 
and convincing evidence that it would 
have taken the same unfavorable per-
sonnel action in the absence of the 
complainant’s protected behavior or 
conduct. Within 20 days of receipt of 
the notice of the filing of the com-
plaint, the named person may submit 
to the Assistant Secretary a written 
statement and any affidavits or docu-
ments substantiating his or her posi-
tion. Within the same 20 days the 
named person may request a meeting 
with the Assistant Secretary to 
present his or her position. 

(d) If the named person fails to dem-
onstrate by clear and convincing evi-
dence that it would have taken the 
same unfavorable personnel action in 

the absence of the behavior protected 
by the Act, the Assistant Secretary 
will conduct an investigation. Inves-
tigations will be conducted in a man-
ner that protects the confidentiality of 
any person who provides information 
on a confidential basis, other than the 
complainant, in accordance with 29 
CFR part 70. 

(e) Prior to the issuance of findings 
and a preliminary order as provided for 
in § 1979.105, if the Assistant Secretary 
has reasonable cause, on the basis of 
information gathered under the proce-
dures of this part, to believe that the 
named person has violated the Act and 
that preliminary reinstatement is war-
ranted, the Assistant Secretary will 
again contact the named person to give 
notice of the substance of the relevant 
evidence supporting the complainant’s 
allegations as developed during the 
course of the investigation. This evi-
dence includes any witness statements, 
which will be redacted to protect the 
identity of confidential informants 
where statements were given in con-
fidence; if the statements cannot be re-
dacted without revealing the identity 
of confidential informants, summaries 
of their contents will be provided. The 
named person shall be given the oppor-
tunity to submit a written response, to 
meet with the investigators to present 
statements from witnesses in support 
of his or her position, and to present 
legal and factual arguments. The 
named person shall present this evi-
dence within ten business days of the 
Assistant Secretary’s notification pur-
suant to this paragraph, or as soon 
afterwards as the Assistant Secretary 
and the named person can agree, if the 
interests of justice so require. 

§ 1979.105 Issuance of findings and 
preliminary orders. 

(a) After considering all the relevant 
information collected during the inves-
tigation, the Assistant Secretary will 
issue, within 60 days of filing of the 
complaint, written findings as to 
whether or not there is reasonable 
cause to believe that the named person 
has discriminated against the com-
plainant in violation of the Act. 

(1) If the Assistant Secretary con-
cludes that there is reasonable cause to 
believe that a violation has occurred, 
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he or she will accompany the findings 
with a preliminary order providing re-
lief to the complainant. The prelimi-
nary order will include, where appro-
priate, a requirement that the named 
person abate the violation; reinstate-
ment of the complainant to his or her 
former position, together with the 
compensation (including back pay), 
terms, conditions and privileges of the 
complainant’s employment; and pay-
ment of compensatory damages. Where 
the named person establishes that the 
complainant is a security risk (whether 
or not the information is obtained 
after the complainant’s discharge), a 
preliminary order of reinstatement 
would not be appropriate. At the com-
plainant’s request the order shall also 
assess against the named person the 
complainant’s costs and expenses (in-
cluding attorney’s and expert witness 
fees) reasonably incurred in connection 
with the filing of the complaint. 

(2) If the Assistant Secretary con-
cludes that a violation has not oc-
curred, the Assistant Secretary will 
notify the parties of that finding. 

(b) The findings and the preliminary 
order will be sent by means that allow 
OSHA to confirm delivery to all parties 
of record. The letter accompanying the 
findings and order will inform the par-
ties of their right to file objections and 
to request a hearing, and of the right of 
the named person to request attorney’s 
fees from the administrative law judge, 
regardless of whether the named person 
has filed objections, if the named per-
son alleges that the complaint was 
frivolous or brought in bad faith. The 
letter also will give the address of the 
Chief Administrative Law Judge or ap-
propriate information regarding filing 
objections electronically with the Of-
fice of Administrative Law Judges. At 
the same time, the Assistant Secretary 
will file with the Chief Administrative 
Law Judge, U.S. Department of Labor, 
a copy of the original complaint and a 
copy of the findings and order. 

(c) The findings and the preliminary 
order shall be effective 30 days after re-
ceipt by the named person pursuant to 
paragraph (b) of this section, unless an 
objection and a request for a hearing 
has been filed as provided at § 1979.106. 
However, the portion of any prelimi-
nary order requiring reinstatement 

shall be effective immediately upon re-
ceipt of the findings and preliminary 
order. 

[68 FR 14107, Mar. 21, 2003, as amended at 86 
FR 1788, Jan. 11, 2021] 

Subpart B—Litigation 

§ 1979.106 Objections to the findings 
and the preliminary order and re-
quest for a hearing. 

(a) Any party who desires review, in-
cluding judicial review, of the findings 
and preliminary order, or a named per-
son alleging that the complaint was 
frivolous or brought in bad faith who 
seeks an award of attorney’s fees, must 
file any objections and/or a request for 
a hearing on the record within 30 days 
of receipt of the findings and prelimi-
nary order pursuant to § 1979.105(b). The 
objection or request for attorney’s fees 
and request for a hearing must be in 
writing and state whether the objec-
tion is to the findings, the preliminary 
order, and/or whether there should be 
an award of attorney’s fees. The date of 
the postmark, facsimile transmittal, or 
electronic transmittal will be consid-
ered to be the date of filing; if the ob-
jection is filed in person, by hand-de-
livery or other means, the objection is 
filed upon receipt. Objections must be 
filed with the Chief Administrative 
Law Judge, U.S. Department of Labor, 
in accordance with 29 CFR part 18, and 
copies of the objections must be served 
at the same time on the other parties 
of record, the OSHA official who issued 
the findings and order, and the Asso-
ciate Solicitor, Division of Fair Labor 
Standards, U.S. Department of Labor. 

(b)(1) If a timely objection is filed, all 
provisions of the preliminary order 
shall be stayed, except for the portion 
requiring preliminary reinstatement. 
The portion of the preliminary order 
requiring reinstatement shall be effec-
tive immediately upon the named per-
son’s receipt of the findings and pre-
liminary order, regardless of any objec-
tions to the order. 

(2) If no timely objection is filed with 
respect to either the findings or the 
preliminary order, the findings or pre-
liminary order, as the case may be, 
shall become the final decision of the 
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Secretary, not subject to judicial re-
view. 

[68 FR 14107, Mar. 21, 2003, as amended at 86 
FR 1788, Jan. 11, 2021] 

§ 1979.107 Hearings. 
(a) Except as provided in this part, 

proceedings will be conducted in ac-
cordance with the rules of practice and 
procedure for administrative hearings 
before the Office of Administrative 
Law Judges, codified at subpart A, of 29 
CFR part 18. 

(b) Upon receipt of an objection and 
request for hearing, the Chief Adminis-
trative Law Judge will promptly assign 
the case to a judge who will notify the 
parties of the day, time, and place of 
hearing. The hearing is to commence 
expeditiously, except upon a showing of 
good cause or unless otherwise agreed 
to by the parties. Hearings will be con-
ducted as hearings de novo, on the 
record. Administrative law judges shall 
have broad discretion to limit dis-
covery in order to expedite the hearing. 

(c) If both the complainant and the 
named person object to the findings 
and/or order, the objections will be con-
solidated and a single hearing will be 
conducted. 

(d) Formal rules of evidence shall not 
apply, but rules or principles designed 
to assure production of the most pro-
bative evidence shall be applied. The 
administrative law judge may exclude 
evidence which is immaterial, irrele-
vant, or unduly repetitious. 

[68 FR 14107, Mar. 21, 2003, as amended at 86 
FR 1788, Jan. 11, 2021] 

§ 1979.108 Role of Federal agencies. 
(a)(1) The complainant and the 

named person shall be parties in every 
proceeding. At the Assistant Sec-
retary’s discretion, the Assistant Sec-
retary may participate as a party or 
may participate as amicus curiae at 
any time in the proceedings. This right 
to participate shall include, but is not 
limited to, the right to petition for re-
view of a decision of an administrative 
law judge, including a decision based 
on a settlement agreement between 
complainant and the named person, to 
dismiss a complaint or to issue an 
order encompassing the terms of the 
settlement. 

(2) Copies of pleadings in all cases, 
whether or not the Assistant Secretary 
is participating in the proceeding, 
must be sent to the Assistant Sec-
retary, Occupational Safety and Health 
Administration, and to the Associate 
Solicitor, Division of Fair Labor 
Standards, U.S. Department of Labor, 
Washington, DC 20210. 

(b) The FAA may participate as ami-
cus curiae at any time in the pro-
ceedings, at the FAA’s discretion. At 
the request of the FAA, copies of all 
pleadings in a case must be sent to the 
FAA, whether or not the FAA is par-
ticipating in the proceeding. 

§ 1979.109 Decision and orders of the 
administrative law judge. 

(a) The decision of the administra-
tive law judge will contain appropriate 
findings, conclusions, and an order per-
taining to the remedies provided in 
paragraph (b) of this section, as appro-
priate. A determination that a viola-
tion has occurred may only be made if 
the complainant has demonstrated 
that protected behavior or conduct was 
a contributing factor in the unfavor-
able personnel action alleged in the 
complaint. Relief may not be ordered if 
the named person demonstrates by 
clear and convincing evidence that it 
would have taken the same unfavorable 
personnel action in the absence of any 
protected behavior. Neither the Assist-
ant Secretary’s determination to dis-
miss a complaint without completing 
an investigation pursuant to 
§ 1979.104(b) nor the Assistant Sec-
retary’s determination to proceed with 
an investigation is subject to review by 
the administrative law judge, and a 
complaint may not be remanded for the 
completion of an investigation or for 
additional findings on the basis that a 
determination to dismiss was made in 
error. Rather, if there otherwise is ju-
risdiction, the administrative law 
judge shall hear the case on the merits. 

(b) If the administrative law judge 
concludes that the party charged has 
violated the law, the order shall direct 
the party charged to take appropriate 
affirmative action to abate the viola-
tion, including, where appropriate, re-
instatement of the complainant to that 
person’s former position, together with 
the compensation (including back pay), 
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terms, conditions, and privileges of 
that employment, and compensatory 
damages. At the request of the com-
plainant, the administrative law judge 
shall assess against the named person 
all costs and expenses (including attor-
ney’s and expert witness fees) reason-
ably incurred. If, upon the request of 
the named person, the administrative 
law judge determines that a complaint 
was frivolous or was brought in bad 
faith, the judge may award to the 
named person a reasonable attorney’s 
fee, not exceeding $1,000. 

(c) The decision will be served upon 
all parties to the proceeding. Any ad-
ministrative law judge’s decision re-
quiring reinstatement or lifting an 
order of reinstatement by the Assist-
ant Secretary shall be effective imme-
diately upon receipt of the decision by 
the named person, and may not be 
stayed. All other portions of the 
judge’s order shall be effective ten 
business days after the date of the deci-
sion unless a timely petition for review 
has been filed with the Administrative 
Review Board. 

§ 1979.110 Decision and orders of the 
Administrative Review Board. 

(a) Any party desiring to seek review, 
including judicial review, of a decision 
of the administrative law judge, or a 
named person alleging that the com-
plaint was frivolous or brought in bad 
faith who seeks an award of attorney’s 
fees, must file a written petition for re-
view with the Administrative Review 
Board (‘‘the Board’’). The decision of 
the Administrative Law Judge shall be-
come the final order of the Secretary 
unless, pursuant to this section, a peti-
tion for review is timely filed with the 
Board. The petition for review must 
specifically identify the findings, con-
clusions, or orders to which exception 
is taken. Any exception not specifi-
cally urged ordinarily shall be deemed 
to have been waived by the parties. To 
be effective, a petition must be filed 
within ten business days of the date of 
the decision of the Administrative Law 
Judge. The date of the postmark, fac-
simile transmittal, or electronic trans-
mittal will be considered to be the date 
of filing; if the petition is filed in per-
son, by hand-delivery or other means, 
the petition is considered filed upon re-

ceipt. The petition must be served on 
all parties and on the Chief Adminis-
trative Law Judge at the time it is 
filed with the Board. Copies of the peti-
tion for review and all briefs must be 
served on the Assistant Secretary, Oc-
cupational Safety and Health Adminis-
tration, and on the Associate Solicitor, 
Division of Fair Labor Standards, U.S. 
Department of Labor. 

(b) If a timely petition for review is 
filed pursuant to paragraph (a) of this 
section, the decision of the administra-
tive law judge shall become the final 
order of the Secretary unless the 
Board, within 30 days of the filing of 
the petition, issues an order notifying 
the parties that the case has been ac-
cepted for review. If a case is accepted 
for review, the decision of the adminis-
trative law judge shall be inoperative 
unless and until the Board issues an 
order adopting the decision, except 
that a preliminary order of reinstate-
ment shall be effective while review is 
conducted by the Board. The Board will 
specify the terms under which any 
briefs are to be filed. The Board will re-
view the factual determinations of the 
administrative law judge under the 
substantial evidence standard. 

(c) The decision of the Board shall be 
issued within 120 days of the conclusion 
of the hearing, which shall be deemed 
to be the conclusion of all proceedings 
before the Administrative Law Judge— 
i.e., 10 business days after the date of 
the decision of the Administrative Law 
Judge unless a motion for reconsider-
ation has been filed with the Adminis-
trative Law Judge in the interim. The 
decision will be served upon all parties 
and the Chief Administrative Law 
Judge. The decision will also be served 
on the Assistant Secretary, Occupa-
tional Safety and Health Administra-
tion, and on the Associate Solicitor, 
Division of Fair Labor Standards, U.S. 
Department of Labor, even if the As-
sistant Secretary is not a party. 

(d) If the ARB concludes that the 
party charged has violated the law, the 
ARB shall order the party charged to 
take appropriate affirmative action to 
abate the violation, including, where 
appropriate, reinstatement of the com-
plainant to that person’s former posi-
tion, together with the compensation 
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(including back pay), terms, condi-
tions, and privileges of that employ-
ment, and compensatory damages. At 
the request of the complainant, the 
Board shall assess against the named 
person all costs and expenses (includ-
ing attorney and expert witness fees) 
reasonably incurred. The ARB’s order 
is subject to discretionary review by 
the Secretary as provided in Sec-
retary’s Order 01–2020 (or any successor 
to that order). 

(e) If the ARB concludes that the 
party charged has not violated the law, 
the ARB shall issue an order denying 
the complaint. If, upon the request of 
the named person, the Board deter-
mines that a complaint was frivolous 
or was brought in bad faith, the Board 
may award to the named person rea-
sonable attorney fees, not exceeding 
$1,000. An order under this section is 
subject to discretionary review by the 
Secretary as provided in Secretary’s 
Order 01–2020 (or any successor to that 
order). 

[68 FR 14107, Mar. 21, 2003, as amended at 85 
FR 30620, May 20, 2020; 86 FR 1789, Jan. 11, 
2021] 

Subpart C—Miscellaneous 
Provisions 

§ 1979.111 Withdrawal of complaints, 
objections, and findings; settlement. 

(a) At any time prior to the filing of 
objections to the findings or prelimi-
nary order, a complainant may with-
draw his or her complaint under the 
Act by filing a written withdrawal with 
the Assistant Secretary. The Assistant 
Secretary will then determine whether 
the withdrawal will be approved. The 
Assistant Secretary will notify the 
named person of the approval of any 
withdrawal. If the complaint is with-
drawn because of settlement, the set-
tlement shall be approved in accord-
ance with paragraph (d) of this section. 

(b) The Assistant Secretary may 
withdraw his or her findings or a pre-
liminary order at any time before the 
expiration of the 30-day objection pe-
riod described in § 1979.106, provided 
that no objection has yet been filed, 
and substitute new findings or prelimi-
nary order. The date of the receipt of 
the substituted findings or order will 
begin a new 30-day objection period. 

(c) At any time before the findings or 
order become final, a party may with-
draw his or her objections to the find-
ings or order by filing a written with-
drawal with the administrative law 
judge or, if the case is on review, with 
the Board. The judge or the Board, as 
the case may be, will determine wheth-
er the withdrawal will be approved. If 
the objections are withdrawn because 
of settlement, the settlement shall be 
approved in accordance with paragraph 
(d) of this section. 

(d)(1) Investigative settlements. At any 
time after the filing of a complaint, 
and before the findings and/or order are 
objected to or become a final order by 
operation of law, the case may be set-
tled if the Assistant Secretary, the 
complainant and the named person 
agree to a settlement. 

(2) Adjudicatory settlements. At any 
time after the filing of objections to 
the Assistant Secretary’s findings and/ 
or order, the case may be settled if the 
participating parties agree to a settle-
ment and the settlement is approved 
by the administrative law judge if the 
case is before the judge, or by the 
Board if a timely petition for review 
has been filed with the Board. A copy 
of the settlement shall be filed with 
the administrative law judge or the 
Board, as the case may be. 

(e) Any settlement approved by the 
Assistant Secretary, the administra-
tive law judge, or the Board, shall con-
stitute the final order of the Secretary 
and may be enforced pursuant to 
§ 1979.113. 

§ 1979.112 Judicial review. 
(a) Within 60 days after the issuance 

of a final order (including a decision 
issued by the Secretary upon his or her 
discretionary review) for which judicial 
review is available, any person ad-
versely affected or aggrieved by the 
order may file a petition for review of 
the order in the United States Court of 
Appeals for the circuit in which the 
violation allegedly occurred or the cir-
cuit in which the complainant resided 
on the date of the violation. A final 
order of the Secretary is not subject to 
judicial review in any criminal or 
other civil proceeding. 

(b) If a timely petition for review is 
filed, the record of a case, including the 
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record of proceedings before the admin-
istrative law judge, will be transmitted 
by the Board to the appropriate court 
pursuant to the rules of the court. 

[68 FR 14107, Mar. 21, 2003, as amended at 85 
FR 30621, May 20, 2020] 

§ 1979.113 Judicial enforcement. 
Whenever any person has failed to 

comply with a preliminary order of re-
instatement or a final order or the 
terms of a settlement agreement, the 
Secretary or a person on whose behalf 
the order was issued may file a civil ac-
tion seeking enforcement of the order 
in the United States district court for 
the district in which the violation was 
found to have occurred. 

§ 1979.114 Special circumstances; 
waiver of rules. 

In special circumstances not con-
templated by the provisions of this 
part, or for good cause shown, the ad-
ministrative law judge or the Board on 
review may, upon application, after 
three days notice to all parties and 
interveners, waive any rule or issue 
any orders that justice or the adminis-
tration of the Act requires. 

PART 1980—PROCEDURES FOR THE 
HANDLING OF RETALIATION 
COMPLAINTS UNDER SECTION 
806 OF THE SARBANES-OXLEY 
ACT OF 2002, AS AMENDED 

Subpart A—Complaints, Investigations, 
Findings and Preliminary Orders 

Sec: 
1980.100 Purpose and scope. 
1980.101 Definitions. 
1980.102 Obligations and prohibited acts. 
1980.103 Filing of retaliation complaints. 
1980.104 Investigation. 
1980.105 Issuance of findings and prelimi-

nary orders. 

Subpart B—Litigation 

1980.106 Objections to the findings and the 
preliminary order and request for a hear-
ing. 

1980.107 Hearings. 
1980.108 Role of Federal agencies. 
1980.109 Decision and orders of the adminis-

trative law judge. 
1980.110 Decision and orders of the Adminis-

trative Review Board. 

Subpart C—Miscellaneous Provisions 

1980.111 Withdrawal of complaints, findings, 
objections, and petitions for review; set-
tlement. 

1980.112 Judicial review. 
1980.113 Judicial enforcement. 
1980.114 District court jurisdiction over re-

taliation complaints. 
1980.115 Special circumstances; waiver of 

rules. 

AUTHORITY: 18 U.S.C. 1514A, as amended by 
the Dodd-Frank Wall Street Reform and 
Consumer Protection Act of 2010, Pub. L. 111– 
203 (July 21, 2010); Secretary of Labor’s Order 
No. 01–2012 (Jan. 18, 2012), 77 FR 3912 (Jan. 25, 
2012); Secretary’s Order No. 01–2020, 85 FR 
13186 (March 6, 2020). 

SOURCE: 80 FR 11880, Mar. 5, 2015, unless 
otherwise noted. 

Subpart A—Complaints, Investiga-
tions, Findings and Preliminary 
Orders 

§ 1980.100 Purpose and scope. 
(a) This part implements procedures 

under section 806 of the Corporate and 
Criminal Fraud Accountability Act of 
2002, Title VIII of the Sarbanes-Oxley 
Act of 2002 (Sarbanes-Oxley or Act), en-
acted into law July 30, 2002, as amend-
ed by the Dodd-Frank Wall Street Re-
form and Consumer Protection Act of 
2010, enacted into law July 21, 2010. 
Sarbanes-Oxley provides for employee 
protection from retaliation by compa-
nies, their subsidiaries and affiliates, 
officers, employees, contractors, sub-
contractors, and agents because the 
employee has engaged in protected ac-
tivity pertaining to a violation or al-
leged violation of 18 U.S.C. 1341, 1343, 
1344, or 1348, or any rule or regulation 
of the Securities and Exchange Com-
mission, or any provision of Federal 
law relating to fraud against share-
holders. Sarbanes-Oxley also provides 
for employee protection from retalia-
tion by nationally recognized statis-
tical rating organizations, their offi-
cers, employees, contractors, sub-
contractors or agents because the em-
ployee has engaged in protected activ-
ity. 

(b) This part establishes procedures 
pursuant to Sarbanes-Oxley for the ex-
peditious handling of retaliation com-
plaints made by employees, or by per-
sons acting on their behalf and sets 
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forth the Secretary’s interpretations of 
the Act on certain statutory issues. 
These rules, together with those codi-
fied at 29 CFR part 18, set forth the 
procedures for submission of com-
plaints under Sarbanes-Oxley, inves-
tigations, issuance of findings and pre-
liminary orders, objections to findings 
and orders, litigation before adminis-
trative law judges, post-hearing admin-
istrative review, withdrawals, and set-
tlements. 

§ 1980.101 Definitions. 
As used in this part: 
(a) Act means section 806 of the Cor-

porate and Criminal Fraud Account-
ability Act of 2002, Title VIII of the 
Sarbanes-Oxley Act of 2002, Pub. L. 107– 
204, July 30, 2002, codified at 18 U.S.C. 
1514A, as amended by the Dodd-Frank 
Wall Street Reform and Consumer Pro-
tection Act of 2010, Pub. L. 111–203, 
July 21, 2010. 

(b) Assistant Secretary means the As-
sistant Secretary of Labor for Occupa-
tional Safety and Health or the person 
or persons to whom he or she delegates 
authority under the Act. 

(c) Business days means days other 
than Saturdays, Sundays, and Federal 
holidays. 

(d) Company means any company 
with a class of securities registered 
under section 12 of the Securities Ex-
change Act of 1934 (15 U.S.C. 78l) or any 
company required to file reports under 
section 15(d) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78o(d)) in-
cluding any subsidiary or affiliate 
whose financial information is included 
in the consolidated financial state-
ments of such company. 

(e) Complainant means the employee 
who filed a complaint under the Act or 
on whose behalf a complaint was filed. 

(f) Covered person means any com-
pany, including any subsidiary or affil-
iate whose financial information is in-
cluded in the consolidated financial 
statements of such company, or any 
nationally recognized statistical rating 
organization, or any officer, employee, 
contractor, subcontractor, or agent of 
such company or nationally recognized 
statistical rating organization. 

(g) Employee means an individual 
presently or formerly working for a 
covered person, an individual applying 

to work for a covered person, or an in-
dividual whose employment could be 
affected by a covered person. 

(h) Nationally recognized statistical rat-
ing organization means a credit rating 
agency under 15 U.S.C. 78c(61) that: 

(1) Issues credit ratings certified by 
qualified institutional buyers, in ac-
cordance with 15 U.S.C. 78o– 
7(a)(1)(B)(ix), with respect to: 

(i) Financial institutions, brokers, or 
dealers; 

(ii) Insurance companies; 
(iii) Corporate issuers; 
(iv) Issuers of asset-backed securities 

(as that term is defined in section 
1101(c) of part 229 of title 17, Code of 
Federal Regulations, as in effect on 
September 29, 2006); 

(v) Issuers of government securities, 
municipal securities, or securities 
issued by a foreign government; or 

(vi) A combination of one or more 
categories of obligors described in any 
of paragraphs (h)(1)(i) through (v) of 
this section; and 

(2) Is registered under 15 U.S.C. 78o-7. 
(i) OSHA means the Occupational 

Safety and Health Administration of 
the United States Department of 
Labor. 

(j) Person means one or more individ-
uals, partnerships, associations, com-
panies, corporations, business trusts, 
legal representatives or any group of 
persons. 

(k) Respondent means the person 
named in the complaint who is alleged 
to have violated the Act. 

(l) Secretary means the Secretary of 
Labor or persons to whom authority 
under the Act has been delegated. 

(m) Any future statutory amend-
ments that affect the definition of a 
term or terms listed in this section will 
apply in lieu of the definition stated 
herein. 

§ 1980.102 Obligations and prohibited 
acts. 

(a) No covered person may discharge, 
demote, suspend, threaten, harass or in 
any other manner retaliate against, in-
cluding, but not limited to, intimi-
dating, threatening, restraining, coerc-
ing, blacklisting or disciplining, any 
employee with respect to the employ-
ee’s compensation, terms, conditions, 
or privileges of employment because 
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the employee, or any person acting 
pursuant to the employee’s request, 
has engaged in any of the activities 
specified in paragraphs (b)(1) and (2) of 
this section. 

(b) An employee is protected against 
retaliation (as described in paragraph 
(a) of this section) by a covered person 
for any lawful act done by the em-
ployee: 

(1) To provide information, cause in-
formation to be provided, or otherwise 
assist in an investigation regarding 
any conduct which the employee rea-
sonably believes constitutes a viola-
tion of 18 U.S.C. 1341, 1343, 1344, or 1348, 
any rule or regulation of the Securities 
and Exchange Commission, or any pro-
vision of Federal law relating to fraud 
against shareholders, when the infor-
mation or assistance is provided to or 
the investigation is conducted by— 

(i) A Federal regulatory or law en-
forcement agency; 

(ii) Any Member of Congress or any 
committee of Congress; or 

(iii) A person with supervisory au-
thority over the employee (or such 
other person working for the employer 
who has the authority to investigate, 
discover, or terminate misconduct); or 

(2) To file, cause to be filed, testify, 
participate in, or otherwise assist in a 
proceeding filed or about to be filed 
(with any knowledge of the employer) 
relating to an alleged violation of 18 
U.S.C. 1341, 1343, 1344, or 1348, any rule 
or regulation of the Securities and Ex-
change Commission, or any provision 
of Federal law relating to fraud against 
shareholders. 

§ 1980.103 Filing of retaliation com-
plaints. 

(a) Who may file. An employee who 
believes that he or she has been retali-
ated against by a covered person in vio-
lation of the Act may file, or have filed 
on the employee’s behalf, a complaint 
alleging such retaliation. 

(b) Nature of filing. No particular 
form of complaint is required. A com-
plaint may be filed orally or in writing. 
Oral complaints will be reduced to 
writing by OSHA. If the complainant is 
unable to file the complaint in English, 
OSHA will accept the complaint in any 
language. 

(c) Place of filing. The complaint 
should be filed with the OSHA office re-
sponsible for enforcement activities in 
the geographical area where the em-
ployee resides or was employed, but 
may be filed with any OSHA officer or 
employee. Addresses and telephone 
numbers for these officials are set forth 
in local directories and at the fol-
lowing Internet address: http:// 
www.osha.gov. 

(d) Time for filing. Within 180 days 
after an alleged violation of the Act oc-
curs or after the date on which the em-
ployee became aware of the alleged vio-
lation of the Act, any employee who 
believes that he or she has been retali-
ated against in violation of the Act 
may file, or have filed on the employ-
ee’s behalf, a complaint alleging such 
retaliation. The date of the postmark, 
facsimile transmittal, electronic com-
munication transmittal, telephone 
call, hand-delivery, delivery to a third- 
party commercial carrier, or in-person 
filing at an OSHA office will be consid-
ered the date of filing. The time for fil-
ing a complaint may be tolled for rea-
sons warranted by applicable case law. 
For example, OSHA may consider the 
time for filing a complaint equitably 
tolled if a complainant mistakenly 
files a complaint with the another 
agency instead of OSHA within 180 
days after becoming aware of the al-
leged violation. 

§ 1980.104 Investigation. 
(a) Upon receipt of a complaint in the 

investigating office, OSHA will notify 
the respondent of the filing of the com-
plaint, of the allegations contained in 
the complaint, and of the substance of 
the evidence supporting the complaint. 
Such materials will be redacted, if nec-
essary, in accordance with the Privacy 
Act of 1974, 5 U.S.C. 552a, et seq., and 
other applicable confidentiality laws. 
OSHA will also notify the respondent 
of its rights under paragraphs (b) and 
(f) of this section and § 1980.110(e). 
OSHA will provide an unredacted copy 
of these same materials to the com-
plainant (or complainant’s legal coun-
sel, if complainant is represented by 
counsel) and to the Securities and Ex-
change Commission. 

(b) Within 20 days of receipt of the 
notice of the filing of the complaint 
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provided under paragraph (a) of this 
section, the respondent may submit to 
OSHA a written statement and any af-
fidavits or documents substantiating 
its position. Within the same 20 days, 
the respondent may request a meeting 
with OSHA to present its position. 

(c) During the investigation, OSHA 
will request that each party provide 
the other parties to the whistleblower 
complaint with a copy of submissions 
to OSHA that are pertinent to the 
whistleblower complaint. Alter-
natively, if a party does not provide its 
submissions to OSHA to the other 
party, OSHA will provide them to the 
other party (or the party’s legal coun-
sel if the party is represented by coun-
sel) at a time permitting the other 
party an opportunity to respond. Be-
fore providing such materials to the 
other party, OSHA will redact them, if 
necessary, consistent with the Privacy 
Act of 1974, 5 U.S.C. 552a, and other ap-
plicable confidentiality laws. OSHA 
will also provide each party with an op-
portunity to respond to the other par-
ty’s submissions. 

(d) Investigations will be conducted 
in a manner that protects the confiden-
tiality of any person who provides in-
formation on a confidential basis, 
other than the complainant, in accord-
ance with part 70 of this title. 

(e)(1) A complaint will be dismissed 
unless the complainant has made a 
prima facie showing that a protected 
activity was a contributing factor in 
the adverse action alleged in the com-
plaint. 

(2) The complaint, supplemented as 
appropriate by interviews of the com-
plainant, must allege the existence of 
facts and evidence to make a prima 
facie showing as follows: 

(i) The employee engaged in a pro-
tected activity; 

(ii) The respondent knew or sus-
pected that the employee engaged in 
the protected activity; 

(iii) The employee suffered an ad-
verse action; and 

(iv) The circumstances were suffi-
cient to raise the inference that the 
protected activity was a contributing 
factor in the adverse action. 

(3) For purposes of determining 
whether to investigate, the complain-
ant will be considered to have met the 

required burden if the complaint on its 
face, supplemented as appropriate 
through interviews of the complainant, 
alleges the existence of facts and either 
direct or circumstantial evidence to 
meet the required showing, i.e., to give 
rise to an inference that the respond-
ent knew or suspected that the em-
ployee engaged in protected activity 
and that the protected activity was a 
contributing factor in the adverse ac-
tion. The burden may be satisfied, for 
example, if the complaint shows that 
the adverse personnel action took place 
within a temporal proximity after the 
protected activity, or at the first op-
portunity available to respondent, giv-
ing rise to the inference that it was a 
contributing factor in the adverse ac-
tion. If the required showing has not 
been made, the complainant (or the 
complainant’s legal counsel, if com-
plainant is represented by counsel) will 
be so notified and the investigation 
will not commence. 

(4) Notwithstanding a finding that a 
complainant has made a prima facie 
showing, as required by this section, 
further investigation of the complaint 
will not be conducted if the respondent 
demonstrates by clear and convincing 
evidence that it would have taken the 
same adverse action in the absence of 
the complainant’s protected activity. 

(5) If the respondent fails to make a 
timely response or fails to satisfy the 
burden set forth in the prior paragraph, 
OSHA will proceed with the investiga-
tion. The investigation will proceed 
whenever it is necessary or appropriate 
to confirm or verify the information 
provided by the respondent. 

(f) Prior to the issuance of findings 
and a preliminary order as provided for 
in § 1980.105, if OSHA has reasonable 
cause, on the basis of information 
gathered under the procedures of this 
part, to believe that the respondent has 
violated the Act and that preliminary 
reinstatement is warranted, OSHA will 
contact the respondent (or the respond-
ent’s legal counsel, if respondent is rep-
resented by counsel) to give notice of 
the substance of the relevant evidence 
supporting the complainant’s allega-
tions as developed during the course of 
the investigation. This evidence in-
cludes any witness statements, which 
will be redacted to protect the identity 
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of confidential informants where state-
ments were given in confidence; if the 
statements cannot be redacted without 
revealing the identity of confidential 
informants, summaries of their con-
tents will be provided. The complain-
ant will also receive a copy of the ma-
terials that must be provided to the re-
spondent under this paragraph. Before 
providing such materials to the com-
plainant, OSHA will redact them, if 
necessary, in accordance with the Pri-
vacy Act of 1974, 5 U.S.C. 552a, and 
other applicable confidentiality laws. 
The respondent will be given the oppor-
tunity to submit a written response, to 
meet with the investigator, to present 
statements from witnesses in support 
of its position, and to present legal and 
factual arguments. The respondent will 
present this evidence within 10 busi-
ness days of OSHA’s notification pursu-
ant to this paragraph, or as soon after-
wards as OSHA and the respondent can 
agree, if the interests of justice so re-
quire. 

§ 1980.105 Issuance of findings and 
preliminary orders. 

(a) After considering all the relevant 
information collected during the inves-
tigation, the Assistant Secretary shall 
issue, within 60 days of the filing of the 
complaint, written findings as to 
whether or not there is reasonable 
cause to believe that the respondent 
has retaliated against the complainant 
in violation of the Act. 

(1) If the Assistant Secretary con-
cludes that there is reasonable cause to 
believe that a violation has occurred, 
the Assistant Secretary will accom-
pany the findings with a preliminary 
order providing relief to the complain-
ant. The preliminary order will include 
all relief necessary to make the em-
ployee whole, including reinstatement 
with the same seniority status that the 
complainant would have had but for 
the retaliation; back pay with interest; 
and compensation for any special dam-
ages sustained as a result of the retal-
iation, including litigation costs, ex-
pert witness fees, and reasonable attor-
ney fees. Interest on back pay will be 
calculated using the interest rate ap-
plicable to underpayment of taxes 
under 26 U.S.C. 6621 and will be com-
pounded daily. The preliminary order 

will also require the respondent to sub-
mit appropriate documentation to the 
Social Security Administration allo-
cating any back pay award to the ap-
propriate calendar quarters. 

(2) If the Assistant Secretary con-
cludes that a violation has not oc-
curred, the Assistant Secretary will 
notify the parties of that finding. 

(b) The findings, and where appro-
priate, the preliminary order will be 
sent by means that allow OSHA to con-
firm delivery to all parties of record 
(and each party’s legal counsel if the 
party is represented by counsel). The 
findings, and where appropriate, the 
preliminary order will inform the par-
ties of the right to object to the find-
ings and/or order and to request a hear-
ing, and of the right of the respondent 
to request an award of attorney fees 
not exceeding $1,000 from the adminis-
trative law judge (ALJ) regardless of 
whether the respondent has filed objec-
tions, if the complaint was frivolous or 
brought in bad faith. The findings, and 
where appropriate, the preliminary 
order, also will give the address of the 
Chief Administrative Law Judge, U.S. 
Department of Labor, or appropriate 
information regarding filing objections 
electronically with the Office of Ad-
ministrative Law Judges. At the same 
time, the Assistant Secretary will file 
with the Chief Administrative Law 
Judge a copy of the original complaint 
and a copy of the findings and/or order. 

(c) The findings and any preliminary 
order will be effective 30 days after re-
ceipt by the respondent (or the re-
spondent’s legal counsel if the respond-
ent is represented by counsel), or on 
the compliance date set forth in the 
preliminary order, whichever is later, 
unless an objection and/or a request for 
hearing has been timely filed as pro-
vided at § 1980.106. However, the portion 
of any preliminary order requiring re-
instatement will be effective imme-
diately upon the respondent’s receipt 
of the findings and the preliminary 
order, regardless of any objections to 
the findings and/or the order. 

[80 FR 11880, Mar. 5, 2015, as amended at 86 
FR 1789, Jan. 11, 2021] 
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Subpart B—Litigation 

§ 1980.106 Objections to the findings 
and the preliminary order and re-
quest for a hearing. 

(a) Any party who desires review, in-
cluding judicial review, of the findings 
and preliminary order, or a respondent 
alleging that the complaint was frivo-
lous or brought in bad faith who seeks 
an award of attorney fees under the 
Act, must file any objections and/or a 
request for a hearing on the record 
within 30 days of receipt of the findings 
and preliminary order pursuant to 
§ 1980.105(b). The objections and/or re-
quest for a hearing must be in writing 
and state whether the objections are to 
the findings and/or the preliminary 
order, and/or whether there should be 
an award of attorney fees. The date of 
the postmark, facsimile transmittal, or 
electronic transmittal is considered 
the date of filing; if the objection is 
filed in person, by hand-delivery or 
other means, the objection is filed upon 
receipt. Objections must be filed with 
the Chief Administrative Law Judge, 
U.S. Department of Labor, in accord-
ance with 29 CFR part 18, and copies of 
the objections must be served at the 
same time on the other parties of 
record, the OSHA official who issued 
the findings and order, the Assistant 
Secretary, and the Associate Solicitor, 
Division of Fair Labor Standards, U.S. 
Department of Labor. 

(b) If a timely objection is filed, all 
provisions of the preliminary order will 
be stayed, except for the portion re-
quiring preliminary reinstatement, 
which will not be automatically 
stayed. The portion of the preliminary 
order requiring reinstatement will be 
effective immediately upon the re-
spondent’s receipt of the findings and 
preliminary order, regardless of any 
objections to the order. The respondent 
may file a motion with the Office of 
Administrative Law Judges for a stay 
of the Assistant Secretary’s prelimi-
nary order of reinstatement, which 
shall be granted only based on excep-
tional circumstances. If no timely ob-
jection is filed with respect to either 
the findings or the preliminary order, 
the findings and/or preliminary order 
will become the final decision of the 

Secretary, not subject to judicial re-
view. 

[80 FR 11880, Mar. 5, 2015, as amended at 86 
FR 1789, Jan. 11, 2021] 

§ 1980.107 Hearings. 
(a) Except as provided in this part, 

proceedings will be conducted in ac-
cordance with the rules of practice and 
procedure for administrative hearings 
before the Office of Administrative 
Law Judges, codified at subpart A of 
part 18 of this title. 

(b) Upon receipt of an objection and 
request for hearing, the Chief Adminis-
trative Law Judge will promptly assign 
the case to an ALJ who will notify the 
parties of the day, time, and place of 
hearing. The hearing is to commence 
expeditiously, except upon a showing of 
good cause or unless otherwise agreed 
to by the parties. Hearings will be con-
ducted de novo, on the record. ALJs 
have broad discretion to limit dis-
covery in order to expedite the hearing. 

(c) If both the complainant and the 
respondent object to the findings and/ 
or order, the objections will be consoli-
dated and a single hearing will be con-
ducted. 

(d) Formal rules of evidence will not 
apply, but rules or principles designed 
to assure production of the most pro-
bative evidence will be applied. The 
ALJ may exclude evidence that is im-
material, irrelevant, or unduly repeti-
tious. 

[80 FR 11880, Mar. 5, 2015, as amended at 86 
FR 1789, Jan. 11, 2021] 

§ 1980.108 Role of Federal agencies. 
(a)(1) The complainant and the re-

spondent will be parties in every pro-
ceeding and must be served with copies 
of all documents in the case. At the As-
sistant Secretary’s discretion, the As-
sistant Secretary may participate as a 
party or as amicus curiae at any time 
at any stage of the proceeding. This 
right to participate includes, but is not 
limited to, the right to petition for re-
view of a decision of an ALJ, including 
a decision approving or rejecting a set-
tlement agreement between the com-
plainant and the respondent. 

(2) Parties must send copies of docu-
ments to OSHA and to the Associate 
Solicitor, Division of Fair Labor 
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Standards, U.S. Department of Labor, 
only upon request of OSHA, or when 
OSHA is participating in the pro-
ceeding, or when service on OSHA and 
the Associate Solicitor is otherwise re-
quired by these rules. 

(b) The Securities and Exchange 
Commission, if interested in a pro-
ceeding, may participate as amicus cu-
riae at any time in the proceeding, at 
the Commission’s discretion. At the re-
quest of the Securities and Exchange 
Commission, copies of all documents in 
a case must be sent to the Commission, 
whether or not the Commission is par-
ticipating in the proceeding. 

§ 1980.109 Decision and orders of the 
administrative law judge. 

(a) The decision of the ALJ will con-
tain appropriate findings, conclusions, 
and an order pertaining to the rem-
edies provided in paragraph (d) of this 
section, as appropriate. A determina-
tion that a violation has occurred may 
be made only if the complainant has 
demonstrated by a preponderance of 
the evidence that protected activity 
was a contributing factor in the ad-
verse action alleged in the complaint. 

(b) If the complainant has satisfied 
the burden set forth in the prior para-
graph, relief may not be ordered if the 
respondent demonstrates by clear and 
convincing evidence that it would have 
taken the same adverse action in the 
absence of any protected activity. 

(c) Neither OSHA’s determination to 
dismiss a complaint without com-
pleting an investigation pursuant to 
§ 1980.104(e) nor OSHA’s determination 
to proceed with an investigation is sub-
ject to review by the ALJ, and a com-
plaint may not be remanded for the 
completion of an investigation or for 
additional findings on the basis that a 
determination to dismiss was made in 
error. Rather, if there otherwise is ju-
risdiction, the ALJ will hear the case 
on the merits or dispose of the matter 
without a hearing if the facts and cir-
cumstances warrant. 

(d)(1) If the ALJ concludes that the 
respondent has violated the law, the 
order will provide all relief necessary 
to make the employee whole, includ-
ing, reinstatement with the same se-
niority status that the complainant 
would have had but for the retaliation; 

back pay with interest; and compensa-
tion for any special damages sustained 
as a result of the retaliation, including 
litigation costs, expert witness fees, 
and reasonable attorney fees. Interest 
on back pay will be calculated using 
the interest rate applicable to under-
payment of taxes under 26 U.S.C. 6621 
and will be compounded daily. The 
order will also require the respondent 
to submit appropriate documentation 
to the Social Security Administration 
allocating any back pay award to the 
appropriate calendar quarters. 

(2) If the ALJ determines that the re-
spondent has not violated the law, an 
order will be issued denying the com-
plaint. If, upon the request of the re-
spondent, the ALJ determines that a 
complaint was frivolous or was brought 
in bad faith, the judge may award to 
the respondent reasonable attorney 
fees, not exceeding $1,000. 

(e) The decision will be served upon 
all parties to the proceeding, the As-
sistant Secretary, and the Associate 
Solicitor, Division of Fair Labor 
Standards, U.S. Department of Labor. 
Any ALJ’s decision requiring rein-
statement or lifting an order of rein-
statement by the Assistant Secretary 
will be effective immediately upon re-
ceipt of the decision by the respondent. 
All other portions of the ALJ’s order 
will be effective 14 days after the date 
of the decision unless a timely petition 
for review has been filed with the Ad-
ministrative Review Board (ARB). The 
decision of the ALJ will become the 
final order of the Secretary unless a pe-
tition for review is timely filed with 
the ARB, and the ARB accepts the pe-
tition for review. 

§ 1980.110 Decision and orders of the 
Administrative Review Board. 

(a) Any party desiring to seek review, 
including judicial review, of a decision 
of the ALJ, or a respondent alleging 
that the complaint was frivolous or 
brought in bad faith who seeks an 
award of attorney fees, must file a 
written petition for review with the 
ARB. The parties should identify in 
their petitions for review the legal con-
clusions or orders to which they object, 
or the objections may be deemed 
waived. A petition must be filed within 
14 days of the date of the decision of 
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the ALJ. The date of the postmark, 
facsimile transmittal, or electronic 
communication transmittal will be 
considered to be the date of filing; if 
the petition is filed in person, by hand 
delivery or other means, the petition is 
considered filed upon receipt. The peti-
tion must be served on all parties and 
on the Chief Administrative Law Judge 
at the time it is filed with the ARB. 
Copies of the petition for review must 
be served on the Assistant Secretary 
and on the Associate Solicitor, Divi-
sion of Fair Labor Standards, U.S. De-
partment of Labor. 

(b) If a timely petition for review is 
filed pursuant to paragraph (a) of this 
section, the decision of the ALJ will 
become the final order of the Secretary 
unless the ARB, within 30 days of the 
filing of the petition, issues an order 
notifying the parties that the case has 
been accepted for review. If a case is 
accepted for review, the decision of the 
ALJ will be inoperative unless and 
until the ARB issues an order adopting 
the decision, except that any order of 
reinstatement will be effective while 
review is conducted by the ARB, unless 
the ARB grants a motion by the re-
spondent to stay the order based on ex-
ceptional circumstances. The ARB will 
specify the terms under which any 
briefs are to be filed. The ARB will re-
view the factual determinations of the 
ALJ under the substantial evidence 
standard. If no timely petition for re-
view is filed, or the ARB denies review, 
the decision of the ALJ will become 
the final order of the Secretary. If no 
timely petition for review is filed, the 
resulting final order is not subject to 
judicial review. 

(c) The decision of the ARB shall be 
issued within 120 days of the conclusion 
of the hearing, which will be deemed to 
be 14 days after the date of the decision 
of the ALJ unless a motion for recon-
sideration has been filed with the ALJ 
in the interim. In such case, the con-
clusion of the hearing is the date the 
motion for reconsideration is ruled 
upon or 14 days after a new decision is 
issued. The ARB’s decision will be 
served upon all parties and the Chief 
Administrative Law Judge. The deci-
sion will also be served on the Assist-
ant Secretary and on the Associate So-
licitor, Division of Fair Labor Stand-

ards, even if the Assistant Secretary is 
not a party. 

(d) If the ARB concludes that the re-
spondent has violated the law, the ARB 
will issue an order providing all relief 
necessary to make the complainant 
whole, including reinstatement with 
the same seniority status that the 
complainant would have had but for 
the retaliation; back pay with interest; 
and compensation for any special dam-
ages sustained as a result of the retal-
iation, including litigation costs, ex-
pert witness fees, and reasonable attor-
ney fees. Interest on back pay will be 
calculated using the interest rate ap-
plicable to underpayment of taxes 
under 26 U.S.C. 6621 and will be com-
pounded daily. The order will also re-
quire the respondent to submit appro-
priate documentation to the Social Se-
curity Administration allocating any 
back pay award to the appropriate cal-
endar quarters. Such order is subject to 
discretionary review by the Secretary 
as provided in Secretary’s Order 01–2020 
(or any successor to that order). 

(e) If the ARB concludes that the re-
spondent has not violated the law, the 
ARB will issue an order denying the 
complaint. If, upon the request of the 
respondent, the ARB determines that a 
complaint was frivolous or was brought 
in bad faith, the ARB may award to the 
respondent reasonable attorney fees, 
not exceeding $1,000. An order under 
this section is subject to discretionary 
review by the Secretary as provided in 
Secretary’s Order 01–2020 (or any suc-
cessor to that order). 

[80 FR 11880, Mar. 5, 2015, as amended at 85 
FR 30621, May 20, 2020; 86 FR 1789, Jan. 11, 
2021] 

Subpart C—Miscellaneous 
Provisions 

§ 1980.111 Withdrawal of complaints, 
findings, objections, and petitions 
for review; settlement. 

(a) At any time prior to the filing of 
objections to the Assistant Secretary’s 
findings and/or preliminary order, a 
complainant may withdraw his or her 
complaint by notifying OSHA, orally 
or in writing, of his or her withdrawal. 
OSHA then will confirm in writing the 
complainant’s desire to withdraw and 
determine whether to approve the 
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withdrawal. OSHA will notify the par-
ties (and each party’s legal counsel if 
the party is represented by counsel) of 
the approval of any withdrawal. If the 
complaint is withdrawn because of set-
tlement, the settlement must be sub-
mitted for approval in accordance with 
paragraph (d) of this section. A com-
plainant may not withdraw his or her 
complaint after the filing of objections 
to the Assistant Secretary’s findings 
and/or preliminary order. 

(b) The Assistant Secretary may 
withdraw the findings and/or prelimi-
nary order at any time before the expi-
ration of the 30-day objection period 
described in § 1980.106, provided that no 
objection has been filed yet, and sub-
stitute new findings and/or a new pre-
liminary order. The date of the receipt 
of the substituted findings and/or order 
will begin a new 30-day objection pe-
riod. 

(c) At any time before the Assistant 
Secretary’s findings and/or order be-
come final, a party may withdraw ob-
jections to the Assistant Secretary’s 
findings and/or order by filing a writ-
ten withdrawal with the ALJ. If the 
case is on review with the ARB, a party 
may withdraw a petition for review of 
an ALJ’s decision at any time before 
that decision becomes final by filing a 
written withdrawal with the ARB. The 
ALJ or the ARB, as the case may be, 
will determine whether to approve the 
withdrawal of the objections or the pe-
tition for review. If the ALJ approves a 
request to withdraw objections to the 
Assistant Secretary’s findings and/or 
order, and there are no other pending 
objections, the Assistant Secretary’s 
findings and/or order will become the 
final order of the Secretary. If the ARB 
approves a request to withdraw a peti-
tion for review of an ALJ decision, and 
there are no other pending petitions for 
review of that decision, the ALJ’s deci-
sion will become the final order of the 
Secretary. If objections or a petition 
for review are withdrawn because of 
settlement, the settlement must be 
submitted for approval in accordance 
with paragraph (d) of this section. 

(d)(1) Investigative settlements. At any 
time after the filing of a complaint, 
and before the findings and/or order are 
objected to or become a final order by 
operation of law, the case may be set-

tled if OSHA, the complainant and the 
respondent agree to a settlement. 
OSHA’s approval of a settlement 
reached by the respondent and the 
complainant demonstrates OSHA’s 
consent and achieves the consent of all 
three parties. 

(2) Adjudicatory settlements. At any 
time after the filing of objections to 
the Assistant Secretary’s findings and/ 
or order, the case may be settled if the 
participating parties agree to a settle-
ment and the settlement is approved 
by the ALJ if the case is before the 
ALJ, or by the ARB if the ARB has ac-
cepted the case for review. A copy of 
the settlement will be filed with the 
ALJ or the ARB, as appropriate. 

(e) Any settlement approved by 
OSHA, the ALJ, or the ARB, will con-
stitute the final order of the Secretary 
and may be enforced in United States 
district court pursuant to § 1980.113. 

§ 1980.112 Judicial review. 
(a) Within 60 days after the issuance 

of a final order (including a decision 
issued by the Secretary upon his or her 
discretionary review) for which judicial 
review is available, any person ad-
versely affected or aggrieved by the 
order may file a petition for review of 
the order in the United States Court of 
Appeals for the circuit in which the 
violation allegedly occurred or the cir-
cuit in which the complainant resided 
on the date of the violation. 

(b) A final order is not subject to ju-
dicial review in any criminal or other 
civil proceeding. 

(c) If a timely petition for review is 
filed, the record of a case, including the 
record of proceedings before the ALJ, 
will be transmitted by the ARB or the 
ALJ, as the case may be, to the appro-
priate court pursuant to the Federal 
Rules of Appellate Procedure and the 
local rules of such court. 

[80 FR 11880, Mar. 5, 2015, as amended at 85 
FR 30622, May 20, 2020] 

§ 1980.113 Judicial enforcement. 
Whenever any person has failed to 

comply with a preliminary order of re-
instatement, or a final order, including 
one approving a settlement agreement, 
issued under the Act, the Secretary 
may file a civil action seeking enforce-
ment of the order in the United States 
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district court for the district in which 
the violation was found to have oc-
curred. Whenever any person has failed 
to comply with a preliminary order of 
reinstatement, or a final order, includ-
ing one approving a settlement agree-
ment, issued under the Act, a person on 
whose behalf the order was issued may 
file a civil action seeking enforcement 
of the order in the appropriate United 
States district court. 

§ 1980.114 District court jurisdiction 
over retaliation complaints. 

(a) If the Secretary has not issued a 
final decision within 180 days of the fil-
ing of the complaint, and there is no 
showing that there has been delay due 
to the bad faith of the complainant, 
the complainant may bring an action 
at law or equity for de novo review in 
the appropriate district court of the 
United States, which will have jurisdic-
tion over such an action without re-
gard to the amount in controversy. A 
party to an action brought under this 
paragraph shall be entitled to trial by 
jury. 

(b) A proceeding under paragraph (a) 
of this section shall be governed by the 
same legal burdens of proof specified in 
§ 1980.109. An employee prevailing in 
any action under paragraph (a) of this 
section shall be entitled to all relief 
necessary to make the employee whole, 
including: 

(1) Reinstatement with the same se-
niority status that the employee would 
have had, but for the retaliation; 

(2) The amount of back pay, with in-
terest; 

(3) Compensation for any special 
damages sustained as a result of the re-
taliation; and 

(4) Litigation costs, expert witness 
fees, and reasonable attorney fees. 

(c) Within seven days after filing a 
complaint in federal court, a complain-
ant must file with OSHA, the ALJ, or 
the ARB, depending on where the pro-
ceeding is pending, a copy of the file- 
stamped complaint. A copy of the com-
plaint also must be served on the 
OSHA official who issued the findings 
and/or preliminary order, the Assistant 
Secretary, and the Associate Solicitor, 
Division of Fair Labor Standards, U.S. 
Department of Labor. 

§ 1980.115 Special circumstances; 
waiver of rules. 

In special circumstances not con-
templated by the provisions of this 
part, or for good cause shown, the ALJ 
or the ARB on review may, upon appli-
cation, after three days notice to all 
parties, waive any rule or issue any or-
ders that justice or the administration 
of the Act requires. 

PART 1981—PROCEDURES FOR THE 
HANDLING OF DISCRIMINATION 
COMPLAINTS UNDER SECTION 6 
OF THE PIPELINE SAFETY IM-
PROVEMENT ACT OF 2002 

Subpart A—Complaints, Investigations, 
Findings, and Preliminary Orders 

Sec. 
1981.100 Purpose and scope. 
1981.101 Definitions. 
1981.102 Obligations and prohibited acts. 
1981.103 Filing of discrimination complaint. 
1981.104 Investigation. 
1981.105 Issuance of findings and prelimi-

nary orders. 

Subpart B—Litigation 

1981.106 Objections to the findings and the 
preliminary order and request for a hear-
ing. 

1981.107 Hearings. 
1981.108 Role of Federal agencies. 
1981.109 Decision and orders of the adminis-

trative law judge. 
1981.110 Decision and orders of the Adminis-

trative Review Board. 

Subpart C—Miscellaneous Provisions 

1981.111 Withdrawal of complaints, objec-
tions, and findings; settlement. 

1981.112 Judicial review. 
1981.113 Judicial enforcement. 
1981.114 Special circumstances; waiver of 

rules. 

AUTHORITY: 49 U.S.C. 60129; Secretary’s 
Order 1–2012 (Jan. 18, 2012), 77 FR 3912 (Jan. 
25, 2012); Secretary’s Order 01–2020, 85 FR 
13186 (March 6, 2020). 

SOURCE: 69 FR 17591, Apr. 5, 2004, unless 
otherwise noted. 
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Subpart A—Complaints, Investiga-
tions, Findings, and Prelimi-
nary Orders 

§ 1981.100 Purpose and scope. 
(a) This part implements procedures 

under section 6 of the Pipeline Safety 
Improvement Act of 2002, 49 U.S.C. 
60129 (‘‘the Pipeline Safety Act’’), 
which provides for employee protection 
from discrimination by a person own-
ing or operating a pipeline facility or a 
contractor or subcontractor of such 
person because the employee has en-
gaged in protected activity pertaining 
to a violation or alleged violation of 
any order, regulation, or standard 
under chapter 601, subtitle VIII of title 
49 of the United States Code or any 
other provision of Federal law relating 
to pipeline safety. 

(b) This part establishes procedures 
pursuant to the Pipeline Safety Act for 
the expeditious handling of discrimina-
tion complaints made by employees, or 
by persons acting on their behalf. 
These rules, together with those rules 
codified at 29 CFR part 18, set forth the 
procedures for submission of com-
plaints under the Pipeline Safety Act, 
investigations, issuance of findings and 
preliminary orders, objections to find-
ings and orders, litigation before ad-
ministrative law judges, post-hearing 
administrative review, and with-
drawals and settlements. 

§ 1981.101 Definitions. 
‘‘Act’’ or ‘‘Pipeline Safety Act’’ 

means section 6 of the Pipeline Safety 
Improvement Act of 2002, Public Law 
No. 107–355, December 17, 2002, 49 U.S.C. 
60129. 

‘‘Assistant Secretary’’ means the As-
sistant Secretary of Labor for Occupa-
tional Safety and Health or the person 
or persons to whom he or she delegates 
authority under the Act. 

‘‘Complainant’’ means the employee 
who filed a complaint under the Act or 
on whose behalf a complaint was filed. 

‘‘Employee’’ means an individual 
presently or formerly working for a 
person owning or operating a pipeline 
facility or a contractor or subcon-
tractor of such a person, an individual 
applying to work for a person owning 
or operating a pipeline facility or a 
contractor or subcontractor of such a 

person, or an individual whose employ-
ment could be affected by a person 
owning or operating a pipeline facility 
or a contractor or subcontractor of 
such a person. 

‘‘Employer’’ means a person owning 
or operating a pipeline facility or a 
contractor or subcontractor of such a 
person. 

‘‘Gas pipeline facility’’ includes a 
pipeline, a right of way, a facility, a 
building, or equipment used in trans-
porting gas or treating gas during its 
transportation. 

‘‘Hazardous liquid pipeline facility’’ 
includes a pipeline, a right of way, a fa-
cility, a building, or equipment used or 
intended to be used in transporting 
hazardous liquid. 

‘‘Named person’’ means the person 
alleged to have violated the Act. 

‘‘OSHA’’ means the Occupational 
Safety and Health Administration of 
the United States Department of 
Labor. 

‘‘Person’’ means a corporation, com-
pany, association, firm, partnership, 
joint stock company, an individual, a 
State, a municipality, and a trustee, 
receiver, assignee, or personal rep-
resentative of a person. 

‘‘Pipeline facility’’ means a gas pipe-
line facility and a hazardous liquid 
pipeline facility. 

‘‘Secretary’’ means the Secretary of 
Labor or persons to whom authority 
under the Act has been delegated. 

§ 1981.102 Obligations and prohibited 
acts. 

(a) No employer may discharge any 
employee or otherwise discriminate 
against any employee with respect to 
the employee’s compensation, terms, 
conditions, or privileges of employ-
ment because the employee, or any per-
son acting pursuant to the employee’s 
request, engaged in any of the activi-
ties specified in paragraphs (b)(1) 
through (5) of this section. 

(b) It is a violation of the Act for any 
employer to intimidate, threaten, re-
strain, coerce, blacklist, discharge or 
in any other manner discriminate 
against any employee because the em-
ployee has: 

(1) Provided, caused to be provided, 
or is about to provide or cause to be 
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provided to the employer or the Fed-
eral Government, information relating 
to any violation or alleged violation of 
any order, regulation, or standard 
under chapter 601, subtitle VIII of title 
49 of the United States Code or any 
other Federal law relating to pipeline 
safety; 

(2) Refused to engage in any practice 
made unlawful by chapter 601, in sub-
title VIII of title 49 of the United 
States Code or any other Federal law 
relating to pipeline safety, if the em-
ployee has identified the alleged ille-
gality to the employer; 

(3) Provided, caused to be provided, 
or is about to provide or cause to be 
provided, testimony before Congress or 
at any Federal or State proceeding re-
garding any provision (or proposed pro-
vision) of chapter 601, subtitle VIII of 
title 49 of the United States Code or 
any other Federal law relating to pipe-
line safety, or testimony in any pro-
ceeding under chapter 601, subtitle VIII 
of title 49 of the United States Code or 
any other Federal law relating to pipe-
line safety, or a proceeding for the ad-
ministration or enforcement of any re-
quirement imposed under chapter 601, 
subtitle VIII of title 49 of the United 
States Code or any other Federal law 
relating to pipeline safety; 

(4) Commenced, caused to be com-
menced, or is about to commence or 
cause to be commenced a proceeding 
under chapter 601, subtitle VIII of title 
49 of the United States Code or any 
other Federal law relating to pipeline 
safety, or a proceeding for the adminis-
tration or enforcement of any require-
ment imposed under chapter 601, sub-
title VIII of title 49 of the United 
States Code or any other Federal law 
relating to pipeline safety; or 

(5) Assisted or participated or is 
about to assist or participate in any 
manner in such a proceeding or in any 
other action to carry out the purposes 
of chapter 601, subtitle VIII of title 49 
of the United States Code or any other 
Federal law relating to pipeline safety. 

(c) This part shall have no applica-
tion to any employee of an employer 
who, acting without direction from the 
employer (or such employer’s agent), 
deliberately causes a violation of any 
requirement relating to pipeline safety 
under chapter 601, subtitle VIII of title 

49 of the United States Code or any 
other Federal law. 

§ 1981.103 Filing of discrimination 
complaint. 

(a) Who may file. An employee who 
believes that he or she has been dis-
criminated against by an employer in 
violation of the Act may file, or have 
filed by any person on the employee’s 
behalf, a complaint alleging such dis-
crimination. 

(b) Nature of filing. No particular 
form of complaint is required, except 
that a complaint must be in writing 
and should include a full statement of 
the acts and omissions, with pertinent 
dates, which are believed to constitute 
the violations. 

(c) Place of filing. The complaint 
should be filed with the OSHA Area Di-
rector responsible for enforcement ac-
tivities in the geographical area where 
the employee resides or was employed, 
but may be filed with any OSHA officer 
or employee. Addresses and telephone 
numbers for these officials are set forth 
in local directories and at the fol-
lowing Internet address: http:// 
www.osha.gov. 

(d) Time for filing. Within 180 days 
after an alleged violation of the Act oc-
curs (i.e., when the discriminatory de-
cision has been both made and commu-
nicated to the complainant), an em-
ployee who believes that he or she has 
been discriminated against in violation 
of the Act may file, or have filed by 
any person on the employee’s behalf, a 
complaint alleging such discrimina-
tion. The date of the postmark, fac-
simile transmittal, or e-mail commu-
nication will be considered to be the 
date of filing; if the complaint is filed 
in person, by hand-delivery or other 
means, the complaint is filed upon re-
ceipt. 

(e) Relationship to section 11(c) com-
plaints. A complaint filed under the 
Pipeline Safety Act that alleges facts 
which would constitute a violation of 
section 11(c) of the Occupational Safe-
ty and Health Act, 29 U.S.C. 660(c), will 
be deemed to be a complaint filed 
under both the Pipeline Safety Act and 
section 11(c). Similarly, a complaint 
filed under section 11(c) that alleges 
facts that would constitute a violation 
of the Pipeline Safety Act will be 
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deemed to be a complaint filed under 
both the Pipeline Safety Act and sec-
tion 11(c). Normal procedures and time-
liness requirements for investigations 
under the respective laws and regula-
tions will be followed. 

§ 1981.104 Investigation. 
(a) Upon receipt of a complaint in the 

investigating office, the Assistant Sec-
retary will notify the named person of 
the filing of the complaint, of the alle-
gations contained in the complaint, 
and of the substance of the evidence 
supporting the complaint (redacted to 
protect the identity of any confidential 
informants). The Assistant Secretary 
will also notify the named person of his 
or her rights under paragraphs (b) and 
(c) of this section and paragraph (e) of 
§ 1981.110. A copy of the notice to the 
named person will also be provided to 
the Department of Transportation. 

(b) A complaint of alleged violation 
shall be dismissed unless the complain-
ant has made a prima facie showing 
that protected behavior or conduct was 
a contributing factor in the unfavor-
able personnel action alleged in the 
complaint. 

(1) The complaint, supplemented as 
appropriate by interviews of the com-
plainant, must allege the existence of 
facts and evidence to make a prima 
facie showing as follows: 

(i) The employee engaged in a pro-
tected activity or conduct; 

(ii) The named person knew or sus-
pected, actually or constructively, that 
the employee engaged in the protected 
activity; 

(iii) The employee suffered an unfa-
vorable personnel action; and 

(iv) The circumstances were suffi-
cient to raise the inference that the 
protected activity was a contributing 
factor in the unfavorable action. 

(2) For purposes of determining 
whether to investigate, the complain-
ant will be considered to have met the 
required burden if the complaint on its 
face, supplemented as appropriate 
through interviews of the complainant, 
alleges the existence of facts and either 
direct or circumstantial evidence to 
meet the required showing, i.e., to give 
rise to an inference that the named 
person knew or suspected that the em-
ployee engaged in protected activity 

and that the protected activity was a 
contributing factor in the unfavorable 
personnel action. Normally the burden 
is satisfied, for example, if the com-
plaint shows that the adverse per-
sonnel action took place shortly after 
the protected activity, giving rise to 
the inference that it was a factor in the 
adverse action. If the required showing 
has not been made, the complainant 
will be so advised and the investigation 
will not commence. 

(c) Notwithstanding a finding that a 
complainant has made a prima facie 
showing, as required by this section, an 
investigation of the complaint shall 
not be conducted if the named person, 
pursuant to the procedures provided in 
this paragraph, demonstrates by clear 
and convincing evidence that it would 
have taken the same unfavorable per-
sonnel action in the absence of the 
complainant’s protected behavior or 
conduct. Within 20 days of receipt of 
the notice of the filing of the com-
plaint, the named person may submit 
to the Assistant Secretary a written 
statement and any affidavits or docu-
ments substantiating his or her posi-
tion. Within the same 20 days, the 
named person may request a meeting 
with the Assistant Secretary to 
present his or her position. 

(d) If the named person fails to dem-
onstrate by clear and convincing evi-
dence that it would have taken the 
same unfavorable personnel action in 
the absence of the behavior protected 
by the Act, the Assistant Secretary 
will conduct an investigation. Inves-
tigations will be conducted in a man-
ner that protects the confidentiality of 
any person who provides information 
on a confidential basis, other than the 
complainant, in accordance with part 
70 of title 29 of the Code of Federal 
Regulations. 

(e) Prior to the issuance of findings 
and a preliminary order as provided for 
in § 1981.105, if the Assistant Secretary 
has reasonable cause, on the basis of 
information gathered under the proce-
dures of this part, to believe that the 
named person has violated the Act and 
that preliminary reinstatement is war-
ranted, the Assistant Secretary will 
again contact the named person to give 
notice of the substance of the relevant 
evidence supporting the complainant’s 
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allegations as developed during the 
course of the investigation. This evi-
dence includes any witness statements, 
which will be redacted to protect the 
identity of confidential informants 
where statements were given in con-
fidence; if the statements cannot be re-
dacted without revealing the identity 
of confidential informants, summaries 
of their contents will be provided. The 
named person will be given the oppor-
tunity to submit a written response, to 
meet with the investigators to present 
statements from witnesses in support 
of his or her position, and to present 
legal and factual arguments. The 
named person will present this evi-
dence within 10 business days of the 
Assistant Secretary’s notification pur-
suant to this paragraph, or as soon 
afterwards as the Assistant Secretary 
and the named person can agree, if the 
interests of justice so require. 

§ 1981.105 Issuance of findings and 
preliminary orders. 

(a) After considering all the relevant 
information collected during the inves-
tigation, the Assistant Secretary shall 
issue, within 60 days of filing of the 
complaint, written findings as to 
whether or not there is reasonable 
cause to believe that the named person 
has discriminated against the com-
plainant in violation of the Act. 

(1) If the Assistant Secretary con-
cludes that there is reasonable cause to 
believe that a violation has occurred, 
he or she shall accompany the findings 
with a preliminary order providing re-
lief to the complainant. The prelimi-
nary order shall include, where appro-
priate, a requirement that the named 
person abate the violation; reinstate-
ment of the complainant to his or her 
former position, together with the 
compensation (including back pay), 
terms, conditions and privileges of the 
complainant’s employment; and pay-
ment of compensatory damages. Where 
the named person establishes that the 
complainant is a security risk (whether 
or not the information is obtained 
after the complainant’s discharge), a 
preliminary order of reinstatement 
would not be appropriate. At the com-
plainant’s request the order shall also 
assess against the named person the 
complainant’s costs and expenses (in-

cluding attorney’s and expert witness 
fees) reasonably incurred in connection 
with the filing of the complaint. 

(2) If the Assistant Secretary con-
cludes that a violation has not oc-
curred, the Assistant Secretary will 
notify the parties of that finding. 

(b) The findings and the preliminary 
order will be sent by means that allow 
OSHA to confirm delivery to all parties 
of record. The letter accompanying the 
findings and order will inform the par-
ties of their right to file objections and 
to request a hearing, and of the right of 
the named person to request attorney’s 
fees from the administrative law judge, 
regardless of whether the named person 
has filed objections, if the named per-
son alleges that the complaint was 
frivolous or brought in bad faith. The 
letter also will give the address of the 
Chief Administrative Law Judge or ap-
propriate information regarding filing 
objections electronically with the Of-
fice of Administrative Law Judges. At 
the same time, the Assistant Secretary 
will file with the Chief Administrative 
Law Judge, U.S. Department of Labor, 
a copy of the original complaint and a 
copy of the findings and order. 

(c) The findings and the preliminary 
order will be effective 60 days after re-
ceipt by the named person pursuant to 
paragraph (b) of this section, unless an 
objection and a request for a hearing 
has been filed as provided at § 1981.106. 
However, the portion of any prelimi-
nary order requiring reinstatement 
will be effective immediately upon re-
ceipt of the findings and preliminary 
order. 

[69 FR 17591, Apr. 5, 2004, as amended at 86 
FR 1790, Jan. 11, 2021] 

Subpart B—Litigation 
§ 1981.106 Objections to the findings 

and the preliminary order and re-
quest for a hearing. 

(a) Any party who desires review, in-
cluding judicial review, of the findings 
and preliminary order, or a named per-
son alleging that the complaint was 
frivolous or brought in bad faith who 
seeks an award of attorney’s fees, must 
file any objections and/or a request for 
a hearing on the record within 60 days 
of receipt of the findings and prelimi-
nary order pursuant to § 1981.105(b). The 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00153 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



144 

29 CFR Ch. XVII (7–1–21 Edition) § 1981.107 

objection or request for attorney’s fees 
and request for a hearing must be in 
writing and state whether the objec-
tion is to the findings, the preliminary 
order, and/or whether there should be 
an award of attorney’s fees. The date of 
the postmark, facsimile transmittal, or 
electronic transmittal will be consid-
ered to be the date of filing; if the ob-
jection is filed in person, by hand-de-
livery or other means, the objection is 
filed upon receipt. Objections must be 
filed with the Chief Administrative 
Law Judge, U.S. Department of Labor, 
in accordance with 29 CFR part 18, and 
copies of the objections must be served 
at the same time on the other parties 
of record, the OSHA official who issued 
the findings and order, and the Asso-
ciate Solicitor, Division of Fair Labor 
Standards, U.S. Department of Labor. 

(b)(1) If a timely objection is filed, all 
provisions of the preliminary order will 
be stayed, except for the portion re-
quiring preliminary reinstatement, 
which shall not be automatically 
stayed. The portion of the preliminary 
order requiring reinstatement will be 
effective immediately upon the named 
person’s receipt of the findings and pre-
liminary order, regardless of any objec-
tions to the order. The named person 
may file a motion with the Office of 
Administrative Law Judges for stay of 
the Assistant Secretary’s preliminary 
order. 

(2) If no timely objection is filed with 
respect to either the findings or the 
preliminary order, the findings or pre-
liminary order, as the case may be, 
shall become the final decision of the 
Secretary, not subject to judicial re-
view. 

[69 FR 17591, Apr. 5, 2004, as amended at 86 
FR 1790, Jan. 11, 2021] 

§ 1981.107 Hearings. 
(a) Except as provided in this part, 

proceedings will be conducted in ac-
cordance with the rules of practice and 
procedure for administrative hearings 
before the Office of Administrative 
Law Judges, codified at subpart A, part 
18 of title 29 of the Code of Federal 
Regulations. 

(b) Upon receipt of an objection and 
request for hearing, the Chief Adminis-
trative Law Judge will promptly assign 
the case to a judge who will notify the 

parties of the day, time, and place of 
hearing. The hearing is to commence 
expeditiously, except upon a showing of 
good cause or unless otherwise agreed 
to by the parties. Hearings will be con-
ducted de novo, on the record. Admin-
istrative law judges have broad discre-
tion to limit discovery in order to ex-
pedite the hearing. 

(c) If both the complainant and the 
named person object to the findings 
and/or order, the objections will be con-
solidated and a single hearing will be 
conducted. 

(d) Formal rules of evidence will not 
apply, but rules or principles designed 
to assure production of the most pro-
bative evidence will be applied. The ad-
ministrative law judge may exclude 
evidence that is immaterial, irrele-
vant, or unduly repetitious. 

[69 FR 17591, Apr. 5, 2004, as amended at 86 
FR 1790, Jan. 11, 2021] 

§ 1981.108 Role of Federal agencies. 

(a)(1) The complainant and the 
named person will be parties in every 
proceeding. At the Assistant Sec-
retary’s discretion, the Assistant Sec-
retary may participate as a party or as 
amicus curiae at any time at any stage 
of the proceedings. This right to par-
ticipate includes, but is not limited to, 
the right to petition for review of a de-
cision of an administrative law judge, 
including a decision approving or re-
jecting a settlement agreement be-
tween the complainant and the named 
person. 

(2) Copies of pleadings in all cases, 
whether or not the Assistant Secretary 
is participating in the proceeding, 
must be sent to the Assistant Sec-
retary, Occupational Safety and Health 
Administration, and to the Associate 
Solicitor, Division of Fair Labor 
Standards, U.S. Department of Labor, 
Washington, DC 20210. 

(b) The Secretary of Transportation 
may participate as amicus curiae at any 
time in the proceedings, at the Sec-
retary of Transportation’s discretion. 
At the request of the Secretary of 
Transportation, copies of all pleadings 
in a case must be sent to the Secretary 
of Transportation, whether or not the 
Secretary of Transportation is partici-
pating in the proceeding. 
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§ 1981.109 Decision and orders of the 
administrative law judge. 

(a) The decision of the administra-
tive law judge will contain appropriate 
findings, conclusions, and an order per-
taining to the remedies provided in 
paragraph (b) of this section, as appro-
priate. A determination that a viola-
tion has occurred may only be made if 
the complainant has demonstrated 
that protected behavior or conduct was 
a contributing factor in the unfavor-
able personnel action alleged in the 
complaint. Relief may not be ordered if 
the named person demonstrates by 
clear and convincing evidence that it 
would have taken the same unfavorable 
personnel action in the absence of any 
protected behavior. Neither the Assist-
ant Secretary’s determination to dis-
miss a complaint without completing 
an investigation pursuant to 
§ 1981.104(b) nor the Assistant Sec-
retary’s determination to proceed with 
an investigation is subject to review by 
the administrative law judge, and a 
complaint may not be remanded for the 
completion of an investigation or for 
additional findings on the basis that a 
determination to dismiss was made in 
error. Rather, if there otherwise is ju-
risdiction, the administrative law 
judge will hear the case on the merits. 

(b) If the administrative law judge 
concludes that the party charged has 
violated the law, the order shall direct 
the party charged to take appropriate 
affirmative action to abate the viola-
tion, including, where appropriate, re-
instatement of the complainant to that 
person’s former position, together with 
the compensation (including back pay), 
terms, conditions, and privileges of 
that employment, and compensatory 
damages. At the request of the com-
plainant, the administrative law judge 
shall assess against the named person 
all costs and expenses (including attor-
ney and expert witness fees) reasonably 
incurred. If, upon the request of the 
named person, the administrative law 
judge determines that a complaint was 
frivolous or was brought in bad faith, 
the judge may award to the named per-
son a reasonable attorney’s fee, not ex-
ceeding $1,000. 

(c) The decision will be served upon 
all parties to the proceeding. Any ad-
ministrative law judge’s decision re-

quiring reinstatement or lifting an 
order of reinstatement by the Assist-
ant Secretary will be effective imme-
diately upon receipt of the decision by 
the named person, and will not be 
stayed by the filing of a timely peti-
tion for review with the Administra-
tive Review Board. All other portions 
of the judge’s order will be effective 10 
business days after the date of the deci-
sion unless a timely petition for review 
has been filed with the Administrative 
Review Board. 

§ 1981.110 Decision and orders of the 
Administrative Review Board. 

(a) Any party desiring to seek review, 
including judicial review, of a decision 
of the Administrative Law Judge, or a 
named person alleging that the com-
plaint was frivolous or brought in bad 
faith who seeks an award of attorney’s 
fees, must file a written petition for re-
view with the Administrative Review 
Board (‘‘the Board’’). The decision of 
the Administrative Law Judge will be-
come the final order of the Secretary 
unless, pursuant to this section, a peti-
tion for review is timely filed with the 
Board. The petition for review must 
specifically identify the findings, con-
clusions, or orders to which exception 
is taken. Any exception not specifi-
cally urged ordinarily will be deemed 
to have been waived by the parties. To 
be effective, a petition must be filed 
within 10 business days of the date of 
the decision of the Administrative Law 
Judge. The date of the postmark, fac-
simile transmittal, or email commu-
nication will be considered to be the 
date of filing; if the petition is filed in 
person, by hand delivery or other 
means, the petition is considered filed 
upon receipt. The petition must be 
served on all parties and on the Chief 
Administrative Law Judge at the time 
it is filed with the Board. Copies of the 
petition for review and all briefs must 
be served on the Assistant Secretary, 
Occupational Safety and Health Ad-
ministration, and on the Associate So-
licitor, Division of Fair Labor Stand-
ards, U.S. Department of Labor, Wash-
ington, DC 20210. 

(b) If a timely petition for review is 
filed pursuant to paragraph (a) of this 
section, the decision of the administra-
tive law judge will become the final 
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order of the Secretary unless the 
Board, within 30 days of the filing of 
the petition, issues an order notifying 
the parties that the case has been ac-
cepted for review. If a case is accepted 
for review, the decision of the adminis-
trative law judge will be inoperative 
unless and until the Board issues an 
order adopting the decision, except 
that a preliminary order of reinstate-
ment will be effective while review is 
conducted by the Board, unless the 
Board grants a motion to stay the 
order. The Board will specify the terms 
under which any briefs are to be filed. 
The Board will review the factual de-
terminations of the administrative law 
judge under the substantial evidence 
standard. 

(c) The decision of the Board shall be 
issued within 90 days of the conclusion 
of the hearing, which will be deemed to 
be the conclusion of all proceedings be-
fore the Administrative Law Judge— 
i.e., 10 business days after the date of 
the decision of the Administrative Law 
Judge unless a motion for reconsider-
ation has been filed with the Adminis-
trative Law Judge in the interim. The 
decision will be served upon all parties 
and the Chief Administrative Law 
Judge. The decision will also be served 
on the Assistant Secretary, Occupa-
tional Safety and Health Administra-
tion, and on the Associate Solicitor, 
Division of Fair Labor Standards, U.S. 
Department of Labor, even if the As-
sistant Secretary is not a party. 

(d) If the ARB concludes that the 
party charged has violated the law, the 
ARB shall order the party charged to 
take appropriate affirmative action to 
abate the violation, including, where 
appropriate, reinstatement of the com-
plainant to that person’s former posi-
tion, together with the compensation 
(including back pay), terms, condi-
tions, and privileges of that employ-
ment, and compensatory damages. At 
the request of the complainant, the 
Board shall assess against the named 
person all costs and expenses (includ-
ing attorney and expert witness fees) 
reasonably incurred. Such order is sub-
ject to discretionary review by the Sec-
retary as provided in Secretary’s Order 
01–2020 (or any successor to that order). 

(e) If the ARB concludes that the 
party charged has not violated the law, 

the ARB will issue an order denying 
the complaint. If, upon the request of 
the named person, the Board deter-
mines that a complaint was frivolous 
or was brought in bad faith, the Board 
may award to the named person rea-
sonable attorney fees, not exceeding 
$1,000. An order under this section is 
subject to discretionary review by the 
Secretary as provided in Secretary’s 
Order 01–2020 (or any successor to that 
order). 

[69 FR 17591, Apr. 5, 2004, as amended at 85 
FR 30622, May 20, 2020; 86 FR 1790, Jan. 11, 
2021] 

Subpart C—Miscellaneous 
Provisions 

§ 1981.111 Withdrawal of complaints, 
objections, and findings; settlement. 

(a) At any time prior to the filing of 
objections to the findings or prelimi-
nary order, a complainant may with-
draw his or her complaint under the 
Act by filing a written withdrawal with 
the Assistant Secretary. The Assistant 
Secretary will then determine whether 
to approve the withdrawal. The Assist-
ant Secretary will notify the named 
person of the approval of any with-
drawal. If the complaint is withdrawn 
because of settlement, the settlement 
will be approved in accordance with 
paragraph (d) of this section. 

(b) The Assistant Secretary may 
withdraw his or her findings or a pre-
liminary order at any time before the 
expiration of the 60-day objection pe-
riod described in § 1981.106, provided 
that no objection has yet been filed, 
and substitute new findings or prelimi-
nary order. The date of the receipt of 
the substituted findings or order will 
begin a new 60-day objection period. 

(c) At any time before the findings or 
order become final, a party may with-
draw his or her objections to the find-
ings or order by filing a written with-
drawal with the administrative law 
judge or, if the case is on review, with 
the Board. The judge or the Board, as 
the case may be, will determine wheth-
er to approve the withdrawal. If the ob-
jections are withdrawn because of set-
tlement, the settlement will be ap-
proved in accordance with paragraph 
(d) of this section. 
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(d)(1) Investigative settlements. At 
any time after the filing of a com-
plaint, and before the findings and/or 
order are objected to or become a final 
order by operation of law, the case may 
be settled if the Assistant Secretary, 
the complainant and the named person 
agree to a settlement. 

(2) Adjudicatory settlements. At any 
time after the filing of objections to 
the Assistant Secretary’s findings and/ 
or order, the case may be settled if the 
participating parties agree to a settle-
ment and the settlement is approved 
by the administrative law judge if the 
case is before the judge, or by the 
Board if a timely petition for review 
has been filed with the Board. A copy 
of the settlement will be filed with the 
administrative law judge or the Board, 
as the case may be. 

(e) Any settlement approved by the 
Assistant Secretary, the administra-
tive law judge, or the Board will con-
stitute the final order of the Secretary 
and may be enforced pursuant to 
§ 1981.113. 

§ 1981.112 Judicial review. 
(a) Within 60 days after the issuance 

of a final order (including a decision 
issued by the Secretary upon his or her 
discretionary review) for which judicial 
review is available, any person ad-
versely affected or aggrieved by the 
order may file a petition for review of 
the order in the United States Court of 
Appeals for the circuit in which the 
violation allegedly occurred or the cir-
cuit in which the complainant resided 
on the date of the violation. A final 
order of the Secretary is not subject to 
judicial review in any criminal or 
other civil proceeding. 

(b) If a timely petition for review is 
filed, the record of a case, including the 
record of proceedings before the admin-
istrative law judge, will be transmitted 
by the Board to the appropriate court 
pursuant to the rules of the court. 

[69 FR 17591, Apr. 5, 2004, as amended at 85 
FR 30622, May 20, 2020] 

§ 1981.113 Judicial enforcement. 
Whenever any person has failed to 

comply with a preliminary order of re-
instatement or a final order or the 
terms of a settlement agreement, the 
Secretary or a person on whose behalf 

the order was issued may file a civil ac-
tion seeking enforcement of the order 
in the United States district court for 
the district in which the violation was 
found to have occurred. 

§ 1981.114 Special circumstances; 
waiver of rules. 

In special circumstances not con-
templated by the provisions of this 
part, or for good cause shown, the ad-
ministrative law judge or the Board on 
review may, upon application, after 
three days notice to all parties, waive 
any rule or issue any orders that jus-
tice or the administration of the Act 
requires. 

PART 1982—PROCEDURES FOR THE 
HANDLING OF RETALIATION 
COMPLAINTS UNDER THE NA-
TIONAL TRANSIT SYSTEMS SECU-
RITY ACT AND THE FEDERAL RAIL-
ROAD SAFETY ACT 

Subpart A—Complaints, Investigations, 
Findings and Preliminary Orders 

Sec. 
1982.100 Purpose and scope. 
1982.101 Definitions. 
1982.102 Obligations and prohibited acts. 
1982.103 Filing of retaliation complaints. 
1982.104 Investigation. 
1982.105 Issuance of findings and prelimi-

nary orders. 

Subpart B—Litigation 

1982.106 Objections to the findings and the 
preliminary order and requests for a 
hearing. 

1982.107 Hearings. 
1982.108 Role of Federal agencies. 
1982.109 Decision and orders of the adminis-

trative law judge. 
1982.110 Decision and orders of the Adminis-

trative Review Board. 

Subpart C—Miscellaneous Provisions 

1982.111 Withdrawal of complaints, findings, 
objections, and petitions for review; set-
tlement. 

1982.112 Judicial review. 
1982.113 Judicial enforcement. 
1982.114 District court jurisdiction of retal-

iation complaints. 
1982.115 Special circumstances; waiver of 

rules. 

AUTHORITY: 6 U.S.C. 1142 and 49 U.S.C. 
20109; Secretary of Labor’s Order 01–2012 
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(Jan. 18, 2012), 77 FR 3912 (Jan. 25, 2012); Sec-
retary’s Order No. 01–2020, 85 FR 13186 (March 
6, 2020). 

SOURCE: 80 FR 69132, Nov. 9, 2015, unless 
otherwise noted. 

Subpart A—Complaints, Investiga-
tions, Findings and Preliminary 
Orders 

§ 1982.100 Purpose and scope. 

(a) This part implements procedures 
of the National Transit Systems Secu-
rity Act (NTSSA), 6 U.S.C. 1142, and 
the Federal Railroad Safety Act 
(FRSA), 49 U.S.C. 20109, as amended. 
NTSSA provides for employee protec-
tion from retaliation because the em-
ployee has engaged in protected activ-
ity pertaining to public transportation 
safety or security (or, in circumstances 
covered by the statute, the employee is 
perceived to have engaged or to be 
about to engage in protected activity). 
FRSA provides for employee protection 
from retaliation because the employee 
has engaged in protected activity per-
taining to railroad safety or security 
(or, in circumstances covered by the 
statute, the employee is perceived to 
have engaged or to be about to engage 
in protected activity), has requested 
medical or first aid treatment, or has 
followed orders or a treatment plan of 
a treating physician. It also protects 
an employee against delay, denial or 
interference with first aid or medical 
treatment for a workplace injury. 

(b) This part establishes procedures 
under NTSSA and FRSA for the expedi-
tious handling of retaliation com-
plaints filed by employees, or by per-
sons acting on their behalf, and sets 
forth the Secretary’s interpretations of 
NTSSA and FRSA on certain statutory 
issues. These rules, together with those 
codified at 29 CFR part 18, set forth the 
procedures under NTSSA or FRSA for 
submission of complaints, investiga-
tions, issuance of findings and prelimi-
nary orders, objections to findings and 
orders, litigation before administrative 
law judges, post-hearing administra-
tive review, and withdrawals and set-
tlements. 

§ 1982.101 Definitions. 

As used in this part: 

(a) Assistant Secretary means the As-
sistant Secretary of Labor for Occupa-
tional Safety and Health or the person 
or persons to whom he or she delegates 
authority under NTSSA or FRSA. 

(b) Business days means days other 
than Saturdays, Sundays, and Federal 
holidays. 

(c) Complainant means the employee 
who filed a NTSSA or FRSA complaint 
or on whose behalf a complaint was 
filed. 

(d) Employee means an individual 
presently or formerly working for, an 
individual applying to work for, or an 
individual whose employment could be 
affected by a public transportation 
agency or a railroad carrier, or a con-
tractor or subcontractor of a public 
transportation agency or a railroad 
carrier. 

(e) FRSA means Section 1521 of the 
Implementing Recommendations of the 
9/11 Commission Act of 2007, Public 
Law 110–053, August 3, 2007, as further 
amended by Public Law 110–432, Octo-
ber, 16, 2008, codified at 49 U.S.C. 20109. 

(f) NTSSA means Section 1413 of the 
Implementing Recommendations of the 
9/11 Commission Act of 2007, Public 
Law 110–053, August 3, 2007, codified at 
6 U.S.C. 1142. 

(g) OSHA means the Occupational 
Safety and Health Administration of 
the United States Department of 
Labor. 

(h) Public transportation means reg-
ular, continuing shared-ride surface 
transportation services that are open 
to the general public or open to a seg-
ment of the general public defined by 
age, disability, or low income; and does 
not include: Intercity passenger rail 
transportation provided by the entity 
described in chapter 243 (or a successor 
to such entity); intercity bus service; 
charter bus service; school bus service; 
sightseeing service; courtesy shuttle 
service for patrons of one or more spe-
cific establishments; or intra-terminal 
or intra-facility shuttle services. 

(i) Public transportation agency means 
a publicly owned operator of public 
transportation eligible to receive fed-
eral assistance under 49 U.S.C. chapter 
53. 

(j) Railroad means any form of non-
highway ground transportation that 
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runs on rails or electromagnetic guide-
ways, including commuter or other 
short-haul railroad passenger service in 
a metropolitan or suburban area and 
commuter railroad service that was op-
erated by the Consolidated Rail Cor-
poration on January 1, 1979; and high 
speed ground transportation systems 
that connect metropolitan areas, with-
out regard to whether those systems 
use new technologies not associated 
with traditional railroads; but does not 
include rapid transit operations in an 
urban area that are not connected to 
the general railroad system of trans-
portation. 

(k) Railroad carrier means a person 
providing railroad transportation, ex-
cept that, upon petition by a group of 
commonly controlled railroad carriers 
that the Secretary of Transportation 
determines is operating within the 
United States as a single, integrated 
rail system, the Secretary of Transpor-
tation may by order treat the group of 
railroad carriers as a single railroad 
carrier for purposes of one or more pro-
visions of part A, subtitle V of title 49 
and implementing regulations and 
order, subject to any appropriate con-
ditions that the Secretary of Transpor-
tation may impose. 

(l) Respondent means the person al-
leged to have violated NTSSA or 
FRSA. 

(m) Secretary means the Secretary of 
Labor or person to whom authority 
under NTSSA or FRSA has been dele-
gated. 

(n) Any future statutory amend-
ments that affect the definition of a 
term or terms listed in this section will 
apply in lieu of the definition stated 
herein. 

§ 1982.102 Obligations and prohibited 
acts. 

(a) National Transit Systems Security 
Act. (1) A public transportation agency, 
contractor, or subcontractor of such 
agency, or officer or employee of such 
agency, shall not discharge, demote, 
suspend, reprimand, or in any other 
way retaliate against, including but 
not limited to intimidating, threat-
ening, restraining, coercing, black-
listing, or disciplining, an employee if 
such retaliation is due, in whole or in 
part, to the employee’s lawful, good 

faith act done, or perceived by the em-
ployer to have been done or about to be 
done— 

(i) To provide information, directly 
cause information to be provided, or 
otherwise directly assist in any inves-
tigation regarding any conduct which 
the employee reasonably believes con-
stitutes a violation of any Federal law, 
rule, or regulation relating to public 
transportation safety or security, or 
fraud, waste, or abuse of Federal grants 
or other public funds intended to be 
used for public transportation safety or 
security, if the information or assist-
ance is provided to or an investigation 
stemming from the provided informa-
tion is conducted by— 

(A) A Federal, State or local regu-
latory or law enforcement agency (in-
cluding an office of the Inspector Gen-
eral under the Inspector General Act of 
1978 (5 U.S.C. App.; Pub. L. 95–452)); 

(B) Any Member of Congress, any 
Committee of Congress, or the Govern-
ment Accountability Office; or 

(C) A person with supervisory author-
ity over the employee or such other 
person who has the authority to inves-
tigate, discover, or terminate the mis-
conduct; 

(ii) To refuse to violate or assist in 
the violation of any Federal law, rule, 
or regulation relating to public trans-
portation safety or security; 

(iii) To file a complaint or directly 
cause to be brought a proceeding re-
lated to the enforcement of this section 
or to testify in that proceeding; 

(iv) To cooperate with a safety or se-
curity investigation by the Secretary 
of Transportation, the Secretary of 
Homeland Security, or the National 
Transportation Safety Board; or 

(v) To furnish information to the 
Secretary of Transportation, the Sec-
retary of Homeland Security, the Na-
tional Transportation Safety Board, or 
any Federal, State, or local regulatory 
or law enforcement agency as to the 
facts relating to any accident or inci-
dent resulting in injury or death to an 
individual or damage to property oc-
curring in connection with public 
transportation. 

(2)(i) A public transportation agency, 
contractor, or subcontractor of such 
agency, or officer or employee of such 
agency, shall not discharge, demote, 
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suspend, reprimand, or in any other 
way retaliate against, including but 
not limited to intimidating, threat-
ening, restraining, coercing, black-
listing, or disciplining, an employee 
for— 

(A) Reporting a hazardous safety or 
security condition; 

(B) Refusing to work when con-
fronted by a hazardous safety or secu-
rity condition related to the perform-
ance of the employee’s duties, if the 
conditions described in paragraph 
(a)(2)(ii) of this section exist; or 

(C) Refusing to authorize the use of 
any safety- or security-related equip-
ment, track, or structures, if the em-
ployee is responsible for the inspection 
or repair of the equipment, track, or 
structures, when the employee believes 
that the equipment, track, or struc-
tures are in a hazardous safety or secu-
rity condition, if the conditions de-
scribed in paragraph (a)(2)(ii) of this 
section exist. 

(ii) A refusal is protected under para-
graph (a)(2)(i)(B) and (C) of this section 
if— 

(A) The refusal is made in good faith 
and no reasonable alternative to the 
refusal is available to the employee; 

(B) A reasonable individual in the 
circumstances then confronting the 
employee would conclude that— 

(1) The hazardous condition presents 
an imminent danger of death or serious 
injury; and 

(2) The urgency of the situation does 
not allow sufficient time to eliminate 
the danger without such refusal; and 

(C) The employee, where possible, has 
notified the public transportation 
agency of the existence of the haz-
ardous condition and the intention not 
to perform further work, or not to au-
thorize the use of the hazardous equip-
ment, track, or structures, unless the 
condition is corrected immediately or 
the equipment, track, or structures are 
repaired properly or replaced. 

(iii) In this paragraph (a)(2), only 
paragraph (a)(2)(i)(A) shall apply to se-
curity personnel, including transit po-
lice, employed or utilized by a public 
transportation agency to protect rid-
ers, equipment, assets, or facilities. 

(b) Federal Railroad Safety Act. (1) A 
railroad carrier engaged in interstate 
or foreign commerce, a contractor or a 

subcontractor of such a railroad car-
rier, or an officer or employee of such 
a railroad carrier, may not discharge, 
demote, suspend, reprimand, or in any 
other way retaliate against, including 
but not limited to intimidating, 
threatening, restraining, coercing, 
blacklisting, or disciplining, an em-
ployee if such retaliation is due, in 
whole or in part, to the employee’s 
lawful, good faith act done, or per-
ceived by the employer to have been 
done or about to be done— 

(i) To provide information, directly 
cause information to be provided, or 
otherwise directly assist in any inves-
tigation regarding any conduct which 
the employee reasonably believes con-
stitutes a violation of any Federal law, 
rule, or regulation relating to railroad 
safety or security, or gross fraud, 
waste, or abuse of Federal grants or 
other public funds intended to be used 
for railroad safety or security, if the 
information or assistance is provided 
to or an investigation stemming from 
the provided information is conducted 
by— 

(A) A Federal, State, or local regu-
latory or law enforcement agency (in-
cluding an office of the Inspector Gen-
eral under the Inspector General Act of 
1978 (5 U.S.C. App.; Public Law 95–452)); 

(B) Any Member of Congress, any 
committee of Congress, or the Govern-
ment Accountability Office; or 

(C) A person with supervisory author-
ity over the employee or such other 
person who has the authority to inves-
tigate, discover, or terminate the mis-
conduct; 

(ii) To refuse to violate or assist in 
the violation of any Federal law, rule, 
or regulation relating to railroad safe-
ty or security; 

(iii) To file a complaint, or directly 
cause to be brought a proceeding re-
lated to the enforcement of 49 U.S.C. 
part A of subtitle V or, as applicable to 
railroad safety or security, 49 U.S.C. 
chapter 51 or 57, or to testify in that 
proceeding; 

(iv) To notify, or attempt to notify, 
the railroad carrier or the Secretary of 
Transportation of a work-related per-
sonal injury or work-related illness of 
an employee; 

(v) To cooperate with a safety or se-
curity investigation by the Secretary 
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of Transportation, the Secretary of 
Homeland Security, or the National 
Transportation Safety Board; 

(vi) To furnish information to the 
Secretary of Transportation, the Sec-
retary of Homeland Security, the Na-
tional Transportation Safety Board, or 
any Federal, State, or local regulatory 
or law enforcement agency as to the 
facts relating to any accident or inci-
dent resulting in injury or death to an 
individual or damage to property oc-
curring in connection with railroad 
transportation; or 

(vii) To accurately report hours on 
duty pursuant to 49 U.S.C. chapter 211. 

(2)(i) A railroad carrier engaged in 
interstate or foreign commerce, or an 
officer or employee of such a railroad 
carrier, shall not discharge, demote, 
suspend, reprimand, or in any other 
way retaliate against, including but 
not limited to intimidating, threat-
ening, restraining, coercing, black-
listing, or disciplining, an employee 
for— 

(A) Reporting, in good faith, a haz-
ardous safety or security condition; 

(B) Refusing to work when con-
fronted by a hazardous safety or secu-
rity condition related to the perform-
ance of the employee’s duties, if the 
conditions described in paragraph 
(b)(2)(ii) of this section exist; or 

(C) Refusing to authorize the use of 
any safety-related equipment, track, or 
structures, if the employee is respon-
sible for the inspection or repair of the 
equipment, track, or structures, when 
the employee believes that the equip-
ment, track, or structures are in a haz-
ardous safety or security condition, if 
the conditions described in paragraph 
(b)(2)(ii) of this section exist. 

(ii) A refusal is protected under para-
graph (b)(2)(i)(B) and (C) of this section 
if— 

(A) The refusal is made in good faith 
and no reasonable alternative to the 
refusal is available to the employee; 

(B) A reasonable individual in the 
circumstances then confronting the 
employee would conclude that— 

(1) The hazardous condition presents 
an imminent danger of death or serious 
injury; and 

(2) The urgency of the situation does 
not allow sufficient time to eliminate 
the danger without such refusal; and 

(C) The employee, where possible, has 
notified the railroad carrier of the ex-
istence of the hazardous condition and 
the intention not to perform further 
work, or not to authorize the use of the 
hazardous equipment, track, or struc-
tures, unless the condition is corrected 
immediately or the equipment, track, 
or structures are repaired properly or 
replaced. 

(iii) In this paragraph (b)(2), only 
paragraph (b)(2)(i)(A) shall apply to se-
curity personnel employed by a rail-
road carrier to protect individuals and 
property transported by railroad. 

(3) A railroad carrier or person cov-
ered under this section may not: 

(i) Deny, delay, or interfere with the 
medical or first aid treatment of an 
employee who is injured during the 
course of employment. If transpor-
tation to a hospital is requested by an 
employee injured during the course of 
employment, the railroad shall 
promptly arrange to have the injured 
employee transported to the nearest 
hospital where the employee can re-
ceive safe and appropriate medical 
care. 

(ii) Discipline, or threaten discipline 
to, an employee for requesting medical 
or first aid treatment, or for following 
orders or a treatment plan of a treat-
ing physician, except that— 

(A) A railroad carrier’s refusal to per-
mit an employee to return to work fol-
lowing medical treatment shall not be 
considered a violation of FRSA if the 
refusal is pursuant to Federal Railroad 
Administration medical standards for 
fitness of duty or, if there are no perti-
nent Federal Railroad Administration 
standards, a carrier’s medical stand-
ards for fitness for duty. 

(B) For purposes of this paragraph, 
the term ‘‘discipline’’ means to bring 
charges against a person in a discipli-
nary proceeding, suspend, terminate, 
place on probation, or make note of 
reprimand on an employee’s record. 

§ 1982.103 Filing of retaliation com-
plaints. 

(a) Who may file. An employee who 
believes that he or she has been retali-
ated against in violation of NTSSA or 
FRSA may file, or have filed by any 
person on the employee’s behalf, a 
complaint alleging such retaliation. 
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(b) Nature of filing. No particular 
form of complaint is required. A com-
plaint may be filed orally or in writing. 
Oral complaints will be reduced to 
writing by OSHA. If the complainant is 
unable to file the complaint in English, 
OSHA will accept the complaint in any 
language. 

(c) Place of filing. The complaint 
should be filed with the OSHA office re-
sponsible for enforcement activities in 
the geographical area where the em-
ployee resides or was employed, but 
may be filed with any OSHA officer or 
employee. Addresses and telephone 
numbers for these officials are set forth 
in local directories and at the fol-
lowing Internet address: http:// 
www.osha.gov. 

(d) Time for Filing. Within 180 days 
after an alleged violation of NTSSA or 
FRSA occurs, any employee who be-
lieves that he or she has been retali-
ated against in violation of NTSSA or 
FRSA may file, or have filed by any 
person on the employee’s behalf, a 
complaint alleging such retaliation. 
The date of the postmark, facsimile 
transmittal, electronic communication 
transmittal, telephone call, hand-deliv-
ery, delivery to a third-party commer-
cial carrier, or in-person filing at an 
OSHA office will be considered the date 
of filing. The time for filing a com-
plaint may be tolled for reasons war-
ranted by applicable case law. For ex-
ample, OSHA may consider the time 
for filing a complaint equitably tolled 
if a complainant mistakenly files a 
complaint with another agency instead 
of OSHA within 180 days after becom-
ing aware of the alleged violation. 

§ 1982.104 Investigation. 
(a) Upon receipt of a complaint in the 

investigating office, OSHA will notify 
the respondent of the filing of the com-
plaint, of the allegations contained in 
the complaint, and of the substance of 
the evidence supporting the complaint. 
Such materials will be redacted, if nec-
essary, consistent with the Privacy Act 
of 1974, 5 U.S.C. 552a, and other applica-
ble confidentiality laws. OSHA will 
also notify the respondent of its rights 
under paragraphs (b) and (f) of this sec-
tion and § 1982.110(e). OSHA will provide 
an unredacted copy of these same ma-
terials to the complainant (or the com-

plainant’s legal counsel if complainant 
is represented by counsel), and to the 
Federal Railroad Administration, the 
Federal Transit Administration, or the 
Transportation Security Administra-
tion as appropriate. 

(b) Within 20 days of receipt of the 
notice of the filing of the complaint 
provided under paragraph (a) of this 
section, the respondent may submit to 
OSHA a written statement and any af-
fidavits or documents substantiating 
its position. Within the same 20 days, 
the respondent may request a meeting 
with OSHA to present its position. 

(c) During the investigation, OSHA 
will request that each party provide 
the other parties to the whistleblower 
complaint with a copy of submissions 
to OSHA that are pertinent to the 
whistleblower complaint. Alter-
natively, if a party does not provide its 
submissions to OSHA to the other 
party, OSHA will provide them to the 
other party (or the party’s legal coun-
sel if the party is represented by coun-
sel) at a time permitting the other 
party an opportunity to respond. Be-
fore providing such materials to the 
other party, OSHA will redact them, if 
necessary, consistent with the Privacy 
Act of 1974, 5 U.S.C. 552a, and other ap-
plicable confidentiality laws. OSHA 
will also provide each party with an op-
portunity to respond to the other par-
ty’s submissions. 

(d) Investigations will be conducted 
in a manner that protects the confiden-
tiality of any person who provides in-
formation on a confidential basis, 
other than the complainant, in accord-
ance with part 70 of this title. 

(e)(1) A complaint will be dismissed 
unless the complainant has made a 
prima facie showing that protected ac-
tivity was a contributing factor in the 
adverse action alleged in the com-
plaint. 

(2) The complaint, supplemented as 
appropriate by interviews of the com-
plainant, must allege the existence of 
facts and evidence to make a prima 
facie showing as follows: 

(i) The employee engaged in a pro-
tected activity (or, in circumstances 
covered by NTSSA and FRSA, was per-
ceived to have engaged or to be about 
to engage in protected activity); 
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(ii) The respondent knew or sus-
pected that the employee engaged in 
the protected activity (or, in cir-
cumstances covered by NTSSA and 
FRSA, perceived the employee to have 
engaged or to be about to engage in 
protected activity); 

(iii) The employee suffered an ad-
verse action; and 

(iv) The circumstances were suffi-
cient to raise the inference that the 
protected activity (or perception there-
of) was a contributing factor in the ad-
verse action. 

(3) For purposes of determining 
whether to investigate, the complain-
ant will be considered to have met the 
required burden if the complaint on its 
face, supplemented as appropriate 
through interviews of the complainant, 
alleges the existence of facts and either 
direct or circumstantial evidence to 
meet the required showing, i.e., to give 
rise to an inference that the respond-
ent knew or suspected that the em-
ployee engaged in protected activity 
(or, in circumstances covered by 
NTSSA and FRSA, perceived the em-
ployee to have engaged or to be about 
to engage in protected activity), and 
that the protected activity (or percep-
tion thereof) was a contributing factor 
in the adverse action. The burden may 
be satisfied, for example, if the com-
plaint shows that the adverse action 
took place shortly after the protected 
activity, or at the first opportunity 
available to the respondent, giving rise 
to the inference that it was a contrib-
uting factor in the adverse action. If 
the required showing has not been 
made, the complainant (or the com-
plainant’s legal counsel if complainant 
is represented by counsel) will be so no-
tified and the investigation will not 
commence. 

(4) Notwithstanding a finding that a 
complainant has made a prima facie 
showing, as required by this section, 
further investigation of the complaint 
will not be conducted if the respondent 
demonstrates by clear and convincing 
evidence that it would have taken the 
same adverse action in the absence of 
the complainant’s protected activity. 

(5) If the respondent fails to make a 
timely response or fails to satisfy the 
burden set forth in the prior paragraph, 
OSHA will proceed with the investiga-

tion. The investigation will proceed 
whenever it is necessary or appropriate 
to confirm or verify the information 
provided by the respondent. 

(f) Prior to the issuance of findings 
and a preliminary order as provided for 
in § 1982.105, if OSHA has reasonable 
cause, on the basis of information 
gathered under the procedures of this 
part, to believe that the respondent has 
violated NTSSA or FRSA and that pre-
liminary reinstatement is warranted, 
OSHA will contact the respondent (or 
the respondent’s legal counsel if re-
spondent is represented by counsel) to 
give notice of the substance of the rel-
evant evidence supporting the com-
plainant’s allegations as developed dur-
ing the course of the investigation. 
This evidence includes any witness 
statements, which will be redacted to 
protect the identity of confidential in-
formants where statements were given 
in confidence; if the statements cannot 
be redacted without revealing the iden-
tity of confidential informants, sum-
maries of their contents will be pro-
vided. The complainant will also re-
ceive a copy of the materials that must 
be provided to the respondent under 
this paragraph. Before providing such 
materials, OSHA will redact them, if 
necessary, consistent with the Privacy 
Act of 1974, 5 U.S.C. 552a, and other ap-
plicable confidentiality laws. The re-
spondent will be given the opportunity 
to submit a written response, to meet 
with the investigators, to present 
statements from witnesses in support 
of its position, and to present legal and 
factual arguments. The respondent 
must present this evidence within 10 
business days of OSHA’s notification 
pursuant to this paragraph, or as soon 
afterwards as OSHA and the respond-
ent can agree, if the interests of justice 
so require. 

§ 1982.105 Issuance of findings and 
preliminary orders. 

(a) After considering all the relevant 
information collected during the inves-
tigation, the Assistant Secretary will 
issue, within 60 days of filing of the 
complaint, written findings as to 
whether or not there is reasonable 
cause to believe that the respondent 
has retaliated against the complainant 
in violation of NTSSA or FRSA. 
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(1) If the Assistant Secretary con-
cludes that there is reasonable cause to 
believe that a violation has occurred, 
the Assistant Secretary will accom-
pany the findings with a preliminary 
order providing relief to the complain-
ant. The preliminary order will in-
clude, where appropriate: Affirmative 
action to abate the violation; rein-
statement with the same seniority sta-
tus that the employee would have had, 
but for the retaliation; any back pay 
with interest; and payment of compen-
satory damages, including compensa-
tion for any special damages sustained 
as a result of the retaliation, including 
litigation costs, expert witness fees, 
and reasonable attorney fees. Interest 
on back pay will be calculated using 
the interest rate applicable to under-
payment of taxes under 26 U.S.C. 6621 
and will be compounded daily. The pre-
liminary order will also require the re-
spondent to submit documentation to 
the Social Security Administration or 
the Railroad Retirement Board, as ap-
propriate, allocating any back pay 
award to the appropriate months or 
calendar quarters. The preliminary 
order may also require the respondent 
to pay punitive damages up to $250,000. 

(2) If the Assistant Secretary con-
cludes that a violation has not oc-
curred, the Assistant Secretary will 
notify the parties of that finding. 

(b) The findings and, where appro-
priate, the preliminary order will be 
sent by means that allow OSHA to con-
firm delivery to all parties of record 
(and each party’s legal counsel if the 
party is represented by counsel). The 
findings and, where appropriate, the 
preliminary order will inform the par-
ties of the right to object to the find-
ings and/or order and to request a hear-
ing, and of the right of the respondent 
under NTSSA to request award of at-
torney fees not exceeding $1,000 from 
the administrative law judge (ALJ) re-
gardless of whether the respondent has 
filed objections, if the respondent al-
leges that the complaint was frivolous 
or brought in bad faith. The findings 
and, where appropriate, the prelimi-
nary order also will give the address of 
the Chief Administrative Law Judge, 
U.S. Department of Labor, or appro-
priate information regarding filing ob-
jections electronically with the Office 

of Administrative Law Judges. At the 
same time, the Assistant Secretary 
will file with the Chief Administrative 
Law Judge a copy of the original com-
plaint and a copy of the findings and/or 
order. 

(c) The findings and any preliminary 
order will be effective 30 days after re-
ceipt by the respondent (or the re-
spondent’s legal counsel if the respond-
ent is represented by counsel), or on 
the compliance date set forth in the 
preliminary order, whichever is later, 
unless an objection and/or a request for 
a hearing has been timely filed as pro-
vided at § 1982.106. However, the portion 
of any preliminary order requiring re-
instatement will be effective imme-
diately upon the respondent’s receipt 
of the findings and of the preliminary 
order, regardless of any objections to 
the findings and/or the order. 

[80 FR 69132, Nov. 9, 2015, as amended at 86 
FR 1790, Jan. 11, 2021] 

Subpart B—Litigation 
§ 1982.106 Objections to the findings 

and the preliminary order and re-
quests for a hearing. 

(a) Any party who desires review, in-
cluding judicial review, of the findings 
and preliminary order, or a respondent 
alleging that the complaint was frivo-
lous or brought in bad faith who seeks 
an award of attorney fees under 
NTSSA, must file any objections and/or 
a request for a hearing on the record 
within 30 days of receipt of the findings 
and preliminary order pursuant to 
§ 1982.105. The objections, request for a 
hearing, and/or request for attorney 
fees must be in writing and state 
whether the objections are to the find-
ings, the preliminary order, and/or 
whether there should be an award of 
attorney fees. The date of the post-
mark, facsimile transmittal, or elec-
tronic transmittal is considered the 
date of filing; if the objection is filed in 
person, by hand-delivery or other 
means, the objection is filed upon re-
ceipt. Objections must be filed with the 
Chief Administrative Law Judge, U.S. 
Department of Labor, in accordance 
with 29 CFR part 18, and copies of the 
objections must be served at the same 
time on the other parties of record, the 
OSHA official who issued the findings 
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and order, the Assistant Secretary, and 
the Associate Solicitor, Division of 
Fair Labor Standards, U.S. Depart-
ment of Labor. 

(b) If a timely objection is filed, all 
provisions of the preliminary order will 
be stayed, except for the portion re-
quiring preliminary reinstatement, 
which will not be automatically 
stayed. The portion of the preliminary 
order requiring reinstatement will be 
effective immediately upon the re-
spondent’s receipt of the findings and 
preliminary order, regardless of any 
objections to the order. The respondent 
may file a motion with the Office of 
Administrative Law Judges for a stay 
of the Assistant Secretary’s prelimi-
nary order of reinstatement, which 
shall be granted only based on excep-
tional circumstances. If no timely ob-
jection is filed with respect to either 
the findings and/or the preliminary 
order, the findings or preliminary order 
will become the final decision of the 
Secretary, not subject to judicial re-
view. 

[80 FR 69132, Nov. 9, 2015, as amended at 86 
FR 1790, Jan. 11, 2021] 

§ 1982.107 Hearings. 
(a) Except as provided in this part, 

proceedings will be conducted in ac-
cordance with the rules of practice and 
procedure for administrative hearings 
before the Office of Administrative 
Law Judges, codified at subpart A of 
part 18 of this title. 

(b) Upon receipt of an objection and 
request for hearing, the Chief Adminis-
trative Law Judge will promptly assign 
the case to an ALJ who will notify the 
parties of the day, time, and place of 
hearing. The hearing is to commence 
expeditiously, except upon a showing of 
good cause or unless otherwise agreed 
to by the parties. Hearings will be con-
ducted de novo on the record. Adminis-
trative Law Judges have broad discre-
tion to limit discovery in order to ex-
pedite the hearing. 

(c) If both the complainant and the 
respondent object to the findings and/ 
or order, the objections will be consoli-
dated and a single hearing will be con-
ducted. 

(d) Formal rules of evidence will not 
apply, but rules or principles designed 
to assure production of the most pro-

bative evidence will be applied. The 
ALJ may exclude evidence that is im-
material, irrelevant, or unduly repeti-
tious. 

[80 FR 69132, Nov. 9, 2015, as amended at 86 
FR 1791, Jan. 11, 2021] 

§ 1982.108 Role of Federal agencies. 
(a)(1) The complainant and the re-

spondent will be parties in every pro-
ceeding and must be served with copies 
of all documents in the case. At the As-
sistant Secretary’s discretion, the As-
sistant Secretary may participate as a 
party or as amicus curiae at any time 
at any stage of the proceeding. This 
right to participate includes, but is not 
limited to, the right to petition for re-
view of a decision of an ALJ, including 
a decision approving or rejecting a set-
tlement agreement between the com-
plainant and the respondent. 

(2) Parties must send copies of docu-
ments to OSHA and to the Associate 
Solicitor, Division of Fair Labor 
Standards, U.S. Department of Labor, 
only upon request of OSHA, or when 
OSHA is participating in the pro-
ceeding, or when service on OSHA and 
the Associate Solicitor is otherwise re-
quired by these rules. 

(b) The Department of Homeland Se-
curity or the Department of Transpor-
tation, if interested in a proceeding, 
may participate as amicus curiae at 
any time in the proceeding, at those 
agencies’ discretion. At the request of 
the interested federal agency, copies of 
all documents in a case must be sent to 
the federal agency, whether or not the 
agency is participating in the pro-
ceeding. 

§ 1982.109 Decision and orders of the 
administrative law judge. 

(a) The decision of the ALJ will con-
tain appropriate findings, conclusions, 
and an order pertaining to the rem-
edies provided in paragraph (d) of this 
section, as appropriate. A determina-
tion that a violation has occurred may 
be made only if the complainant has 
demonstrated by a preponderance of 
the evidence that protected activity 
was a contributing factor in the ad-
verse action alleged in the complaint. 

(b) If the complainant has satisfied 
the burden set forth in the prior para-
graph, relief may not be ordered if the 
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respondent demonstrates by clear and 
convincing evidence that it would have 
taken the same adverse action in the 
absence of any protected activity. 

(c) Neither OSHA’s determination to 
dismiss a complaint without com-
pleting an investigation pursuant to 
§ 1982.104(e) nor OSHA’s determination 
to proceed with an investigation is sub-
ject to review by the ALJ, and a com-
plaint may not be remanded for the 
completion of an investigation or for 
additional findings on the basis that a 
determination to dismiss was made in 
error. Rather, if there otherwise is ju-
risdiction, the ALJ will hear the case 
on the merits or dispose of the matter 
without a hearing if the facts and cir-
cumstances warrant. 

(d)(1) If the ALJ concludes that the 
respondent has violated the law, the 
ALJ will issue an order that will in-
clude, where appropriate: Affirmative 
action to abate the violation; rein-
statement with the same seniority sta-
tus that the employee would have had, 
but for the retaliation; any back pay 
with interest; and payment of compen-
satory damages, including compensa-
tion for any special damages sustained 
as a result of the retaliation, including 
litigation costs, expert witness fees, 
and reasonable attorney fees. Interest 
on back pay will be calculated using 
the interest rate applicable to under-
payment of taxes under 26 U.S.C. 6621 
and will be compounded daily. The 
order will also require the respondent 
to submit documentation to the Social 
Security Administration or the Rail-
road Retirement Board, as appropriate, 
allocating any back pay award to the 
appropriate months or calendar quar-
ters. The order may also require the re-
spondent to pay punitive damages up 
to $250,000. 

(2) If the ALJ determines that the re-
spondent has not violated the law, an 
order will be issued denying the com-
plaint. If, upon the request of the re-
spondent, the ALJ determines that a 
complaint filed under NTSSA was friv-
olous or was brought in bad faith, the 
ALJ may award to the respondent a 
reasonable attorney fee, not exceeding 
$1,000. 

(e) The decision will be served upon 
all parties to the proceeding, the As-
sistant Secretary, and the Associate 

Solicitor, Division of Fair Labor 
Standards, U.S. Department of Labor. 
Any ALJ’s decision requiring rein-
statement or lifting an order of rein-
statement by the Assistant Secretary 
will be effective immediately upon re-
ceipt of the decision by the respondent. 
All other portions of the ALJ’s order 
will be effective 14 days after the date 
of the decision unless a timely petition 
for review has been filed with the Ad-
ministrative Review Board (ARB), U.S. 
Department of Labor. The decision of 
the ALJ will become the final order of 
the Secretary unless a petition for re-
view is timely filed with the ARB and 
the ARB accepts the petition for re-
view. 

§ 1982.110 Decision and orders of the 
Administrative Review Board. 

(a) Any party desiring to seek review, 
including judicial review, of a decision 
of the ALJ, or a respondent alleging 
that the complaint under NTSSA was 
frivolous or brought in bad faith who 
seeks an award of attorney fees, must 
file a written petition for review with 
the ARB. The parties should identify in 
their petitions for review the legal con-
clusions or orders to which they object, 
or the objections may be deemed 
waived. A petition must be filed within 
14 days of the date of the decision of 
the ALJ. The date of the postmark, 
facsimile transmittal, or electronic 
communication transmittal will be 
considered to be the date of filing; if 
the petition is filed in person, by hand 
delivery or other means, the petition is 
considered filed upon receipt. The peti-
tion must be served on all parties and 
on the Chief Administrative Law Judge 
at the time it is filed with the ARB. 
Copies of the petition for review must 
be served on the Assistant Secretary, 
and on the Associate Solicitor, Divi-
sion of Fair Labor Standards. 

(b) If a timely petition for review is 
filed pursuant to paragraph (a) of this 
section, the decision of the ALJ will 
become the final order of the Secretary 
unless the ARB, within 30 days of the 
filing of the petition, issues an order 
notifying the parties that the case has 
been accepted for review. If a case is 
accepted for review, the decision of the 
ALJ will be inoperative unless and 
until the ARB issues an order adopting 
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the decision, except that any order of 
reinstatement will be effective while 
review is conducted by the ARB, unless 
the ARB grants a motion by the re-
spondent to stay that order based on 
exceptional circumstances. The ARB 
will specify the terms under which any 
briefs are to be filed. The ARB will re-
view the factual determinations of the 
ALJ under the substantial evidence 
standard. If no timely petition for re-
view is filed, or the ARB denies review, 
the decision of the ALJ will become 
the final order of the Secretary. If no 
timely petition for review is filed, the 
resulting final order is not subject to 
judicial review. 

(c) The decision of the ARB will be 
issued within 120 days of the conclusion 
of the hearing, which will be deemed to 
be 14 days after the date of the decision 
of the ALJ, unless a motion for recon-
sideration has been filed with the ALJ 
in the interim. In such case, the con-
clusion of the hearing is the date the 
motion for reconsideration is denied or 
14 days after a new decision is issued. 
The ARB’s decision will be served upon 
all parties and the Chief Administra-
tive Law Judge. The decision also will 
be served on the Assistant Secretary, 
and on the Associate Solicitor, Divi-
sion of Fair Labor Standards, U.S. De-
partment of Labor, even if the Assist-
ant Secretary is not a party. 

(d) If the ARB concludes that the re-
spondent has violated the law, the ARB 
will issue an order providing relief to 
the complainant. The order will in-
clude, where appropriate, affirmative 
action to abate the violation; rein-
statement with the same seniority sta-
tus that the employee would have had 
but for the retaliation; any back pay 
with interest; and payment of compen-
satory damages, including compensa-
tion for any special damages sustained 
as a result of the retaliation, including 
litigation costs, expert witness fees, 
and reasonable attorney fees. Interest 
on back pay will be calculated using 
the interest rate applicable to under-
payment of taxes under 26 U.S.C. 6621 
and will be compounded daily. The 
order will also require the respondent 
to submit documentation to the Social 
Security Administration or the Rail-
road Retirement Board, as appropriate, 
allocating any back pay award to the 

appropriate months or calendar quar-
ters. The order may also require the re-
spondent to pay punitive damages up 
to $250,000. Such order is subject to dis-
cretionary review by the Secretary as 
provided in Secretary’s Order 01–2020 
(or any successor to that order). 

(e) If the ARB concludes that the re-
spondent has not violated the law, the 
ARB will issue an order denying the 
complaint. If, upon the request of the 
respondent, the ARB determines that a 
complaint under NTSSA was frivolous 
or was brought in bad faith, the ARB 
may award to the respondent reason-
able attorney fees, not exceeding $1,000. 
An order under this section is subject 
to discretionary review by the Sec-
retary as provided in Secretary’s Order 
01–2020 (or any successor to that order). 

[80 FR 69132, Nov. 9, 2015, as amended at 85 
FR 30622, May 20, 2020; 86 FR 1791, Jan. 11, 
2021] 

Subpart C—Miscellaneous 
Provisions 

§ 1982.111 Withdrawal of complaints, 
findings, objections, and petitions 
for review; settlement. 

(a) At any time prior to the filing of 
objections to the Assistant Secretary’s 
findings and/or preliminary order, a 
complainant may withdraw his or her 
complaint by notifying OSHA, orally 
or in writing, of his or her withdrawal. 
OSHA then will confirm in writing the 
complainant’s desire to withdraw and 
determine whether to approve the 
withdrawal. OSHA will notify the par-
ties (or each party’s legal counsel if the 
party is represented by counsel) of the 
approval of any withdrawal. If the com-
plaint is withdrawn because of settle-
ment, the settlement must be sub-
mitted for approval in accordance with 
paragraph (d) of this section. A com-
plainant may not withdraw his or her 
complaint after the filing of objections 
to the Assistant Secretary’s findings 
and/or preliminary order. 

(b) The Assistant Secretary may 
withdraw the findings and/or prelimi-
nary order at any time before the expi-
ration of the 30-day objection period 
described in § 1982.106, provided that no 
objection has been filed yet, and sub-
stitute new findings and/or a new pre-
liminary order. The date of the receipt 
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of the substituted findings or order will 
begin a new 30-day objection period. 

(c) At any time before the Assistant 
Secretary’s findings and/or order be-
come final, a party may withdraw its 
objections to the Assistant Secretary’s 
findings and/or order by filing a writ-
ten withdrawal with the ALJ. If the 
case is on review with the ARB, a party 
may withdraw its petition for review of 
an ALJ’s decision at any time before 
that decision becomes final by filing a 
written withdrawal with the ARB. The 
ALJ or the ARB, as the case may be, 
will determine whether to approve the 
withdrawal of the objections or the pe-
tition for review. If the ALJ approves a 
request to withdraw objections to the 
Assistant Secretary’s findings and/or 
order, and there are no other pending 
objections, the Assistant Secretary’s 
findings and/or order will become the 
final order of the Secretary. If the ARB 
approves a request to withdraw a peti-
tion for review of an ALJ decision, and 
there are no other pending petitions for 
review of that decision, the ALJ’s deci-
sion will become the final order of the 
Secretary. If objections or a petition 
for review are withdrawn because of 
settlement, the settlement must be 
submitted for approval in accordance 
with paragraph (d) of this section. 

(d)(1) Investigative settlements. At any 
time after the filing of a complaint, 
and before the findings and/or order are 
objected to or become a final order by 
operation of law, the case may be set-
tled if OSHA, the complainant, and the 
respondent agree to a settlement. 
OSHA’s approval of a settlement 
reached by the respondent and the 
complainant demonstrates OSHA’s 
consent and achieves the consent of all 
three parties. 

(2) Adjudicatory settlements. At any 
time after the filing of objections to 
the Assistant Secretary’s findings and/ 
or order, the case may be settled if the 
participating parties agree to a settle-
ment and the settlement is approved 
by the ALJ if the case is before the 
ALJ, or by the ARB if the ARB has ac-
cepted the case for review. A copy of 
the settlement will be filed with the 
ALJ or the ARB, as the case may be. 

(e) Any settlement approved by 
OSHA, the ALJ, or the ARB will con-
stitute the final order of the Secretary 

and may be enforced in United States 
district court pursuant to § 1982.113. 

§ 1982.112 Judicial review. 

(a) Within 60 days after the issuance 
of a final order (including a decision 
issued by the Secretary upon his or her 
discretionary review) for which judicial 
review is available, any person ad-
versely affected or aggrieved by the 
order may file a petition for review of 
the order in the United States Court of 
Appeals for the circuit in which the 
violation allegedly occurred or the cir-
cuit in which the complainant resided 
on the date of the violation. 

(b) A final order is not subject to ju-
dicial review in any criminal or other 
civil proceeding. 

(c) If a timely petition for review is 
filed, the record of a case, including the 
record of proceedings before the ALJ, 
will be transmitted by the ARB or the 
ALJ, as the case may be, to the appro-
priate court pursuant to the Federal 
Rules of Appellate Procedure and the 
local rules of such court. 

[80 FR 69132, Nov. 9, 2015, as amended at 85 
FR 30623, May 20, 2020] 

§ 1982.113 Judicial enforcement. 

(a) Whenever any person has failed to 
comply with a preliminary order of re-
instatement, or a final order, including 
one approving a settlement agreement, 
issued under NTSSA, the Secretary 
may file a civil action seeking enforce-
ment of the order in the United States 
district court for the district in which 
the violation was found to have oc-
curred. Whenever any person has failed 
to comply with a preliminary order of 
reinstatement, or a final order, includ-
ing one approving a settlement agree-
ment, issued under NTSSA, a person on 
whose behalf the order was issued may 
file a civil action seeking enforcement 
of the order in the appropriate United 
States district court. 

(b) Whenever a person has failed to 
comply with a preliminary order of re-
instatement, or a final order, including 
one approving a settlement agreement, 
issued under FRSA, the Secretary may 
file a civil action seeking enforcement 
of the order in the United States dis-
trict court for the district in which the 
violation was found to have occurred. 
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§ 1982.114 District court jurisdiction of 
retaliation complaints. 

(a) If there is no final order of the 
Secretary, 210 days have passed since 
the filing of the complaint, and there is 
no showing that there has been delay 
due to the bad faith of the complain-
ant, the complainant may bring an ac-
tion at law or equity for de novo review 
in the appropriate district court of the 
United States, which will have jurisdic-
tion over such an action without re-
gard to the amount in controversy. At 
the request of either party, the action 
shall be tried by the court with a jury. 

(b) A proceeding under paragraph (a) 
of this section shall be governed by the 
same legal burdens of proof specified in 
§ 1982.109. An employee prevailing in a 
proceeding under paragraph (a) shall be 
entitled to all relief necessary to make 
the employee whole, including, where 
appropriate: Reinstatement with the 
same seniority status that the em-
ployee would have had, but for the re-
taliation; any back pay with interest; 
and payment of compensatory dam-
ages, including compensation for any 
special damages sustained as a result 
of the retaliation, including litigation 
costs, expert witness fees, and reason-
able attorney fees. The court may also 
order punitive damages in an amount 
not to exceed $250,000. 

(c) Within 7 days after filing a com-
plaint in federal court, a complainant 
must file with the Assistant Secretary, 
the ALJ, or the ARB, depending upon 
where the proceeding is pending, a copy 
of the file-stamped complaint. In all 
cases, a copy of the complaint must 
also be served on the OSHA official 
who issued the findings and/or prelimi-
nary order, the Assistant Secretary, 
and the Associate Solicitor, Division of 
Fair Labor Standards, U.S. Depart-
ment of Labor. 

§ 1982.115 Special circumstances; 
waiver of rules. 

In special circumstances not con-
templated by the provisions of these 
rules, or for good cause shown, the ALJ 
or the ARB on review may, upon appli-
cation, after three-days notice to all 
parties, waive any rule or issue such 
orders that justice or the administra-
tion of NTSSA or FRSA requires. 

PART 1983—PROCEDURES FOR THE 
HANDLING OF RETALIATION 
COMPLAINTS UNDER SECTION 
219 OF THE CONSUMER PROD-
UCT SAFETY IMPROVEMENT ACT 
OF 2008 

Subpart A—Complaints, Investigations, 
Findings and Preliminary Orders 

Sec. 
1983.100 Purpose and scope. 
1983.101 Definitions. 
1983.102 Obligations and prohibited acts. 
1983.103 Filing of retaliation complaint. 
1983.104 Investigation. 
1983.105 Issuance of findings and prelimi-

nary orders. 

Subpart B—Litigation 

1983.106 Objections to the findings and the 
preliminary order and requests for a 
hearing. 

1983.107 Hearings. 
1983.108 Role of Federal agencies. 
1983.109 Decision and orders of the adminis-

trative law judge. 
1983.110 Decision and orders of the Adminis-

trative Review Board. 

Subpart C—Miscellaneous Provisions 

1983.111 Withdrawal of complaints, findings, 
objections, and petitions for review; set-
tlement. 

1983.112 Judicial review. 
1983.113 Judicial enforcement. 
1983.114 District court jurisdiction of retal-

iation complaints. 
1983.115 Special circumstances; waiver of 

rules. 

AUTHORITY: 15 U.S.C. 2087; Secretary’s 
Order 1–2012 (Jan. 18, 2012), 77 FR 3912 (Jan. 
25, 2012); Secretary’s Order 01–2020, 85 FR 
13186 (March 6, 2020). 

SOURCE: 77 FR 40503, July 10, 2012, unless 
otherwise noted. 

Subpart A—Complaints, Investiga-
tions, Findings and Preliminary 
Orders 

§ 1983.100 Purpose and scope. 

(a) This part implements procedures 
of the employee protection provisions 
of the Consumer Product Safety Im-
provement Act (CPSIA), 15 U.S.C. 2087. 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00169 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



160 

29 CFR Ch. XVII (7–1–21 Edition) § 1983.101 

CPSIA provides for employee protec-
tion from retaliation because the em-
ployee has engaged in protected activ-
ity pertaining to consumer product 
safety. 

(b) This part establishes procedures 
under CPSIA for the expeditious han-
dling of retaliation complaints filed by 
employees, or by persons acting on 
their behalf. These rules, together with 
those codified at 29 CFR part 18, set 
forth the procedures under CPSIA for 
submission of complaints, investiga-
tions, issuance of findings and prelimi-
nary orders, objections to findings and 
orders, litigation before administrative 
law judges (ALJs), post-hearing admin-
istrative review, and withdrawals and 
settlements. 

§ 1983.101 Definitions. 
As used in this part: 
(a) Assistant Secretary means the As-

sistant Secretary of Labor for Occupa-
tional Safety and Health or the person 
or persons to whom he or she delegates 
authority under CPSIA. 

(b) Business days means days other 
than Saturdays, Sundays, and Federal 
holidays. 

(c) Commission means the Consumer 
Product Safety Commission. 

(d) Complainant means the employee 
who filed a CPSIA complaint or on 
whose behalf a complaint was filed. 

(e)(1) Consumer product means any ar-
ticle, or component part thereof, pro-
duced or distributed: 

(i) For sale to a consumer for use in 
or around a permanent or temporary 
household or residence, a school, in 
recreation, or otherwise; or 

(ii) For the personal use, consump-
tion or enjoyment of a consumer in or 
around a permanent or temporary 
household or residence, a school, in 
recreation, or otherwise. 

(iii) The term ‘‘consumer product’’ 
includes any mechanical device which 
carries or conveys passengers along, 
around, or over a fixed or restricted 
route or course or within a defined area 
for the purpose of giving its passengers 
amusement, which is customarily con-
trolled or directed by an individual 
who is employed for that purpose and 
who is not a consumer with respect to 
such device, and which is not perma-
nently fixed to a site, but does not in-

clude such a device that is perma-
nently fixed to a site. 

(2) The term consumer product does 
not include: 

(i) Any article which is not custom-
arily produced or distributed for sale 
to, or use or consumption by, or enjoy-
ment of, a consumer; 

(ii) Tobacco and tobacco products; 
(iii) Motor vehicles or motor vehicle 

equipment (as defined by 49 U.S.C. 
30102(a)(6) and (7)); 

(iv) Pesticides (as defined by the Fed-
eral Insecticide, Fungicide, and 
Rodenticide Act (7 U.S.C. 136 et seq.)); 

(v) Any article or any component of 
any such article which, if sold by the 
manufacturer, producer, or importer, 
would be subject to the tax imposed by 
26 U.S.C. 4181; 

(vi) Aircraft, aircraft engines, propel-
lers, or appliances (as defined in 49 
U.S.C. 40102(a)); 

(vii) Boats which could be subjected 
to safety regulation under 46 U.S.C. 
chapter 43; vessels, and appurtenances 
to vessels (other than such boats), 
which could be subjected to safety reg-
ulation under title 52 of the Revised 
Statutes or other marine safety stat-
utes administered by the department 
in which the Coast Guard is operating; 
and equipment (including associated 
equipment, as defined in 46 U.S.C. 
2101(1)), to the extent that a risk of in-
jury associated with the use of such 
equipment on boats or vessels could be 
eliminated or reduced by actions taken 
under any statute referred to in this 
definitional section; 

(viii) Drugs, devices, or cosmetics (as 
such terms are defined in 21 U.S.C. 
321(g), (h), and (i)); or 

(ix) Food (the term ‘‘food’’ means all 
‘‘food,’’ as defined in 21 U.S.C. 321(f), in-
cluding poultry and poultry products 
(as defined in 21 U.S.C. 453(e) and (f)), 
meat, meat food products (as defined in 
21 U.S.C. 601(j)), and eggs and egg prod-
ucts (as defined in 21 U.S.C. 1033)). 

(f) CPSIA means Section 219 of the 
Consumer Product Safety Improve-
ment Act of 2008, Public Law 110–314, 
122 Stat. 3016 (Aug. 14, 2008) (codified at 
15 U.S.C. 2087). 

(g) Distributor means a person to 
whom a consumer product is delivered 
or sold for purposes of distribution in 
commerce, except that such term does 
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not include a manufacturer or retailer 
of such product. 

(h) Employee means an individual 
presently or formerly working for, an 
individual applying to work for, or an 
individual whose employment could be 
affected by a manufacturer, private la-
beler, distributor, or retailer. 

(i) Manufacturer means any person 
who manufactures or imports a con-
sumer product. A product is manufac-
tured if it is manufactured, produced, 
or assembled. 

(j) OSHA means the Occupational 
Safety and Health Administration of 
the United States Department of 
Labor. 

(k) Private labeler means an owner of 
a brand or trademark on the label of a 
consumer product which bears a pri-
vate label. A consumer product bears a 
private label if: 

(1) The product (or its container) is 
labeled with the brand or trademark of 
a person other than a manufacturer of 
the product, 

(2) The person with whose brand or 
trademark the product (or container) is 
labeled has authorized or caused the 
product to be so labeled, and 

(3) The brand or trademark of a man-
ufacturer of such product does not ap-
pear on such label. 

(l) Retailer means a person to whom a 
consumer product is delivered or sold 
for purposes of sale or distribution by 
such person to a consumer. 

(m) Respondent means the employer 
named in the complaint who is alleged 
to have violated CPSIA. 

(n) Secretary means the Secretary of 
Labor or person to whom authority 
under CPSIA has been delegated. 

(o) Any future statutory amendments 
that affect the definition of a term or 
terms listed in this section will apply 
in lieu of the definition stated herein. 

§ 1983.102 Obligations and prohibited 
acts. 

(a) No manufacturer, private labeler, 
distributor, or retailer may discharge 
or otherwise retaliate against, includ-
ing, but not limited to, intimidating, 
threatening, restraining, coercing, 
blacklisting or disciplining, any em-
ployee with respect to the employee’s 
compensation, terms, conditions, or 
privileges of employment because the 

employee, whether at the employee’s 
initiative or in the ordinary course of 
the employee’s duties (or any person 
acting pursuant to a request of the em-
ployee), engaged in any of the activi-
ties specified in paragraphs (b)(1) 
through (4) of this section. 

(b) An employee is protected against 
retaliation (as described in paragraph 
(a) of this section) by a manufacturer, 
private labeler, distributor, or retailer 
because the employee (or any person 
acting pursuant to a request of the em-
ployee): 

(1) Provided, caused to be provided, 
or is about to provide or cause to be 
provided to the employer, the Federal 
Government, or the attorney general of 
a State information relating to any 
violation of, or any act or omission the 
employee reasonably believes to be a 
violation of any provision of the Con-
sumer Product Safety Act, as amended 
by CPSIA, or any other Act enforced 
by the Commission, or any order, rule, 
regulation, standard, or ban under any 
such Acts; 

(2) Testified or is about to testify in 
a proceeding concerning such viola-
tion; 

(3) Assisted or participated or is 
about to assist or participate in such a 
proceeding; or 

(4) Objected to, or refused to partici-
pate in, any activity, policy, practice, 
or assigned task that the employee (or 
other such person) reasonably believed 
to be in violation of any provision of 
the Consumer Product Safety Act, as 
amended by CPSIA, or any other Act 
enforced by the Commission, or any 
order, rule, regulation, standard, or 
ban under any such Acts. 

(c) This part shall have no applica-
tion with respect to an employee of a 
manufacturer, private labeler, dis-
tributor, or retailer who, acting with-
out direction from such manufacturer, 
private labeler, distributor, or retailer 
(or such person’s agent), deliberately 
causes a violation of any requirement 
relating to any violation or alleged 
violation of any order, regulation, or 
consumer product safety standard 
under the Consumer Product Safety 
Act, as amended by CPSIA, or any 
other law enforced by the Commission. 
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§ 1983.103 Filing of retaliation com-
plaint. 

(a) Who may file. An employee who 
believes that he or she has been retali-
ated against by a manufacturer, pri-
vate labeler, distributor, or retailer in 
violation of CPSIA may file, or have 
filed by any person on the employee’s 
behalf, a complaint alleging such retal-
iation. 

(b) Nature of filing. No particular 
form of complaint is required. A com-
plaint may be filed orally or in writing. 
Oral complaints will be reduced to 
writing by OSHA. If the complainant is 
unable to file the complaint in English, 
OSHA will accept the complaint in any 
language. 

(c) Place of filing. The complaint 
should be filed with the OSHA office re-
sponsible for enforcement activities in 
the geographical area where the em-
ployee resides or was employed, but 
may be filed with any OSHA officer or 
employee. Addresses and telephone 
numbers for these officials are set forth 
in local directories and at the fol-
lowing Internet address: http:// 
www.osha.gov. 

(d) Time for filing. Within 180 days 
after an alleged violation of CPSIA oc-
curs, any employee who believes that 
he or she has been retaliated against in 
violation of CPSIA may file, or have 
filed by any person on the employee’s 
behalf, a complaint alleging such retal-
iation. The date of the postmark, fac-
simile transmittal, electronic commu-
nication transmittal, telephone call, 
hand-delivery, delivery to a third-party 
commercial carrier, or in-person filing 
at an OSHA office will be considered 
the date of filing. The time for filing a 
complaint may be tolled for reasons 
warranted by applicable case law. 

§ 1983.104 Investigation. 
(a) Upon receipt of a complaint in the 

investigating office, the Assistant Sec-
retary will notify the respondent of the 
filing of the complaint, of the allega-
tions contained in the complaint, and 
of the substance of the evidence sup-
porting the complaint. Such materials 
will be redacted, if necessary, in ac-
cordance with the Privacy Act of 1974, 
5 U.S.C. 552a, and other applicable con-
fidentiality laws. The Assistant Sec-
retary will also notify the respondent 

of its rights under paragraphs (b) and 
(f) of this section and § 1983.110(e). The 
Assistant Secretary will provide an 
unredacted copy of these same mate-
rials to the complainant (or the com-
plainant’s legal counsel if complainant 
is represented by counsel), and to the 
Consumer Product Safety Commission. 

(b) Within 20 days of receipt of the 
notice of the filing of the complaint 
provided under paragraph (a) of this 
section, the respondent and the com-
plainant each may submit to the As-
sistant Secretary a written statement 
and any affidavits or documents sub-
stantiating its position. Within the 
same 20 days, the respondent and the 
complainant each may request a meet-
ing with the Assistant Secretary to 
present its position. 

(c) Throughout the investigation, the 
agency will provide to the complainant 
(or the complainant’s legal counsel if 
complainant is represented by counsel) 
a copy of all of respondent’s submis-
sions to the agency that are responsive 
to the complainant’s whistleblower 
complaint. Before providing such mate-
rials to the complainant, the agency 
will redact them, if necessary, in ac-
cordance with the Privacy Act of 1974, 
5 U.S.C. 552a, and other applicable con-
fidentiality laws. The agency will also 
provide the complainant with an oppor-
tunity to respond to such submissions. 

(d) Investigations will be conducted 
in a manner that protects the confiden-
tiality of any person who provides in-
formation on a confidential basis, 
other than the complainant, in accord-
ance with part 70 of this title. 

(e)(1) A complaint will be dismissed 
unless the complainant has made a 
prima facie showing that protected ac-
tivity was a contributing factor in the 
adverse action alleged in the com-
plaint. 

(2) The complaint, supplemented as 
appropriate by interviews of the com-
plainant, must allege the existence of 
facts and evidence to make a prima 
facie showing as follows: 

(i) The employee engaged in a pro-
tected activity; 

(ii) The respondent knew or sus-
pected that the employee engaged in 
the protected activity; 

(iii) The employee suffered an ad-
verse action; and 
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(iv) The circumstances were suffi-
cient to raise the inference that the 
protected activity was a contributing 
factor in the adverse action. 

(3) For purposes of determining 
whether to investigate, the complain-
ant will be considered to have met the 
required burden if the complaint on its 
face, supplemented as appropriate 
through interviews of the complainant, 
alleges the existence of facts and either 
direct or circumstantial evidence to 
meet the required showing, i.e., to give 
rise to an inference that the respond-
ent knew or suspected that the em-
ployee engaged in protected activity 
and that the protected activity was a 
contributing factor in the adverse ac-
tion. The burden may be satisfied, for 
example, if the complaint shows that 
the adverse action took place shortly 
after the protected activity, giving rise 
to the inference that it was a contrib-
uting factor in the adverse action. If 
the required showing has not been 
made, the complainant (or the com-
plainant’s legal counsel if complainant 
is represented by counsel) will be so no-
tified and the investigation will not 
commence. 

(4) Notwithstanding a finding that a 
complainant has made a prima facie 
showing, as required by this section, an 
investigation of the complaint will not 
be conducted or will be discontinued if 
the respondent demonstrates by clear 
and convincing evidence that it would 
have taken the same adverse action in 
the absence of the complainant’s pro-
tected activity. 

(5) If the respondent fails to make a 
timely response or fails to satisfy the 
burden set forth in the prior paragraph, 
the Assistant Secretary will proceed 
with the investigation. The investiga-
tion will proceed whenever it is nec-
essary or appropriate to confirm or 
verify the information provided by the 
respondent. 

(f) Prior to the issuance of findings 
and a preliminary order as provided for 
in § 1983.105, if the Assistant Secretary 
has reasonable cause, on the basis of 
information gathered under the proce-
dures of this part, to believe that the 
respondent has violated CPSIA and 
that preliminary reinstatement is war-
ranted, the Assistant Secretary will 
again contact the respondent (or the 

respondent’s legal counsel if respond-
ent is represented by counsel) to give 
notice of the substance of the relevant 
evidence supporting the complainant’s 
allegations as developed during the 
course of the investigation. This evi-
dence includes any witness statements, 
which will be redacted to protect the 
identity of confidential informants 
where statements were given in con-
fidence; if the statements cannot be re-
dacted without revealing the identity 
of confidential informants, summaries 
of their contents will be provided. The 
complainant will also receive a copy of 
the materials that must be provided to 
the respondent under this paragraph. 
Before providing such materials to the 
complainant, the agency will redact 
them, if necessary, in accordance with 
the Privacy Act of 1974, 5 U.S.C. 552a, 
and other applicable confidentiality 
laws. The respondent will be given the 
opportunity to submit a written re-
sponse, to meet with the investigators, 
to present statements from witnesses 
in support of its position, and to 
present legal and factual arguments. 
The respondent must present this evi-
dence within 10 business days of the 
Assistant Secretary’s notification pur-
suant to this paragraph, or as soon 
thereafter as the Assistant Secretary 
and the respondent can agree, if the in-
terests of justice so require. 

§ 1983.105 Issuance of findings and 
preliminary orders. 

(a) After considering all the relevant 
information collected during the inves-
tigation, the Assistant Secretary will 
issue, within 60 days of the filing of the 
complaint, written findings as to 
whether or not there is reasonable 
cause to believe that the respondent 
has retaliated against the complainant 
in violation of CPSIA. 

(1) If the Assistant Secretary con-
cludes that there is reasonable cause to 
believe that a violation has occurred, 
the Assistant Secretary will accom-
pany the findings with a preliminary 
order providing relief to the complain-
ant. The preliminary order will re-
quire, where appropriate: affirmative 
action to abate the violation; rein-
statement of the complainant to his or 
her former position, together with the 
compensation (including back pay and 
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interest), terms, conditions and privi-
leges of the complainant’s employ-
ment; and payment of compensatory 
damages, including, at the request of 
the complainant, the aggregate 
amount of all costs and expenses (in-
cluding attorney’s and expert witness 
fees) reasonably incurred. Interest on 
back pay will be calculated using the 
interest rate applicable to under-
payment of taxes under 26 U.S.C. 6621 
and will be compounded daily. 

(2) If the Assistant Secretary con-
cludes that a violation has not oc-
curred, the Assistant Secretary will 
notify the parties of that finding. 

(b) The findings and, where appro-
priate, the preliminary order will be 
sent by means that allow OSHA to con-
firm delivery to all parties of record 
(and each party’s legal counsel if the 
party is represented by counsel). The 
findings and, where appropriate, the 
preliminary order will inform the par-
ties of the right to object to the find-
ings and/or order and to request a hear-
ing, and of the right of the respondent 
to request an award of attorney’s fees 
not exceeding $1,000 from the ALJ, re-
gardless of whether the respondent has 
filed objections, if the respondent al-
leges that the complaint was frivolous 
or brought in bad faith. The findings 
and, where appropriate, the prelimi-
nary order also will give the address of 
the Chief Administrative Law Judge, 
U.S. Department of Labor, or appro-
priate information regarding filing ob-
jections electronically with the Office 
of Administrative Law Judges. At the 
same time, the Assistant Secretary 
will file with the Chief Administrative 
Law Judge a copy of the original com-
plaint and a copy of the findings and/or 
order. 

(c) The findings and any preliminary 
order will be effective 30 days after re-
ceipt by the respondent (or the re-
spondent’s legal counsel if the respond-
ent is represented by counsel), or on 
the compliance date set forth in the 
preliminary order, whichever is later, 
unless an objection and/or a request for 
hearing has been timely filed as pro-
vided at § 1983.106. However, the portion 
of any preliminary order requiring re-
instatement will be effective imme-
diately upon the respondent’s receipt 
of the findings and the preliminary 

order, regardless of any objections to 
the findings and/or the order. 

[77 FR 40503, July 10, 2012, as amended at 86 
FR 1791, Jan. 11, 2021] 

Subpart B—Litigation 

§ 1983.106 Objections to the findings 
and the preliminary order and re-
quests for a hearing. 

(a) Any party who desires review, in-
cluding judicial review, of the findings 
and/or preliminary order, or a respond-
ent alleging that the complaint was 
frivolous or brought in bad faith who 
seeks an award of attorney’s fees under 
CPSIA, must file any objections and/or 
a request for a hearing on the record 
within 30 days of receipt of the findings 
and preliminary order pursuant to 
§ 1983.105. The objections, request for a 
hearing, and/or request for attorney’s 
fees must be in writing and state 
whether the objections are to the find-
ings, the preliminary order, and/or 
whether there should be an award of 
attorney’s fees. The date of the post-
mark, facsimile transmittal, or elec-
tronic transmittal is considered the 
date of filing; if the objection is filed in 
person, by hand-delivery or other 
means, the objection is filed upon re-
ceipt. Objections must be filed with the 
Chief Administrative Law Judge, U.S. 
Department of Labor, in accordance 
with 29 CFR part 18, and copies of the 
objections must be served at the same 
time on the other parties of record, the 
OSHA official who issued the findings 
and order, the Assistant Secretary, and 
the Associate Solicitor, Division of 
Fair Labor Standards, U.S. Depart-
ment of Labor. 

(b) If a timely objection is filed, all 
provisions of the preliminary order will 
be stayed, except for the portion re-
quiring preliminary reinstatement, 
which will not be automatically 
stayed. The portion of the preliminary 
order requiring reinstatement will be 
effective immediately upon the re-
spondent’s receipt of the findings and 
preliminary order, regardless of any 
objections to the order. The respondent 
may file a motion with the Office of 
Administrative Law Judges for a stay 
of the Assistant Secretary’s prelimi-
nary order of reinstatement, which 
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shall be granted only based on excep-
tional circumstances. If no timely ob-
jection is filed with respect to either 
the findings or the preliminary order, 
the findings and/or the preliminary 
order will become the final decision of 
the Secretary, not subject to judicial 
review. 

[77 FR 40503, July 10, 2012, as amended at 86 
FR 1791, Jan. 11, 2021] 

§ 1983.107 Hearings. 
(a) Except as provided in this part, 

proceedings will be conducted in ac-
cordance with the rules of practice and 
procedure for administrative hearings 
before the Office of Administrative 
Law Judges, codified at subpart A of 
part 18 of this title. 

(b) Upon receipt of an objection and 
request for hearing, the Chief Adminis-
trative Law Judge will promptly assign 
the case to an ALJ who will notify the 
parties of the day, time, and place of 
hearing. The hearing is to commence 
expeditiously, except upon a showing of 
good cause or unless otherwise agreed 
to by the parties. Hearings will be con-
ducted de novo on the record. ALJs 
have broad discretion to limit dis-
covery in order to expedite the hearing. 

(c) If both the complainant and the 
respondent object to the findings and/ 
or order, the objections will be consoli-
dated and a single hearing will be con-
ducted. 

(d) Formal rules of evidence will not 
apply, but rules or principles designed 
to assure production of the most pro-
bative evidence will be applied. The 
ALJ may exclude evidence that is im-
material, irrelevant, or unduly repeti-
tious. 

[77 FR 40503, July 10, 2012, as amended at 86 
FR 1791, Jan. 11, 2021] 

§ 1983.108 Role of Federal agencies. 
(a)(1) The complainant and the re-

spondent will be parties in every pro-
ceeding and must be served with copies 
of all documents in the case. At the As-
sistant Secretary’s discretion, the As-
sistant Secretary may participate as a 
party or as amicus curiae at any time 
at any stage of the proceeding. This 
right to participate includes, but is not 
limited to, the right to petition for re-
view of a decision of an ALJ, including 

a decision approving or rejecting a set-
tlement agreement between the com-
plainant and the respondent. 

(2) Copies of documents must be sent 
to the Assistant Secretary and to the 
Associate Solicitor, Division of Fair 
Labor Standards, U.S. Department of 
Labor, only upon request of the Assist-
ant Secretary, or where the Assistant 
Secretary is participating in the pro-
ceeding, or where service on the Assist-
ant Secretary and the Associate Solic-
itor is otherwise required by these 
rules. 

(b) The Consumer Product Safety 
Commission, if interested in a pro-
ceeding, may participate as amicus cu-
riae at any time in the proceeding, at 
the Commission’s discretion. At the re-
quest of the Commission, copies of all 
documents in a case must be sent to 
the Commission, whether or not it is 
participating in the proceeding. 

§ 1983.109 Decision and orders of the 
administrative law judge. 

(a) The decision of the ALJ will con-
tain appropriate findings, conclusions, 
and an order pertaining to the rem-
edies provided in paragraph (d) of this 
section, as appropriate. A determina-
tion that a violation has occurred may 
be made only if the complainant has 
demonstrated by a preponderance of 
the evidence that protected activity 
was a contributing factor in the ad-
verse action alleged in the complaint. 

(b) If the complainant has satisfied 
the burden set forth in the prior para-
graph, relief may not be ordered if the 
respondent demonstrates by clear and 
convincing evidence that it would have 
taken the same adverse action in the 
absence of any protected activity. 

(c) Neither the Assistant Secretary’s 
determination to dismiss a complaint 
without completing an investigation 
pursuant to § 1983.104(e) nor the Assist-
ant Secretary’s determination to pro-
ceed with an investigation is subject to 
review by the ALJ, and a complaint 
may not be remanded for the comple-
tion of an investigation or for addi-
tional findings on the basis that a de-
termination to dismiss was made in 
error. Rather, if there otherwise is ju-
risdiction, the ALJ will hear the case 
on the merits or dispose of the matter 
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without a hearing if the facts and cir-
cumstances warrant. 

(d)(1) If the ALJ concludes that the 
respondent has violated the law, the 
ALJ will issue an order that will re-
quire, where appropriate: affirmative 
action to abate the violation; rein-
statement of the complainant to his or 
her former position, together with the 
compensation (including back pay and 
interest), terms, conditions, and privi-
leges of the complainant’s employ-
ment; and payment of compensatory 
damages, including, at the request of 
the complainant, the aggregate 
amount of all costs and expenses (in-
cluding attorney’s and expert witness 
fees) reasonably incurred. Interest on 
back pay will be calculated using the 
interest rate applicable to under-
payment of taxes under 26 U.S.C. 6621 
and will be compounded daily. 

(2) If the ALJ determines that the re-
spondent has not violated the law, an 
order will be issued denying the com-
plaint. If, upon the request of the re-
spondent, the ALJ determines that a 
complaint was frivolous or was brought 
in bad faith, the ALJ may award to the 
respondent a reasonable attorney’s fee, 
not exceeding $1,000. 

(e) The decision will be served upon 
all parties to the proceeding, the As-
sistant Secretary, and the Associate 
Solicitor, Division of Fair Labor 
Standards, U.S. Department of Labor. 
Any ALJ’s decision requiring rein-
statement or lifting an order of rein-
statement by the Assistant Secretary 
will be effective immediately upon re-
ceipt of the decision by the respondent. 
All other portions of the ALJ’s order 
will be effective 14 days after the date 
of the decision unless a timely petition 
for review has been filed with the Ad-
ministrative Review Board (ARB), U.S. 
Department of Labor. The decision of 
the ALJ will become the final order of 
the Secretary unless a petition for re-
view is timely filed with the ARB and 
the ARB accepts the petition for re-
view. 

§ 1983.110 Decision and orders of the 
Administrative Review Board. 

(a) Any party desiring to seek review, 
including judicial review, of a decision 
of the ALJ, or a respondent alleging 
that the complaint was frivolous or 

brought in bad faith who seeks an 
award of attorney’s fees, must file a 
written petition for review with the 
ARB. The parties should identify in 
their petitions for review the legal con-
clusions or orders to which they object, 
or the objections may be deemed 
waived. A petition must be filed within 
14 days of the date of the decision of 
the ALJ. The date of the postmark, 
facsimile transmittal, or electronic 
communication transmittal will be 
considered to be the date of filing; if 
the petition is filed in person, by hand 
delivery or other means, the petition is 
considered filed upon receipt. The peti-
tion must be served on all parties and 
on the Chief Administrative Law Judge 
at the time it is filed with the ARB. 
Copies of the petition for review must 
be served on the Assistant Secretary 
and on the Associate Solicitor, Divi-
sion of Fair Labor Standards, U.S. De-
partment of Labor. 

(b) If a timely petition for review is 
filed pursuant to paragraph (a) of this 
section, the decision of the ALJ will 
become the final order of the Secretary 
unless the ARB, within 30 days of the 
filing of the petition, issues an order 
notifying the parties that the case has 
been accepted for review. If a case is 
accepted for review, the decision of the 
ALJ will be inoperative unless and 
until the ARB issues an order adopting 
the decision, except that any order of 
reinstatement will be effective while 
review is conducted by the ARB, unless 
the ARB grants a motion by the re-
spondent to stay that order based on 
exceptional circumstances. The ARB 
will specify the terms under which any 
briefs are to be filed. The ARB will re-
view the factual determinations of the 
ALJ under the substantial evidence 
standard. If no timely petition for re-
view is filed, or the ARB denies review, 
the decision of the ALJ will become 
the final order of the Secretary. If no 
timely petition for review is filed, the 
resulting final order is not subject to 
judicial review. 

(c) The decision of the ARB will be 
issued within 120 days of the conclusion 
of the hearing, which will be deemed to 
be 14 days after the date of the decision 
of the ALJ, unless a motion for recon-
sideration has been filed with the ALJ 
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in the interim. In such case, the con-
clusion of the hearing is the date the 
motion for reconsideration is ruled 
upon or 14 days after a new decision is 
issued. The ARB’s decision will be 
served upon all parties and the Chief 
Administrative Law Judge. The deci-
sion will also be served on the Assist-
ant Secretary and on the Associate So-
licitor, Division of Fair Labor Stand-
ards, U.S. Department of Labor, even if 
the Assistant Secretary is not a party. 

(d) If the ARB concludes that the re-
spondent has violated the law, the ARB 
will issue an order providing relief to 
the complainant. The order will re-
quire, where appropriate, affirmative 
action to abate the violation; rein-
statement of the complainant to his or 
her former position, together with the 
compensation (including back pay and 
interest), terms, conditions, and privi-
leges of the complainant’s employ-
ment; and payment of compensatory 
damages, including, at the request of 
the complainant, the aggregate 
amount of all costs and expenses (in-
cluding attorney and expert witness 
fees) reasonably incurred. Interest on 
back pay will be calculated using the 
interest rate applicable to under-
payment of taxes under 26 U.S.C. 6621 
and will be compounded daily. Such 
order is subject to discretionary review 
by the Secretary as provided in Sec-
retary’s Order 01–2020 (or any successor 
to that order). 

(e) If the ARB concludes that the re-
spondent has not violated the law, the 
ARB will issue an order denying the 
complaint. If, upon the request of the 
respondent, the ARB determines that a 
complaint was frivolous or was brought 
in bad faith, the ARB may award to the 
respondent a reasonable attorney’s fee, 
not exceeding $1,000. An order under 
this section is subject to discretionary 
review by the Secretary as provided in 
Secretary’s Order 01–2020 (or any suc-
cessor to that order). 

[77 FR 40503, July 10, 2012, as amended at 85 
FR 30623, May 20, 2020; 86 FR 1791, Jan. 11, 
2021] 

Subpart C—Miscellaneous 
Provisions 

§ 1983.111 Withdrawal of complaints, 
findings, objections, and petitions 
for review; settlement. 

(a) At any time prior to the filing of 
objections to the Assistant Secretary’s 
findings and/or preliminary order, a 
complainant may withdraw his or her 
complaint by notifying the Assistant 
Secretary, orally or in writing, of his 
or her withdrawal. The Assistant Sec-
retary then will confirm in writing the 
complainant’s desire to withdraw and 
determine whether to approve the 
withdrawal. The Assistant Secretary 
will notify the parties (and each par-
ty’s legal counsel if the party is rep-
resented by counsel) of the approval of 
any withdrawal. If the complaint is 
withdrawn because of settlement, the 
settlement must be submitted for ap-
proval in accordance with paragraph 
(d) of this section. A complainant may 
not withdraw his or her complaint 
after the filing of objections to the As-
sistant Secretary’s findings and/or pre-
liminary order. 

(b) The Assistant Secretary may 
withdraw the findings and/or prelimi-
nary order at any time before the expi-
ration of the 30-day objection period 
described in § 1983.106, provided that no 
objection has been filed yet, and sub-
stitute new findings and/or a new pre-
liminary order. The date of the receipt 
of the substituted findings or order will 
begin a new 30-day objection period. 

(c) At any time before the Assistant 
Secretary’s findings and/or order be-
come final, a party may withdraw ob-
jections to the Assistant Secretary’s 
findings and/or order by filing a writ-
ten withdrawal with the ALJ. If the 
case is on review with the ARB, a party 
may withdraw a petition for review of 
an ALJ’s decision at any time before 
that decision becomes final by filing a 
written withdrawal with the ARB. The 
ALJ or the ARB, as the case may be, 
will determine whether to approve the 
withdrawal of the objections or the pe-
tition for review. If the ALJ approves a 
request to withdraw objections to the 
Assistant Secretary’s findings and/or 
order, and there are no other pending 
objections, the Assistant Secretary’s 
findings and/or order will become the 
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final order of the Secretary. If the ARB 
approves a request to withdraw a peti-
tion for review of an ALJ decision, and 
there are no other pending petitions for 
review of that decision, the ALJ’s deci-
sion will become the final order of the 
Secretary. If objections or a petition 
for review are withdrawn because of 
settlement, the settlement must be 
submitted for approval in accordance 
with paragraph (d) of this section. 

(d)(1) Investigative settlements. At any 
time after the filing of a complaint, 
and before the findings and/or order are 
objected to or become a final order by 
operation of law, the case may be set-
tled if the Assistant Secretary, the 
complainant, and the respondent agree 
to a settlement. The Assistant Sec-
retary’s approval of a settlement 
reached by the respondent and the 
complainant demonstrates the Assist-
ant Secretary’s consent and achieves 
the consent of all three parties. 

(2) Adjudicatory settlements. At any 
time after the filing of objections to 
the Assistant Secretary’s findings and/ 
or order, the case may be settled if the 
participating parties agree to a settle-
ment and the settlement is approved 
by the ALJ if the case is before the 
ALJ, or by the ARB if the ARB has ac-
cepted the case for review. A copy of 
the settlement will be filed with the 
ALJ or the ARB, as the case may be. 

(e) Any settlement approved by the 
Assistant Secretary, the ALJ, or the 
ARB will constitute the final order of 
the Secretary and may be enforced in 
United States district court pursuant 
to § 1983.113. 

§ 1983.112 Judicial review. 

(a) Within 60 days after the issuance 
of a final order (including a decision 
issued by the Secretary upon his or her 
discretionary review) for which judicial 
review is available, any person ad-
versely affected or aggrieved by the 
order may file a petition for review of 
the order in the United States Court of 
Appeals for the circuit in which the 
violation allegedly occurred or the cir-
cuit in which the complainant resided 
on the date of the violation. 

(b) A final order is not subject to ju-
dicial review in any criminal or other 
civil proceeding. 

(c) If a timely petition for review is 
filed, the record of a case, including the 
record of proceedings before the ALJ, 
will be transmitted by the ARB or the 
ALJ, as the case may be, to the appro-
priate court pursuant to the Federal 
Rules of Appellate Procedure and the 
local rules of such court. 

[77 FR 40503, July 10, 2012, as amended at 85 
FR 30623, May 20, 2020] 

§ 1983.113 Judicial enforcement. 

Whenever any person has failed to 
comply with a preliminary order of re-
instatement, or a final order, including 
one approving a settlement agreement, 
issued under CPSIA, the Secretary or a 
person on whose behalf the order was 
issued may file a civil action seeking 
enforcement of the order in the United 
States district court for the district in 
which the violation was found to have 
occurred. The Secretary also may file a 
civil action seeking enforcement of the 
order in the United States district 
court for the District of Columbia. In 
civil actions under this section, the 
district court will have jurisdiction to 
grant all appropriate relief, including, 
but not limited to, injunctive relief and 
compensatory damages, including: 

(a) Reinstatement with the same se-
niority status that the employee would 
have had, but for the discharge or re-
taliation; 

(b) The amount of back pay, with in-
terest; and 

(c) Compensation for any special 
damages sustained as a result of the 
discharge or retaliation, including liti-
gation costs, expert witness fees, and 
reasonable attorney’s fees. 

§ 1983.114 District court jurisdiction of 
retaliation complaints. 

(a) The complainant may bring an ac-
tion at law or equity for de novo review 
in the appropriate district court of the 
United States, which will have jurisdic-
tion over such an action without re-
gard to the amount in controversy, ei-
ther: 

(1) Within 90 days after receiving a 
written determination under 
§ 1983.105(a) provided that there has 
been no final decision of the Secretary; 
or 
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(2) If there has been no final decision 
of the Secretary within 210 days of the 
filing of the complaint. 

(3) At the request of either party, the 
action shall be tried by the court with 
a jury. 

(b) Within seven days after filing a 
complaint in federal court, a complain-
ant must file with the Assistant Sec-
retary, the ALJ, or the ARB, depending 
on where the proceeding is pending, a 
copy of the file-stamped complaint. A 
copy of the complaint also must be 
served on the OSHA official who issued 
the findings and/or preliminary order, 
the Assistant Secretary, and the Asso-
ciate Solicitor, Division of Fair Labor 
Standards, U.S. Department of Labor. 

§ 1983.115 Special circumstances; 
waiver of rules. 

In special circumstances not con-
templated by the provisions of these 
rules, or for good cause shown, the ALJ 
or the ARB on review may, upon appli-
cation, after three days notice to all 
parties, waive any rule or issue such 
orders that justice or the administra-
tion of CPSIA requires. 

PART 1984—PROCEDURES FOR THE 
HANDLING OF RETALIATION 
COMPLAINTS UNDER SECTION 
1558 OF THE AFFORDABLE CARE 
ACT 

Subpart A—Complaints, Investigations, 
Findings, and Preliminary Orders 

Sec. 
1984.100 Purpose and scope. 
1984.101 Definitions. 
1984.102 Obligations and prohibited acts. 
1984.103 Filing of retaliation complaint. 
1984.104 Investigation. 
1984.105 Issuance of findings and prelimi-

nary orders. 

Subpart B—Litigation 

1984.106 Objections to the findings and the 
preliminary order and requests for a 
hearing. 

1984.107 Hearings. 
1984.108 Role of Federal agencies. 
1984.109 Decision and orders of the adminis-

trative law judge. 
1984.110 Decision and orders of the Adminis-

trative Review Board. 

Subpart C—Miscellaneous Provisions 

1984.111 Withdrawal of complaints, findings, 
objections, and petitions for review; set-
tlement. 

1984.112 Judicial review. 
1984.113 Judicial enforcement. 
1984.114 District court jurisdiction of retal-

iation complaints. 
1984.115 Special circumstances; waiver of 

rules. 

AUTHORITY: 29 U.S.C. 218C; Secretary of La-
bor’s Order 1–2012 (Jan. 18, 2012), 77 FR 3912 
(Jan. 25, 2012); Secretary’s Order No. 01–2020, 
85 FR 13186 (March 6, 2020). 

SOURCE: 81 FR 70620, Oct. 13, 2016, unless 
otherwise noted. 

Subpart A—Complaints, Investiga-
tions, Findings, and Prelimi-
nary Orders 

§ 1984.100 Purpose and scope. 
(a) This part implements procedures 

under section 1558 of the Patient Pro-
tection and Affordable Care Act, Public 
Law 111–148, 124 Stat. 119, which was 
signed into law on March 23, 2010 and 
was amended by the Health Care and 
Education Reconciliation Act of 2010, 
Public Law 111–152, 124 Stat. 1029, 
signed into law on March 30, 2010. The 
terms ‘‘Affordable Care Act’’ or ‘‘the 
Act’’ are used in this part to refer to 
the final, amended version of the law. 
Section 1558 of the Act amended the 
Fair Labor Standards Act, 29 U.S.C. 201 
et seq. (FLSA) by adding new section 
18C. 29 U.S.C. 218C. Section 18C of the 
FLSA provides protection for an em-
ployee from retaliation because the 
employee has received a credit under 
section 36B of the Internal Revenue 
Code of 1986, 26 U.S.C. 36B, or a cost- 
sharing reduction (referred to as a 
‘‘subsidy’’ in section 18C) under the Af-
fordable Care Act, or because the em-
ployee has engaged in protected activ-
ity pertaining to title I of the Afford-
able Care Act or any amendment made 
by title I of the Affordable Care Act. 

(b) This part establishes procedures 
under section 18C of the FLSA for the 
expeditious handling of retaliation 
complaints filed by employees, or by 
persons acting on their behalf and sets 
forth the Secretary’s interpretations of 
section 18C on certain statutory issues. 
These rules, together with those codi-
fied at 29 CFR part 18, set forth the 
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procedures under section 18C of the 
FLSA for submission of complaints, in-
vestigations, issuance of findings and 
preliminary orders, objections to find-
ings and orders, litigation before ad-
ministrative law judges (ALJs), post- 
hearing administrative review, and 
withdrawals and settlements. 

§ 1984.101 Definitions. 
As used in this part: 
(a) Advance payments of the premium 

tax credit or ‘‘APTC’’ means advance 
payments of the premium tax credit as 
defined in 45 CFR 155.20. 

(b) Affordable Care Act or ‘‘the Act’’ 
means the Patient Protection and Af-
fordable Care Act, Public Law 111–148, 
124 Stat. 119 (Mar. 23, 2010), as amended. 

(c) Assistant Secretary means the As-
sistant Secretary of Labor for Occupa-
tional Safety and Health or the person 
or persons to whom he or she delegates 
authority under section 18C of the 
FLSA. 

(d) Business days means days other 
than Saturdays, Sundays, and federal 
holidays. 

(e) Complainant means the employee 
who filed an FLSA section 18C com-
plaint or on whose behalf a complaint 
was filed. 

(f) Employee means: 
(1) Any individual employed by an 

employer. In the case of an individual 
employed by a public agency, the term 
employee means any individual em-
ployed by the Government of the 
United States: As a civilian in the mili-
tary departments (as defined in 5 
U.S.C. 102), in any executive agency (as 
defined in 5 U.S.C. 105), in any unit of 
the judicial branch of the Government 
which has positions in the competitive 
service, in a nonappropriated fund in-
strumentality under the jurisdiction of 
the Armed Forces, in the Library of 
Congress, or in the Government Print-
ing Office. The term employee also 
means any individual employed by the 
United States Postal Service or the 
Postal Regulatory Commission; and 
any individual employed by a State, 
political subdivision of a State, or an 
interstate governmental agency, other 
than an individual who is not subject 
to the civil service laws of the State, 
political subdivision, or agency which 
employs him; and who holds a public 

elective office of that State, political 
subdivision, or agency, is selected by 
the holder of such an office to be a 
member of his personal staff, is ap-
pointed by such an officeholder to 
serve on a policymaking level, is an 
immediate adviser to such an office-
holder with respect to the constitu-
tional or legal powers of his office, or is 
an employee in the legislative branch 
or legislative body of that State, polit-
ical subdivision, or agency and is not 
employed by the legislative library of 
such State, political subdivision, or 
agency. 

(2) The term employee does not in-
clude: 

(i) Any individual who volunteers to 
perform services for a public agency 
which is a State, a political subdivision 
of a State, or an interstate govern-
mental agency, if the individual re-
ceives no compensation or is paid ex-
penses, reasonable benefits, or a nomi-
nal fee to perform the services for 
which the individual volunteered—and 
such services are not the same type of 
services which the individual is em-
ployed to perform for such public agen-
cy; 

(ii) Any employee of a public agency 
which is a State, political subdivision 
of a State, or an interstate govern-
mental agency that volunteers to per-
form services for any other State, po-
litical subdivision, or interstate gov-
ernmental agency, including a State, 
political subdivision or agency with 
which the employing State, political 
subdivision, or agency has a mutual aid 
agreement; or 

(iii) Any individual who volunteers 
their services solely for humanitarian 
purposes to private non-profit food 
banks and who receive groceries from 
the food banks. 

(3) The term employee includes former 
employees and applicants for employ-
ment. 

(g) Employer includes any person act-
ing directly or indirectly in the inter-
est of an employer in relation to an 
employee and includes a public agency, 
but does not include any labor organi-
zation (other than when acting as an 
employer) or anyone acting in the ca-
pacity of officer or agent of such labor 
organization. 
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(h) Exchange means an Exchange as 
defined in 45 CFR 155.20. 

(i) OSHA means the Occupational 
Safety and Health Administration of 
the United States Department of 
Labor. 

(j) Person means an individual, part-
nership, association, corporation, busi-
ness trust, legal representative, or any 
organized group of persons. 

(k) Respondent means the employer 
named in the complaint who is alleged 
to have violated section 18C of the 
FLSA. 

(l) Secretary means the Secretary of 
Labor or person to whom authority 
under section 18C of the FLSA has been 
delegated. 

(m) Any future statutory amend-
ments that affect the definition of a 
term or terms listed in this section will 
apply in lieu of the definition stated 
herein. 

(n) Any future regulatory revisions 
that affect the definition of a term or 
terms listed in this section will apply 
in lieu of the definition stated herein. 

§ 1984.102 Obligations and prohibited 
acts. 

(a) No employer may discharge or 
otherwise retaliate against, including, 
but not limited to, intimidating, 
threatening, restraining, coercing, 
blacklisting or disciplining, any em-
ployee with respect to the employee’s 
compensation, terms, conditions, or 
privileges of employment because the 
employee (or an individual acting at 
the request of the employee), has en-
gaged in any of the activities specified 
in paragraphs (b)(1) through (5) of this 
section. 

(b) An employee is protected against 
retaliation because the employee (or 
an individual acting at the request of 
the employee) has: 

(1) Received a credit under section 
36B of the Internal Revenue Code of 
1986, 26 U.S.C. 36B, or a cost-sharing re-
duction under the Affordable Care Act, 
or been determined by an Exchange to 
be eligible for advance payments of the 
premium tax credit (APTC) or for a 
cost-sharing reduction; 

(2) Provided, caused to be provided, 
or is about to provide or cause to be 
provided to the employer, the Federal 
Government, or the attorney general of 

a State information relating to any 
violation of, or any act or omission the 
employee reasonably believes to be a 
violation of, any provision of title I of 
the Affordable Care Act (or an amend-
ment made by title I of the Affordable 
Care Act); 

(3) Testified or is about to testify in 
a proceeding concerning such viola-
tion; 

(4) Assisted or participated, or is 
about to assist or participate, in such a 
proceeding; or 

(5) Objected to, or refused to partici-
pate in, any activity, policy, practice, 
or assigned task that the employee (or 
other such person) reasonably believed 
to be in violation of any provision of 
title I of the Affordable Care Act (or 
amendment), or any order, rule, regula-
tion, standard, or ban under title I of 
the Affordable Care Act (or amend-
ment). 

§ 1984.103 Filing of retaliation com-
plaint. 

(a) Who may file. An employee who 
believes that he or she has been retali-
ated against in violation of section 18C 
of the FLSA may file, or have filed by 
any person on the employee’s behalf, a 
complaint alleging such retaliation. 

(b) Nature of filing. No particular 
form of complaint is required. A com-
plaint may be filed orally or in writing. 
Oral complaints will be reduced to 
writing by OSHA. If the complainant is 
unable to file the complaint in English, 
OSHA will accept the complaint in any 
language. 

(c) Place of filing. The complaint 
should be filed with the OSHA office re-
sponsible for enforcement activities in 
the geographical area where the em-
ployee resides or was employed, but 
may be filed with any OSHA officer or 
employee. Addresses and telephone 
numbers for these officials are set forth 
in local directories and at the fol-
lowing Internet address: http:// 
www.osha.gov. 

(d) Time for filing. Within 180 days 
after an alleged violation of section 18C 
of the FLSA occurs, any employee who 
believes that he or she has been retali-
ated against in violation of that sec-
tion may file, or have filed by any per-
son on the employee’s behalf, a com-
plaint alleging such retaliation. The 
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date of the postmark, facsimile trans-
mittal, electronic communication 
transmittal, telephone call, hand-deliv-
ery, delivery to a third-party commer-
cial carrier, or in-person filing at an 
OSHA office will be considered the date 
of filing. The time for filing a com-
plaint may be tolled for reasons war-
ranted by applicable case law. For ex-
ample, OSHA may consider the time 
for filing a complaint equitably tolled 
if a complainant mistakenly files a 
complaint with another agency instead 
of OSHA within 180 days after becom-
ing aware of the alleged violation. 

§ 1984.104 Investigation. 
(a) Upon receipt of a complaint in the 

investigating office, OSHA will notify 
the respondent of the filing of the com-
plaint, of the allegations contained in 
the complaint, and of the substance of 
the evidence supporting the complaint. 
Such materials will be redacted, if nec-
essary, consistent with the Privacy Act 
of 1974, 5 U.S.C. 552a, et seq., and other 
applicable confidentiality laws. OSHA 
will also notify the respondent of its 
rights under paragraphs (b) and (f) of 
this section and § 1984.110(e). OSHA will 
provide an unredacted copy of these 
same materials to the complainant (or 
complainant’s legal counsel if com-
plainant is represented by counsel) and 
to the appropriate office of the federal 
agency charged with the administra-
tion of the general provisions of the Af-
fordable Care Act under which the 
complaint is filed: Either the Internal 
Revenue Service of the United States 
Department of the Treasury (IRS), the 
United States Department of Health 
and Human Services (HHS), or the Em-
ployee Benefits Security Administra-
tion of the United States Department 
of Labor (EBSA). 

(b) Within 20 days of receipt of the 
notice of the filing of the complaint 
provided under paragraph (a) of this 
section, the respondent and the com-
plainant each may submit to OSHA a 
written statement and any affidavits 
or documents substantiating its posi-
tion. Within the same 20 days, the re-
spondent and the complainant each 
may request a meeting with OSHA to 
present its position. 

(c) During the investigation, OSHA 
will request that each party provide 

the other parties to the whistleblower 
complaint with a copy of submissions 
to OSHA that are pertinent to the 
whistleblower complaint. Alter-
natively, if a party does not provide its 
submissions to OSHA to the other 
party, OSHA will provide them to the 
other party (or the party’s legal coun-
sel if the party is represented by coun-
sel) at a time permitting the other 
party an opportunity to respond. Be-
fore providing such materials to the 
other party, OSHA will redact them, if 
necessary, consistent with the Privacy 
Act of 1974, 5 U.S.C. 552a, and other ap-
plicable confidentiality laws. OSHA 
will also provide each party with an op-
portunity to respond to the other par-
ty’s submissions. 

(d) Investigations will be conducted 
in a manner that protects the confiden-
tiality of any person who provides in-
formation on a confidential basis, 
other than the complainant, in accord-
ance with part 70 of this title. 

(e)(1) A complaint will be dismissed 
unless the complainant has made a 
prima facie showing that a protected 
activity was a contributing factor in 
the adverse action alleged in the com-
plaint. 

(2) The complaint, supplemented as 
appropriate by interviews of the com-
plainant, must allege the existence of 
facts and evidence to make a prima 
facie showing as follows: 

(i) The employee engaged in a pro-
tected activity; 

(ii) The respondent knew or sus-
pected that the employee engaged in 
the protected activity; 

(iii) The employee suffered an ad-
verse action; and 

(iv) The circumstances were suffi-
cient to raise the inference that the 
protected activity was a contributing 
factor in the adverse action. 

(3) For purposes of determining 
whether to investigate, the complain-
ant will be considered to have met the 
required burden if the complaint on its 
face, supplemented as appropriate 
through interviews of the complainant, 
alleges the existence of facts and either 
direct or circumstantial evidence to 
meet the required showing, i.e., to give 
rise to an inference that the respond-
ent knew or suspected that the em-
ployee engaged in protected activity 
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and that the protected activity was a 
contributing factor in the adverse ac-
tion. The burden may be satisfied, for 
example, if the complaint shows that 
the adverse action took place shortly 
after the protected activity, or at the 
first opportunity available to respond-
ent, giving rise to the inference that it 
was a contributing factor in the ad-
verse action. If the required showing 
has not been made, the complainant (or 
the complainant’s legal counsel, if 
complainant is represented by counsel) 
will be so notified and the investiga-
tion will not commence. 

(4) Notwithstanding a finding that a 
complainant has made a prima facie 
showing, as required by this section, 
further investigation of the complaint 
will not be conducted if the respondent 
demonstrates by clear and convincing 
evidence that it would have taken the 
same adverse action in the absence of 
the complainant’s protected activity. 

(5) If the respondent fails to make a 
timely response or fails to satisfy the 
burden set forth in the prior paragraph, 
OSHA will proceed with the investiga-
tion. The investigation will proceed 
whenever it is necessary or appropriate 
to confirm or verify the information 
provided by the respondent. 

(f) Prior to the issuance of findings 
and a preliminary order as provided for 
in § 1984.105, if OSHA has reasonable 
cause, on the basis of information 
gathered under the procedures of this 
part, to believe that the respondent has 
violated section 18C of the FLSA and 
that preliminary reinstatement is war-
ranted, OSHA will contact the respond-
ent (or the respondent’s legal counsel if 
respondent is represented by counsel) 
to give notice of the substance of the 
relevant evidence supporting the com-
plainant’s allegations as developed dur-
ing the course of the investigation. 
This evidence includes any witness 
statements, which will be redacted to 
protect the identity of confidential in-
formants where statements were given 
in confidence; if the statements cannot 
be redacted without revealing the iden-
tity of confidential informants, sum-
maries of their contents will be pro-
vided. The complainant will also re-
ceive a copy of the materials that must 
be provided to the respondent under 
this paragraph. Before providing such 

materials to the complainant, OSHA 
will redact them, if necessary, con-
sistent with the Privacy Act of 1974, 5 
U.S.C. 552a, and other applicable con-
fidentiality laws. The respondent will 
be given the opportunity to submit a 
written response, to meet with the in-
vestigator, to present statements from 
witnesses in support of its position, 
and to present legal and factual argu-
ments. The respondent must present 
this evidence within 10 business days of 
OSHA’s notification pursuant to this 
paragraph, or as soon afterwards as 
OSHA and the respondent can agree, if 
the interests of justice so require. 

§ 1984.105 Issuance of findings and 
preliminary orders. 

(a) After considering all the relevant 
information collected during the inves-
tigation, the Assistant Secretary will 
issue, within 60 days of the filing of the 
complaint, written findings as to 
whether or not there is reasonable 
cause to believe that the respondent 
has retaliated against the complainant 
in violation of section 18C of the FLSA. 

(1) If the Assistant Secretary con-
cludes that there is reasonable cause to 
believe that a violation has occurred, 
the Assistant Secretary will accom-
pany the findings with a preliminary 
order providing relief to the complain-
ant. The preliminary order will re-
quire, where appropriate: Affirmative 
action to abate the violation; rein-
statement of the complainant to his or 
her former position, together with the 
compensation (including back pay and 
interest), terms, conditions and privi-
leges of the complainant’s employ-
ment; and payment of compensatory 
damages, including, at the request of 
the complainant, the aggregate 
amount of all costs and expenses (in-
cluding attorney and expert witness 
fees) reasonably incurred. Interest on 
back pay will be calculated using the 
interest rate applicable to under-
payment of taxes under 26 U.S.C. 6621 
and will be compounded daily. The pre-
liminary order will also require the re-
spondent to submit appropriate docu-
mentation to the Social Security Ad-
ministration allocating any back pay 
award to the appropriate period. 
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(2) If the Assistant Secretary con-
cludes that a violation has not oc-
curred, the Assistant Secretary will 
notify the parties of that finding. 

(b) The findings and, where appro-
priate, the preliminary order will be 
sent by means that allow OSHA to con-
firm delivery to all parties of record 
(and each party’s legal counsel if the 
party is represented by counsel). The 
findings and, where appropriate, the 
preliminary order will inform the par-
ties of the right to object to the find-
ings and/or order and to request a hear-
ing, and of the right of the respondent 
to request an award of attorney fees 
not exceeding $1,000 from the adminis-
trative law judge (ALJ), regardless of 
whether the respondent has filed objec-
tions, if respondent alleges that the 
complaint was frivolous or brought in 
bad faith. The findings, and where ap-
propriate, the preliminary order, also 
will give the address of the Chief Ad-
ministrative Law Judge, U.S. Depart-
ment of Labor, or appropriate informa-
tion regarding filing objections elec-
tronically with the Office of Adminis-
trative Law Judges. At the same time, 
the Assistant Secretary will file with 
the Chief Administrative Law Judge a 
copy of the original complaint and a 
copy of the findings and/or order. 

(c) The findings and any preliminary 
order will be effective 30 days after re-
ceipt by the respondent (or the re-
spondent’s legal counsel if the respond-
ent is represented by counsel), or on 
the compliance date set forth in the 
preliminary order, whichever is later, 
unless an objection and/or a request for 
hearing has been timely filed as pro-
vided at § 1984.106. However, the portion 
of any preliminary order requiring re-
instatement will be effective imme-
diately upon the respondent’s receipt 
of the findings and the preliminary 
order, regardless of any objections to 
the findings and/or the order. 

[81 FR 70620, Oct. 13, 2016, as amended at 86 
FR 1791, Jan. 11, 2021] 

Subpart B—Litigation 
§ 1984.106 Objections to the findings 

and the preliminary order and re-
quests for a hearing. 

(a) Any party who desires review, in-
cluding judicial review, of the findings 

and/or preliminary order, or a respond-
ent alleging that the complaint was 
frivolous or brought in bad faith who 
seeks an award of attorney fees under 
section 18C of the FLSA, must file any 
objections and/or a request for a hear-
ing on the record within 30 days of re-
ceipt of the findings and preliminary 
order pursuant to § 1984.105(b). The ob-
jections, request for a hearing, and/or 
request for attorney fees must be in 
writing and state whether the objec-
tions are to the findings and/or the pre-
liminary order, and/or whether there 
should be an award of attorney fees. 
The date of the postmark, facsimile 
transmittal, or electronic transmittal 
is considered the date of filing; if the 
objection is filed in person, by hand-de-
livery or other means, the objection is 
filed upon receipt. Objections must be 
filed with the Chief Administrative 
Law Judge, U.S. Department of Labor, 
in accordance with 29 CFR part 18, and 
copies of the objections must be served 
at the same time on the other parties 
of record, the OSHA official who issued 
the findings and order, the Assistant 
Secretary, and the Associate Solicitor, 
Division of Fair Labor Standards, U.S. 
Department of Labor. 

(b) If a timely objection is filed, all 
provisions of the preliminary order will 
be stayed, except for the portion re-
quiring preliminary reinstatement, 
which will not be automatically 
stayed. The portion of the preliminary 
order requiring reinstatement will be 
effective immediately upon the re-
spondent’s receipt of the findings and 
preliminary order, regardless of any 
objections to the order. The respondent 
may file a motion with the Office of 
Administrative Law Judges for a stay 
of the Assistant Secretary’s prelimi-
nary order of reinstatement, which 
shall be granted only based on excep-
tional circumstances. If no timely ob-
jection is filed with respect to either 
the findings or the preliminary order, 
the findings and/or the preliminary 
order will become the final decision of 
the Secretary, not subject to judicial 
review. 

[81 FR 70620, Oct. 13, 2016, as amended at 86 
FR 1792, Jan. 11, 2021] 
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§ 1984.107 Hearings. 

(a) Except as provided in this part, 
proceedings will be conducted in ac-
cordance with the rules of practice and 
procedure for administrative hearings 
before the Office of Administrative 
Law Judges, codified at subpart A of 
part 18 of this title. 

(b) Upon receipt of an objection and 
request for hearing, the Chief Adminis-
trative Law Judge will promptly assign 
the case to an ALJ who will notify the 
parties of the day, time, and place of 
hearing. The hearing is to commence 
expeditiously, except upon a showing of 
good cause or unless otherwise agreed 
to by the parties. Hearings will be con-
ducted de novo on the record. ALJs 
have broad discretion to limit dis-
covery in order to expedite the hearing. 

(c) If both the complainant and the 
respondent object to the findings and/ 
or order, the objections will be consoli-
dated and a single hearing will be con-
ducted. 

(d) Formal rules of evidence will not 
apply, but rules or principles designed 
to assure production of the most pro-
bative evidence will be applied. The 
ALJ may exclude evidence that is im-
material, irrelevant, or unduly repeti-
tious. 

[81 FR 70620, Oct. 13, 2016, as amended at 86 
FR 1792, Jan. 11, 2021] 

§ 1984.108 Role of Federal agencies. 

(a)(1) The complainant and the re-
spondent will be parties in every pro-
ceeding and must be served with copies 
of all documents in the case. At the As-
sistant Secretary’s discretion, the As-
sistant Secretary may participate as a 
party or as amicus curiae at any time 
at any stage of the proceeding. This 
right to participate includes, but is not 
limited to, the right to petition for re-
view of a decision of an ALJ, including 
a decision approving or rejecting a set-
tlement agreement between the com-
plainant and the respondent. 

(2) Parties must send copies of docu-
ments to OSHA and to the Associate 
Solicitor, Division of Fair Labor 
Standards, U.S. Department of Labor, 
only upon request of OSHA, or when 
OSHA is participating in the pro-
ceeding, or when service on OSHA and 

the Associate Solicitor is otherwise re-
quired by these rules. 

(b) The IRS, HHS, and EBSA, if inter-
ested in a proceeding, may participate 
as amicus curiae at any time in the 
proceeding, at those agencies’ discre-
tion. At the request of the interested 
federal agency, copies of all documents 
in a case must be sent to the federal 
agency, whether or not the agency is 
participating in the proceeding. 

§ 1984.109 Decision and orders of the 
administrative law judge. 

(a) The decision of the administra-
tive law judge (ALJ) will contain ap-
propriate findings, conclusions, and an 
order pertaining to the remedies pro-
vided in paragraph (d) of this section, 
as appropriate. A determination that a 
violation has occurred may be made 
only if the complainant has dem-
onstrated by a preponderance of the 
evidence that protected activity was a 
contributing factor in the adverse ac-
tion alleged in the complaint. 

(b) If the complainant has satisfied 
the burden set forth in the prior para-
graph, relief may not be ordered if the 
respondent demonstrates by clear and 
convincing evidence that it would have 
taken the same adverse action in the 
absence of any protected activity. 

(c) Neither OSHA’s determination to 
dismiss a complaint without com-
pleting an investigation pursuant to 
§ 1984.104(e) nor OSHA’s determination 
to proceed with an investigation is sub-
ject to review by the ALJ, and a com-
plaint may not be remanded for the 
completion of an investigation or for 
additional findings on the basis that a 
determination to dismiss was made in 
error. Rather, if there otherwise is ju-
risdiction, the ALJ will hear the case 
on the merits or dispose of the matter 
without a hearing if the facts and cir-
cumstances warrant. 

(d)(1) If the ALJ concludes that the 
respondent has violated the law, the 
ALJ will issue an order that will re-
quire, where appropriate: Affirmative 
action to abate the violation; rein-
statement of the complainant to his or 
her former position, together with the 
compensation (including back pay and 
interest), terms, conditions, and privi-
leges of the complainant’s employ-
ment; and payment of compensatory 
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damages, including, at the request of 
the complainant, the aggregate 
amount of all costs and expenses (in-
cluding attorney and expert witness 
fees) reasonably incurred. Interest on 
back pay will be calculated using the 
interest rate applicable to under-
payment of taxes under 26 U.S.C. 6621 
and will be compounded daily. The 
order will also require the respondent 
to submit appropriate documentation 
to the Social Security Administration 
allocating any back pay award to the 
appropriate period. 

(2) If the ALJ determines that the re-
spondent has not violated the law, an 
order will be issued denying the com-
plaint. If, upon the request of the re-
spondent, the ALJ determines that a 
complaint was frivolous or was brought 
in bad faith, the ALJ may award to the 
respondent reasonable attorney fees, 
not exceeding $1,000. 

(e) The decision will be served upon 
all parties to the proceeding, the As-
sistant Secretary, and the Associate 
Solicitor, Division of Fair Labor 
Standards, U.S. Department of Labor. 
Any ALJ’s decision requiring rein-
statement or lifting an order of rein-
statement by the Assistant Secretary 
will be effective immediately upon re-
ceipt of the decision by the respondent. 
All other portions of the ALJ’s order 
will be effective 14 days after the date 
of the decision unless a timely petition 
for review has been filed with the Ad-
ministrative Review Board (ARB), U.S. 
Department of Labor. The decision of 
the ALJ will become the final order of 
the Secretary unless a petition for re-
view is timely filed with the ARB and 
the ARB accepts the petition for re-
view. 

§ 1984.110 Decision and orders of the 
Administrative Review Board. 

(a) Any party desiring to seek review, 
including judicial review, of a decision 
of the ALJ, or a respondent alleging 
that the complaint was frivolous or 
brought in bad faith who seeks an 
award of attorney fees, must file a 
written petition for review with the 
Administrative Review Board (ARB). 
The parties should identify in their pe-
titions for review the legal conclusions 
or orders to which they object, or the 
objections may be deemed waived. A 

petition must be filed within 14 days of 
the date of the decision of the ALJ. 
The date of the postmark, facsimile 
transmittal, or electronic communica-
tion transmittal will be considered to 
be the date of filing; if the petition is 
filed in person, by hand delivery or 
other means, the petition is considered 
filed upon receipt. The petition must 
be served on all parties and on the 
Chief Administrative Law Judge at the 
time it is filed with the ARB. Copies of 
the petition for review must be served 
on the Assistant Secretary, and on the 
Associate Solicitor, Division of Fair 
Labor Standards, U.S. Department of 
Labor. 

(b) If a timely petition for review is 
filed pursuant to paragraph (a) of this 
section, the decision of the ALJ will 
become the final order of the Secretary 
unless the ARB, within 30 days of the 
filing of the petition, issues an order 
notifying the parties that the case has 
been accepted for review. If a case is 
accepted for review, the decision of the 
ALJ will be inoperative unless and 
until the ARB issues an order adopting 
the decision, except that any order of 
reinstatement will be effective while 
review is conducted by the ARB, unless 
the ARB grants a motion by the re-
spondent to stay that order based on 
exceptional circumstances. The ARB 
will specify the terms under which any 
briefs are to be filed. The ARB will re-
view the factual determinations of the 
ALJ under the substantial evidence 
standard. If no timely petition for re-
view is filed, or the ARB denies review, 
the decision of the ALJ will become 
the final order of the Secretary. If no 
timely petition for review is filed, the 
resulting final order is not subject to 
judicial review. 

(c) The decision of the ARB will be 
issued within 120 days of the conclusion 
of the hearing, which will be deemed to 
be 14 days after the date of the decision 
of the ALJ, unless a motion for recon-
sideration has been filed with the ALJ 
in the interim. In such case, the con-
clusion of the hearing is the date the 
motion for reconsideration is ruled 
upon or 14 days after a new decision is 
issued. The ARB’s decision will be 
served upon all parties and the Chief 
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Administrative Law Judge. The deci-
sion will also be served on the Assist-
ant Secretary, and on the Associate 
Solicitor, Division of Fair Labor 
Standards, U.S. Department of Labor, 
even if the Assistant Secretary is not a 
party. 

(d) If the ARB concludes that the re-
spondent has violated the law, the ARB 
will issue an order providing relief to 
the complainant. The order will re-
quire, where appropriate, affirmative 
action to abate the violation; rein-
statement of the complainant to the 
complainant’s former position, to-
gether with the compensation (includ-
ing back pay and interest), terms, con-
ditions, and privileges of the complain-
ant’s employment; and payment of 
compensatory damages, including, at 
the request of the complainant, the ag-
gregate amount of all costs and ex-
penses (including attorney and expert 
witness fees) reasonably incurred. In-
terest on back pay will be calculated 
using the interest rate applicable to 
underpayment of taxes under 26 U.S.C. 
6621 and will be compounded daily. The 
order will also require the respondent 
to submit appropriate documentation 
to the Social Security Administration 
allocating any back pay award to the 
appropriate period. Such order is sub-
ject to discretionary review by the Sec-
retary as provided in Secretary’s Order 
01–2020 (or any successor to that order). 

(e) If the ARB concludes that the re-
spondent has not violated the law, the 
ARB will issue an order denying the 
complaint. If, upon the request of the 
respondent, the ARB determines that a 
complaint was frivolous or was brought 
in bad faith, the ARB may award to the 
respondent reasonable attorney fees, 
not exceeding $1,000. An order under 
this section is subject to discretionary 
review by the Secretary as provided in 
Secretary’s Order 01–2020 (or any suc-
cessor to that order). 

[81 FR 70620, Oct. 13, 2016, as amended at 85 
FR 30624, May 20, 2020; 86 FR 1792, Jan. 11, 
2021] 

Subpart C—Miscellaneous 
Provisions 

§ 1984.111 Withdrawal of complaints, 
findings, objections, and petitions 
for review; settlement. 

(a) At any time prior to the filing of 
objections to the Assistant Secretary’s 
findings and/or preliminary order, a 
complainant may withdraw his or her 
complaint by notifying the Assistant 
Secretary, orally or in writing, of his 
or her withdrawal. The Assistant Sec-
retary then will confirm in writing the 
complainant’s desire to withdraw and 
determine whether to approve the 
withdrawal. The Assistant Secretary 
will notify the parties (and each par-
ty’s legal counsel if the party is rep-
resented by counsel) of the approval of 
any withdrawal. If the complaint is 
withdrawn because of settlement, the 
settlement must be submitted for ap-
proval in accordance with paragraph 
(d) of this section. A complainant may 
not withdraw his or her complaint 
after the filing of objections to the As-
sistant Secretary’s findings and/or pre-
liminary order. 

(b) The Assistant Secretary may 
withdraw the findings and/or prelimi-
nary order at any time before the expi-
ration of the 30-day objection period 
described in § 1984.106, provided that no 
objection has been filed yet, and sub-
stitute new findings and/or a new pre-
liminary order. The date of the receipt 
of the substituted findings or order will 
begin a new 30-day objection period. 

(c) At any time before the Assistant 
Secretary’s findings and/or order be-
come final, a party may withdraw ob-
jections to the Assistant Secretary’s 
findings and/or order by filing a writ-
ten withdrawal with the ALJ. If the 
case is on review with the ARB, a party 
may withdraw a petition for review of 
an ALJ’s decision at any time before 
that decision becomes final by filing a 
written withdrawal with the ARB. The 
ALJ or the ARB, as the case may be, 
will determine whether to approve the 
withdrawal of the objections or the pe-
tition for review. If the ALJ approves a 
request to withdraw objections to the 
Assistant Secretary’s findings and/or 
order, and there are no other pending 
objections, the Assistant Secretary’s 
findings and/or order will become the 
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final order of the Secretary. If the ARB 
approves a request to withdraw a peti-
tion for review of an ALJ decision, and 
there are no other pending petitions for 
review of that decision, the ALJ’s deci-
sion will become the final order of the 
Secretary. If objections or a petition 
for review are withdrawn because of 
settlement, the settlement must be 
submitted for approval in accordance 
with paragraph (d) of this section. 

(d)(1) Investigative settlements. At any 
time after the filing of a complaint, 
and before the findings and/or order are 
objected to or become a final order by 
operation of law, the case may be set-
tled if OSHA, the complainant, and the 
respondent agree to a settlement. 
OSHA’s approval of a settlement 
reached by the respondent and the 
complainant demonstrates OSHA’s 
consent and achieves the consent of all 
three parties. 

(2) Adjudicatory settlements. At any 
time after the filing of objections to 
the Assistant Secretary’s findings and/ 
or order, the case may be settled if the 
participating parties agree to a settle-
ment and the settlement is approved 
by the ALJ if the case is before the 
ALJ, or by the ARB if the ARB has ac-
cepted the case for review. A copy of 
the settlement will be filed with the 
ALJ or the ARB, as appropriate. 

(e) Any settlement approved by 
OSHA, the ALJ, or the ARB will con-
stitute the final order of the Secretary 
and may be enforced in United States 
district court pursuant to § 1984.113. 

§ 1984.112 Judicial review. 
(a) Within 60 days after the issuance 

of a final order (including a decision 
issued by the Secretary upon his or her 
discretionary review) for which judicial 
review is available, any person ad-
versely affected or aggrieved by the 
order may file a petition for review of 
the order in the United States Court of 
Appeals for the circuit in which the 
violation allegedly occurred or the cir-
cuit in which the complainant resided 
on the date of the violation. 

(b) A final order is not subject to ju-
dicial review in any criminal or other 
civil proceeding. 

(c) If a timely petition for review is 
filed, the record of a case, including the 
record of proceedings before the ALJ, 

will be transmitted by the ARB or the 
ALJ, as the case may be, to the appro-
priate court pursuant to the Federal 
Rules of Appellate Procedure and the 
local rules of such court. 

[81 FR 70620, Oct. 13, 2016, as amended at 85 
FR 30624, May 20, 2020] 

§ 1984.113 Judicial enforcement. 
Whenever any person has failed to 

comply with a preliminary order of re-
instatement, or a final order, including 
one approving a settlement agreement, 
issued under section 18C of the FLSA, 
the Secretary may file a civil action 
seeking enforcement of the order in the 
United States district court for the dis-
trict in which the violation was found 
to have occurred or in the United 
States district court for the District of 
Columbia. Whenever any person has 
failed to comply with a preliminary 
order of reinstatement, or a final order, 
including one approving a settlement 
agreement, issued under section 18C of 
the FLSA, a person on whose behalf 
the order was issued may file a civil ac-
tion seeking enforcement of the order 
in the appropriate United States dis-
trict court. 

§ 1984.114 District court jurisdiction of 
retaliation complaints. 

(a) The complainant may bring an ac-
tion at law or equity for de novo review 
in the appropriate district court of the 
United States, which will have jurisdic-
tion over such an action without re-
gard to the amount in controversy, ei-
ther: 

(1) Within 90 days after receiving a 
written determination under 
§ 1984.105(a) provided that there has 
been no final decision of the Secretary; 
or 

(2) If there has been no final decision 
of the Secretary within 210 days of the 
filing of the complaint. 

(3) At the request of either party, the 
action shall be tried by the court with 
a jury. 

(b) A proceeding under paragraph (a) 
of this section shall be governed by the 
same legal burdens of proof specified in 
§ 1984.109. The court shall have jurisdic-
tion to grant all relief necessary to 
make the employee whole, including 
injunctive relief and compensatory 
damages, including: 
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(1) Reinstatement with the same se-
niority status that the employee would 
have had, but for the discharge or re-
taliation; 

(2) The amount of back pay, with in-
terest; and 

(3) Compensation for any special 
damages sustained as a result of the 
discharge or retaliation, including liti-
gation costs, expert witness fees, and 
reasonable attorney fees. 

(c) Within seven days after filing a 
complaint in federal court, a complain-
ant must file with the Assistant Sec-
retary, the ALJ, or the ARB, depending 
on where the proceeding is pending, a 
copy of the file-stamped complaint. In 
all cases, a copy of the complaint also 
must be served on the OSHA official 
who issued the findings and/or prelimi-
nary order, the Assistant Secretary, 
and the Associate Solicitor, Division of 
Fair Labor Standards, U.S. Depart-
ment of Labor. 

§ 1984.115 Special circumstances; 
waiver of rules. 

In special circumstances not con-
templated by the provisions of this 
part, or for good cause shown, the ALJ 
or the ARB on review may, upon appli-
cation, after three-days notice to all 
parties, waive any rule or issue such 
orders that justice or the administra-
tion of section 18C of the FLSA re-
quires. 

PART 1985—PROCEDURES FOR 
HANDLING RETALIATION COM-
PLAINTS UNDER THE EMPLOYEE 
PROTECTION PROVISION OF THE 
CONSUMER FINANCIAL PROTEC-
TION ACT OF 2010 

Subpart A—Complaints, Investigations, 
Findings and Preliminary Orders 

Sec. 
1985.100 Purpose and scope. 
1985.101 Definitions. 
1985.102 Obligations and prohibited acts. 
1985.103 Filing of retaliation complaint. 
1985.104 Investigation. 
1985.105 Issuance of findings and prelimi-

nary orders. 

Subpart B—Litigation 

1985.106 Objections to the findings and the 
preliminary order and requests for a 
hearing. 

1985.107 Hearings. 
1985.108 Role of Federal agencies. 
1985.109 Decision and orders of the adminis-

trative law judge. 
1985.110 Decision and orders of the Adminis-

trative Review Board. 

Subpart C—Miscellaneous Provisions 

1985.111 Withdrawal of complaints, findings, 
objections, and petitions for review; set-
tlement. 

1985.112 Judicial review. 
1985.113 Judicial enforcement. 
1985.114 District court jurisdiction of retal-

iation complaints. 
1985.115 Special circumstances; waiver of 

rules. 

AUTHORITY: 12 U.S.C. 5567; Secretary of La-
bor’s Order No. 1–2012 (Jan. 18, 2012), 77 FR 
3912 (Jan. 25, 2012); Secretary’s Order No. 01– 
2020, 85 FR 13186 (March 6, 2020). 

SOURCE: 81 FR 14383, Mar. 17, 2016, unless 
otherwise noted. 

Subpart A—Complaints, Investiga-
tions, Findings and Preliminary 
Orders 

§ 1985.100 Purpose and scope. 
(a) This Part sets forth procedures 

for, and interpretations of, the em-
ployee protection provision of the Con-
sumer Financial Protection Act of 2010, 
Section 1057 of the Dodd-Frank Wall 
Street Reform and Consumer Protec-
tion Act of 2010 (CFPA or the Act), 
Pub. L. 111–203, 124 Stat. 1376, 1955 (July 
21, 2010) (codified at 12 U.S.C. 5567). 
CFPA provides for employee protection 
from retaliation because the employee 
has engaged in protected activity per-
taining to the offering or provision of 
consumer financial products or serv-
ices. 

(b) This part establishes procedures 
under CFPA for the expeditious han-
dling of retaliation complaints filed by 
employees, or by persons acting on 
their behalf. These rules, together with 
those codified at 29 CFR part 18, set 
forth the procedures under CFPA for 
submission of complaints, investiga-
tions, issuance of findings and prelimi-
nary orders, objections to findings and 
orders, litigation before administrative 
law judges (ALJs), post-hearing admin-
istrative review, and withdrawals and 
settlements. In addition, these rules 
provide the Secretary’s interpretations 
on certain statutory issues. 
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§ 1985.101 Definitions. 
As used in this part: 
(a) Affiliate means any person that 

controls, is controlled by, or is under 
common control with another person. 

(b) Assistant Secretary means the As-
sistant Secretary of Labor for Occupa-
tional Safety and Health or the person 
or persons to whom he or she delegates 
authority under CFPA. 

(c) Bureau means the Consumer Fi-
nancial Protection Bureau. 

(d) Business days means days other 
than Saturdays, Sundays, and Federal 
holidays. 

(e) CFPA means Section 1057 of the 
Dodd-Frank Wall Street Reform and 
Consumer Protection Act of 2010, Pub. 
L. 111–203, 124 Stat. 1376, 1955 (July 21, 
2010) (codified at 12 U.S.C. 5567). 

(f) Complainant means the person who 
filed a CFPA complaint or on whose be-
half a complaint was filed. 

(g) Consumer means an individual or 
an agent, trustee, or representative 
acting on behalf of an individual. 

(h) Consumer financial product or serv-
ice means any financial product or 
service that is: 

(1) Described in one or more cat-
egories in 12 U.S.C. 5481(15) and is of-
fered or provided for use by consumers 
primarily for personal, family, or 
household purposes; or 

(2) Described in clause (i), (iii), (ix), 
or (x) of 12 U.S.C. 5481(15)(A), and is de-
livered, offered, or provided in connec-
tion with a consumer financial product 
or service referred to in subparagraph 
(1). 

(i) Covered employee means any indi-
vidual performing tasks related to the 
offering or provision of a consumer fi-
nancial product or service. The term 
‘‘covered employee’’ includes an indi-
vidual presently or formerly working 
for, an individual applying to work for, 
or an individual whose employment 
could be affected by a covered person 
or service provider where such indi-
vidual was performing tasks related to 
the offering or provision of a consumer 
financial product or service at the time 
that the individual engaged in pro-
tected activity under CFPA. 

(j) Covered person means — 
(1) Any person that engages in offer-

ing or providing a consumer financial 
product or service, or 

(2) Any affiliate of such a person if 
such affiliate acts as a service provider 
to such person, or 

(k) Federal consumer financial law 
means any law described in 12 U.S.C. 
5481(14). 

(l) OSHA means the Occupational 
Safety and Health Administration of 
the United States Department of 
Labor. 

(m) Person means an individual, part-
nership, company, corporation, asso-
ciation (incorporated or unincor-
porated), trust, estate, cooperative or-
ganization, or other entity. 

(n) Respondent means the person 
named in the complaint who is alleged 
to have violated the Act. 

(o) Secretary means the Secretary of 
Labor or person to whom authority 
under CFPA has been delegated. 

(p) Service provider means any person 
that provides a material service to a 
covered person in connection with the 
offering or provision by such covered 
person of a consumer financial product 
or service, including a person that— 

(1) Participates in designing, oper-
ating, or maintaining the consumer fi-
nancial product or service; or 

(2) Processes transactions relating to 
the consumer financial product or serv-
ice (other than unknowingly or inci-
dentally transmitting or processing fi-
nancial data in a manner that such 
data is undifferentiated from other 
types of data of the same form as the 
person transmits or processes); 

(3) The term ‘‘service provider’’ does 
not include a person solely by virtue of 
such person offering or providing to a 
covered person: 

(i) A support service of a type pro-
vided to businesses generally or a simi-
lar ministerial service; or 

(ii) Time or space for an advertise-
ment for a consumer financial product 
or service through print, newspaper, or 
electronic media. 

(4) A person that is a service provider 
shall be deemed to be a covered person 
to the extent that such person engages 
in the offering or provision of its own 
consumer financial product or service. 

(q) Any future statutory amendments 
that affect the definition of a term or 
terms listed in this section will apply 
in lieu of the definition stated herein. 
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§ 1985.102 Obligations and prohibited 
acts. 

(a) No covered person or service pro-
vider may terminate or in any other 
way retaliate against, or cause to be 
terminated or retaliated against, in-
cluding, but not limited to, intimi-
dating, threatening, restraining, coerc-
ing, blacklisting or disciplining, any 
covered employee or any authorized 
representative of covered employees 
because such employee or representa-
tive, whether at the employee’s initia-
tive or in the ordinary course of the 
employee’s duties (or any person acting 
pursuant to a request of the employee), 
engaged in any of the activities speci-
fied in paragraphs (b)(1) through (4) of 
this section. (b) A covered employee or 
authorized representative is protected 
against retaliation (as described in 
paragraph (a) of this section) by a cov-
ered person or service provider because 
he or she: 

(1) Provided, caused to be provided, 
or is about to provide or cause to be 
provided to the employer, the Bureau, 
or any other State, local, or Federal, 
government authority or law enforce-
ment agency, information relating to 
any violation of, or any act or omission 
that the employee reasonably believes 
to be a violation of, any provision of 
Title X of the Dodd-Frank Wall Street 
Reform and Consumer Protection Act 
of 2010, Pub. L. 111–203, 124 Stat. 1376, 
1955 (July 21, 2010), or any other provi-
sion of law that is subject to the juris-
diction of the Bureau, or any rule, 
order, standard, or prohibition pre-
scribed by the Bureau; 

(2) Testified or will testify in any 
proceeding resulting from the adminis-
tration or enforcement of any provi-
sion of Title X of the Dodd-Frank Wall 
Street Reform and Consumer Protec-
tion Act of 2010, Pub. L. 111–203, 124 
Stat. 1376, 1955 (July 21, 2010), or any 
other provision of law that is subject 
to the jurisdiction of the Bureau, or 
any rule, order, standard, or prohibi-
tion prescribed by the Bureau; 

(3) Filed, instituted, or caused to be 
filed or instituted any proceeding 
under any Federal consumer financial 
law; or 

(4) Objected to, or refused to partici-
pate in, any activity, policy, practice, 
or assigned task that the employee (or 

other such person) reasonably believed 
to be in violation of any law, rule, 
order, standard, or prohibition subject 
to the jurisdiction of, or enforceable 
by, the Bureau. 

§ 1985.103 Filing of retaliation com-
plaint. 

(a) Who may file. A person who be-
lieves that he or she has been dis-
charged or otherwise retaliated against 
by any person in violation of CFPA 
may file, or have filed by any person on 
his or her behalf, a complaint alleging 
such retaliation. 

(b) Nature of filing. No particular 
form of complaint is required. A com-
plaint may be filed orally or in writing. 
Oral complaints will be reduced to 
writing by OSHA. If the complainant is 
unable to file the complaint in English, 
OSHA will accept the complaint in any 
language. 

(c) Place of filing. The complaint 
should be filed with the OSHA office re-
sponsible for enforcement activities in 
the geographical area where the com-
plainant resides or was employed, but 
may be filed with any OSHA officer or 
employee. Addresses and telephone 
numbers for these officials are set forth 
in local directories and at the fol-
lowing Internet address: http:// 
www.osha.gov. 

(d) Time for filing. Within 180 days 
after an alleged violation of CFPA oc-
curs, any person who believes that he 
or she has been retaliated against in 
violation of the Act may file, or have 
filed by any person on his or her behalf, 
a complaint alleging such retaliation. 
The date of the postmark, facsimile 
transmittal, electronic communication 
transmittal, telephone call, hand-deliv-
ery, delivery to a third-party commer-
cial carrier, or in-person filing at an 
OSHA office will be considered the date 
of filing. The time for filing a com-
plaint may be tolled for reasons war-
ranted by applicable case law. For ex-
ample, OSHA may consider the time 
for filing a complaint equitably tolled 
if a complainant mistakenly files a 
complaint with an agency other than 
OSHA within 180 days after an alleged 
adverse action. 
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§ 1985.104 Investigation. 
(a) Upon receipt of a complaint in the 

investigating office, OSHA will notify 
the respondent of the filing of the com-
plaint, of the allegations contained in 
the complaint, and of the substance of 
the evidence supporting the complaint. 
Such materials will be redacted, if nec-
essary, consistent with the Privacy Act 
of 1974, 5 U.S.C. 552a, and other applica-
ble confidentiality laws. OSHA will 
also notify the respondent of its rights 
under paragraphs (b) and (f) of this sec-
tion and paragraph (e) of § 1985.110. 
OSHA will provide an unredacted copy 
of these same materials to the com-
plainant (or the complainant’s legal 
counsel if complainant is represented 
by counsel) and to the Bureau. 

(b) Within 20 days of receipt of the 
notice of the filing of the complaint 
provided under paragraph (a) of this 
section, the respondent and the com-
plainant each may submit to OSHA a 
written statement and any affidavits 
or documents substantiating its posi-
tion. Within the same 20 days, the re-
spondent and the complainant each 
may request a meeting with OSHA to 
present its position. 

(c) During the investigation, OSHA 
will request that each party provide 
the other parties to the whistleblower 
complaint with a copy of submissions 
to OSHA that are pertinent to the 
whistleblower complaint. Alter-
natively, if a party does not provide its 
submissions to OSHA to the other 
party, OSHA will provide them to the 
other party (or the party’s legal coun-
sel if the party is represented by coun-
sel) at a time permitting the other 
party an opportunity to respond. Be-
fore providing such materials to the 
other party, OSHA will redact them, if 
necessary, consistent with the Privacy 
Act of 1974, 5 U.S.C. 552a, and other ap-
plicable confidentiality laws. OSHA 
will also provide each party with an op-
portunity to respond to the other par-
ty’s submissions. 

(d) Investigations will be conducted 
in a manner that protects the confiden-
tiality of any person who provides in-
formation on a confidential basis, 
other than the complainant, in accord-
ance with part 70 of this title. 

(e)(1) A complaint will be dismissed 
unless the complainant has made a 

prima facie showing that protected ac-
tivity was a contributing factor in the 
adverse action alleged in the com-
plaint. 

(2) The complaint, supplemented as 
appropriate by interviews of the com-
plainant, must allege the existence of 
facts and evidence to make a prima 
facie showing as follows: 

(i) The employee engaged in a pro-
tected activity; 

(ii) The respondent knew or sus-
pected that the employee engaged in 
the protected activity; 

(iii) The employee suffered an ad-
verse action; and 

(iv) The circumstances were suffi-
cient to raise the inference that the 
protected activity was a contributing 
factor in the adverse action. 

(3) For purposes of determining 
whether to investigate, the complain-
ant will be considered to have met the 
required burden if the complaint on its 
face, supplemented as appropriate 
through interviews of the complainant, 
alleges the existence of facts and either 
direct or circumstantial evidence to 
meet the required showing, i.e., to give 
rise to an inference that the respond-
ent knew or suspected that the em-
ployee engaged in protected activity 
and that the protected activity was a 
contributing factor in the adverse ac-
tion. The burden may be satisfied, for 
example, if the complaint shows that 
the adverse action took place within a 
temporal proximity of the protected 
activity, or at the first opportunity 
available to the respondent, giving rise 
to the inference that it was a contrib-
uting factor in the adverse action. If 
the required showing has not been 
made, the complainant (or the com-
plainant’s legal counsel if complainant 
is represented by counsel) will be so no-
tified and the investigation will not 
commence. 

(4) Notwithstanding a finding that a 
complainant has made a prima facie 
showing, as required by this section, 
further investigation of the complaint 
will not be conducted if the respondent 
demonstrates by clear and convincing 
evidence that it would have taken the 
same adverse action in the absence of 
the complainant’s protected activity. 

(5) If the respondent fails to make a 
timely response or fails to satisfy the 
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burden set forth in the prior paragraph, 
OSHA will proceed with the investiga-
tion. The investigation will proceed 
whenever it is necessary or appropriate 
to confirm or verify the information 
provided by the respondent. 

(f) Prior to the issuance of findings 
and a preliminary order as provided for 
in § 1985.105, if OSHA has reasonable 
cause, on the basis of information 
gathered under the procedures of this 
part, to believe that the respondent has 
violated CFPA and that preliminary 
reinstatement is warranted, OSHA will 
contact the respondent (or the respond-
ent’s legal counsel if respondent is rep-
resented by counsel) to give notice of 
the substance of the relevant evidence 
supporting the complainant’s allega-
tions as developed during the course of 
the investigation. This evidence in-
cludes any witness statements, which 
will be redacted to protect the identity 
of confidential informants where state-
ments were given in confidence; if the 
statements cannot be redacted without 
revealing the identity of confidential 
informants, summaries of their con-
tents will be provided. The complain-
ant will also receive a copy of the ma-
terials that must be provided to the re-
spondent under this paragraph. Before 
providing such materials, OSHA will 
redact them, if necessary, consistent 
with the Privacy Act of 1974, 5 U.S.C. 
552a, and other applicable confiden-
tiality laws. The respondent will be 
given the opportunity to submit a writ-
ten response, to meet with the inves-
tigators, to present statements from 
witnesses in support of its position, 
and to present legal and factual argu-
ments. The respondent must present 
this evidence within 10 business days of 
OSHA’s notification pursuant to this 
paragraph, or as soon thereafter as 
OSHA and the respondent can agree, if 
the interests of justice so require. 

§ 1985.105 Issuance of findings and 
preliminary orders. 

(a) After considering all the relevant 
information collected during the inves-
tigation, the Assistant Secretary will 
issue, within 60 days of the filing of the 
complaint, written findings as to 
whether or not there is reasonable 
cause to believe that the respondent 

has retaliated against the complainant 
in violation of CFPA. 

(1) If the Assistant Secretary con-
cludes that there is reasonable cause to 
believe that a violation has occurred, 
the Assistant Secretary will accom-
pany the findings with a preliminary 
order providing relief to the complain-
ant. The preliminary order will re-
quire, where appropriate: affirmative 
action to abate the violation; rein-
statement of the complainant to his or 
her former position, together with the 
compensation (including back pay and 
interest), terms, conditions and privi-
leges of the complainant’s employ-
ment; and payment of compensatory 
damages, including, at the request of 
the complainant, the aggregate 
amount of all costs and expenses (in-
cluding attorney and expert witness 
fees) reasonably incurred. Interest on 
back pay will be calculated using the 
interest rate applicable to under-
payment of taxes under 26 U.S.C. 6621 
and will be compounded daily. The pre-
liminary order will also require the re-
spondent to submit appropriate docu-
mentation to the Social Security Ad-
ministration allocating any back pay 
award to the appropriate calendar 
quarters. 

(2) If the Assistant Secretary con-
cludes that a violation has not oc-
curred, the Assistant Secretary will 
notify the parties of that finding. 

(b) The findings and, where appro-
priate, the preliminary order will be 
sent by means that allow OSHA to con-
firm delivery to all parties of record 
(and each party’s legal counsel if the 
party is represented by counsel). The 
findings and, where appropriate, the 
preliminary order will inform the par-
ties of the right to object to the find-
ings and/or order and to request a hear-
ing, and of the right of the respondent 
to request an award of attorney fees 
not exceeding $1,000 from the ALJ, re-
gardless of whether the respondent has 
filed objections, if the respondent al-
leges that the complaint was frivolous 
or brought in bad faith. The findings 
and, where appropriate, the prelimi-
nary order also will give the address of 
the Chief Administrative Law Judge, 
U.S. Department of Labor, or appro-
priate information regarding filing ob-
jections electronically with the Office 
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of Administrative Law Judges. At the 
same time, the Assistant Secretary 
will file with the Chief Administrative 
Law Judge a copy of the original com-
plaint and a copy of the findings and/or 
order. 

(c) The findings and any preliminary 
order will be effective 30 days after re-
ceipt by the respondent (or the re-
spondent’s legal counsel if the respond-
ent is represented by counsel), or on 
the compliance date set forth in the 
preliminary order, whichever is later, 
unless an objection and/or a request for 
hearing has been timely filed as pro-
vided at § 1985.106. However, the portion 
of any preliminary order requiring re-
instatement will be effective imme-
diately upon the respondent’s receipt 
of the findings and the preliminary 
order, regardless of any objections to 
the findings and/or the order. 

[81 FR 14383, Mar. 17, 2016, as amended at 86 
FR 1792, Jan. 11, 2021] 

Subpart B—Litigation 
§ 1985.106 Objections to the findings 

and the preliminary order and re-
quests for a hearing. 

(a) Any party who desires review, in-
cluding judicial review, of the findings 
and/or preliminary order, or a respond-
ent alleging that the complaint was 
frivolous or brought in bad faith who 
seeks an award of attorney fees under 
CFPA, must file any objections and/or 
a request for a hearing on the record 
within 30 days of receipt of the findings 
and preliminary order pursuant to 
§ 1985.105. The objections, request for a 
hearing, and/or request for attorney 
fees must be in writing and state 
whether the objections are to the find-
ings, the preliminary order, and/or 
whether there should be an award of 
attorney fees. The date of the post-
mark, facsimile transmittal, or elec-
tronic transmittal is considered the 
date of filing; if the objection is filed in 
person, by hand-delivery or other 
means, the objection is filed upon re-
ceipt. Objections must be filed with the 
Chief Administrative Law Judge, U.S. 
Department of Labor, in accordance 
with 29 CFR part 18, and copies of the 
objections must be served at the same 
time on the other parties of record, the 
OSHA official who issued the findings 

and order, the Assistant Secretary, and 
the Associate Solicitor, Division of 
Fair Labor Standards, U.S. Depart-
ment of Labor. 

(b) If a timely objection is filed, all 
provisions of the preliminary order will 
be stayed, except for the portion re-
quiring preliminary reinstatement, 
which will not be automatically 
stayed. The portion of the preliminary 
order requiring reinstatement will be 
effective immediately upon the re-
spondent’s receipt of the findings and 
preliminary order, regardless of any 
objections to the order. The respondent 
may file a motion with the Office of 
Administrative Law Judges for a stay 
of the Assistant Secretary’s prelimi-
nary order of reinstatement, which 
shall be granted only based on excep-
tional circumstances. If no timely ob-
jection is filed with respect to either 
the findings or the preliminary order, 
the findings and/or the preliminary 
order will become the final decision of 
the Secretary, not subject to judicial 
review. 

[81 FR 14383, Mar. 17, 2016, as amended at 86 
FR 1792, Jan. 11, 2021] 

§ 1985.107 Hearings. 
(a) Except as provided in this part, 

proceedings will be conducted in ac-
cordance with the rules of practice and 
procedure for administrative hearings 
before the Office of Administrative 
Law Judges, codified at subpart A of 
part 18 of this title. 

(b) Upon receipt of an objection and 
request for hearing, the Chief Adminis-
trative Law Judge will promptly assign 
the case to an ALJ who will notify the 
parties of the day, time, and place of 
hearing. The hearing is to commence 
expeditiously, except upon a showing of 
good cause or unless otherwise agreed 
to by the parties. Hearings will be con-
ducted de novo on the record. ALJs 
have broad discretion to limit dis-
covery in order to expedite the hearing. 

(c) If both the complainant and the 
respondent object to the findings and/ 
or order, the objections will be consoli-
dated and a single hearing will be con-
ducted. 

(d) Formal rules of evidence will not 
apply, but rules or principles designed 
to assure production of the most pro-
bative evidence will be applied. The 
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ALJ may exclude evidence that is im-
material, irrelevant, or unduly repeti-
tious. 

[81 FR 14383, Mar. 17, 2016, as amended at 86 
FR 1793, Jan. 11, 2021] 

§ 1985.108 Role of Federal agencies. 
(a)(1) The complainant and the re-

spondent will be parties in every pro-
ceeding and must be served with copies 
of all documents in the case. At the As-
sistant Secretary’s discretion, the As-
sistant Secretary may participate as a 
party or as amicus curiae at any time 
at any stage of the proceeding. This 
right to participate includes, but is not 
limited to, the right to petition for re-
view of a decision of an ALJ, including 
a decision approving or rejecting a set-
tlement agreement between the com-
plainant and the respondent. 

(2) Parties must send copies of docu-
ments to OSHA and to the Associate 
Solicitor, Division of Fair Labor 
Standards, U.S. Department of Labor, 
only upon request of OSHA, or when 
OSHA is participating in the pro-
ceeding, or when service on OSHA and 
the Associate Solicitor is otherwise re-
quired by these rules. 

(b) The Bureau, if interested in a pro-
ceeding, may participate as amicus cu-
riae at any time in the proceeding, at 
the Bureau’s discretion. At the request 
of the Bureau, copies of all documents 
in a case must be sent to the Bureau, 
whether or not it is participating in 
the proceeding. 

§ 1985.109 Decision and orders of the 
administrative law judge. 

(a) The decision of the ALJ will con-
tain appropriate findings, conclusions, 
and an order pertaining to the rem-
edies provided in paragraph (d) of this 
section, as appropriate. A determina-
tion that a violation has occurred may 
be made only if the complainant has 
demonstrated by a preponderance of 
the evidence that protected activity 
was a contributing factor in the ad-
verse action alleged in the complaint. 

(b) If the complainant has satisfied 
the burden set forth in the prior para-
graph, relief may not be ordered if the 
respondent demonstrates by clear and 
convincing evidence that it would have 
taken the same adverse action in the 
absence of any protected activity. 

(c) Neither OSHA’s determination to 
dismiss a complaint without com-
pleting an investigation pursuant to 
§ 1985.104(e) nor OSHA’s determination 
to proceed with an investigation is sub-
ject to review by the ALJ, and a com-
plaint may not be remanded for the 
completion of an investigation or for 
additional findings on the basis that a 
determination to dismiss was made in 
error. Rather, if there otherwise is ju-
risdiction, the ALJ will hear the case 
on the merits or dispose of the matter 
without a hearing if the facts and cir-
cumstances warrant. 

(d)(1) If the ALJ concludes that the 
respondent has violated the law, the 
ALJ will issue an order that will re-
quire, where appropriate: Affirmative 
action to abate the violation; rein-
statement of the complainant to his or 
her former position, together with the 
compensation (including back pay and 
interest), terms, conditions, and privi-
leges of the complainant’s employ-
ment; and payment of compensatory 
damages, including, at the request of 
the complainant, the aggregate 
amount of all costs and expenses (in-
cluding attorney and expert witness 
fees) reasonably incurred. Interest on 
back pay will be calculated using the 
interest rate applicable to under-
payment of taxes under 26 U.S.C. 6621 
and will be compounded daily. The 
order will also require the respondent 
to submit appropriate documentation 
to the Social Security Administration 
allocating any back pay award to the 
appropriate calendar quarters. 

(2) If the ALJ determines that the re-
spondent has not violated the law, an 
order will be issued denying the com-
plaint. If, upon the request of the re-
spondent, the ALJ determines that a 
complaint was frivolous or was brought 
in bad faith, the ALJ may award to the 
respondent reasonable attorney fees, 
not exceeding $1,000. 

(e) The decision will be served upon 
all parties to the proceeding, the As-
sistant Secretary, and the Associate 
Solicitor, Division of Fair Labor 
Standards, U.S. Department of Labor. 
Any ALJ’s decision requiring rein-
statement or lifting an order of rein-
statement by the Assistant Secretary 
will be effective immediately upon re-
ceipt of the decision by the respondent. 
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All other portions of the ALJ’s order 
will be effective 14 days after the date 
of the decision unless a timely petition 
for review has been filed with the Ad-
ministrative Review Board (ARB), U.S. 
Department of Labor. The decision of 
the ALJ will become the final order of 
the Secretary unless a petition for re-
view is timely filed with the ARB and 
the ARB accepts the petition for re-
view. 

§ 1985.110 Decision and orders of the 
Administrative Review Board. 

(a) Any party desiring to seek review, 
including judicial review, of a decision 
of the ALJ, or a respondent alleging 
that the complaint was frivolous or 
brought in bad faith who seeks an 
award of attorney fees, must file a 
written petition for review with the 
ARB. The parties should identify in 
their petitions for review the legal con-
clusions or orders to which they object, 
or the objections may be deemed 
waived. A petition must be filed within 
14 days of the date of the decision of 
the ALJ. The date of the postmark, 
facsimile transmittal, or electronic 
communication transmittal will be 
considered to be the date of filing; if 
the petition is filed in person, by hand 
delivery or other means, the petition is 
considered filed upon receipt. The peti-
tion must be served on all parties and 
on the Chief Administrative Law Judge 
at the time it is filed with the ARB. 
Copies of the petition for review must 
be served on the Assistant Secretary 
and on the Associate Solicitor, Divi-
sion of Fair Labor Standards, U.S. De-
partment of Labor. 

(b) If a timely petition for review is 
filed pursuant to paragraph (a) of this 
section, the decision of the ALJ will 
become the final order of the Secretary 
unless the ARB, within 30 days of the 
filing of the petition, issues an order 
notifying the parties that the case has 
been accepted for review. If a case is 
accepted for review, the decision of the 
ALJ will be inoperative unless and 
until the ARB issues an order adopting 
the decision, except that any order of 
reinstatement will be effective while 
review is conducted by the ARB, unless 
the ARB grants a motion by the re-
spondent to stay that order based on 
exceptional circumstances. The ARB 

will specify the terms under which any 
briefs are to be filed. The ARB will re-
view the factual determinations of the 
ALJ under the substantial evidence 
standard. If no timely petition for re-
view is filed, or the ARB denies review, 
the decision of the ALJ will become 
the final order of the Secretary. If no 
timely petition for review is filed, the 
resulting final order is not subject to 
judicial review. 

(c) The decision of the ARB will be 
issued within 120 days of the conclusion 
of the hearing, which will be deemed to 
be 14 days after the decision of the 
ALJ, unless a motion for reconsider-
ation has been filed with the ALJ in 
the interim. In such case, the conclu-
sion of the hearing is the date the mo-
tion for reconsideration is ruled upon 
or 14 days after a new decision is 
issued. The ARB’s decision will be 
served upon all parties and the Chief 
Administrative Law Judge. The deci-
sion will also be served on the Assist-
ant Secretary and on the Associate So-
licitor, Division of Fair Labor Stand-
ards, U.S. Department of Labor, even if 
the Assistant Secretary is not a party. 

(d) If the ARB concludes that the re-
spondent has violated the law, the ARB 
will issue an order providing relief to 
the complainant. The order will re-
quire, where appropriate, affirmative 
action to abate the violation; rein-
statement of the complainant to his or 
her former position, together with the 
compensation (including back pay and 
interest), terms, conditions, and privi-
leges of the complainant’s employ-
ment; and payment of compensatory 
damages, including, at the request of 
the complainant, the aggregate 
amount of all costs and expenses (in-
cluding attorney and expert witness 
fees) reasonably incurred. Interest on 
back pay will be calculated using the 
interest rate applicable to under-
payment of taxes under 26 U.S.C. 6621 
and will be compounded daily. The 
order will also require the respondent 
to submit appropriate documentation 
to the Social Security Administration 
allocating any back pay award to the 
appropriate calendar quarters. Such 
order is subject to discretionary review 
by the Secretary as provided in Sec-
retary’s Order 01–2020 (or any successor 
to that order). 
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(e) If the ARB concludes that the re-
spondent has not violated the law, the 
ARB will issue an order denying the 
complaint. If, upon the request of the 
respondent, the ARB determines that a 
complaint was frivolous or was brought 
in bad faith, the ARB may award to the 
respondent reasonable attorney fees, 
not exceeding $1,000. An order under 
this section is subject to discretionary 
review by the Secretary as provided in 
Secretary’s Order 01–2020 (or any suc-
cessor to that order). 

[81 FR 14383, Mar. 17, 2016, as amended at 85 
FR 30624, May 20, 2020; 86 FR 1793, Jan. 11, 
2021] 

Subpart C—Miscellaneous 
Provisions 

§ 1985.111 Withdrawal of complaints, 
findings, objections, and petitions 
for review; settlement. 

(a) At any time prior to the filing of 
objections to the Assistant Secretary’s 
findings and/or preliminary order, a 
complainant may withdraw his or her 
complaint by notifying OSHA, orally 
or in writing, of his or her withdrawal. 
OSHA then will confirm in writing the 
complainant’s desire to withdraw and 
determine whether to approve the 
withdrawal. OSHA will notify the par-
ties (and each party’s legal counsel if 
the party is represented by counsel) of 
the approval of any withdrawal. If the 
complaint is withdrawn because of set-
tlement, the settlement must be sub-
mitted for approval in accordance with 
paragraph (d) of this section. A com-
plainant may not withdraw his or her 
complaint after the filing of objections 
to the Assistant Secretary’s findings 
and/or preliminary order. 

(b) The Assistant Secretary may 
withdraw the findings and/or prelimi-
nary order at any time before the expi-
ration of the 30-day objection period 
described in § 1985.106, provided that no 
objection has been filed yet, and sub-
stitute new findings and/or a new pre-
liminary order. The date of the receipt 
of the substituted findings or order will 
begin a new 30-day objection period. 

(c) At any time before the Assistant 
Secretary’s findings and/or order be-
come final, a party may withdraw ob-
jections to the Assistant Secretary’s 
findings and/or order by filing a writ-

ten withdrawal with the ALJ. If the 
case is on review with the ARB, a party 
may withdraw a petition for review of 
an ALJ’s decision at any time before 
that decision becomes final by filing a 
written withdrawal with the ARB. The 
ALJ or the ARB, as the case may be, 
will determine whether to approve the 
withdrawal of the objections or the pe-
tition for review. If the ALJ approves a 
request to withdraw objections to the 
Assistant Secretary’s findings and/or 
order, and there are no other pending 
objections, the Assistant Secretary’s 
findings and/or order will become the 
final order of the Secretary. If the ARB 
approves a request to withdraw a peti-
tion for review of an ALJ decision, and 
there are no other pending petitions for 
review of that decision, the ALJ’s deci-
sion will become the final order of the 
Secretary. If objections or a petition 
for review are withdrawn because of 
settlement, the settlement must be 
submitted for approval in accordance 
with paragraph (d) of this section. 

(d)(1) Investigative settlements. At any 
time after the filing of a complaint, 
but before the findings and/or order are 
objected to or become a final order by 
operation of law, the case may be set-
tled if OSHA, the complainant, and the 
respondent agree to a settlement. 
OSHA’s approval of a settlement 
reached by the respondent and the 
complainant demonstrates OSHA’s 
consent and achieves the consent of all 
three parties. 

(2) Adjudicatory settlements. At any 
time after the filing of objections to 
the Assistant Secretary’s findings and/ 
or order, the case may be settled if the 
participating parties agree to a settle-
ment and the settlement is approved 
by the ALJ if the case is before the 
ALJ, or by the ARB if the ARB has ac-
cepted the case for review. A copy of 
the settlement will be filed with the 
ALJ or the ARB, as appropriate. 

(e) Any settlement approved by 
OSHA, the ALJ, or the ARB will con-
stitute the final order of the Secretary 
and may be enforced in United States 
district court pursuant to § 1985.113. 

§ 1985.112 Judicial review. 
(a) Within 60 days after the issuance 

of a final order (including a decision 
issued by the Secretary upon his or her 
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discretionary review) for which judicial 
review is available, any person ad-
versely affected or aggrieved by the 
order may file a petition for review of 
the order in the United States Court of 
Appeals for the circuit in which the 
violation allegedly occurred or the cir-
cuit in which the complainant resided 
on the date of the violation. 

(b) A final order is not subject to ju-
dicial review in any criminal or other 
civil proceeding. 

(c) If a timely petition for review is 
filed, the record of a case, including the 
record of proceedings before the ALJ, 
will be transmitted by the ARB or the 
ALJ, as the case may be, to the appro-
priate court pursuant to the Federal 
Rules of Appellate Procedure and the 
local rules of such court. 

[81 FR 14383, Mar. 17, 2016, as amended at 85 
FR 30625, May 20, 2020] 

§ 1985.113 Judicial enforcement. 
Whenever any person has failed to 

comply with a final order, including 
one approving a settlement agreement, 
issued under CFPA, the Secretary may 
file a civil action seeking enforcement 
of the order in the United States dis-
trict court for the district in which the 
violation was found to have occurred or 
in the United States district court for 
the District of Columbia. Whenever 
any person has failed to comply with a 
preliminary order of reinstatement, or 
a final order, including one approving a 
settlement agreement, issued under 
CFPA, the person on whose behalf the 
order was issued may file a civil action 
seeking enforcement of the order in the 
appropriate United States district 
court. 

§ 1985.114 District court jurisdiction of 
retaliation complaints. 

(a) The complainant may bring an ac-
tion at law or equity for de novo review 
in the appropriate district court of the 
United States, which will have jurisdic-
tion over such an action without re-
gard to the amount in controversy, ei-
ther: 

(1) Within 90 days after receiving a 
written determination under 
§ 1985.105(a) provided that there has 
been no final decision of the Secretary; 
or 

(2) If there has been no final decision 
of the Secretary within 210 days of the 
filing of the complaint. 

(b) At the request of either party, the 
action shall be tried by the court with 
a jury. 

(c) A proceeding under paragraph (a) 
of this section shall be governed by the 
same legal burdens of proof specified in 
§ 1985.109. The court shall have jurisdic-
tion to grant all relief necessary to 
make the employee whole, including 
injunctive relief and compensatory 
damages, including: 

(1) Reinstatement with the same se-
niority status that the employee would 
have had, but for the discharge or dis-
crimination; 

(2) The amount of back pay, with in-
terest; 

(3) Compensation for any special 
damages sustained as a result of the 
discharge or discrimination; and 

(4) Litigation costs, expert witness 
fees, and reasonable attorney fees. 

(d) Within seven days after filing a 
complaint in federal court, a complain-
ant must file with OSHA, the ALJ, or 
the ARB, depending on where the pro-
ceeding is pending, a copy of the file- 
stamped complaint. In all cases, a copy 
of the complaint also must be served 
on the OSHA official who issued the 
findings and/or preliminary order, the 
Assistant Secretary, and the Associate 
Solicitor, Division of Fair Labor 
Standards, U.S. Department of Labor. 

§ 1985.115 Special circumstances; 
waiver of rules. 

In special circumstances not con-
templated by the provisions of these 
rules, or for good cause shown, the ALJ 
or the ARB on review may, upon appli-
cation, after three days’ notice to all 
parties, waive any rule or issue such 
orders that justice or the administra-
tion of CFPA requires. 
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PART 1986—PROCEDURES FOR THE 
HANDLING OF RETALIATION 
COMPLAINTS UNDER THE EM-
PLOYEE PROTECTION PROVISION 
OF THE SEAMAN’S PROTECTION 
ACT (SPA), AS AMENDED 

Subpart A—Complaints, Investigations, 
Findings, and Preliminary Orders 

Sec. 
1986.100 Purpose and scope. 
1986.101 Definitions. 
1986.102 Obligations and prohibited acts. 
1986.103 Filing of retaliation complaints. 
1986.104 Investigation. 
1986.105 Issuance of findings and prelimi-

nary orders. 

Subpart B—Litigation 

1986.106 Objections to the findings and the 
preliminary order and request for a hear-
ing. 

1986.107 Hearings. 
1986.108 Role of Federal agencies. 
1986.109 Decisions and orders of the admin-

istrative law judge. 
1986.110 Decision and orders of the Adminis-

trative Review Board. 

Subpart C—Miscellaneous Provisions 

1986.111 Withdrawal of SPA complaints, 
findings, objections, and petitions for re-
view; settlement. 

1986.112 Judicial review. 
1986.113 Judicial enforcement. 
1986.114 District court jurisdiction of retal-

iation complaints under SPA. 
1986.115 Special circumstances; waiver of 

rules. 

AUTHORITY: 46 U.S.C. 2114; 49 U.S.C. 31105; 
Secretary’s Order 1–2012 (Jan. 18, 2012), 77 FR 
3912 (Jan. 25, 2012); Secretary’s Order 01–2020, 
85 FR 13186 (March 6, 2020). 

SOURCE: 81 FR 63409, Sept. 15, 2016, unless 
otherwise noted. 

Subpart A—Complaints, Investiga-
tions, Findings, and Prelimi-
nary Orders 

§ 1986.100 Purpose and scope. 
(a) This part sets forth the proce-

dures for, and interpretations of, the 
Seaman’s Protection Act (SPA), 46 
U.S.C. 2114, as amended, which protects 
a seaman from retaliation because the 
seaman has engaged in protected activ-
ity pertaining to compliance with mar-
itime safety laws and accompanying 

regulations. SPA incorporates the pro-
cedures, requirements, and rights de-
scribed in the whistleblower provision 
of the Surface Transportation Assist-
ance Act (STAA), 49 U.S.C. 31105. 

(b) This part establishes procedures 
pursuant to the statutory provisions 
set forth above for the expeditious han-
dling of retaliation complaints filed by 
seamen or persons acting on their be-
half. These rules, together with those 
rules codified at 29 CFR part 18, set 
forth the procedures for submission of 
complaints, investigations, issuance of 
findings and preliminary orders, objec-
tions to findings, litigation before ad-
ministrative law judges (ALJs), post- 
hearing administrative review, with-
drawals and settlements, and judicial 
review and enforcement. In addition, 
the rules in this part provide the Sec-
retary’s interpretations on certain 
statutory issues. 

§ 1986.101 Definitions. 

As used in this part: 
(a) Act means the Seaman’s Protec-

tion Act (SPA), 46 U.S.C. 2114, as 
amended. 

(b) Assistant Secretary means the As-
sistant Secretary of Labor for Occupa-
tional Safety and Health or the person 
or persons to whom he or she delegates 
authority under the Act. 

(c) Business days means days other 
than Saturdays, Sundays, and Federal 
holidays. 

(d) Citizen of the United States means 
an individual who is a national of the 
United States as defined in section 
101(a)(22) of the Immigration and Na-
tionality Act (8 U.S.C. 1101 (a)(22)); a 
corporation incorporated under the 
laws of the United States or a State; a 
corporation, partnership, association, 
or other business entity if the control-
ling interest is owned by citizens of the 
United States or whose principal place 
of business or base of operations is in a 
State; or a governmental entity of the 
Federal Government of the United 
States, of a State, or of a political sub-
division of a State. The controlling in-
terest in a corporation is owned by 
citizens of the United States if a ma-
jority of the stockholders are citizens 
of the United States. 
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(e) Complainant means the seaman 
who filed a SPA whistleblower com-
plaint or on whose behalf a complaint 
was filed. 

(f) Cooperated means any assistance 
or participation with an investigation, 
at any stage of the investigation, and 
regardless of the outcome of the inves-
tigation. 

(g) Maritime safety law or regulation 
includes any statute or regulation re-
garding health or safety that applies to 
any person or equipment on a vessel. 

(h) Notify or notified includes any oral 
or written communications. 

(i) OSHA means the Occupational 
Safety and Health Administration of 
the United States Department of 
Labor. 

(j) Person means one or more individ-
uals or other entities, including but 
not limited to corporations, companies, 
associations, firms, partnerships, soci-
eties, and joint stock companies. 

(k) Report or reported means any oral 
or written communications. 

(l) Respondent means the person al-
leged to have violated 46 U.S.C. 2114. 

(m) Seaman means any individual en-
gaged or employed in any capacity on 
board a U.S.-flag vessel or any other 
vessel owned by a citizen of the United 
States, except members of the Armed 
Forces. The term includes an indi-
vidual formerly performing the work 
described above or an applicant for 
such work. 

(n) Secretary means the Secretary of 
Labor or persons to whom authority 
under the Act has been delegated. 

(o) State means a State of the United 
States, the District of Columbia, Puer-
to Rico, the Virgin Islands, American 
Samoa, Guam, and the Northern Mar-
iana Islands. 

(p) Vessel means every description of 
watercraft or other artificial contriv-
ance used, or capable of being used, as 
a means of transportation on water. 

(q) Vessel owner includes all of the 
agents of the owner, including the ves-
sel’s master. 

(r) Any future amendments to SPA 
that affect the definition of a term or 
terms listed in this section will apply 
in lieu of the definition stated herein. 

§ 1986.102 Obligations and prohibited 
acts. 

(a) A person may not retaliate 
against any seaman because the sea-
man: 

(1) In good faith reported or was 
about to report to the Coast Guard or 
other appropriate Federal agency or 
department that the seaman believed 
that a violation of a maritime safety 
law or regulation prescribed under that 
law or regulation has occurred; 

(2) Refused to perform duties ordered 
by the seaman’s employer because the 
seaman had a reasonable apprehension 
or expectation that performing such 
duties would result in serious injury to 
the seaman, other seamen, or the pub-
lic; 

(3) Testified in a proceeding brought 
to enforce a maritime safety law or 
regulation prescribed under that law; 

(4) Notified, or attempted to notify, 
the vessel owner or the Secretary of 
the department in which the Coast 
Guard was operating of a work-related 
personal injury or work-related illness 
of a seaman; 

(5) Cooperated with a safety inves-
tigation by the Secretary of the de-
partment in which the Coast Guard 
was operating or the National Trans-
portation Safety Board; 

(6) Furnished information to the Sec-
retary of the department in which the 
Coast Guard was operating, the Na-
tional Transportation Safety Board, or 
any other public official as to the facts 
relating to any marine casualty result-
ing in injury or death to an individual 
or damage to property occurring in 
connection with vessel transportation; 
or 

(7) Accurately reported hours of duty 
under part A of subtitle II of title 46 of 
the United States Code. 

(b) Retaliation means any discrimi-
nation against a seaman including, but 
not limited to, discharging, demoting, 
suspending, harassing, intimidating, 
threatening, restraining, coercing, 
blacklisting, or disciplining a seaman. 

(c) For purposes of paragraph (a)(2) of 
this section, the circumstances causing 
a seaman’s apprehension of serious in-
jury must be of such a nature that a 
reasonable person, under similar cir-
cumstances, would conclude that there 
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was a real danger of an injury or seri-
ous impairment of health resulting 
from the performance of duties as or-
dered by the seaman’s employer. To 
qualify for protection based on activity 
described in paragraph (a)(2) of this 
section, the seaman must have sought 
from the employer, and been unable to 
obtain, correction of the unsafe condi-
tion. Any seaman who requested such a 
correction shall be protected against 
retaliation because of the request. 

§ 1986.103 Filing of retaliation com-
plaints. 

(a) Who may file. A seaman who be-
lieves that he or she has been retali-
ated against by a person in violation of 
SPA may file, or have filed by any per-
son on the seaman’s behalf, a com-
plaint alleging such retaliation. 

(b) Nature of filing. No particular 
form of complaint is required. A com-
plaint may be filed orally or in writing. 
Oral complaints will be reduced to 
writing by OSHA. If a seaman is unable 
to file a complaint in English, OSHA 
will accept the complaint in any other 
language. 

(c) Place of filing. The complaint 
should be filed with the OSHA office re-
sponsible for enforcement activities in 
the geographical area where the sea-
man resides or was employed, but may 
be filed with any OSHA officer or em-
ployee. Addresses and telephone num-
bers for these officials are set forth in 
local directories and at the following 
Internet address: http://www.osha.gov 

(d) Time for filing. Not later than 180 
days after an alleged violation occurs, 
a seaman who believes that he or she 
has been retaliated against in violation 
of SPA may file, or have filed by any 
person on his or her behalf, a com-
plaint alleging such retaliation. The 
date of the postmark, facsimile trans-
mittal, electronic communication 
transmittal, telephone call, hand-deliv-
ery, delivery to a third-party commer-
cial carrier, or in-person filing at an 
OSHA office will be considered the date 
of filing. The time for filing a com-
plaint may be tolled for reasons war-
ranted by applicable case law. 

(e) Relationship to section 11(c) com-
plaints. A complaint filed under SPA 
alleging facts that would also con-
stitute a violation of section 11(c) of 

the Occupational Safety and Health 
Act, 29 U.S.C. 660(c), will be deemed to 
be a complaint under both SPA and 
section 11(c). Similarly, a complaint 
filed under section 11(c) that alleges 
facts that would also constitute a vio-
lation of SPA will be deemed to be a 
complaint filed under both SPA and 
section 11(c). Normal procedures and 
timeliness requirements under the re-
spective statutes and regulations will 
be followed. 

§ 1986.104 Investigation. 

(a) Upon receipt of a complaint in the 
investigating office, the Assistant Sec-
retary will notify the respondent of the 
filing of the complaint by providing 
the respondent with a copy of the com-
plaint, redacted in accordance with the 
Privacy Act of 1974, 5 U.S.C. 552a, and 
other applicable confidentiality laws. 
The Assistant Secretary will also no-
tify the respondent of the respondent’s 
rights under paragraphs (b) and (f) of 
this section. The Assistant Secretary 
will provide a copy of the unredacted 
complaint to the complainant (or com-
plainant’s legal counsel, if complainant 
is represented by counsel) and to the 
U.S. Coast Guard. 

(b) Within 20 days of receipt of the 
notice of the filing of the complaint 
provided under paragraph (a) of this 
section, the respondent may submit to 
the Assistant Secretary a written 
statement and any affidavits or docu-
ments substantiating its position. 
Within the same 20 days, the respond-
ent may request a meeting with the 
Assistant Secretary to present its posi-
tion. 

(c) Throughout the investigation, the 
Agency will provide to the complainant 
(or the complainant’s legal counsel if 
complainant is represented by counsel) 
a copy of all of respondent’s submis-
sions to the Agency that are responsive 
to the complainant’s whistleblower 
complaint. Before providing such mate-
rials to the complainant, the Agency 
will redact them, if necessary, in ac-
cordance with the Privacy Act of 1974, 
5 U.S.C. 552a, and other applicable con-
fidentiality laws. The Agency will also 
provide the complainant with an oppor-
tunity to respond to such submissions. 
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(d) Investigations will be conducted 
in a manner that protects the confiden-
tiality of any person who provides in-
formation on a confidential basis, 
other than the complainant, in accord-
ance with part 70 of this title. 

(e)(1) A complaint will be dismissed 
unless the complainant has made a 
prima facie showing that protected ac-
tivity was a contributing factor in the 
adverse action alleged in the com-
plaint. 

(2) The complaint, supplemented as 
appropriate by interviews of the com-
plainant, must allege the existence of 
facts and evidence to make a prima 
facie showing as follows: 

(i) The seaman engaged in a pro-
tected activity; 

(ii) The respondent knew or sus-
pected that the seaman engaged in the 
protected activity; 

(iii) The seaman suffered an adverse 
action; and 

(iv) The circumstances were suffi-
cient to raise the inference that the 
protected activity was a contributing 
factor in the adverse action. 

(3) For purposes of determining 
whether to investigate, the complain-
ant will be considered to have met the 
required burden if the complaint on its 
face, supplemented as appropriate 
through interviews of the complainant, 
alleges the existence of facts and either 
direct or circumstantial evidence to 
meet the required showing, i.e., to give 
rise to an inference that the respond-
ent knew or suspected that the seaman 
engaged in protected activity and that 
the protected activity was a contrib-
uting factor in the adverse action. The 
burden may be satisfied, for example, if 
the complainant shows that the ad-
verse action took place shortly after 
the protected activity, giving rise to 
the inference that it was a contrib-
uting factor in the adverse action. If 
the required showing has not been 
made, the complainant (or the com-
plainant’s legal counsel if complainant 
is represented by counsel) will be so no-
tified and the investigation will not 
commence. 

(4) Notwithstanding a finding that a 
complainant has made a prima facie 
showing, as required by this section, an 
investigation of the complaint will not 
be conducted or will be discontinued if 

the respondent demonstrates by clear 
and convincing evidence that it would 
have taken the same adverse action in 
the absence of the complainant’s pro-
tected activity. 

(5) If the respondent fails to make a 
timely response or fails to satisfy the 
burden set forth in paragraph (e)(4) of 
this section, the Assistant Secretary 
will proceed with the investigation. 
The investigation will proceed when-
ever it is necessary or appropriate to 
confirm or verify the information pro-
vided by the respondent. 

(f) Prior to the issuance of findings 
and a preliminary order as provided for 
in § 1986.105, if the Assistant Secretary 
has reasonable cause, on the basis of 
information gathered under the proce-
dures of this part, to believe that the 
respondent has violated the Act and 
that preliminary reinstatement is war-
ranted, the Assistant Secretary will 
again contact the respondent (or the 
respondent’s legal counsel, if respond-
ent is represented by counsel) to give 
notice of the substance of the relevant 
evidence supporting the complainant’s 
allegations as developed during the 
course of the investigation. This evi-
dence includes any witness statements, 
which will be redacted to protect the 
identity of confidential informants 
where statements were given in con-
fidence; if the statements cannot be re-
dacted without revealing the identity 
of confidential informants, summaries 
of their contents will be provided. The 
complainant will also receive a copy of 
the materials that must be provided to 
the respondent under this paragraph. 
Before providing such materials to the 
complainant, the Agency will redact 
them, if necessary, in accordance with 
the Privacy Act of 1974, 5 U.S.C. 552a, 
and other applicable confidentiality 
laws. The respondent will be given the 
opportunity to submit a written re-
sponse, to meet with the investigators, 
to present statements from witnesses 
in support of its position, and to 
present legal and factual arguments. 
The respondent must present this evi-
dence within 10 business days of the 
Assistant Secretary’s notification pur-
suant to this paragraph, or as soon 
thereafter as the Assistant Secretary 
and the respondent can agree, if the in-
terests of justice so require. 
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§ 1986.105 Issuance of findings and 
preliminary orders. 

(a) After considering all the relevant 
information collected during the inves-
tigation, the Assistant Secretary will 
issue, within 60 days of the filing of the 
complaint, written findings as to 
whether there is reasonable cause to 
believe that the respondent retaliated 
against the complainant in violation of 
SPA. 

(1) If the Assistant Secretary con-
cludes that there is reasonable cause to 
believe that a violation has occurred, 
the Assistant Secretary will accom-
pany the findings with a preliminary 
order providing relief. Such order will 
require, where appropriate: Affirmative 
action to abate the violation; rein-
statement of the complainant to his or 
her former position, with the same 
compensation, terms, conditions and 
privileges of the complainant’s employ-
ment; payment of compensatory dam-
ages (back pay with interest and com-
pensation for any special damages sus-
tained as a result of the retaliation, in-
cluding any litigation costs, expert 
witness fees, and reasonable attorney 
fees which the complainant has in-
curred). Interest on back pay will be 
calculated using the interest rate ap-
plicable to underpayment of taxes 
under 26 U.S.C. 6621 and will be com-
pounded daily. The preliminary order 
may also require the respondent to pay 
punitive damages of up to $250,000. 

(2) If the Assistant Secretary con-
cludes that a violation has not oc-
curred, the Assistant Secretary will 
notify the parties of that finding. 

(b) The findings and, where appro-
priate, the preliminary order will be 
sent by means that allow OSHA to con-
firm delivery to all parties of record 
(and each party’s legal counsel if the 
party is represented by counsel). The 
findings and, where appropriate, the 
preliminary order will inform the par-
ties of the right to object to the find-
ings and/or the order and to request a 
hearing. The findings and, where appro-
priate, the preliminary order also will 
give the address of the Chief Adminis-
trative Law Judge, U.S. Department of 
Labor, or appropriate information re-
garding filing objections electronically 
with the Office of Administrative Law 
Judges. At the same time, the Assist-

ant Secretary will file with the Chief 
Administrative Law Judge a copy of 
the original complaint and a copy of 
the findings and/or order. 

(c) The findings and the preliminary 
order will be effective 30 days after re-
ceipt by the respondent (or the re-
spondent’s legal counsel if the respond-
ent is represented by counsel), or on 
the compliance date set forth in the 
preliminary order, whichever is later, 
unless an objection and request for a 
hearing have been timely filed as pro-
vided at § 1986.106. However, the portion 
of any preliminary order requiring re-
instatement will be effective imme-
diately upon the respondent’s receipt 
of the findings and the preliminary 
order, regardless of any objections to 
the findings and/or the order. 

[81 FR 63409, Sept. 15, 2016, as amended at 86 
FR 1793, Jan. 11, 2021] 

Subpart B—Litigation 

§ 1986.106 Objections to the findings 
and the preliminary order and re-
quest for a hearing. 

(a) Any party who desires review, in-
cluding judicial review, must file any 
objections and a request for a hearing 
on the record within 30 days of receipt 
of the findings and preliminary order 
pursuant to § 1986.105(c). The objections 
and request for a hearing must be in 
writing and state whether the objec-
tions are to the findings and/or the pre-
liminary order. The date of the post-
mark, facsimile transmittal, or elec-
tronic transmittal is considered the 
date of filing; if the objection is filed in 
person, by hand-delivery or other 
means, the objection is filed upon re-
ceipt. Objections must be filed with the 
Chief Administrative Law Judge, U.S. 
Department of Labor, in accordance 
with 29 CFR part 18, and copies of the 
objections must be served at the same 
time on the other parties of record, and 
the OSHA official who issued the find-
ings. 

(b) If a timely objection is filed, all 
provisions of the preliminary order will 
be stayed, except for the portion re-
quiring preliminary reinstatement, 
which will not be automatically 
stayed. The portion of the preliminary 
order requiring reinstatement will be 
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effective immediately upon the re-
spondent’s receipt of the findings and 
preliminary order, regardless of any 
objections to the order. The respondent 
may file a motion with the Office of 
Administrative Law Judges for a stay 
of the Assistant Secretary’s prelimi-
nary order of reinstatement, which 
shall be granted only on the basis of 
exceptional circumstances. If no time-
ly objection is filed with respect to ei-
ther the findings or the preliminary 
order, the findings and/or preliminary 
order will become the final decision of 
the Secretary, not subject to judicial 
review. 

[81 FR 63409, Sept. 15, 2016, as amended at 86 
FR 1793, Jan. 11, 2021] 

§ 1986.107 Hearings. 
(a) Except as provided in this part, 

proceedings will be conducted in ac-
cordance with the rules of practice and 
procedure for administrative hearings 
before the Office of Administrative 
Law Judges, codified at subpart A of 
part 18 of this title. 

(b) Upon receipt of an objection and 
request for hearing, the Chief Adminis-
trative Law Judge will promptly assign 
the case to an ALJ who will notify the 
parties of the day, time, and place of 
hearing. The hearing is to commence 
expeditiously, except upon a showing of 
good cause or unless otherwise agreed 
to by the parties. Hearings will be con-
ducted de novo on the record. ALJs 
have broad discretion to limit dis-
covery in order to expedite the hearing. 

(c) If both the complainant and the 
respondent object to the findings and/ 
or order, the objections will be consoli-
dated, and a single hearing will be con-
ducted. 

(d) Formal rules of evidence will not 
apply, but rules or principles designed 
to assure production of the most pro-
bative evidence will be applied. The 
ALJ may exclude evidence that is im-
material, irrelevant, or unduly repeti-
tious. 

[81 FR 63409, Sept. 15, 2016, as amended at 86 
FR 1793, Jan. 11, 2021] 

§ 1986.108 Role of Federal agencies. 
(a)(1) The complainant and the re-

spondent will be parties in every pro-
ceeding. In any case in which the re-

spondent objects to the findings or the 
preliminary order, the Assistant Sec-
retary ordinarily will be the pros-
ecuting party. In any other cases, at 
the Assistant Secretary’s discretion, 
the Assistant Secretary may partici-
pate as a party or participate as ami-
cus curiae at any stage of the pro-
ceeding. This right to participate in-
cludes, but is not limited to, the right 
to petition for review of a decision of 
an ALJ, including a decision approving 
or rejecting a settlement agreement 
between the complainant and the re-
spondent. 

(2) If the Assistant Secretary as-
sumes the role of prosecuting party in 
accordance with paragraph (a)(1) of 
this section, he or she may, upon writ-
ten notice to the ALJ or the Adminis-
trative Review Board (ARB), as the 
case may be, and the other parties, 
withdraw as the prosecuting party in 
the exercise of prosecutorial discre-
tion. If the Assistant Secretary with-
draws, the complainant will become 
the prosecuting party and the ALJ or 
the ARB, as the case may be, will issue 
appropriate orders to regulate the 
course of future proceedings. 

(3) Copies of documents in all cases 
shall be sent to all parties, or if they 
are represented by counsel, to the lat-
ter. In cases in which the Assistant 
Secretary is a party, copies of the doc-
uments shall be sent to the Regional 
Solicitor’s Office representing the As-
sistant Secretary. 

(b) The U.S. Coast Guard, if inter-
ested in a proceeding, may participate 
as amicus curiae at any time in the 
proceeding, at its discretion. At the re-
quest of the U.S. Coast Guard, copies of 
all documents in a case must be sent to 
that agency, whether or not that agen-
cy is participating in the proceeding. 

§ 1986.109 Decisions and orders of the 
administrative law judge. 

(a) The decision of the ALJ will con-
tain appropriate findings, conclusions, 
and an order pertaining to the rem-
edies provided in paragraph (d) of this 
section, as appropriate. A determina-
tion that a violation has occurred may 
be made only if the complainant has 
demonstrated by a preponderance of 
the evidence that protected activity 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00204 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



195 

Occu. Safety and Health Admin., Labor § 1986.110 

was a contributing factor in the ad-
verse action alleged in the complaint. 

(b) If the complainant or the Assist-
ant Secretary has satisfied the burden 
set forth in the prior paragraph, relief 
may not be ordered if the respondent 
demonstrates by clear and convincing 
evidence that it would have taken the 
same adverse action in the absence of 
any protected activity. 

(c) Neither the Assistant Secretary’s 
determination to dismiss a complaint 
without completing an investigation 
pursuant to § 1986.104(e) nor the Assist-
ant Secretary’s determination to pro-
ceed with an investigation is subject to 
review by the ALJ, and a complaint 
may not be remanded for the comple-
tion of an investigation or for addi-
tional findings on the basis that a de-
termination to dismiss was made in 
error. Rather, if there otherwise is ju-
risdiction, the ALJ will hear the case 
on the merits or dispose of the matter 
without a hearing if the facts and cir-
cumstances warrant. 

(d)(1) If the ALJ concludes that the 
respondent has violated the law, the 
ALJ will issue an order that will re-
quire, where appropriate: affirmative 
action to abate the violation, rein-
statement of the complainant to his or 
her former position, with the same 
compensation, terms, conditions, and 
privileges of the complainant’s employ-
ment; payment of compensatory dam-
ages (back pay with interest and com-
pensation for any special damages sus-
tained as a result of the retaliation, in-
cluding any litigation costs, expert 
witness fees, and reasonable attorney 
fees which the complainant may have 
incurred); and payment of punitive 
damages up to $250,000. Interest on 
back pay will be calculated using the 
interest rate applicable to under-
payment of taxes under 26 U.S.C. 6621 
and will be compounded daily. 

(2) If the ALJ determines that the re-
spondent has not violated the law, an 
order will be issued denying the com-
plaint. 

(e) The decision will be served upon 
all parties to the proceeding, the As-
sistant Secretary, and the Associate 
Solicitor, Division of Occupational 
Safety and Health, U.S. Department of 
Labor. Any ALJ’s decision requiring 
reinstatement or lifting an order of re-

instatement by the Assistant Sec-
retary will be effective immediately 
upon receipt of the decision by the re-
spondent. All other portions of the 
ALJ’s order will be effective 14 days 
after the date of the decision unless a 
timely petition for review has been 
filed with the ARB, U.S. Department of 
Labor. The ALJ decision will become 
the final order of the Secretary unless 
a petition for review is timely filed 
with the ARB and the ARB accepts the 
decision for review. 

§ 1986.110 Decision and orders of the 
Administrative Review Board. 

(a) The Assistant Secretary or any 
other party desiring to seek review, in-
cluding judicial review, of a decision of 
the ALJ must file a written petition 
for review with the ARB. The parties 
should identify in their petitions for 
review the legal conclusions or orders 
to which they object, or the objections 
may be deemed waived. A petition 
must be filed within 14 days of the date 
of the decision of the ALJ. The date of 
the postmark, facsimile transmittal, or 
electronic communication transmittal 
will be considered to be the date of fil-
ing; if the petition is filed in person, by 
hand delivery or other means, the peti-
tion is considered filed upon receipt. 
The petition must be served on all par-
ties and on the Chief Administrative 
Law Judge at the time it is filed with 
the ARB. Copies of the petition for re-
view and all briefs must be served on 
the Assistant Secretary and, in cases 
in which the Assistant Secretary is a 
party, on the Associate Solicitor, Divi-
sion of Occupational Safety and 
Health, U.S. Department of Labor. 

(b) If a timely petition for review is 
filed pursuant to paragraph (a) of this 
section, the decision of the ALJ will 
become the final order of the Secretary 
unless the ARB, within 30 days of the 
filing of the petition, issues an order 
notifying the parties that the case has 
been accepted for review. If a case is 
accepted for review, the decision of the 
ALJ will be inoperative unless and 
until the ARB issues an order adopting 
the decision, except that any order of 
reinstatement will be effective while 
review is conducted by the ARB unless 
the ARB grants a motion by the re-
spondent to stay that order based on 
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exceptional circumstances. The ARB 
will specify the terms under which any 
briefs are to be filed. The ARB will re-
view the factual determinations of the 
ALJ under the substantial evidence 
standard. If no timely petition for re-
view is filed, or the ARB denies review, 
the decision of the ALJ will become 
the final order of the Secretary. If no 
timely petition for review is filed, the 
resulting final order is not subject to 
judicial review. 

(c) The decision of the ARB will be 
issued within 120 days of the conclusion 
of the hearing, which will be deemed to 
be 14 days after the date of the decision 
of the ALJ, unless a motion for recon-
sideration has been filed with the ALJ 
in the interim. In such case, the con-
clusion of the hearing is the date the 
motion for reconsideration is ruled 
upon or 14 days after a new decision is 
issued. The ARB’s decision will be 
served upon all parties and the Chief 
Administrative Law Judge. The deci-
sion also will be served on the Assist-
ant Secretary and on the Associate So-
licitor, Division of Occupational Safety 
and Health, U.S. Department of Labor, 
even if the Assistant Secretary is not a 
party. 

(d) If the ARB concludes that the re-
spondent has violated the law, the ARB 
will issue an order providing relief to 
the complainant. The order will re-
quire, where appropriate, affirmative 
action to abate the violation; rein-
statement of the complainant to his or 
her former position, with the same 
compensation, terms, conditions, and 
privileges of the complainant’s employ-
ment; payment of compensatory dam-
ages (back pay with interest and com-
pensation for any special damages sus-
tained as a result of the retaliation, in-
cluding any litigation costs, expert 
witness fees, and reasonable attorney 
fees the complainant may have in-
curred); and payment of punitive dam-
ages up to $250,000. Interest on back 
pay will be calculated using the inter-
est rate applicable to underpayment of 
taxes under 26 U.S.C. 6621 and will be 
compounded daily. Such order is sub-
ject to discretionary review by the Sec-
retary as provided in Secretary’s Order 
01–2020 (or any successor to that order). 

(e) If the ARB concludes that the re-
spondent has not violated the law, the 

ARB will issue an order denying the 
complaint. Such order is subject to dis-
cretionary review by the Secretary as 
provided in Secretary’s Order 01–2020 
(or any successor to that order). 

[81 FR 63409, Sept. 15, 2016, as amended at 85 
FR 30625, May 20, 2020; 86 FR 1793, Jan. 11, 
2021; 86 FR 8687, Feb. 9, 2021] 

Subpart C—Miscellaneous 
Provisions 

§ 1986.111 Withdrawal of SPA com-
plaints, findings, objections, and pe-
titions for review; settlement. 

(a) At any time prior to the filing of 
objections to the Assistant Secretary’s 
findings and/or preliminary order, a 
complainant may withdraw his or her 
complaint by notifying the Assistant 
Secretary, orally or in writing, of his 
or her withdrawal. The Assistant Sec-
retary then will confirm in writing the 
complainant’s desire to withdraw and 
determine whether to approve the 
withdrawal. The Assistant Secretary 
will notify the parties (and each par-
ty’s legal counsel if the party is rep-
resented by counsel) of the approval of 
any withdrawal. If the complaint is 
withdrawn because of settlement, the 
settlement must be submitted for ap-
proval in accordance with paragraph 
(d) of this section. A complainant may 
not withdraw his or her complaint 
after the filing of objections to the As-
sistant Secretary’s findings and/or pre-
liminary order. 

(b) The Assistant Secretary may 
withdraw the findings and/or a prelimi-
nary order at any time before the expi-
ration of the 30-day objection period 
described in § 1986.106, provided that no 
objection has been filed yet, and sub-
stitute new findings and/or a new pre-
liminary order. The date of the receipt 
of the substituted findings or order will 
begin a new 30-day objection period. 

(c) At any time before the Assistant 
Secretary’s findings and/or preliminary 
order become final, a party may with-
draw objections to the Assistant Sec-
retary’s findings and/or preliminary 
order by filing a written withdrawal 
with the ALJ. If a case is on review 
with the ARB, a party may withdraw a 
petition for review of an ALJ’s decision 
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at any time before that decision be-
comes final by filing a written with-
drawal with the ARB. The ALJ or the 
ARB, as the case may be, will deter-
mine whether to approve the with-
drawal of the objections or the petition 
for review. If the ALJ approves a re-
quest to withdraw objections to the As-
sistant Secretary’s findings and/or 
order, and there are no other pending 
objections, the Assistant Secretary’s 
findings and/or order will become the 
final order of the Secretary. If the ARB 
approves a request to withdraw a peti-
tion for review of an ALJ decision, and 
there are no other pending petitions for 
review of that decision, the ALJ’s deci-
sion will become the final order of the 
Secretary. If objections or a petition 
for review are withdrawn because of 
settlement, the settlement must be 
submitted for approval in accordance 
with paragraph (d) of this section. 

(d)(1) Investigative settlements. At any 
time after the filing of a SPA com-
plaint and before the findings and/or 
order are objected to or become a final 
order by operation of law, the case may 
be settled if the Assistant Secretary, 
the complainant, and the respondent 
agree to a settlement. The Assistant 
Secretary’s approval of a settlement 
reached by the respondent and the 
complainant demonstrates the Assist-
ant Secretary’s consent and achieves 
the consent of all three parties. 

(2) Adjudicatory settlements. At any 
time after the filing of objections to 
the Assistant Secretary’s findings and/ 
or order, the case may be settled if the 
participating parties agree to a settle-
ment and the settlement is approved 
by the ALJ if the case is before the 
ALJ or by the ARB, if the ARB has ac-
cepted the case for review. A copy of 
the settlement will be filed with the 
ALJ or the ARB as the case may be. 

(e) Any settlement approved by the 
Assistant Secretary, the ALJ, or the 
ARB will constitute the final order of 
the Secretary and may be enforced in a 
United States district court pursuant 
to 49 U.S.C. 31105(e), as incorporated by 
46 U.S.C. 2114(b). 

§ 1986.112 Judicial review. 
(a) Within 60 days after the issuance 

of a final order (including a decision 
issued by the Secretary upon his or her 

discretionary review) for which judicial 
review is available, any person ad-
versely affected or aggrieved by the 
order may file a petition for review of 
the order in the court of appeals of the 
United States for the circuit in which 
the violation allegedly occurred or the 
circuit in which the complainant re-
sided on the date of the violation. 

(b) A final order is not subject to ju-
dicial review in any criminal or other 
civil proceeding. 

(c) If a timely petition for review is 
filed, the record of a case, including the 
record of proceedings before the ALJ, 
will be transmitted by the ARB, or the 
ALJ, as the case may be, to the appro-
priate court pursuant to the Federal 
Rules of Appellate Procedure and the 
local rules of such court. 

[81 FR 63409, Sept. 15, 2016, as amended at 85 
FR 30625, May 20, 2020] 

§ 1986.113 Judicial enforcement. 
Whenever any person has failed to 

comply with a preliminary order of re-
instatement or a final order, including 
one approving a settlement agreement 
issued under SPA, the Secretary may 
file a civil action seeking enforcement 
of the order in the United States dis-
trict court for the district in which the 
violation was found to have occurred. 

§ 1986.114 District court jurisdiction of 
retaliation complaints under SPA. 

(a) If there is no final order of the 
Secretary, 210 days have passed since 
the filing of the complaint, and there is 
no showing that there has been delay 
due to the bad faith of the complain-
ant, the complainant may bring an ac-
tion at law or equity for de novo review 
in the appropriate district court of the 
United States, which will have jurisdic-
tion over such an action without re-
gard to the amount in controversy. The 
action shall, at the request of either 
party to such action, be tried by the 
court with a jury. 

(b) Within seven days after filing a 
complaint in federal court, a complain-
ant must file with the Assistant Sec-
retary, the ALJ, or the ARB, depending 
on where the proceeding is pending, a 
copy of the file-stamped complaint. A 
copy of the complaint also must be 
served on the OSHA official who issued 
the findings and/or preliminary order, 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00207 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



198 

29 CFR Ch. XVII (7–1–21 Edition) § 1986.115 

the Assistant Secretary, and the Asso-
ciate Solicitor, Division of Occupa-
tional Safety and Health, U.S. Depart-
ment of Labor. 

§ 1986.115 Special circumstances; 
waiver of rules. 

In special circumstances not con-
templated by the provisions of the 
rules in this part, or for good cause 
shown, the ALJ or the ARB on review 
may, upon application, after three days 
notice to all parties, waive any rule or 
issue such orders as justice or the ad-
ministration of SPA requires. 

PART 1987—PROCEDURES FOR 
HANDLING RETALIATION COM-
PLAINTS UNDER SECTION 402 OF 
THE FDA FOOD SAFETY MOD-
ERNIZATION ACT 

Subpart A—Complaints, Investigations, 
Findings and Preliminary Orders 

Sec. 
1987.100 Purpose and scope. 
1987.101 Definitions. 
1987.102 Obligations and prohibited acts. 
1987.103 Filing of retaliation complaint. 
1987.104 Investigation. 
1987.105 Issuance of findings and prelimi-

nary orders. 

Subpart B—Litigation 

1987.106 Objections to the findings and the 
preliminary order and requests for a 
hearing. 

1987.107 Hearings. 
1987.108 Role of Federal agencies. 
1987.109 Decision and orders of the adminis-

trative law judge. 
1987.110 Decision and orders of the Adminis-

trative Review Board. 

Subpart C—Miscellaneous Provisions 

1987.111 Withdrawal of complaints, findings, 
objections, and petitions for review; set-
tlement. 

1987.112 Judicial review. 
1987.113 Judicial enforcement. 
1987.114 District court jurisdiction of retal-

iation complaints. 
1987.115 Special circumstances; waiver of 

rules. 

AUTHORITY: 21 U.S.C. 399d; Secretary of La-
bor’s Order No. 1–2012 (Jan. 18, 2012), 77 FR 
3912 (Jan. 25, 2012); Secretary’s Order No. 01– 
2020, 85 FR 13186 (March 6, 2020). 

SOURCE: 81 FR 22539, Apr. 18, 2016, unless 
otherwise noted. 

Subpart A—Complaints, Investiga-
tions, Findings and Preliminary 
Orders 

§ 1987.100 Purpose and scope. 

(a) This part sets forth the proce-
dures for, and interpretations of, sec-
tion 402 of the FDA Food Safety Mod-
ernization Act (FSMA), Public Law 
111–353, 124 Stat. 3885, which was signed 
into law on January 4, 2011. Section 402 
of the FDA Food Safety Modernization 
Act amended the Federal Food, Drug, 
and Cosmetic Act (FD&C), 21 U.S.C. 301 
et seq., by adding new section 1012. See 
21 U.S.C. 399d. Section 1012 of the FD&C 
provides protection for an employee 
from retaliation because the employee 
has engaged in protected activity per-
taining to a violation or alleged viola-
tion of the FD&C, or any order, rule, 
regulation, standard, or ban under the 
FD&C. 

(b) This part establishes procedures 
under section 1012 of the FD&C for the 
expeditious handling of retaliation 
complaints filed by employees, or by 
persons acting on their behalf. The 
rules in this part, together with those 
codified at 29 CFR part 18, set forth the 
procedures under section 1012 of the 
FD&C for submission of complaints, in-
vestigations, issuance of findings and 
preliminary orders, objections to find-
ings and orders, litigation before ad-
ministrative law judges, post-hearing 
administrative review, and with-
drawals and settlements. In addition, 
the rules in this part provide the Sec-
retary’s interpretations on certain 
statutory issues. 

§ 1987.101 Definitions. 

As used in this part: 
(a) Assistant Secretary means the As-

sistant Secretary of Labor for Occupa-
tional Safety and Health or the person 
or persons to whom he or she delegates 
authority under FSMA. 

(b) Business days means days other 
than Saturdays, Sundays, and Federal 
holidays. 

(c) Complainant means the employee 
who filed a complaint under FSMA or 
on whose behalf a complaint was filed. 

(d) Covered entity means an entity en-
gaged in the manufacture, processing, 
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packing, transporting, distribution, re-
ception, holding, or importation of 
food. 

(e) Employee means an individual 
presently or formerly working for a 
covered entity, an individual applying 
to work for a covered entity, or an in-
dividual whose employment could be 
affected by a covered entity. 

(f) FD&C means the Federal Food, 
Drug, and Cosmetic Act, 21 U.S.C. 301 et 
seq., which is chapter 9 of title 21. 

(g) FDA means the Food and Drug 
Administration of the United States 
Department of Health and Human 
Services. 

(h) Food means articles used for food 
or drink for man or other animals, 
chewing gum, and articles used for 
components of any such article. 

(i) FSMA means section 402 of the 
FDA Food Safety Modernization Act, 
Public Law 111–353, 124 Stat. 3885 (Jan. 
4, 2011) (codified at 21 U.S.C. 399d). 

(j) OSHA means the Occupational 
Safety and Health Administration of 
the United States Department of 
Labor. 

(k) Person includes an individual, 
partnership, corporation, and associa-
tion. 

(l) Respondent means the employer 
named in the complaint who is alleged 
to have violated the FSMA. 

(m) Secretary means the Secretary of 
Labor or person to whom authority 
under the FSMA has been delegated. 

(n) Any future statutory amend-
ments that affect the definition of a 
term or terms listed in this section will 
apply in lieu of the definition stated 
herein. 

§ 1987.102 Obligations and prohibited 
acts. 

(a) No covered entity may discharge 
or otherwise retaliate against, includ-
ing, but not limited to, intimidating, 
threatening, restraining, coercing, 
blacklisting or disciplining, any em-
ployee with respect to the employee’s 
compensation, terms, conditions, or 
privileges of employment because the 
employee, whether at the employee’s 
initiative or in the ordinary course of 
the employee’s duties (or any person 
acting pursuant to a request of the em-
ployee), has engaged in any of the ac-

tivities specified in paragraphs (b)(1) 
through (4) of this section. 

(b) An employee is protected against 
retaliation because the employee (or 
any person acting pursuant to a re-
quest of the employee) has: 

(1) Provided, caused to be provided, 
or is about to provide or cause to be 
provided to the employer, the Federal 
Government, or the attorney general of 
a State information relating to any 
violation of, or any act or omission the 
employee reasonably believes to be a 
violation of any provision of the FD&C 
or any order, rule, regulation, stand-
ard, or ban under the FD&C; 

(2) Testified or is about to testify in 
a proceeding concerning such viola-
tion; 

(3) Assisted or participated or is 
about to assist or participate in such a 
proceeding; or 

(4) Objected to, or refused to partici-
pate in, any activity, policy, practice, 
or assigned task that the employee (or 
other such person) reasonably believed 
to be in violation of any provision of 
the FD&C, or any order, rule, regula-
tion, standard, or ban under the FD&C. 

§ 1987.103 Filing of retaliation com-
plaint. 

(a) Who may file. An employee who 
believes that he or she has been retali-
ated against in violation of FSMA may 
file, or have filed by any person on the 
employee’s behalf, a complaint alleging 
such retaliation. 

(b) Nature of filing. No particular 
form of complaint is required. A com-
plaint may be filed orally or in writing. 
Oral complaints will be reduced to 
writing by OSHA. If the complainant is 
unable to file the complaint in English, 
OSHA will accept the complaint in any 
language. 

(c) Place of filing. The complaint 
should be filed with the OSHA office re-
sponsible for enforcement activities in 
the geographical area where the em-
ployee resides or was employed, but 
may be filed with any OSHA officer or 
employee. Addresses and telephone 
numbers for these officials are set forth 
in local directories and at the fol-
lowing Internet address: http:// 
www.osha.gov. 
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(d) Time for filing. Within 180 days 
after an alleged violation of FSMA oc-
curs, any employee who believes that 
he or she has been retaliated against in 
violation of that section may file, or 
have filed by any person on the em-
ployee’s behalf, a complaint alleging 
such retaliation. The date of the post-
mark, facsimile transmittal, electronic 
communication transmittal, telephone 
call, hand-delivery, delivery to a third- 
party commercial carrier, or in-person 
filing at an OSHA office will be consid-
ered the date of filing. The time for fil-
ing a complaint may be tolled for rea-
sons warranted by applicable case law. 
For example, OSHA may consider the 
time for filing a complaint to be tolled 
if a complainant mistakenly files a 
complaint with an agency other than 
OSHA within 180 days after an alleged 
adverse action. 

§ 1987.104 Investigation. 
(a) Upon receipt of a complaint in the 

investigating office, OSHA will notify 
the respondent of the filing of the com-
plaint, of the allegations contained in 
the complaint, and of the substance of 
the evidence supporting the complaint. 
Such materials will be redacted, if nec-
essary, consistent with the Privacy Act 
of 1974, 5 U.S.C. 552a, and other applica-
ble confidentiality laws. OSHA will 
also notify the respondent of its rights 
under paragraphs (b) and (f) of this sec-
tion and § 1987.110(e). OSHA will provide 
an unredacted copy of these same ma-
terials to the complainant (or the com-
plainant’s legal counsel if complainant 
is represented by counsel) and to the 
FDA. 

(b) Within 20 days of receipt of the 
notice of the filing of the complaint 
provided under paragraph (a) of this 
section, the respondent and the com-
plainant each may submit to OSHA a 
written statement and any affidavits 
or documents substantiating its posi-
tion. Within the same 20 days, the re-
spondent and the complainant each 
may request a meeting with OSHA to 
present its position. 

(c) During the investigation, OSHA 
will request that each party provide 
the other parties to the whistleblower 
complaint with a copy of submissions 
to OSHA that are pertinent to the 
whistleblower complaint. Alter-

natively, if a party does not provide its 
submissions to OSHA to the other 
party, OSHA will provide them to the 
other party (or the party’s legal coun-
sel if the party is represented by coun-
sel) at a time permitting the other 
party an opportunity to respond. Be-
fore providing such materials to the 
other party, OSHA will redact them, if 
necessary, consistent with the Privacy 
Act of 1974, 5 U.S.C. 552a, and other ap-
plicable confidentiality laws. OSHA 
will also provide each party with an op-
portunity to respond to the other par-
ty’s submissions. 

(d) Investigations will be conducted 
in a manner that protects the confiden-
tiality of any person who provides in-
formation on a confidential basis, 
other than the complainant, in accord-
ance with part 70 of this title. 

(e)(1) A complaint will be dismissed 
unless the complainant has made a 
prima facie showing (i.e., a non-frivo-
lous allegation) that a protected activ-
ity was a contributing factor in the ad-
verse action alleged in the complaint. 

(2) The complaint, supplemented as 
appropriate by interviews of the com-
plainant, must allege the existence of 
facts and evidence to make a prima 
facie showing as follows: 

(i) The employee engaged in a pro-
tected activity; 

(ii) The respondent knew or sus-
pected that the employee engaged in 
the protected activity; 

(iii) The employee suffered an ad-
verse action; and 

(iv) The circumstances were suffi-
cient to raise the inference that the 
protected activity was a contributing 
factor in the adverse action. 

(3) For purposes of determining 
whether to investigate, the complain-
ant will be considered to have met the 
required burden if the complaint on its 
face, supplemented as appropriate 
through interviews of the complainant, 
alleges the existence of facts and either 
direct or circumstantial evidence to 
meet the required showing, i.e., to give 
rise to an inference that the respond-
ent knew or suspected that the em-
ployee engaged in protected activity 
and that the protected activity was a 
contributing factor in the adverse ac-
tion. The burden may be satisfied, for 
example, if the complaint shows that 
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the adverse action took place within a 
temporal proximity of the protected 
activity, or at the first opportunity 
available to the respondent, giving rise 
to the inference that it was a contrib-
uting factor in the adverse action. If 
the required showing has not been 
made, the complainant (or the com-
plainant’s legal counsel if complainant 
is represented by counsel) will be so no-
tified and the investigation will not 
commence. 

(4) Notwithstanding a finding that a 
complainant has made a prima facie 
showing, as required by this section, 
further investigation of the complaint 
will not be conducted if the respondent 
demonstrates by clear and convincing 
evidence that it would have taken the 
same adverse action in the absence of 
the complainant’s protected activity. 

(5) If the respondent fails to make a 
timely response or fails to satisfy the 
burden set forth in paragraph (e)(4) of 
this section, OSHA will proceed with 
the investigation. The investigation 
will proceed whenever it is necessary 
or appropriate to confirm or verify the 
information provided by the respond-
ent. 

(f) Prior to the issuance of findings 
and a preliminary order as provided for 
in § 1987.105, if OSHA has reasonable 
cause, on the basis of information 
gathered under the procedures of this 
part, to believe that the respondent has 
violated FSMA and that preliminary 
reinstatement is warranted, OSHA will 
contact the respondent (or the respond-
ent’s legal counsel if respondent is rep-
resented by counsel) to give notice of 
the substance of the relevant evidence 
supporting the complainant’s allega-
tions as developed during the course of 
the investigation. This evidence in-
cludes any witness statements, which 
will be redacted to protect the identity 
of confidential informants where state-
ments were given in confidence; if the 
statements cannot be redacted without 
revealing the identity of confidential 
informants, summaries of their con-
tents will be provided. The complain-
ant will also receive a copy of the ma-
terials that must be provided to the re-
spondent under this paragraph. Before 
providing such materials, OSHA will 
redact them, if necessary, consistent 
with the Privacy Act of 1974, 5 U.S.C. 

552a, and other applicable confiden-
tiality laws. The respondent will be 
given the opportunity to submit a writ-
ten response, to meet with the inves-
tigators, to present statements from 
witnesses in support of its position, 
and to present legal and factual argu-
ments. The respondent must present 
this evidence within 10 business days of 
OSHA’s notification pursuant to this 
paragraph, or as soon thereafter as 
OSHA and the respondent can agree, if 
the interests of justice so require. 

§ 1987.105 Issuance of findings and 
preliminary orders. 

(a) After considering all the relevant 
information collected during the inves-
tigation, the Assistant Secretary will 
issue, within 60 days of the filing of the 
complaint, written findings as to 
whether or not there is reasonable 
cause to believe that the respondent 
has retaliated against the complainant 
in violation of FSMA. 

(1) If the Assistant Secretary con-
cludes that there is reasonable cause to 
believe that a violation has occurred, 
the Assistant Secretary will accom-
pany the findings with a preliminary 
order providing relief to the complain-
ant. The preliminary order will re-
quire, where appropriate: Affirmative 
action to abate the violation; rein-
statement of the complainant to his or 
her former position, together with the 
compensation (including back pay and 
interest), terms, conditions and privi-
leges of the complainant’s employ-
ment; and payment of compensatory 
damages, including, at the request of 
the complainant, the aggregate 
amount of all costs and expenses (in-
cluding attorney and expert witness 
fees) reasonably incurred. Interest on 
back pay will be calculated using the 
interest rate applicable to under-
payment of taxes under 26 U.S.C. 6621 
and will be compounded daily. The pre-
liminary order will also require the re-
spondent to submit appropriate docu-
mentation to the Social Security Ad-
ministration allocating any back pay 
award to the appropriate calendar 
quarters. 

(2) If the Assistant Secretary con-
cludes that a violation has not oc-
curred, the Assistant Secretary will 
notify the parties of that finding. 
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(b) The findings and, where appro-
priate, the preliminary order will be 
sent by means that allow OSHA to con-
firm delivery to all parties of record 
(and each party’s legal counsel if the 
party is represented by counsel). The 
findings and, where appropriate, the 
preliminary order will inform the par-
ties of the right to object to the find-
ings and/or order and to request a hear-
ing, and of the right of the respondent 
to request an award of attorney fees 
not exceeding $1,000 from the adminis-
trative law judge (ALJ), regardless of 
whether the respondent has filed objec-
tions, if the respondent alleges that the 
complaint was frivolous or brought in 
bad faith. The findings and, where ap-
propriate, the preliminary order also 
will give the address of the Chief Ad-
ministrative Law Judge, U.S. Depart-
ment of Labor, or appropriate informa-
tion regarding filing objections elec-
tronically with the Office of Adminis-
trative Law Judges. At the same time, 
the Assistant Secretary will file with 
the Chief Administrative Law Judge a 
copy of the original complaint and a 
copy of the findings and/or order. 

(c) The findings and any preliminary 
order will be effective 30 days after re-
ceipt by the respondent (or the re-
spondent’s legal counsel if the respond-
ent is represented by counsel), or on 
the compliance date set forth in the 
preliminary order, whichever is later, 
unless an objection and/or a request for 
hearing has been timely filed as pro-
vided at § 1987.106. However, the portion 
of any preliminary order requiring re-
instatement will be effective imme-
diately upon the respondent’s receipt 
of the findings and the preliminary 
order, regardless of any objections to 
the findings and/or the order. 

[81 FR 22539, Apr. 18, 2016, as amended at 86 
FR 1793, Jan. 11, 2021] 

Subpart B—Litigation 
§ 1987.106 Objections to the findings 

and the preliminary order and re-
quests for a hearing. 

(a) Any party who desires review, in-
cluding judicial review, of the findings 
and/or preliminary order, or a respond-
ent alleging that the complaint was 
frivolous or brought in bad faith who 
seeks an award of attorney fees under 

FSMA, must file any objections and/or 
a request for a hearing on the record 
within 30 days of receipt of the findings 
and preliminary order pursuant to 
§ 1987.105. The objections, request for a 
hearing, and/or request for attorney 
fees must be in writing and state 
whether the objections are to the find-
ings, the preliminary order, and/or 
whether there should be an award of 
attorney fees. The date of the post-
mark, facsimile transmittal, or elec-
tronic transmittal is considered the 
date of filing; if the objection is filed in 
person, by hand-delivery or other 
means, the objection is filed upon re-
ceipt. Objections must be filed with the 
Chief Administrative Law Judge, U.S. 
Department of Labor, in accordance 
with 29 CFR part 18, and copies of the 
objections must be served at the same 
time on the other parties of record, the 
OSHA official who issued the findings 
and order, the Assistant Secretary, and 
the Associate Solicitor, Division of 
Fair Labor Standards, U.S. Depart-
ment of Labor. 

(b) If a timely objection is filed, all 
provisions of the preliminary order will 
be stayed, except for the portion re-
quiring preliminary reinstatement, 
which will not be automatically 
stayed. The portion of the preliminary 
order requiring reinstatement will be 
effective immediately upon the re-
spondent’s receipt of the findings and 
preliminary order, regardless of any 
objections to the order. The respondent 
may file a motion with the Office of 
Administrative Law Judges for a stay 
of the Assistant Secretary’s prelimi-
nary order of reinstatement, which 
shall be granted only based on excep-
tional circumstances. If no timely ob-
jection is filed with respect to either 
the findings or the preliminary order, 
the findings and/or the preliminary 
order will become the final decision of 
the Secretary, not subject to judicial 
review. 

[81 FR 22539, Apr. 18, 2016, as amended at 86 
FR 1794, Jan. 11, 2021] 

§ 1987.107 Hearings. 
(a) Except as provided in this part, 

proceedings will be conducted in ac-
cordance with the rules of practice and 
procedure for administrative hearings 
before the Office of Administrative 
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Law Judges, codified at subpart A of 
part 18 of this title. 

(b) Upon receipt of an objection and 
request for hearing, the Chief Adminis-
trative Law Judge will promptly assign 
the case to an ALJ who will notify the 
parties of the day, time, and place of 
hearing. The hearing is to commence 
expeditiously, except upon a showing of 
good cause or unless otherwise agreed 
to by the parties. Hearings will be con-
ducted de novo on the record. ALJs 
have broad discretion to limit dis-
covery in order to expedite the hearing. 

(c) If both the complainant and the 
respondent object to the findings and/ 
or order, the objections will be consoli-
dated and a single hearing will be con-
ducted. 

(d) Formal rules of evidence will not 
apply, but rules or principles designed 
to assure production of the most pro-
bative evidence will be applied. The 
ALJ may exclude evidence that is im-
material, irrelevant, or unduly repeti-
tious. 

[81 FR 22539, Apr. 18, 2016, as amended at 86 
FR 1794, Jan. 11, 2021] 

§ 1987.108 Role of Federal agencies. 
(a)(1) The complainant and the re-

spondent will be parties in every pro-
ceeding and must be served with copies 
of all documents in the case. At the As-
sistant Secretary’s discretion, the As-
sistant Secretary may participate as a 
party or as amicus curiae at any time 
at any stage of the proceeding. This 
right to participate includes, but is not 
limited to, the right to petition for re-
view of a decision of an ALJ, including 
a decision approving or rejecting a set-
tlement agreement between the com-
plainant and the respondent. 

(2) Parties must send copies of docu-
ments to OSHA and to the Associate 
Solicitor, Division of Fair Labor 
Standards, U.S. Department of Labor, 
only upon request of OSHA, or when 
OSHA is participating in the pro-
ceeding, or when service on OSHA and 
the Associate Solicitor is otherwise re-
quired by the rules in this part. 

(b) The FDA, if interested in a pro-
ceeding, may participate as amicus cu-
riae at any time in the proceeding, at 
the FDA’s discretion. At the request of 
the FDA, copies of all documents in a 
case must be sent to the FDA, whether 

or not the FDA is participating in the 
proceeding. 

§ 1987.109 Decision and orders of the 
administrative law judge. 

(a) The decision of the ALJ will con-
tain appropriate findings, conclusions, 
and an order pertaining to the rem-
edies provided in paragraph (d) of this 
section, as appropriate. A determina-
tion that a violation has occurred may 
be made only if the complainant has 
demonstrated by a preponderance of 
the evidence that protected activity 
was a contributing factor in the ad-
verse action alleged in the complaint. 

(b) If the complainant has satisfied 
the burden set forth in the prior para-
graph, relief may not be ordered if the 
respondent demonstrates by clear and 
convincing evidence that it would have 
taken the same adverse action in the 
absence of any protected activity. 

(c) Neither OSHA’s determination to 
dismiss a complaint without com-
pleting an investigation pursuant to 
§ 1987.104(e) nor OSHA’s determination 
to proceed with an investigation is sub-
ject to review by the ALJ, and a com-
plaint may not be remanded for the 
completion of an investigation or for 
additional findings on the basis that a 
determination to dismiss was made in 
error. Rather, if there otherwise is ju-
risdiction, the ALJ will hear the case 
on the merits or dispose of the matter 
without a hearing if the facts and cir-
cumstances warrant. 

(d)(1) If the ALJ concludes that the 
respondent has violated the law, the 
ALJ will issue an order that will re-
quire, where appropriate: Affirmative 
action to abate the violation; rein-
statement of the complainant to his or 
her former position, together with the 
compensation (including back pay and 
interest), terms, conditions, and privi-
leges of the complainant’s employ-
ment; and payment of compensatory 
damages, including, at the request of 
the complainant, the aggregate 
amount of all costs and expenses (in-
cluding attorney and expert witness 
fees) reasonably incurred. Interest on 
back pay will be calculated using the 
interest rate applicable to under-
payment of taxes under 26 U.S.C. 6621 
and will be compounded daily. The 
order will also require the respondent 
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to submit appropriate documentation 
to the Social Security Administration 
allocating any back pay award to the 
appropriate calendar quarters. 

(2) If the ALJ determines that the re-
spondent has not violated the law, an 
order will be issued denying the com-
plaint. If, upon the request of the re-
spondent, the ALJ determines that a 
complaint was frivolous or was brought 
in bad faith, the ALJ may award to the 
respondent a reasonable attorney fee, 
not exceeding $1,000. 

(e) The decision will be served upon 
all parties to the proceeding, the As-
sistant Secretary, and the Associate 
Solicitor, Division of Fair Labor 
Standards, U.S. Department of Labor. 
Any ALJ’s decision requiring rein-
statement or lifting an order of rein-
statement by the Assistant Secretary 
will be effective immediately upon re-
ceipt of the decision by the respondent. 
All other portions of the ALJ’s order 
will be effective 14 days after the date 
of the decision unless a timely petition 
for review has been filed with the Ad-
ministrative Review Board (ARB), U.S. 
Department of Labor. The decision of 
the ALJ will become the final order of 
the Secretary unless a petition for re-
view is timely filed with the ARB and 
the ARB accepts the petition for re-
view. 

§ 1987.110 Decision and orders of the 
Administrative Review Board. 

(a) Any party desiring to seek review, 
including judicial review, of a decision 
of the ALJ, or a respondent alleging 
that the complaint was frivolous or 
brought in bad faith who seeks an 
award of attorney fees, must file a 
written petition for review with the 
ARB. The parties should identify in 
their petitions for review the legal con-
clusions or orders to which they object, 
or the objections may be deemed 
waived. A petition must be filed within 
14 days of the date of the decision of 
the ALJ. The date of the postmark, 
facsimile transmittal, or electronic 
communication transmittal will be 
considered to be the date of filing; if 
the petition is filed in person, by hand 
delivery or other means, the petition is 
considered filed upon receipt. The peti-
tion must be served on all parties and 
on the Chief Administrative Law Judge 

at the time it is filed with the ARB. 
Copies of the petition for review must 
be served on the Assistant Secretary 
and on the Associate Solicitor, Divi-
sion of Fair Labor Standards, U.S. De-
partment of Labor. 

(b) If a timely petition for review is 
filed pursuant to paragraph (a) of this 
section, the decision of the ALJ will 
become the final order of the Secretary 
unless the ARB, within 30 days of the 
filing of the petition, issues an order 
notifying the parties that the case has 
been accepted for review. If a case is 
accepted for review, the decision of the 
ALJ will be inoperative unless and 
until the ARB issues an order adopting 
the decision, except that any order of 
reinstatement will be effective while 
review is conducted by the ARB, unless 
the ARB grants a motion by the re-
spondent to stay that order based on 
exceptional circumstances. The ARB 
will specify the terms under which any 
briefs are to be filed. The ARB will re-
view the factual determinations of the 
ALJ under the substantial evidence 
standard. If no timely petition for re-
view is filed, or the ARB denies review, 
the decision of the ALJ will become 
the final order of the Secretary. If no 
timely petition for review is filed, the 
resulting final order is not subject to 
judicial review. 

(c) The decision of the ARB will be 
issued within 120 days of the conclusion 
of the hearing, which will be deemed to 
be 14 days after the date of the decision 
of the ALJ, unless a motion for recon-
sideration has been filed with the ALJ 
in the interim. In such case the conclu-
sion of the hearing is the date the mo-
tion for reconsideration is denied or 14 
days after a new decision is issued. The 
ARB’s decision will be served upon all 
parties and the Chief Administrative 
Law Judge. The decision will also be 
served on the Assistant Secretary and 
on the Associate Solicitor, Division of 
Fair Labor Standards, U.S. Depart-
ment of Labor, even if the Assistant 
Secretary is not a party. 

(d) If the ARB concludes that the re-
spondent has violated the law, the ARB 
will issue an order providing relief to 
the complainant. The order will re-
quire, where appropriate, affirmative 
action to abate the violation; rein-
statement of the complainant to his or 
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her former position, together with the 
compensation (including back pay and 
interest), terms, conditions, and privi-
leges of the complainant’s employ-
ment; and payment of compensatory 
damages, including, at the request of 
the complainant, the aggregate 
amount of all costs and expenses (in-
cluding attorney and expert witness 
fees) reasonably incurred. Interest on 
back pay will be calculated using the 
interest rate applicable to under-
payment of taxes under 26 U.S.C. 6621 
and will be compounded daily. The 
order will also require the respondent 
to submit appropriate documentation 
to the Social Security Administration 
allocating any back pay award to the 
appropriate calendar quarters. Such 
order is subject to discretionary review 
by the Secretary as provided in Sec-
retary’s Order 01–2020 (or any successor 
to that order). 

(e) If the ARB concludes that the re-
spondent has not violated the law, the 
ARB will issue an order denying the 
complaint. If, upon the request of the 
respondent, the ARB determines that a 
complaint was frivolous or was brought 
in bad faith, the ARB may award to the 
respondent reasonable attorney fees, 
not exceeding $1,000. An order under 
this section is subject to discretionary 
review by the Secretary as provided in 
Secretary’s Order 01–2020 (or any suc-
cessor to that order). 

[81 FR 22539, Apr. 18, 2016, as amended at 85 
FR 30625, May 20, 2020; 86 FR 1794, Jan. 11, 
2021] 

Subpart C—Miscellaneous 
Provisions 

§ 1987.111 Withdrawal of complaints, 
findings, objections, and petitions 
for review; settlement. 

(a) At any time prior to the filing of 
objections to the Assistant Secretary’s 
findings and/or preliminary order, a 
complainant may withdraw his or her 
complaint by notifying OSHA, orally 
or in writing, of his or her withdrawal. 
OSHA then will confirm in writing the 
complainant’s desire to withdraw and 
determine whether to approve the 
withdrawal. OSHA will notify the par-
ties (and each party’s legal counsel if 
the party is represented by counsel) of 
the approval of any withdrawal. If the 

complaint is withdrawn because of set-
tlement, the settlement must be sub-
mitted for approval in accordance with 
paragraph (d) of this section. A com-
plainant may not withdraw his or her 
complaint after the filing of objections 
to the Assistant Secretary’s findings 
and/or preliminary order. 

(b) The Assistant Secretary may 
withdraw the findings and/or prelimi-
nary order at any time before the expi-
ration of the 30-day objection period 
described in § 1987.106, provided that no 
objection has been filed yet, and sub-
stitute new findings and/or a new pre-
liminary order. The date of the receipt 
of the substituted findings or order will 
begin a new 30-day objection period. 

(c) At any time before the Assistant 
Secretary’s findings and/or order be-
come final, a party may withdraw ob-
jections to the Assistant Secretary’s 
findings and/or order by filing a writ-
ten withdrawal with the ALJ. If the 
case is on review with the ARB, a party 
may withdraw a petition for review of 
an ALJ’s decision at any time before 
that decision becomes final by filing a 
written withdrawal with the ARB. The 
ALJ or the ARB, as the case may be, 
will determine whether to approve the 
withdrawal of the objections or the pe-
tition for review. If the ALJ approves a 
request to withdraw objections to the 
Assistant Secretary’s findings and/or 
order, and there are no other pending 
objections, the Assistant Secretary’s 
findings and/or order will become the 
final order of the Secretary. If the ARB 
approves a request to withdraw a peti-
tion for review of an ALJ decision, and 
there are no other pending petitions for 
review of that decision, the ALJ’s deci-
sion will become the final order of the 
Secretary. If objections or a petition 
for review are withdrawn because of 
settlement, the settlement must be 
submitted for approval in accordance 
with paragraph (d) of this section. 

(d)(1) Investigative settlements. At any 
time after the filing of a complaint, 
but before the findings and/or order are 
objected to or become a final order by 
operation of law, the case may be set-
tled if OSHA, the complainant, and the 
respondent agree to a settlement. 
OSHA’s approval of a settlement 
reached by the respondent and the 
complainant demonstrates OSHA’s 
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consent and achieves the consent of all 
three parties. 

(2) Adjudicatory settlements. At any 
time after the filing of objections to 
the Assistant Secretary’s findings and/ 
or order, the case may be settled if the 
participating parties agree to a settle-
ment and the settlement is approved 
by the ALJ if the case is before the 
ALJ, or by the ARB if the ARB has ac-
cepted the case for review. A copy of 
the settlement will be filed with the 
ALJ or the ARB, as appropriate. 

(e) Any settlement approved by 
OSHA, the ALJ, or the ARB will con-
stitute the final order of the Secretary 
and may be enforced in United States 
district court pursuant to § 1987.113. 

§ 1987.112 Judicial review. 
(a) Within 60 days after the issuance 

of a final order (including a decision 
issued by the Secretary upon his or her 
discretionary review) for which judicial 
review is available, any person ad-
versely affected or aggrieved by the 
order may file a petition for review of 
the order in the United States Court of 
Appeals for the circuit in which the 
violation allegedly occurred or the cir-
cuit in which the complainant resided 
on the date of the violation. 

(b) A final order is not subject to ju-
dicial review in any criminal or other 
civil proceeding. 

(c) If a timely petition for review is 
filed, the record of a case, including the 
record of proceedings before the ALJ, 
will be transmitted by the ARB or the 
ALJ, as the case may be, to the appro-
priate court pursuant to the Federal 
Rules of Appellate Procedure and the 
local rules of such court. 

[81 FR 22539, Apr. 18, 2016, as amended at 85 
FR 30626, May 20, 2020] 

§ 1987.113 Judicial enforcement. 
Whenever any person has failed to 

comply with a preliminary order of re-
instatement, or a final order, including 
one approving a settlement agreement, 
issued under FSMA, the Secretary may 
file a civil action seeking enforcement 
of the order in the United States dis-
trict court for the district in which the 
violation was found to have occurred or 
in the United States district court for 
the District of Columbia. Whenever 
any person has failed to comply with a 

preliminary order of reinstatement, or 
a final order, including one approving a 
settlement agreement, issued under 
FSMA, a person on whose behalf the 
order was issued may file a civil action 
seeking enforcement of the order in the 
appropriate United States district 
court. 

§ 1987.114 District court jurisdiction of 
retaliation complaints. 

(a) The complainant may bring an ac-
tion at law or equity for de novo review 
in the appropriate district court of the 
United States, which will have jurisdic-
tion over such an action without re-
gard to the amount in controversy, ei-
ther: 

(1) Within 90 days after receiving a 
written determination under 
§ 1987.105(a) provided that there has 
been no final decision of the Secretary; 
or 

(2) If there has been no final decision 
of the Secretary within 210 days of the 
filing of the complaint. 

(b) At the request of either party, the 
action shall be tried by the court with 
a jury. 

(c) A proceeding under paragraph (a) 
of this section shall be governed by the 
same legal burdens of proof specified in 
§ 1987.109. The court shall have jurisdic-
tion to grant all relief necessary to 
make the employee whole, including 
injunctive relief and compensatory 
damages, including: 

(1) Reinstatement with the same se-
niority status that the employee would 
have had, but for the discharge or dis-
crimination; 

(2) The amount of back pay, with in-
terest; 

(3) Compensation for any special 
damages sustained as a result of the 
discharge or discrimination; and 

(4) Litigation costs, expert witness 
fees, and reasonable attorney fees. 

(d) Within seven days after filing a 
complaint in federal court, a complain-
ant must file with OSHA, the ALJ, or 
the ARB, depending on where the pro-
ceeding is pending, a copy of the file- 
stamped complaint. In all cases, a copy 
of the complaint also must be served 
on the OSHA official who issued the 
findings and/or preliminary order, the 
Assistant Secretary, and the Associate 
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Solicitor, Division of Fair Labor 
Standards, U.S. Department of Labor. 

§ 1987.115 Special circumstances; 
waiver of rules. 

In special circumstances not con-
templated by the provisions of the 
rules in this part, or for good cause 
shown, the ALJ or the ARB on review 
may, upon application, after three days 
notice to all parties, waive any rule or 
issue such orders that justice or the ad-
ministration of FSMA requires. 

PART 1988—PROCEDURES FOR 
HANDLING RETALIATION COM-
PLAINTS UNDER SECTION 31307 
OF THE MOVING AHEAD FOR 
PROGRESS IN THE 21ST CENTURY 
ACT (MAP–21) 

Subpart A—Complaints, Investigations, 
Findings and Preliminary Orders 

Sec. 
1988.100 Purpose and scope. 
1988.101 Definitions. 
1988.102 Obligations and prohibited acts. 
1988.103 Filing of retaliation complaint. 
1988.104 Investigation. 
1988.105 Issuance of findings and prelimi-

nary orders. 

Subpart B—Litigation 

1988.106 Objections to the findings and the 
preliminary order and requests for a 
hearing. 

1988.107 Hearings. 
1988.108 Role of Federal agencies. 
1988.109 Decision and orders of the adminis-

trative law judge. 
1988.110 Decision and orders of the Adminis-

trative Review Board. 

Subpart C—Miscellaneous Provisions 

1988.111 Withdrawal of complaints, findings, 
objections, and petitions for review; set-
tlement. 

1988.112 Judicial review. 
1988.113 Judicial enforcement. 
1988.114 District court jurisdiction of retal-

iation complaints. 
1988.115 Special circumstances; waiver of 

rules. 

AUTHORITY: 49 U.S.C. 30171; Secretary of 
Labor’s Order No. 1–2012 (Jan. 18, 2012), 77 FR 
3912 (Jan. 25, 2012); Secretary’s Order No. 01– 
2020, 85 FR 13186 (March 6, 2020). 

SOURCE: 81 FR 13984, Mar. 16, 2016, unless 
otherwise noted. 

Subpart A—Complaints, Investiga-
tions, Findings and Preliminary 
Orders 

§ 1988.100 Purpose and scope. 

(a) This part sets forth procedures 
for, and interpretations of, section 
31307 of the Moving Ahead for Progress 
in the 21st Century Act (MAP–21), Pub-
lic Law 112–141, 126 Stat. 405, 765 (July 
6, 2012) (codified at 49 U.S.C. 30171). 
MAP–21 provides for employee protec-
tion from retaliation because the em-
ployee has engaged in protected activ-
ity pertaining to the manufacture or 
sale of motor vehicles and motor vehi-
cle equipment. 

(b) This part establishes procedures 
under MAP–21 for the expeditious han-
dling of retaliation complaints filed by 
employees, or by persons acting on 
their behalf. These rules, together with 
those codified at 29 CFR part 18, set 
forth the procedures under MAP–21 for 
submission of complaints, investiga-
tions, issuance of findings and prelimi-
nary orders, objections to findings and 
orders, litigation before administrative 
law judges (ALJs), post-hearing admin-
istrative review, and withdrawals and 
settlements. In addition, these rules 
provide the Secretary’s interpretations 
on certain statutory issues. 

§ 1988.101 Definitions. 

As used in this part: 
Assistant Secretary means the Assist-

ant Secretary of Labor for Occupa-
tional Safety and Health or the person 
or persons to whom he or she delegates 
authority under MAP–21. 

Business days means days other than 
Saturdays, Sundays, and Federal holi-
days. 

Complainant means the person who 
filed a MAP–21 complaint or on whose 
behalf a complaint was filed. 

Dealer or Dealership means a person 
selling and distributing new motor ve-
hicles or motor vehicle equipment pri-
marily to purchasers that in good faith 
purchase the vehicles or equipment 
other than for resale. 

Defect includes any defect in perform-
ance, construction, a component, or 
material of a motor vehicle or motor 
vehicle equipment. 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00217 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



208 

29 CFR Ch. XVII (7–1–21 Edition) § 1988.102 

Employee means an individual pres-
ently or formerly working for, an indi-
vidual applying to work for, or an indi-
vidual whose employment could be af-
fected by a motor vehicle manufac-
turer, dealer, part supplier, or dealer-
ship. 

Manufacturer means a person: 
(1) Manufacturing or assembling 

motor vehicles or motor vehicle equip-
ment; or 

(2) Importing motor vehicles or 
motor vehicles equipment for resale. 

MAP–21 means Section 31307 of the 
Moving Ahead for Progress in the 21st 
Century Act of 2012, Pub. L. 112–141, 126 
Stat. 405, 765 (July 6, 2012) (codified at 
49 U.S.C. 30171). 

Motor vehicle means a vehicle driven 
or drawn by mechanical power and 
manufactured primarily for use on pub-
lic streets, roads, and highways, but 
does not include a vehicle operated 
only on a rail line. 

Motor vehicle equipment means— 
(1) Any system, part, or component 

of a motor vehicle as originally manu-
factured; 

(2) Any similar part or component 
manufactured or sold for replacement 
or improvement of a system, part, or 
component, or as an accessory or addi-
tion to a motor vehicle; or 

(3) Any device or an article or ap-
parel, including a motorcycle helmet 
and excluding medicine or eyeglasses 
prescribed by a licensed practitioner, 
that— 

(i) Is not a system, part or compo-
nent of a motor vehicle; and 

(ii) Is manufactured, sold, delivered, 
or offered to be sold for use on public 
streets, roads, and highways with the 
apparent purpose of safeguarding users 
of motor vehicles against risk of acci-
dent, injury, or death. 

NHTSA means the National Highway 
Traffic Safety Administration of the 
United States Department of Transpor-
tation. 

OSHA means the Occupational Safety 
and Health Administration of the 
United States Department of Labor. 

Person means an individual, partner-
ship, company, corporation, associa-
tion (incorporated or unincorporated), 
trust, estate, cooperative organization, 
or other entity. 

Respondent means the person named 
in the complaint who is alleged to have 
violated MAP–21. 

Secretary means the Secretary of 
Labor. 

§ 1988.102 Obligations and prohibited 
acts. 

(a) No motor vehicle manufacturer, 
part supplier, or dealership may dis-
charge or otherwise retaliate against, 
including, but not limited to, intimi-
dating, threatening, restraining, coerc-
ing, blacklisting or disciplining, an em-
ployee with respect to the employee’s 
compensation, terms, conditions, or 
privileges of employment because the 
employee, or any person acting pursu-
ant to the employee’s request, has en-
gaged in any of the activities specified 
in paragraphs (b)(1) through (5) of this 
section. 

(b) An employee is protected against 
retaliation (as described in paragraph 
(a) of this section) by a motor vehicle 
manufacturer, part supplier, or dealer-
ship because he or she: 

(1) Provided, caused to be provided, 
or is about to provide (with any knowl-
edge of the employer) or cause to be 
provided to the employer or the Sec-
retary of Transportation, information 
relating to any motor vehicle defect, 
noncompliance, or any violation or al-
leged violation of any notification or 
reporting requirement of Chapter 301 of 
Title 49 of the United States Code; 

(2) Filed, or caused to be filed, or is 
about to file (with any knowledge of 
the employer) or cause to be filed a 
proceeding relating to any motor vehi-
cle defect, noncompliance, or any vio-
lation or alleged violation of any noti-
fication or reporting requirement of 
Chapter 301 of Title 49 of the United 
States Code; 

(3) Testified or is about to testify in 
such a proceeding; 

(4) Assisted or participated or is 
about to assist or participate in such a 
proceeding; or 

(5) Objected to, or refused to partici-
pate in, any activity that the employee 
reasonably believed to be in violation 
of any provision of Chapter 301 of Title 
49 of the United States Code, or any 
order, rule, regulation, standard, or 
ban under such provision. 
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§ 1988.103 Filing of retaliation com-
plaint. 

(a) Who may file. A person who be-
lieves that he or she has been dis-
charged or otherwise retaliated against 
by any person in violation of MAP–21 
may file, or have filed by any person on 
his or her behalf, a complaint alleging 
such retaliation. 

(b) Nature of filing. No particular 
form of complaint is required. A com-
plaint may be filed orally or in writing. 
Oral complaints will be reduced to 
writing by OSHA. If the complainant is 
unable to file the complaint in English, 
OSHA will accept the complaint in any 
language. 

(c) Place of filing. The complaint 
should be filed with the OSHA office re-
sponsible for enforcement activities in 
the geographical area where the com-
plainant resides or was employed, but 
may be filed with any OSHA officer or 
employee. Addresses and telephone 
numbers for these officials are set forth 
in local directories and at the fol-
lowing Internet address: http:// 
www.osha.gov. 

(d) Time for filing. Within 180 days 
after an alleged violation of MAP–21 
occurs, any person who believes that he 
or she has been retaliated against in 
violation of the MAP–21 may file, or 
have filed by any person on his or her 
behalf, a complaint alleging such retal-
iation. The date of the postmark, fac-
simile transmittal, electronic commu-
nication transmittal, telephone call, 
hand-delivery, delivery to a third-party 
commercial carrier, or in-person filing 
at an OSHA office will be considered 
the date of filing. The time for filing a 
complaint may be tolled for reasons 
warranted by applicable case law. For 
example, OSHA may consider the time 
for filing a complaint to be tolled if a 
complainant mistakenly files a com-
plaint with an agency other than OSHA 
within 180 days after an alleged adverse 
action. 

§ 1988.104 Investigation. 
(a) Upon receipt of a complaint in the 

investigating office, OSHA will notify 
the respondent of the filing of the com-
plaint, of the allegations contained in 
the complaint, and of the substance of 
the evidence supporting the complaint. 
Such materials will be redacted, if nec-

essary, consistent with the Privacy Act 
of 1974, 5 U.S.C. 552a, and other applica-
ble confidentiality laws. OSHA will 
also notify the respondent of its rights 
under paragraphs (b) and (f) of this sec-
tion and paragraph (e) of § 1988.110. 
OSHA will provide an unredacted copy 
of these same materials to the com-
plainant (or the complainant’s legal 
counsel if complainant is represented 
by counsel) and to the NHTSA. 

(b) Within 20 days of receipt of the 
notice of the filing of the complaint 
provided under paragraph (a) of this 
section, the respondent may submit to 
OSHA a written statement and any af-
fidavits or documents substantiating 
its position. Within the same 20 days, 
the respondent may request a meeting 
with OSHA to present its position. 

(c) During the investigation, OSHA 
will request that each party provide 
the other parties to the whistleblower 
complaint with a copy of submissions 
to OSHA that are pertinent to the 
whistleblower complaint. Alter-
natively, if a party does not provide its 
submissions to OSHA to the other 
party, OSHA will provide them to the 
other party (or the party’s legal coun-
sel if the party is represented by coun-
sel) at a time permitting the other 
party an opportunity to respond. Be-
fore providing such materials to the 
other party, OSHA will redact them, if 
necessary, consistent with the Privacy 
Act of 1974, 5 U.S.C. 552a, and other ap-
plicable confidentiality laws. OSHA 
will also provide each party with an op-
portunity to respond to the other par-
ty’s submissions. 

(d) Investigations will be conducted 
in a manner that protects the confiden-
tiality of any person who provides in-
formation on a confidential basis, 
other than the complainant, in accord-
ance with part 70 of this title. 

(e)(1) A complaint will be dismissed 
unless the complainant has made a 
prima facie showing that a protected 
activity was a contributing factor in 
the adverse action alleged in the com-
plaint. 

(2) The complaint, supplemented as 
appropriate by interviews of the com-
plainant, must allege the existence of 
facts and evidence to make a prima 
facie showing as follows: 
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(i) The employee engaged in a pro-
tected activity; 

(ii) The respondent knew or sus-
pected that the employee engaged in 
the protected activity; 

(iii) The employee suffered an ad-
verse action; and 

(iv) The circumstances were suffi-
cient to raise the inference that the 
protected activity was a contributing 
factor in the adverse action. 

(3) For purposes of determining 
whether to investigate, the complain-
ant will be considered to have met the 
required burden if the complaint on its 
face, supplemented as appropriate 
through interviews of the complainant, 
alleges the existence of facts and either 
direct or circumstantial evidence to 
meet the required showing, i.e., to give 
rise to an inference that the respond-
ent knew or suspected that the em-
ployee engaged in protected activity 
and that the protected activity was a 
contributing factor in the adverse ac-
tion. The burden may be satisfied, for 
example, if the complaint shows that 
the adverse action took place within a 
temporal proximity of the protected 
activity, or at the first opportunity 
available to the respondent, giving rise 
to the inference that it was a contrib-
uting factor in the adverse action. If 
the required showing has not been 
made, the complainant (or the com-
plainant’s legal counsel if complainant 
is represented by counsel) will be so no-
tified and the investigation will not 
commence. 

(4) Notwithstanding a finding that a 
complainant has made a prima facie 
showing, as required by this section, 
further investigation of the complaint 
will not be conducted if the respondent 
demonstrates by clear and convincing 
evidence that it would have taken the 
same adverse action in the absence of 
the complainant’s protected activity. 

(5) If the respondent fails to make a 
timely response or fails to satisfy the 
burden set forth in the prior paragraph, 
OSHA will proceed with the investiga-
tion. The investigation will proceed 
whenever it is necessary or appropriate 
to confirm or verify the information 
provided by the respondent. 

(f) Prior to the issuance of findings 
and a preliminary order as provided for 
in § 1988.105, if OSHA has reasonable 

cause, on the basis of information 
gathered under the procedures of this 
part, to believe that the respondent has 
violated MAP–21 and that preliminary 
reinstatement is warranted, OSHA will 
contact the respondent (or the respond-
ent’s legal counsel if respondent is rep-
resented by counsel) to give notice of 
the substance of the relevant evidence 
supporting the complainant’s allega-
tions as developed during the course of 
the investigation. This evidence in-
cludes any witness statements, which 
will be redacted to protect the identity 
of confidential informants where state-
ments were given in confidence; if the 
statements cannot be redacted without 
revealing the identity of confidential 
informants, summaries of their con-
tents will be provided. The complain-
ant will also receive a copy of the ma-
terials that must be provided to the re-
spondent under this paragraph. Before 
providing such materials, OSHA will 
redact them, if necessary, consistent 
with the Privacy Act of 1974, 5 U.S.C. 
552a, and other applicable confiden-
tiality laws. The respondent will be 
given the opportunity to submit a writ-
ten response, to meet with the investi-
gator, to present statements from wit-
nesses in support of its position, and to 
present legal and factual arguments. 
The respondent must present this evi-
dence within 10 business days of 
OSHA’s notification pursuant to this 
paragraph, or as soon thereafter as 
OSHA and the respondent can agree, if 
the interests of justice so require. 

§ 1988.105 Issuance of findings and 
preliminary orders. 

(a) After considering all the relevant 
information collected during the inves-
tigation, the Assistant Secretary will 
issue, within 60 days of the filing of the 
complaint, written findings as to 
whether or not there is reasonable 
cause to believe that the respondent 
has retaliated against the complainant 
in violation of MAP–21. 

(1) If the Assistant Secretary con-
cludes that there is reasonable cause to 
believe that a violation has occurred, 
the Assistant Secretary will accom-
pany the findings with a preliminary 
order providing relief to the complain-
ant. The preliminary order will re-
quire, where appropriate: Affirmative 
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action to abate the violation; rein-
statement of the complainant to his or 
her former position, together with the 
compensation (including back pay and 
interest), terms, conditions and privi-
leges of the complainant’s employ-
ment; and payment of compensatory 
damages, including, at the request of 
the complainant, the aggregate 
amount of all costs and expenses (in-
cluding attorney and expert witness 
fees) reasonably incurred. Interest on 
back pay will be calculated using the 
interest rate applicable to under-
payment of taxes under 26 U.S.C. 6621 
and will be compounded daily. The pre-
liminary order will also require the re-
spondent to submit appropriate docu-
mentation to the Social Security Ad-
ministration allocating any back pay 
award to the appropriate calendar 
quarters. 

(2) If the Assistant Secretary con-
cludes that a violation has not oc-
curred, the Assistant Secretary will 
notify the parties of that finding. 

(b) The findings and, where appro-
priate, the preliminary order will be 
sent by means that allow OSHA to con-
firm delivery to all parties of record 
(and each party’s legal counsel if the 
party is represented by counsel). The 
findings and, where appropriate, the 
preliminary order will inform the par-
ties of the right to object to the find-
ings and/or order and to request a hear-
ing, and of the right of the respondent 
to request an award of attorney fees 
not exceeding $1,000 from the ALJ, re-
gardless of whether the respondent has 
filed objections, if the respondent al-
leges that the complaint was frivolous 
or brought in bad faith. The findings 
and, where appropriate, the prelimi-
nary order also will give the address of 
the Chief Administrative Law Judge, 
U.S. Department of Labor, or appro-
priate information regarding filing ob-
jections electronically with the Office 
of Administrative Law Judges. At the 
same time, the Assistant Secretary 
will file with the Chief Administrative 
Law Judge a copy of the original com-
plaint and a copy of the findings and/or 
order. 

(c) The findings and any preliminary 
order will be effective 30 days after re-
ceipt by the respondent (or the re-
spondent’s legal counsel if the respond-

ent is represented by counsel), or on 
the compliance date set forth in the 
preliminary order, whichever is later, 
unless an objection and/or a request for 
hearing has been timely filed as pro-
vided at § 1988.106. However, the portion 
of any preliminary order requiring re-
instatement will be effective imme-
diately upon the respondent’s receipt 
of the findings and the preliminary 
order, regardless of any objections to 
the findings and/or the order. 

[81 FR 13984, Mar. 16, 2016, as amended at 86 
FR 1794, Jan. 11, 2021] 

Subpart B—Litigation 
§ 1988.106 Objections to the findings 

and the preliminary order and re-
quests for a hearing. 

(a) Any party who desires review, in-
cluding judicial review, of the findings 
and/or preliminary order, or a respond-
ent alleging that the complaint was 
frivolous or brought in bad faith who 
seeks an award of attorney fees under 
MAP–21, must file any objections and/ 
or a request for a hearing on the record 
within 30 days of receipt of the findings 
and preliminary order pursuant to 
§ 1988.105. The objections, request for a 
hearing, and/or request for attorney 
fees must be in writing and state 
whether the objections are to the find-
ings, the preliminary order, and/or 
whether there should be an award of 
attorney fees. The date of the post-
mark, facsimile transmittal, or elec-
tronic transmittal is considered the 
date of filing; if the objection is filed in 
person, by hand-delivery or other 
means, the objection is filed upon re-
ceipt. Objections must be filed with the 
Chief Administrative Law Judge, U.S. 
Department of Labor, in accordance 
with 29 CFR part 18, and copies of the 
objections must be served at the same 
time on the other parties of record, the 
OSHA official who issued the findings 
and order, the Assistant Secretary, and 
the Associate Solicitor, Division of 
Fair Labor Standards, U.S. Depart-
ment of Labor. 

(b) If a timely objection is filed, all 
provisions of the preliminary order will 
be stayed, except for the portion re-
quiring preliminary reinstatement, 
which will not be automatically 
stayed. The portion of the preliminary 
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order requiring reinstatement will be 
effective immediately upon the re-
spondent’s receipt of the findings and 
preliminary order, regardless of any 
objections to the order. The respondent 
may file a motion with the Office of 
Administrative Law Judges for a stay 
of the Assistant Secretary’s prelimi-
nary order of reinstatement, which 
shall be granted only based on excep-
tional circumstances. If no timely ob-
jection is filed with respect to either 
the findings or the preliminary order, 
the findings and/or the preliminary 
order will become the final decision of 
the Secretary, not subject to judicial 
review. 

[81 FR 13984, Mar. 16, 2016, as amended at 86 
FR 1794, Jan. 11, 2021] 

§ 1988.107 Hearings. 
(a) Except as provided in this part, 

proceedings will be conducted in ac-
cordance with the rules of practice and 
procedure for administrative hearings 
before the Office of Administrative 
Law Judges, codified at subpart A of 
part 18 of this title. 

(b) Upon receipt of an objection and 
request for hearing, the Chief Adminis-
trative Law Judge will promptly assign 
the case to an ALJ who will notify the 
parties of the day, time, and place of 
hearing. The hearing is to commence 
expeditiously, except upon a showing of 
good cause or unless otherwise agreed 
to by the parties. Hearings will be con-
ducted de novo on the record. ALJs 
have broad discretion to limit dis-
covery in order to expedite the hearing. 

(c) If both the complainant and the 
respondent object to the findings and/ 
or order, the objections will be consoli-
dated and a single hearing will be con-
ducted. 

(d) Formal rules of evidence will not 
apply, but rules or principles designed 
to assure production of the most pro-
bative evidence will be applied. The 
ALJ may exclude evidence that is im-
material, irrelevant, or unduly repeti-
tious. 

[81 FR 13984, Mar. 16, 2016, as amended at 86 
FR 1794, Jan. 11, 2021] 

§ 1988.108 Role of Federal agencies. 
(a)(1) The complainant and the re-

spondent will be parties in every pro-

ceeding and must be served with copies 
of all documents in the case. At the As-
sistant Secretary’s discretion, the As-
sistant Secretary may participate as a 
party or as amicus curiae at any time 
at any stage of the proceeding. This 
right to participate includes, but is not 
limited to, the right to petition for re-
view of a decision of an ALJ, including 
a decision approving or rejecting a set-
tlement agreement between the com-
plainant and the respondent. 

(2) Parties must send copies of docu-
ments to OSHA and to the Associate 
Solicitor, Division of Fair Labor 
Standards, U.S. Department of Labor, 
only upon request of OSHA, or when 
OSHA is participating in the pro-
ceeding, or when service on OSHA and 
the Associate Solicitor is otherwise re-
quired by these rules. 

(b) The NHTSA, if interested in a 
proceeding, may participate as amicus 
curiae at any time in the proceeding, 
at NHTSA’s discretion. At the request 
of NHTSA, copies of all documents in a 
case must be sent to NHTSA, whether 
or not it is participating in the pro-
ceeding. 

§ 1988.109 Decision and orders of the 
administrative law judge. 

(a) The decision of the ALJ will con-
tain appropriate findings, conclusions, 
and an order pertaining to the rem-
edies provided in paragraph (d) of this 
section, as appropriate. A determina-
tion that a violation has occurred may 
be made only if the complainant has 
demonstrated by a preponderance of 
the evidence that protected activity 
was a contributing factor in the ad-
verse action alleged in the complaint. 

(b) If the complainant has satisfied 
the burden set forth in the prior para-
graph, relief may not be ordered if the 
respondent demonstrates by clear and 
convincing evidence that it would have 
taken the same adverse action in the 
absence of any protected activity. 

(c) Neither OSHA’s determination to 
dismiss a complaint without com-
pleting an investigation pursuant to 
§ 1988.104(e) nor OSHA’s determination 
to proceed with an investigation is sub-
ject to review by the ALJ, and a com-
plaint may not be remanded for the 
completion of an investigation or for 
additional findings on the basis that a 
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determination to dismiss was made in 
error. Rather, if there otherwise is ju-
risdiction, the ALJ will hear the case 
on the merits or dispose of the matter 
without a hearing if the facts and cir-
cumstances warrant. 

(d)(1) If the ALJ concludes that the 
respondent has violated the law, the 
ALJ will issue an order that will re-
quire, where appropriate: Affirmative 
action to abate the violation; rein-
statement of the complainant to his or 
her former position, together with the 
compensation (including back pay and 
interest), terms, conditions, and privi-
leges of the complainant’s employ-
ment; and payment of compensatory 
damages, including, at the request of 
the complainant, the aggregate 
amount of all costs and expenses (in-
cluding attorney and expert witness 
fees) reasonably incurred. Interest on 
back pay will be calculated using the 
interest rate applicable to under-
payment of taxes under 26 U.S.C. 6621 
and will be compounded daily. The 
order will also require the respondent 
to submit appropriate documentation 
to the Social Security Administration 
allocating any back pay award to the 
appropriate calendar quarters. 

(2) If the ALJ determines that the re-
spondent has not violated the law, an 
order will be issued denying the com-
plaint. If, upon the request of the re-
spondent, the ALJ determines that a 
complaint was frivolous or was brought 
in bad faith, the ALJ may award to the 
respondent a reasonable attorney fee, 
not exceeding $1,000. 

(e) The decision will be served upon 
all parties to the proceeding, the As-
sistant Secretary, and the Associate 
Solicitor, Division of Fair Labor 
Standards, U.S. Department of Labor. 
Any ALJ’s decision requiring rein-
statement or lifting an order of rein-
statement by the Assistant Secretary 
will be effective immediately upon re-
ceipt of the decision by the respondent. 
All other portions of the ALJ’s order 
will be effective 14 days after the date 
of the decision unless a timely petition 
for review has been filed with the Ad-
ministrative Review Board (ARB), U.S. 
Department of Labor. The decision of 
the ALJ will become the final order of 
the Secretary unless a petition for re-
view is timely filed with the ARB and 

the ARB accepts the petition for re-
view. 

§ 1988.110 Decision and orders of the 
Administrative Review Board. 

(a) Any party desiring to seek review, 
including judicial review, of a decision 
of the ALJ, or a respondent alleging 
that the complaint was frivolous or 
brought in bad faith who seeks an 
award of attorney fees, must file a 
written petition for review with the 
ARB. The parties should identify in 
their petitions for review the legal con-
clusions or orders to which they object, 
or the objections may be deemed 
waived. A petition must be filed within 
14 days of the date of the decision of 
the ALJ. The date of the postmark, 
facsimile transmittal, or electronic 
communication transmittal will be 
considered to be the date of filing; if 
the petition is filed in person, by hand 
delivery or other means, the petition is 
considered filed upon receipt. The peti-
tion must be served on all parties and 
on the Chief Administrative Law Judge 
at the time it is filed with the ARB. 
Copies of the petition for review must 
be served on the Assistant Secretary 
and on the Associate Solicitor, Divi-
sion of Fair Labor Standards, U.S. De-
partment of Labor. 

(b) If a timely petition for review is 
filed pursuant to paragraph (a) of this 
section, the decision of the ALJ will 
become the final order of the Secretary 
unless the ARB, within 30 days of the 
filing of the petition, issues an order 
notifying the parties that the case has 
been accepted for review. If a case is 
accepted for review, the decision of the 
ALJ will be inoperative unless and 
until the ARB issues an order adopting 
the decision, except that any order of 
reinstatement will be effective while 
review is conducted by the ARB, unless 
the ARB grants a motion by the re-
spondent to stay that order based on 
exceptional circumstances. The ARB 
will specify the terms under which any 
briefs are to be filed. The ARB will re-
view the factual determinations of the 
ALJ under the substantial evidence 
standard. If no timely petition for re-
view is filed, or the ARB denies review, 
the decision of the ALJ will become 
the final order of the Secretary. If no 
timely petition for review is filed, the 
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resulting final order is not subject to 
judicial review. 

(c) The decision of the ARB will be 
issued within 120 days of the conclusion 
of the hearing, which will be deemed to 
be 14 days after the decision of the 
ALJ, unless a motion for reconsider-
ation has been filed with the ALJ in 
the interim. In such case, the conclu-
sion of the hearing is the date the mo-
tion for reconsideration is ruled upon 
or 14 days after a new decision is 
issued. The ARB’s decision will be 
served upon all parties and the Chief 
Administrative Law Judge. The deci-
sion will also be served on the Assist-
ant Secretary and on the Associate So-
licitor, Division of Fair Labor Stand-
ards, U.S. Department of Labor, even if 
the Assistant Secretary is not a party. 

(d) If the ARB concludes that the re-
spondent has violated the law, the ARB 
will issue an order providing relief to 
the complainant. The order will re-
quire, where appropriate, affirmative 
action to abate the violation; rein-
statement of the complainant to his or 
her former position, together with the 
compensation (including back pay and 
interest), terms, conditions, and privi-
leges of the complainant’s employ-
ment; and payment of compensatory 
damages, including, at the request of 
the complainant, the aggregate 
amount of all costs and expenses (in-
cluding attorney and expert witness 
fees) reasonably incurred. Interest on 
back pay will be calculated using the 
interest rate applicable to under-
payment of taxes under 26 U.S.C. 6621 
and will be compounded daily. The 
order will also require the respondent 
to submit appropriate documentation 
to the Social Security Administration 
allocating any back pay award to the 
appropriate calendar quarters. Such 
order is subject to discretionary review 
by the Secretary as provided in Sec-
retary’s Order 01–2020 (or any successor 
to that order). 

(e) If the ARB concludes that the re-
spondent has not violated the law, the 
ARB will issue an order denying the 
complaint. If, upon the request of the 
respondent, the ARB determines that a 
complaint was frivolous or was brought 
in bad faith, the ARB may award to the 
respondent reasonable attorney fees, 
not exceeding $1,000. An order under 

this section is subject to discretionary 
review by the Secretary as provided in 
Secretary’s Order 01–2020 (or any suc-
cessor to that order). 

[81 FR 13984, Mar. 16, 2016, as amended at 85 
FR 30626, May 20, 2020; 86 FR 1794, Jan. 11, 
2021] 

Subpart C—Miscellaneous 
Provisions 

§ 1988.111 Withdrawal of complaints, 
findings, objections, and petitions 
for review; settlement. 

(a) At any time prior to the filing of 
objections to the Assistant Secretary’s 
findings and/or preliminary order, a 
complainant may withdraw his or her 
complaint by notifying OSHA, orally 
or in writing, of his or her withdrawal. 
OSHA then will confirm in writing the 
complainant’s desire to withdraw and 
determine whether to approve the 
withdrawal. OSHA will notify the par-
ties (and each party’s legal counsel if 
the party is represented by counsel) of 
the approval of any withdrawal. If the 
complaint is withdrawn because of set-
tlement, the settlement must be sub-
mitted for approval in accordance with 
paragraph (d) of this section. A com-
plainant may not withdraw his or her 
complaint after the filing of objections 
to the Assistant Secretary’s findings 
and/or preliminary order. 

(b) The Assistant Secretary may 
withdraw the findings and/or prelimi-
nary order at any time before the expi-
ration of the 30-day objection period 
described in § 1988.106, provided that no 
objection has been filed yet, and sub-
stitute new findings and/or a new pre-
liminary order. The date of the receipt 
of the substituted findings or order will 
begin a new 30-day objection period. 

(c) At any time before the Assistant 
Secretary’s findings and/or order be-
come final, a party may withdraw ob-
jections to the Assistant Secretary’s 
findings and/or order by filing a writ-
ten withdrawal with the ALJ. If the 
case is on review with the ARB, a party 
may withdraw a petition for review of 
an ALJ’s decision at any time before 
that decision becomes final by filing a 
written withdrawal with the ARB. The 
ALJ or the ARB, as the case may be, 
will determine whether to approve the 
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withdrawal of the objections or the pe-
tition for review. If the ALJ approves a 
request to withdraw objections to the 
Assistant Secretary’s findings and/or 
order, and there are no other pending 
objections, the Assistant Secretary’s 
findings and/or order will become the 
final order of the Secretary. If the ARB 
approves a request to withdraw a peti-
tion for review of an ALJ decision, and 
there are no other pending petitions for 
review of that decision, the ALJ’s deci-
sion will become the final order of the 
Secretary. If objections or a petition 
for review are withdrawn because of 
settlement, the settlement must be 
submitted for approval in accordance 
with paragraph (d) of this section. 

(d)(1) Investigative settlements. At any 
time after the filing of a complaint, 
but before the findings and/or order are 
objected to or become a final order by 
operation of law, the case may be set-
tled if OSHA, the complainant, and the 
respondent agree to a settlement. 
OSHA’s approval of a settlement 
reached by the respondent and the 
complainant demonstrates OSHA’s 
consent and achieves the consent of all 
three parties. 

(2) Adjudicatory settlements. At any 
time after the filing of objections to 
the Assistant Secretary’s findings and/ 
or order, the case may be settled if the 
participating parties agree to a settle-
ment and the settlement is approved 
by the ALJ if the case is before the 
ALJ, or by the ARB if the ARB has ac-
cepted the case for review. A copy of 
the settlement will be filed with the 
ALJ or the ARB, as appropriate. 

(e) Any settlement approved by 
OSHA, the ALJ, or the ARB will con-
stitute the final order of the Secretary 
and may be enforced in United States 
district court pursuant to § 1988.113. 

§ 1988.112 Judicial review. 

(a) Within 60 days after the issuance 
of a final order (including a decision 
issued by the Secretary upon his or her 
discretionary review) for which judicial 
review is available, any person ad-
versely affected or aggrieved by the 
order may file a petition for review of 
the order in the United States Court of 
Appeals for the circuit in which the 
violation allegedly occurred or the cir-

cuit in which the complainant resided 
on the date of the violation. 

(b) A final order is not subject to ju-
dicial review in any criminal or other 
civil proceeding. 

(c) If a timely petition for review is 
filed, the record of a case, including the 
record of proceedings before the ALJ, 
will be transmitted by the ARB or the 
ALJ, as the case may be, to the appro-
priate court pursuant to the Federal 
Rules of Appellate Procedure and the 
local rules of such court. 

[81 FR 13984, Mar. 16, 2016, as amended at 85 
FR 30627, May 20, 2020] 

§ 1988.113 Judicial enforcement. 

Whenever any person has failed to 
comply with a preliminary order of re-
instatement, or a final order, including 
one approving a settlement agreement, 
issued under MAP–21, the Secretary 
may file a civil action seeking enforce-
ment of the order in the United States 
district court for the district in which 
the violation was found to have oc-
curred. Whenever any person has failed 
to comply with a preliminary order of 
reinstatement, or a final order, includ-
ing one approving a settlement agree-
ment, issued under MAP–21, a person 
on whose behalf the order was issued 
may file a civil action seeking enforce-
ment of the order in the appropriate 
United States district court. 

§ 1988.114 District court jurisdiction of 
retaliation complaints. 

(a) If the Secretary has not issued a 
final decision with 210 days of the filing 
of the complaint, and there is no show-
ing that there has been delay due to 
the bad faith of the complainant, the 
complainant may bring an action at 
law or equity for de novo review in the 
appropriate district court of the United 
States, which will have jurisdiction 
over such an action without regard to 
the amount in controversy. At the re-
quest of either party, the action shall 
be tried by the court with a jury. 

(b) A proceeding under paragraph (a) 
of this section shall be governed by the 
same legal burdens of proof specified in 
§ 1988.109. 

(c) Within seven days after filing a 
complaint in federal court, a complain-
ant must file with OSHA, the ALJ, or 
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the ARB, depending on where the pro-
ceeding is pending, a copy of the file- 
stamped complaint. A copy of the com-
plaint also must be served on the 
OSHA official who issued the findings 
and/or preliminary order, the Assistant 
Secretary, and the Associate Solicitor, 
Division of Fair Labor Standards, U.S. 
Department of Labor. 

§ 1988.115 Special circumstances; 
waiver of rules. 

In special circumstances not con-
templated by the provisions of these 
rules, or for good cause shown, the ALJ 
or the ARB on review may, upon appli-
cation, after three-days’ notice to all 
parties, waive any rule or issue such 
orders that justice or the administra-
tion of MAP–21 requires. 

PART 1990—IDENTIFICATION, 
CLASSIFICATION, AND REGULA-
TION OF POTENTIAL OCCUPA-
TIONAL CARCINOGENS 

GENERAL 

Sec. 
1990.101 Scope. 
1990.102 Purpose. 
1990.103 Definitions. 
1990.104 Scientific review panel. 
1990.105 Advisory committees. 
1990.106 Amendments to this policy. 

THE OSHA CANCER POLICY 

1990.111 General statement of regulatory 
policy. 

1990.112 Classification of potential carcino-
gens. 

PRIORITY SETTING 

1990.121 Candidate list of potential occupa-
tional carcinogens. 

1990.122 Response to petitions. 
1990.131 Priority lists for regulating poten-

tial occupational carcinogens. 
1990.132 Factors to be considered. 
1990.133 Publication. 

REGULATION OF POTENTIAL OCCUPATIONAL 
CARCINOGENS 

1990.141 Advance notice of proposed rule-
making. 

1990.142 Initiation of a rulemaking. 
1990.143 General provisions for the use of 

human and animal data. 
1990.144 Criteria for consideration of argu-

ments on certain issues. 
1990.145 Consideration of substantial new 

issues or substantial new evidence. 

1990.146 Issues to be considered in the rule-
making. 

1990.147 Final action. 

MODEL STANDARDS 

1990.151 Model standard pursuant to section 
6(b) of the Act. 

1990.152 Model emergency temporary stand-
ard pursuant to section 6(c) of the Act. 

AUTHORITY: Secs. 4, 6, 8, Occupational Safe-
ty and Health Act of 1970 (29 U.S.C. 653, 655, 
657); Secretary of Labor’s Order No. 8–76 (41 
FR 25059); and 29 CFR part 1911. 

SOURCE: 45 FR 5282, Jan. 22, 1980, unless 
otherwise noted. 

GENERAL 

§ 1990.101 Scope. 
This part establishes criteria and 

procedures for the identification, clas-
sification, and regulation of potential 
occupational carcinogens found in each 
workplace in the United States regu-
lated by the Occupational Safety and 
Health Act of 1970 (the Act). The proce-
dures contained in this part supple-
ment the procedural regulations in 
other parts of this chapter. In the 
event of a conflict, the procedures con-
tained in this part shall govern the 
identification, classification, and regu-
lation of potential occupational car-
cinogens. This part may be referred to 
as ‘‘The OSHA Cancer Policy.’’ 

§ 1990.102 Purpose. 
The Act provides, among other 

things, that 

the Secretary, in promulgating standards 
dealing with toxic materials or harmful 
physical agents under this section, shall 
set the standard which most adequately 
assures, to the extent feasible, on the basis 
of the best available evidence, that no em-
ployee will suffer material impairment of 
health or functional capacity even if such 
employee has regular exposure to the haz-
ard dealt with by such standard for the pe-
riod of his or her working life. Develop-
ment of standards under this section shall 
be based upon research, demonstrations, 
experiments, and such other information 
as may be appropriate. In addition to the 
attainment of the highest degree of health 
and safety protection for the employee, 
other considerations shall be the latest 
available scientific data in the field, the 
feasibility of the standards, and experience 
gained under this and other health and 
safety laws. Whenever practicable, the 
standard promulgated shall be expressed in 
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terms of objective criteria and of the per-
formance desired (section 6(b)(5)). 

It is the purpose of the regulations of 
this part to carry out the intent of the 
Act with respect to the identification, 
classification, and regulation of poten-
tial occupational carcinogens. 

§ 1990.103 Definitions. 
Terms used in this part shall have 

the meanings set forth in the Act. In 
addition, as used in this part, the fol-
lowing terms shall have the meanings 
set forth below: 

Act means the Occupational Safety 
and Health Act of 1970 (Pub. L. 91–596, 
84 Stat. 1590 et seq., 29 U.S.C. 551 et seq.). 

Administrator of EPA means the Ad-
ministrator of the United States Envi-
ronmental Protection Agency, or des-
ignee. 

Chairperson of CPSC means the Chair-
man of the United States Consumer 
Product Safety Commission, or des-
ignee. 

Commissioner of FDA means the Com-
missioner of the Food and Drug Admin-
istration, United States Department of 
Health and Human Services, or des-
ignee. 

Director of NCI means the Director of 
the National Cancer Institute, United 
States Department of Health and 
Human Services, or designee. 

Director of NIEHS means the Director 
of the National Institute of Environ-
mental Health Sciences, United States 
Department of Health and Human 
Services, or designee. 

Director of NIOSH means the Director 
of the National Institute for Occupa-
tional Safety and Health, United 
States Department of Health and 
Human Services, or designee. 

Mutagenesis means the induction of 
heritable changes in the genetic mate-
rial of either somatic or germinal cells. 

Positive results in short-term tests 
means positive results in assays for 
two or more of the following types of 
effect: 

(1) The induction of DNA damage 
and/or repair; 

(2) Mutagenesis in bacteria, yeast, 
Neurospora or Drosophila melanogaster; 

(3) Mutagenesis in mammalian so-
matic cells; 

(4) Mutagenesis in mammalian ger-
minal cells; or 

(5) Neoplastic transformation of 
mammalian cells in culture. 

Potential occupational carcinogen 
means any substance, or combination 
or mixture of substances, which causes 
an increased incidence of benign and/or 
malignant neoplasms, or a substantial 
decrease in the latency period between 
exposure and onset of neoplasms in hu-
mans or in one or more experimental 
mammalian species as the result of any 
oral, respiratory or dermal exposure, or 
any other exposure which results in the 
induction of tumors at a site other 
than the site of administration. This 
definition also includes any substance 
which is metabolized into one or more 
potential occupational carcinogens by 
mammals. 

Secretary of HHS means the Secretary 
of the United States Department of 
Health and Human Services, or des-
ignee. 

§ 1990.104 Scientific review panel. 
(a) General. At any time, the Sec-

retary may request the Director of 
NCI, the Director of NIEHS and/or the 
Director of NIOSH to convene a sci-
entific review panel (‘‘the panel’’) to 
provide recommendations to the Sec-
retary in the identification, classifica-
tion, or regulation of any potential oc-
cupational carcinogen. 

(b) Membership. The panel will consist 
of individuals chosen by the respective 
Director(s). The panel will consist of 
individuals who are appropriately 
qualified in the disciplines relevant to 
the issues to be considered, and who 
are employed by the United States. 
The panel does not constitute an advi-
sory committee within the meaning of 
section 6(b) or 7(b) of the Act, or the 
Federal Advisory Committee Act (Pub. 
L. 92–463, 86 Stat. 770). 

(c) Report. The Secretary shall re-
quest that the panel submit a report of 
its evaluation within ninety (90) days 
after the appointment of the members 
of the panel. The Secretary shall place 
a copy of the report in the record of 
any relevant rulemaking undertaken 
pursuant to this part and allow an ap-
propriate time for public review and 
comment. If a panel is not established 
or fails to file a timely report, or if the 
Secretary determines that it is nec-
essary to proceed without waiting for 
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the panel’s report, the Secretary may 
proceed in making any determination 
without such report. 

(d) Other aid and assistance. Nothing 
herein precludes the Secretary from 
obtaining advice or other aid from any 
person or organization including NCI, 
NIEHS, and NIOSH. 

§ 1990.105 Advisory committees. 
The Secretary may appoint an Advi-

sory Committee, pursuant to sections 
6(b) and 7 of the Act, and 29 CFR part 
1912, concerning any potential occupa-
tional carcinogen. The Secretary shall 
require the Advisory Committee to 
submit its recommendations to assist 
the Secretary in standard setting no 
later than ninety (90) days from the 
date of the Advisory Committee’s ap-
pointment, unless extended by the Sec-
retary for exceptional circumstances. 
If an Advisory Committee fails to file a 
timely report, the Secretary may pro-
ceed in standard setting activities 
without such a report. 

§ 1990.106 Amendments to this policy. 
(a) Initiation of review of this policy— 

(1) Secretary’s request. No later than 
every three (3) years from the effective 
date of this part, or from the last gen-
eral review, the Secretary shall request 
the Director of NCI, the Director of 
NIEHS and/or the Director of NIOSH, 
to review this part and render their 
opinions on whether significant sci-
entific or technical advances made 
since the effective date of this part 
warrant any amendment to this part. 
The request shall ask that the answer 
be provided to the Secretary within 
one hundred twenty (120) days. 

(2) Recommendations by the institutes. 
At any time, the Director of NCI, the 
Director of NIEHS and/or the Director 
of NIOSH may submit recommenda-
tions to the Secretary for amendments 
to this part whenever any of them be-
lieves that scientific or technical ad-
vances justify such amendments. 

(3) Petitions from the public. (i) Any in-
terested person may petition the Sec-
retary concerning amendments to this 
part based upon substantial new issues 
or substantial new evidence. 

(ii) For the purposes of this part, sub-
stantial new evidence is evidence 
which differs significantly from that 

presented in establishing this part, in-
cluding amendments. 

(iii) For the purposes of this part, 
substantial new issues are issues which 
differ significantly from those upon 
which the Secretary has reached a con-
clusion in the rulemaking establishing 
this part (including the conclusions 
reached in the preamble). 

(iv) Each petition to amend this part 
shall contain at least the following in-
formation: 

(A) Name and address of petitioner; 
(B) The provisions which the peti-

tioner believes are inappropriate; 
(C) All data, views and arguments re-

lied upon by the petitioner; and 
(D) A detailed statement and anal-

ysis as to why the petitioner believes 
that the data, views and arguments 
presented by petitioner: 

(1) Constitute substantial new issues 
or substantial new evidence; and 

(2) Are so significant as to warrant 
amendment of this part. 

(b) Response to recommendations and 
petitions—(1) By the institutes. Whenever 
any Director recommends an amend-
ment to this part, the Secretary shall, 
within one hundred twenty (120) days 
after receipt of the recommendation, 
publish in the FEDERAL REGISTER, a no-
tice which: 

(i) States the reasons why the Sec-
retary has determined not to com-
mence a rulemaking proceeding to 
amend this part, in whole or in part, at 
that time; or 

(ii) Commences a rulemaking pro-
ceeding to consider amending this part 
accordingly; or 

(iii) Appoints an Advisory Committee 
as provided for by § 1990.105 of this part 
and sections 6(b) and 7 of the Act. 

(2) By the public. Within ninety (90) 
days, or as soon thereafter as possible, 
after receipt of a petition pursuant to 
§ 1990.106(a)(3), the Secretary shall: 

(i) Refer the petition to the Director 
of NCI, the Director of NIEHS and/or 
the Director of NIOSH, in which case 
the provisions of § 1990.106 (a)(1) and 
(b)(1) are applicable; or 

(ii) Appoint an advisory committee; 
(iii) Deny the petition, briefly giving 

the reasons therefor; or 
(iv) Commence a rulemaking pro-

ceeding to consider amending this part 
accordingly. 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00228 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



219 

Occu. Safety and Health Admin., Labor § 1990.111 

(3) On the Secretary’s motion. At any 
time, the Secretary may, on his own 
motion, commence a rulemaking pro-
ceeding to amend this part. 

[45 FR 5282, Jan. 22, 1980; 45 FR 43405, June 27, 
1980] 

THE OSHA CANCER POLICY 

§ 1990.111 General statement of regu-
latory policy. 

(a) This part establishes the criteria 
and procedures under which substances 
will be regulated by OSHA as potential 
occupational carcinogens. Although 
the conclusive identification of ‘‘car-
cinogens’’ is a complex matter ‘‘on the 
frontiers of science,’’ (IUD v. Hodgson 
499 F. 2d 467, 474 (D.C. Cir. 1974)), re-
sponsible health regulatory policy re-
quires that criteria should be specified 
for the identification of substances 
which should be regulated as posing po-
tential cancer risks to workers. 

(b) The criteria established by this 
part are based on an extensive review 
of scientific data and opinions. The 
part provides for amending these cri-
teria in light of new scientific develop-
ments. Decisions as to whether any 
particular substance meets the criteria 
or not will be consistent with the poli-
cies and procedures established by this 
part and will be based upon scientific 
evaluation of the evidence on that sub-
stance. 

(c) This part applies to individual 
substances, groups of substances, or 
combinations or mixtures of sub-
stances which may be found in work-
places in the United States. In indi-
vidual rulemaking proceedings under 
this part, the identity and range of 
substances and mixtures to be covered 
by the standard will be specified and 
the appropriateness of applying the 
available evidence to the range of sub-
stances and mixtures proposed for reg-
ulation will be subject to scientific and 
policy review. 

(d) Potential occupational carcino-
gens will be identified and classified on 
the basis of human epidemiological 
studies and/or experimental carcino-
genesis bioassays in mammals. Posi-
tive results in short term tests will 
also be used as concordant evidence. 

(e) Potential occupational carcino-
gens will be classified and regulated in 

accordance with the policy. The sci-
entific evidence as to whether indi-
vidual substances meet these criteria 
will be considered in individual 
rulemakings. The issues which may be 
considered in these rulemakings will be 
limited as specified herein. 

(f) This policy provides for the classi-
fication of potential occupational car-
cinogens into two categories depending 
on the nature and extent of the avail-
able scientific evidence. The two cat-
egories of potential occupational car-
cinogens may be regulated differently. 

(g) The policy establishes a procedure 
for setting priorities and making them 
public. 

(h) Worker exposure to Category I 
Potential Carcinogens will be reduced 
primarily through the use of engineer-
ing and work practice controls. 

(i) Worker exposure to Category II 
Potential Carcinogens will be reduced 
as appropriate and consistent with the 
statutory requirements on a case-by- 
case basis in the rulemaking pro-
ceedings on individual substances. Any 
permissible exposure level so estab-
lished shall be met primarily through 
engineering and work practice con-
trols. 

(j) The assessment of cancer risk to 
workers resulting from exposure to a 
potential occupational carcinogen will 
be made on the basis of available data. 
Because of the uncertainties and seri-
ous consequences to workers if the es-
timated risk is understated, cautious 
and prudent assumptions will be uti-
lized to perform risk assessments. 

(k) Where the Secretary determines 
that one or more suitable substitutes 
exist for certain uses of Category I Po-
tential Carcinogens that are less haz-
ardous to humans, a no occupational 
exposure level shall be set for those 
uses, to be achieved solely through the 
use of engineering and work practice 
controls to encourage substitution. In 
determining whether a substitute is 
suitable, the Secretary will consider 
the technological and economic feasi-
bility of the introduction of the sub-
stitute, including its relative effective-
ness and other relevant factors, such as 
regulatory requirements and the time 
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needed for an orderly transition to the 
substitute. 

[45 FR 5282, Jan. 22, 1980, as amended at 46 
FR 5881, Jan. 21, 1981] 

§ 1990.112 Classification of potential 
carcinogens. 

The following criteria for identifica-
tion, classification and regulation of 
potential occupational carcinogens will 
be applied, unless the Secretary con-
siders evidence under the provisions of 
§§ 1990.143, 1990.144 and 1990.145 and de-
termines that such evidence warrants 
an exception to these criteria. 

(a) Category I Potential Carcinogens. A 
substance shall be identified, classified, 
and regulated as a Category I Potential 
Carcinogen if, upon scientific evalua-
tion, the Secretary determines that the 
substance meets the definition of a po-
tential occupational carcinogen in (1) 
humans, or (2) in a single mammalian 
species in a long-term bioassay where 
the results are in concordance with 
some other scientifically evaluated evi-
dence of a potential carcinogenic haz-
ard, or (3) in a single mammalian spe-
cies in an adequately conducted long- 
term bioassay, in appropriate cir-
cumstances where the Secretary deter-
mines the requirement for concordance 
is not necessary. Evidence of concord-
ance is any of the following: positive 
results from independent testing in the 
same or other species, positive results 
in short-term tests, or induction of tu-
mors at injection or implantation 
sites. 

(b) Category II Potential Carcinogens. 
A substance shall be identified, classi-
fied, and regulated as a Category II Po-
tential Carcinogen if, upon scientific 
evaluation, the Secretary determines 
that: 

(1) The substance meets the criteria 
set forth in § 1990.112(a), but the evi-
dence is found by the Secretary to be 
only ‘‘suggestive’’; or 

(2) The substance meets the criteria 
set forth in § 1990.112(a) in a single 
mammalian species without evidence 
of concordance. 

PRIORITY SETTING 

§ 1990.121 Candidate list of potential 
occupational carcinogens. 

(a) Contents. The Secretary shall pre-
pare a list of substances (the ‘‘Can-
didate List’’) which are reported to be 
present in any American workplace 
and which, on the basis of a brief sci-
entific review of available data, may be 
considered candidates for further sci-
entific review and possible regulation 
as Category I Potential Carcinogens or 
Category II Potential Carcinogens. For 
the purposes of this paragraph, ‘‘avail-
able data’’ means: 

(1) The data submitted by any per-
son; 

(2) Any data referred to by the Sec-
retary of HHS or by the Director of 
NIOSH, either in the latest list entitled 
‘‘Suspected Carcinogens’’ or any other 
communication; 

(3) Literature referred to in U.S. Pub-
lic Health Service, Publication No. 149; 

(4) Data summarized and reviewed in 
Monographs of the International Agen-
cy for Research on Cancer (IARC) of 
the World Health Organization; 

(5) The Toxic Substances Control Act 
Inventory of Chemical Substances, 
published by the Administrator of 
EPA; 

(6) The Secretary of HHS’s Annual 
Report to the President and the Con-
gress as required by the Community 
Mental Health Centers Extension Act 
of 1978, section 404(a)(9), 42 U.S.C. 285. 

(7) Any other relevant data of which 
the Secretary has actual knowledge. 

(b) Tentative classification. The Sec-
retary may tentatively designate sub-
stances on the Candidate List as can-
didates for classification as Category I 
Potential Carcinogens or as Category 
II Potential Carcinogens, or may list 
substances without a tentative des-
ignation, based on the brief scientific 
review of available data for the purpose 
of initiating a more extensive sci-
entific review. 

(c) No legal rights established. The in-
clusion or exclusion of any substance 
from the Candidate List shall not be 
subject to judicial review nor be the 
basis of any legal action, nor shall the 
exclusion of any substance from the 
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list prevent the regulation of that sub-
stance as a potential occupational car-
cinogen. The inclusion of a substance 
on the Candidate List and its possible 
tentative designation as a Category I 
Potential Carcinogen or a Category II 
Potential Carcinogen therein do not re-
flect a final scientific determination 
that the substance is, in fact, a Cat-
egory I Potential Carcinogen or a Cat-
egory II Potential Carcinogen. It is a 
policy determination based on the brief 
scientific review that the Secretary 
should conduct a thorough review of all 
relevant scientific data concerning the 
substance. 

EFFECTIVE DATE NOTE: At 48 FR 243, Jan. 4, 
1983, in § 1990.121, paragraphs (a) and (b) were 
stayed in order to evaluate the impact of 
publishing the Candidate Lists and Priority 
List and to reconsider the criteria used in es-
tablishing the lists (see also 47 FR 187, Jan. 
5, 1982). 

§ 1990.122 Response to petitions. 
Whenever the Secretary receives any 

information submitted in writing by 
any interested person concerning the 
inclusion or omission of any substance 
from the Candidate List, the Secretary 
shall briefly review the information 
and any other available data, as de-
fined in § 1990.121(a). The results of the 
Secretary’s review shall be transmitted 
to the petitioner, together with a short 
statement of the Secretary’s reasons 
therefor, and made public upon re-
quest. 

EFFECTIVE DATE NOTE: At 48 FR 243, Jan. 4, 
1983, § 1990.122 was stayed in order to evaluate 
the impact of publishing the Candidate List 
and Priority Lists and to reconsider the cri-
teria used in establishing the lists (see also 
47 FR 187, Jan. 5, 1982). 

§ 1990.131 Priority lists for regulating 
potential occupational carcinogens. 

The Secretary shall establish two 
priority lists for regulating potential 
occupational carcinogens. One list 
should include approximately ten (10) 
candidates for rulemaking as Category 
I Potential Carcinogens; the other ap-
proximately ten (10) candidates for 
rulemaking as Category II Potential 
Carcinogens. The order of placement of 
substances on these lists will not re-
flect the Secretary’s determination of 
the exact order in which these sub-

stances should be regulated in rule-
making proceedings but rather a policy 
determination that the Secretary plans 
to address some or all of these sub-
stances prior to proceeding with a 
thorough scientific review of data con-
cerning other substances on the Can-
didate List. The inclusion or exclusion 
of any substance on these lists shall 
not be subject to judicial review or be 
the basis for any legal action. The Sec-
retary may regulate a potential occu-
pational carcinogen which has not been 
placed on these lists. The inclusion of a 
substance on either of these lists does 
not reflect a final scientific determina-
tion that the substance is, in fact, a 
Category I Potential Carcinogen or a 
Category II Potential Carcinogen. 

EFFECTIVE DATE NOTE: At 48 FR 243, Jan. 4, 
1983, § 1990.131 was stayed in order to evaluate 
the impact of publishing the Candidate List 
and Priority Lists and to reconsider the cri-
teria used in establishing the lists (see also 
47 FR 187, Jan. 5, 1982). 

§ 1990.132 Factors to be considered. 

(a) The setting of priorities is a com-
plex matter which requires subjective 
and policy judgments. It is not appro-
priate to establish a rigid formula or to 
assign predetermined weight to each 
factor. The identification of some of 
the elements is to guide the OSHA staff 
and inform the public on the develop-
ment of priorities. It is not intended to 
create any legal rights with respect to 
the setting of priorities. 

(b) Some factors which may be taken 
into account in setting priorities for 
regulating potential occupational car-
cinogens, when such data are available, 
are: 

(1) The estimated number of workers 
exposed; 

(2) The estimated levels of human ex-
posure; 

(3) The levels of exposure to the sub-
stance which have been reported to 
cause an increased incidence of neo-
plasms in exposed humans, animals or 
both; 

(4) The extent to which regulatory 
action could reduce not only risks of 
contracting cancer but also other occu-
pational and environmental health haz-
ards; 
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(5) Whether the molecular structure 
of the substance is similar to the mo-
lecular structure of another substance 
which meets the definition of a poten-
tial occupational carcinogen; 

(6) Whether there are substitutes 
that pose a lower risk of cancer or 
other serious human health problems, 
or available evidence otherwise sug-
gests that the social and economic 
costs of regulation would be small; and 

(7) OSHA will also consider its re-
sponsibilities for dealing with other 
health and safety hazards and will con-
sider the actions being taken or 
planned by other governmental agen-
cies in dealing with the same or similar 
health and safety hazards. 

§ 1990.133 Publication. 
(a) The Secretary shall publish the 

Candidate List in the FEDERAL REG-
ISTER at least annually. 

(b) The Secretary shall publish the 
Priority Lists in the FEDERAL REG-
ISTER at least every six months and 
may seek public comment thereon. 

(c) The Secretary may periodically 
publish in the FEDERAL REGISTER a no-
tice requesting information concerning 
the classification and establishment of 
priorities for substances on the Can-
didate List together with a brief state-
ment describing the type of informa-
tion being sought. 

EFFECTIVE DATE NOTE: At 48 FR 243, Jan. 4, 
1983, § 1990.133 was stayed in order to evaluate 
the impact of publishing the Candidate List 
and Priority Lists and to reconsider the cri-
teria used in establishing the lists (see also 
47 FR 187, Jan. 5, 1982). 

REGULATION OF POTENTIAL 
OCCUPATIONAL CARCINOGENS 

§ 1990.141 Advance notice of proposed 
rulemaking. 

(a) Within thirty (30) days after 
OSHA initiates a study concerning the 
economic and/or technological feasi-
bility of specific standards that might 
be applied in the regulation of a poten-
tial occupational carcinogen, the Sec-
retary will normally publish, in the 
FEDERAL REGISTER, a notice which in-
cludes at least the following: 

(1) The name of the substance(s), 
(2) The scope of the study, including 

where possible, 

(i) Affected industries, 
(ii) Levels of exposure being studied, 
(iii) The anticipated completion date 

of the study; 
(3) A brief summary of the available 

data on health effects; 
(4) An estimate of when the Sec-

retary anticipates the issuance of a 
proposal; 

(5) An invitation to interested parties 
to provide relevant information; 

(6) A statement that persons wishing 
to provide OSHA with their own study 
should complete it within 30 days after 
the anticipated proposal date; and 

(7) A statement of the procedural re-
quirements that must be met before 
substantial new issues or substantial 
new evidence will be considered in the 
proceeding pursuant to § 1990.145. 

(b) Where the Secretary determines 
to discontinue a feasibility study, the 
Secretary should publish, within 30 
days, a notice in the FEDERAL REG-
ISTER so indicating. 

§ 1990.142 Initiation of a rulemaking. 
Where the Secretary decides to regu-

late a potential occupational car-
cinogen, the Secretary shall initiate a 
rulemaking proceeding in accordance 
with one of the following procedures, 
as appropriate. 

(a) Notice of proposed rulemakings (sec-
tion 6(b) of the Act)—(1) General. The 
Secretary may issue a notice of pro-
posed rulemaking in the FEDERAL REG-
ISTER, pursuant to section 6(b) of the 
Act and part 1911 of this chapter. The 
notice shall provide for no more than a 
sixty (60) day comment period, and 
may provide for a hearing, which shall 
be scheduled for no later than one hun-
dred (100) days after publication of the 
Notice of Proposed Rulemaking. The 
commencement of the hearing may be 
postponed once, for no more than thir-
ty (30) days, for good cause shown. 

(2) Provisions of the proposed standard 
for Category I Potential Carcinogens. 
Whenever the Secretary issues a notice 
of proposed rulemaking to regulate a 
substance as a Category I Potential 
Carcinogen: 

(i) The proposed standard shall con-
tain at least provisions for scope and 
application, definitions, notification of 
use, a permissible exposure limit, mon-
itoring, regulated areas, methods of 
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compliance including the development 
of a compliance plan, respiratory pro-
tection, protective clothing and equip-
ment, housekeeping, waste disposal, 
hygiene facilities, medical surveil-
lance, employee information and train-
ing, signs and labels, recordkeeping, 
and employee observation of moni-
toring as set forth in § 1990.151, unless 
the Secretary explains why any or all 
such provisions are not appropriate; 

(ii) The model standard set forth in 
§ 1990.151 shall be used as a guideline, 
and 

(iii) The permissible exposure limit 
shall be achieved primarily through en-
gineering and work practice controls 
except that if a suitable substitute is 
available for one or more uses no occu-
pational exposure shall be permitted 
for those uses. 

(3) Provisions of the proposed standard 
for Category II Potential Carcinogens. 
Whenever the Secretary issues a Notice 
of Proposed Rulemaking to regulate a 
substance as a Category II Potential 
Carcinogen: 

(i) The proposed standard shall con-
tain at least provisions for scope and 
application, definitions, notification of 
use, monitoring, respiratory protec-
tion, protective clothing and equip-
ment, housekeeping, waste disposal, 
medical surveillance, employee infor-
mation and training, recordkeeping 
and employee observation of moni-
toring as set forth in § 1990.151, unless 
the Secretary explains why any or all 
such provisions are not appropriate; 
and 

(ii) The model standard set forth in 
§ 1990.151 shall be used as a guideline; 
and 

(iii) Worker exposure to Category II 
Potential Carcinogens will be reduced 
as appropriate and consistent with the 
statutory requirements on a case-by- 
case basis in the individual rulemaking 
proceedings. Any permissible exposure 
level so established shall be met pri-
marily through engineering and work 
practice controls. 

(b) Emergency temporary standards 
(section 6(c) of the Act)—(1) General. The 
Secretary may issue an Emergency 
Temporary Standard (ETS) for a Cat-
egory I Potential Carcinogen in accord-
ance with section 6(c) of the Act. 

(2) Provisions of the ETS. (i) The ETS 
shall contain at least provisions for 
scope and application, definitions, no-
tification of use, a permissible expo-
sure limit, monitoring, methods of 
compliance including the development 
of a compliance plan, respiratory pro-
tection, protective clothing and equip-
ment, housekeeping, waste disposal, 
medical surveillance, employee infor-
mation and training, signs and labels, 
recordkeeping and employee observa-
tion of monitoring, unless the Sec-
retary explains why any or all such 
provisions are not appropriate. 

(ii) The model standard set forth in 
§ 1990.152 shall be used as a guideline. 

(iii) The permissible exposure limit 
shall be achieved through any prac-
ticable combination of engineering 
controls, work practice controls and 
respiratory protection. 

[45 FR 5282, Jan. 22, 1980, as amended at 46 
FR 5881, Jan. 21, 1981] 

§ 1990.143 General provisions for the 
use of human and animal data. 

Human and animal data which are 
scientifically evaluated to be positive 
evidence for carcinogenicity including 
the following policies shall be uni-
formly relied upon for the identifica-
tion of potential occupational carcino-
gens. Arguments challenging the fol-
lowing provisions or their application 
to specific substances will be consid-
ered in individual rulemaking pro-
ceedings only if the evidence presented 
in support of the arguments meets the 
criteria for consideration specified in 
§ 1990.144 or § 1990.145. 

(a) Positive human studies. Positive re-
sults obtained in one or more human 
epidemiologic studies will be used to 
establish the qualitative inference of 
carcinogenic hazards to workers. 

(b) Positive animal studies. Positive re-
sults obtained in one or more experi-
mental studies conducted in one or 
more mammalian species will be used 
to establish the qualitative inference 
of carcinogenic hazard to workers. Ar-
guments that positive results obtained 
in mammalian species should not be re-
lied upon will be considered only if evi-
dence is presented which meets the cri-
teria for consideration specified in 
§ 1990.144(c) or 1990.144(f). 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00233 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



224 

29 CFR Ch. XVII (7–1–21 Edition) § 1990.144 

(c) Non-positive human studies. Posi-
tive results in human or mammalian 
studies generally will be used for the 
qualitative identification of potential 
occupational carcinogens, even where 
non-positive results from human stud-
ies exist. Such non-positive results will 
be considered by the Secretary only if 
the studies or results meet the criteria 
set forth in § 1990.144(a). 

(d) Non-positive animal studies. Posi-
tive results in one or more mammalian 
studies will be used for the qualitative 
identification of potential occupational 
carcinogens, even where non-positive 
studies exist in other mammalian spe-
cies. Where non-positive and positive 
results exist in studies in the same spe-
cies, the non-positive results will be 
evaluated. 

(e) Spontaneous tumors. Positive re-
sults in human or mammalian studies 
for the induction or acceleration of in-
duction of tumors of a type which oc-
curs ‘‘spontaneously’’ in unexposed in-
dividuals will be used for the quali-
tative identification of potential occu-
pational carcinogens. 

(f) Routes of exposure. (1) Positive re-
sults in studies in which mammals are 
exposed via the oral, respiratory or 
dermal routes will be used for the qual-
itative identification of potential occu-
pational carcinogens, whether tumors 
are induced at the site of application or 
distant sites. 

(2) Positive results in studies in 
which mammals are exposed via any 
route of exposure and in which tumors 
are induced at sites distant from the 
site of administration will be used for 
the qualitative identification of poten-
tial occupational carcinogens. 

(3)(i) Positive results in mammalian 
studies in which tumors are induced 
only at the site of administration, in 
which a substance or mixture of sub-
stances is administered by routes other 
than oral, respiratory or dermal, will 
be used as ‘‘concordant’’ evidence that 
a substance is a potential occupational 
carcinogen. 

(ii) Arguments that such studies 
should not be relied upon will be con-
sidered only if evidence which meets 
the criteria set forth in § 1990.144(b) is 
provided. 

(g) Use of high doses in animal testing. 
Positive results for carcinogenicity ob-

tained in mammals exposed to high 
doses of a substance will be used to es-
tablish the qualitative inference of car-
cinogenic hazard to workers. Argu-
ments that such studies should not be 
relied upon will be considered only if 
evidence which meets the criteria set 
forth in § 1990.144(d) is provided. 

(h) ‘‘Threshold’’ or ‘‘No-effect’’ Levels. 
No determination will be made that a 
‘‘threshold’’ or ‘‘no-effect’’ level of ex-
posure can be established for a human 
population exposed to carcinogens in 
general, or to any specific substance. 

(i) Benign tumors. Results based on 
the induction of benign or malignant 
tumors, or both, will be used to estab-
lish a qualitative inference of carcino-
genic hazard to workers. Arguments 
that substances that induce benign tu-
mors do not present a carcinogenic risk 
to workers will be considered only if 
evidence that meets the criteria set 
forth in § 1990.144(e) is provided. 

(j) Statistical evaluation. Statistical 
evaluation will be used in the deter-
mination of whether results in human, 
animal or short-term studies provide 
positive evidence for carcinogenicity, 
but will not be the exclusive means for 
such evaluation. 

(k) Carcinogenicity of metabolites. A 
substance which is metabolized by 
mammals to yield one or more poten-
tial occupational carcinogens will 
itself be identified and classified as a 
potential occupational carcinogen, 
whether or not there is direct evidence 
that it induces tumors in humans or 
experimental animals. Evidence for 
such metabolism will normally be de-
rived from in vivo studies in mammals. 
In appropriate circumstances, evidence 
may be derived from in vitro studies of 
mammalian tissues or fractions there-
of. Arguments that evidence from in 
vivo metabolic studies in mammals is 
not relevant to the inference of car-
cinogenic hazard to humans will be 
considered only if such evidence meets 
the criteria set forth in § 1990.144(c). 

[45 FR 5282, Jan. 22, 1980; 45 FR 43405, June 27, 
1980] 

§ 1990.144 Criteria for consideration of 
arguments on certain issues. 

Arguments on the following issues 
will be considered by the Secretary in 
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identifying or classifying any sub-
stance pursuant to this part, if evi-
dence for the specific substance subject 
to the rulemaking conforms to the fol-
lowing criteria. Such arguments and 
evidence will be evaluated based upon 
scientific and policy judgments. 

(a) Non-positive results obtained in 
human epidemiologic studies. Non-posi-
tive results obtained in human epi-
demiologic studies regarding the sub-
stance subject to the rulemaking or to 
a similar or closely related substance 
will be considered by the Secretary 
only if they meet the following cri-
teria: 

Criteria. (i) The epidemiologic study in-
volved at least 20 years’ exposure of a group 
of subjects to the substance and at least 30 
years’ observation of the subjects after ini-
tial exposure; 

(ii) Documented reasons are provided for 
predicting the site(s) at which the substance 
would induce cancer if it were carcinogenic 
in humans; and 

(iii) The group of exposed subjects was 
large enough for an increase in cancer inci-
dence of 50% above that in unexposed con-
trols to have been detected at any of the pre-
dicted sites. 

Arguments that non-positive results 
obtained in human epidemiologic stud-
ies should be used to establish numer-
ical upper limits on potential risks to 
humans exposed to specific levels of a 
substance will be considered only if cri-
teria (i) and (ii) are met and, in addi-
tion: 

(iv) Specific data on the level of exposure 
of the group of workers are provided, based 
either on direct measurements made periodi-
cally throughout the period of exposure, or 
upon other data which provide reliable evi-
dence of the magnitude of exposure. 

(b) Tumors induced at site of adminis-
tration. Arguments that tumors at the 
site of administration should not be 
considered will be considered only if: 

(i) The route of administration is not oral, 
respiratory or dermal; and 

(ii) Evidence is provided which establishes 
that induction of local tumors is related to 
the physical configuration or formulation of 
the material administered (e.g., crystalline 
form or dimensions of a solid material, or 
matrix of an impregnated implant) and that 
tumors are not induced when the same mate-
rial is administered in a different configura-
tion or formula. 

(c) Metabolic differences. Arguments 
that differences in metabolic profiles 
can be used to demonstrate that a 
chemical found positive in an experi-
mental study in a mammalian species 
would pose no potential carcinogenic 
risk to exposed workers will be consid-
ered by the Secretary only if the evi-
dence presented for the specific sub-
stance subject to the rulemaking meets 
the following criteria: 

Criteria. (i) A complete metabolic profile, 
including identities of trace metabolites, is 
presented for the experimental animal spe-
cies; 

(ii) A complete metabolic profile, including 
identities of trace metabolites, is available 
for a human population group representative 
of those who are occupationally exposed; 

(iii) Documented evidence is provided for 
ascribing the carcinogenic activity of the 
substance in the test animal species to me-
tabolite(s) produced only in that species and 
not in humans; and 

(iv) Documented evidence is provided to 
show that other metabolites produced also in 
humans have been adequately tested and 
have not been shown to be carcinogenic. 

(d) Use of high doses in animal testing. 
Arguments that positive results ob-
tained in carcinogenesis bioassays with 
experimental animals subjected to high 
doses of a substance are not relevant to 
potential carcinogenic risks to exposed 
workers will be considered by the Sec-
retary only if the evidence for the spe-
cific substance subject to the rule-
making meets the following criteria: 

Criteria. (i) Documented evidence is pre-
sented to show that the substance in ques-
tion is metabolized by the experimental ani-
mal species exposed at the dose levels used 
in the bioassay(s) to metabolic products 
which include one or more that are not pro-
duced in the same species at lower doses. 

(ii) Documented evidence is presented to 
show that the metabolite(s) produced only at 
high doses in the experimental animal spe-
cies are the ultimate carcinogen(s) and that 
the metabolites produced at low doses are 
not also carcinogenic; and 

(iii) Documented evidence is presented to 
show that the metabolite(s) produced only at 
high doses in the experimental animal spe-
cies are not produced in humans exposed to 
low doses. 

(e) Benign tumors. The Secretary will 
consider evidence that the substance 
subject to the rulemaking proceeding 
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is capable only of inducing benign tu-
mors in humans or experimental ani-
mals provided that the evidence for the 
specific substance meets the following 
criteria: 

Criteria. (i) Data are available from at least 
two well-conducted bioassays in each of two 
species of mammals (or from equivalent evi-
dence in more than two species); 

(ii) Each of the bioassays to be considered 
has been conducted for the full lifetime of 
the experimental animals; 

(iii) The relevant tissue slides are made 
available to OSHA or its designee and the di-
agnoses of the tumors as benign are made by 
at least one qualified pathologist who has 
personally examined each of the slides and 
who provides specific diagnostic criteria and 
descriptions; and 

(iv) All of the induced tumors must be 
shown to belong to a type which is known 
not to progress to malignancy or to be at a 
benign stage when observed. In the latter 
case, data must be presented to show that 
multiple sections of the affected organ(s) 
were adequately examined to search for inva-
sion of the tumor cells into adjacent tissue, 
and that multiple sections of other organs 
were adequately examined to search for 
tumor metastases. 

(f) Indirect mechanisms. The Secretary 
will consider evidence that positive re-
sults obtained in a carcinogenesis bio-
assay with experimental animals are 
not relevant to a determination of a 
carcinogenic risk to exposed workers, 
if the evidence demonstrates that the 
mechanism by which the observed 
tumor incidence is effected is indirect 
and would not occur if humans were ex-
posed. As examples, evidence will be 
considered that a substance causes a 
carcinogenic effect by augmenting ca-
loric intake or that the carcinogenic 
effect from exposure to a substance is 
demonstrated to be the result of the 
presence of a carcinogenic virus and it 
is demonstrated that, in either case, 
the effect would not take place in the 
absence of the particular carcinogenic 
virus or the augmented caloric intake. 

[45 FR 5282, Jan. 22, 1980, as amended at 46 
FR 5881, Jan. 21, 1981] 

§ 1990.145 Consideration of substantial 
new issues or substantial new evi-
dence. 

(a) Substantial new issues. Notwith-
standing any other provision of this 
part, the Secretary will consider in a 
rulemaking proceeding on a specific 

substance any substantial new issues 
upon which the Secretary did not reach 
a conclusion in the rulemaking pro-
ceeding(s) underlying this part includ-
ing conclusions presented in the pre-
amble. 

(b) Substantial new evidence. Notwith-
standing any other provision of this 
part, the Secretary will consider in a 
rulemaking proceeding on a specific 
substance any arguments, data or 
views which he determines are based 
upon substantial new evidence which 
may warrant the amendment of one or 
more provisions of this part. For the 
purposes of this part, ‘‘substantial new 
evidence’’ is evidence directly relevant 
to any provision of this part and is 
based upon data, views or arguments 
which differ significantly from those 
presented in establishing this part, in-
cluding amendments thereto. 

(c) Petitions for consideration of sub-
stantial new evidence—(1) Petition. Any 
interested person may file a written pe-
tition with the Secretary to consider 
‘‘substantial new evidence’’ or one or 
more ‘‘substantial new issues’’ which 
contains the information specified in 
paragraph (c)(2) of this section. The 
Secretary shall treat such a petition as 
a request to amend this part, as well as 
a petition to consider ‘‘substantial new 
evidence’’. 

(2) Contents. Each petition for consid-
eration of ‘‘substantial new evidence’’ 
or one or more ‘‘substantial new 
issues’’ shall contain at least the fol-
lowing information: 

(i) Name and address of the peti-
tioner; 

(ii) All of the data, views and argu-
ments that the petitioner would like 
the Secretary to consider; 

(iii) The provision or provisions that 
petitioner believes are inappropriate or 
should be added to this part in light of 
the new data, views, and arguments; 

(iv) A statement which demonstrates 
that the data, views, and arguments re-
lied upon by petitioners are directly 
relevant to the substance or class of 
substances that is the subject of a rule-
making or an Advance Notice of Pro-
posed Rulemaking; 

(v) A detailed statement and analysis 
as to why the petitioner believes that 
the data, views, and arguments pre-
sented by the petitioner: 
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(A) Differ significantly from those 
presented in the proceeding(s) which 
establish this part; 

(B) Are so substantial as to warrant 
amendment of this part; and 

(C) Constitute a new issue or new evi-
dence within the meaning of para-
graphs (a) and (b) of this section. 

(3) Deadline for petitions. (i) Petitions 
which comply with paragraph (c) of 
this section, shall be filed in accord-
ance with the schedule set forth in the 
Advanced Notice of Proposed Rule-
making. 

(ii) In extraordinary cases the Sec-
retary may consider evidence sub-
mitted after the deadline if the peti-
tioner establishes that the evidence re-
lied upon was not available and could 
not have reasonably been available in 
whole or substantial part by the dead-
line and that it is being submitted at 
the earliest possible time. 

(d) Secretary’s response. (1) The Sec-
retary shall respond to petitions under 
this paragraph in accordance with 
§ 1990.106. 

(2) Whenever the Secretary deter-
mines that the ‘‘substantial new issue’’ 
or the ‘‘substantial new evidence’’ sub-
mitted under this paragraph is suffi-
cient to initiate a proceeding to amend 
this part, the Secretary shall: 

(i) Issue a notice to consider amend-
ment to this part and not proceed on 
the rulemaking concerning the indi-
vidual substance until completion of 
the amendment proceeding; or 

(ii) Issue a notice to consider amend-
ment to this part and consolidate it 
with the proceeding on the individual 
substance. 

§ 1990.146 Issues to be considered in 
the rulemaking. 

Except as provided in § 1990.145, after 
issuance of the advance notice of rule-
making, the proceedings for individual 
substances under this part shall be lim-
ited to consideration of the following 
issues: 

(a) Whether the substance, group of 
substances or combination of sub-
stances subject to the proposed rule-
making is appropriately considered in 
a single proceeding; 

(b) Whether the substance or group of 
substances subject to the rulemaking 
meets the definition of a potential oc-

cupational carcinogen set forth in 
§ 1990.103, including whether the sci-
entific studies are reliable; 

(c) Whether the available data can 
appropriately be applied to the sub-
stance, group of substances or com-
bination of substances covered by the 
rulemaking; 

(d) Whether information, data, and 
views that are submitted in accordance 
with § 1990.144 are sufficient to warrant 
an exception to this part; 

(e) Whether the data, views and argu-
ments that are submitted in accord-
ance with § 1990.145 are sufficient to 
warrant amendment of this part; 

(f) Whether the potential occupa-
tional carcinogen meets the criteria 
for a Category I Potential Carcinogen 
or a Category II Potential Carcinogen. 

(g) The environmental impact arising 
from regulation of the substance; 

(h) Any issues required by statute or 
executive order; 

(i) The determination of the level to 
control exposures to Category I Poten-
tial Carcinogens primarily through the 
use of engineering and work practice 
controls including technological and 
economic considerations. 

(j) The determination of the appro-
priate employee exposure level, con-
sistent with the Act’s requirements, 
for Category II Potential Carcinogens; 

(k) Whether suitable substitutes are 
available for one or more uses of Cat-
egory I Potential Carcinogens and; if 
so, the no occupational exposure level 
to be achieved solely with engineering 
and work practice controls and other 
issues relevant to substitution; and 

(l) Whether the provisions of the pro-
posal and of §§ 1990.151 and 1990.152 
(model standards) are appropriate, ex-
cept as limited by § 1990.142 and wheth-
er additional regulatory provisions 
may be appropriate. 

[45 FR 5282, Jan. 22, 1980, as amended at 46 
FR 5881, Jan. 21, 1981] 

§ 1990.147 Final action. 
(a) Within one hundred twenty (120) 

days from the last day of any hearing 
or ninety (90) days from the close of 
any post hearing comment period, 
whichever occurs first, the Secretary 
shall publish in the FEDERAL REGISTER: 

(1) A final standard based upon the 
record in the proceeding; or 
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(2) A statement that no final stand-
ard will be issued, and the reasons 
therefor, or 

(3) A statement that the Secretary 
intends to issue a final rule, but that 
he is unable to do so at the present 
time, including: 

(i) The reasons therefor; and 
(ii) The date by which the standard 

will be published, which may not ex-
ceed one hundred twenty (120) days 
thereafter. 

(iii) The Secretary may issue no 
more than one such notice, unless the 
Secretary determines that (A) new evi-
dence which was unavailable during 
the rulemaking proceeding has just be-
come available; (B) the evidence is so 
important that a final rule could not 
reasonably be issued without this evi-
dence, and; (C) the record is reopened 
for receipt of comments and/or a hear-
ing on this evidence. This paragraph 
does not require the Secretary to con-
sider any evidence which is submitted 
after the dates established for the sub-
mission of evidence. 

(b) The failure of the Secretary to 
comply with the required timeframes 
shall not be a basis to set aside any 
standard or to require the issuance of a 
new proposal on any individual sub-
stance. 

(c) The final standard shall state 
whether the substance or group of sub-
stances subject to the rulemaking is 
classified as a Category I Potential 
Carcinogen or as a Category II Poten-
tial Carcinogen. If the classification 
differs from that in the notice of pro-
posed rulemaking, the Secretary shall 
explain the reasons for the change in 
classification in the preamble to the 
final standard. 

(d) If the substance is classified as a 
Category I Potential Carcinogen, the 
final standard shall conform to the pro-
visions of § 1990.142(a)(2)(iii). If the final 
standard contains other provisions 
that substantially differ from the pro-
posed provisions, the Secretary shall 
explain the reasons for the changes in 
the preamble to the final standard. 

(e) If the substance is classified as a 
Category II potential carcinogen, the 
final standard shall conform to the pro-
visions of § 1990.142(a)(3)(iii). If the final 
standard contains other provisions 
that substantially differ from the pro-

posed provisions, the Secretary shall 
explain the reasons for the changes in 
the preamble to the final standard. 

(f) If the substance is classified as a 
Category II potential carcinogen, the 
Secretary shall notify the applicable 
federal and state agencies, including 
the Administrator of EPA, the Director 
of NCI, the Director of NIEHS, the Di-
rector of NIOSH, the Commissioner of 
FDA and the Chairperson of CPSC of 
such determination and request that 
the applicable agencies engage in, or 
stimulate, further research pursuant to 
their legislative authority, to develop 
new and additional scientific data. 

(g) If, after a rulemaking, the Sec-
retary determines that the substance 
under consideration should not be clas-
sified as a Category I potential car-
cinogen or a Category II potential car-
cinogen, the Secretary shall publish a 
notice of this determination in the 
FEDERAL REGISTER, together with the 
reasons therefor. 

MODEL STANDARDS 

§ 1990.151 Model standard pursuant to 
section 6(b) of the Act. 

Occupational Exposure to llllllll 

Permanent Standard (insert section number 
of standard) 

(a) Scope and application—(1) General. 
This section applies to all occupational 
exposures to lll or to (specify those 
uses or classes of uses of lll [Chem-
ical Abstracts Service Registry Num-
ber 0000] which are covered by the 
standard, including, where appropriate, 
the type of exposure to be regulated by 
the standard) except as provided in 
paragraph (a)(2). 

(2) Exemptions. This section does not 
apply to (insert those uses or classes of 
uses of lll which are exempted from 
compliance with the standard, includ-
ing, where appropriate, 

(i) Workplaces where exposure to 
lll results from solid or liquid mix-
tures containing a specified percentage 
of lll or less; 

(ii) Workplaces where another Fed-
eral agency is exercising statutory au-
thority to prescribe or enforce stand-
ards or regulations affecting occupa-
tional exposure to lll or 
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(iii) Workplaces which are appro-
priately addressed in a separate stand-
ard). 

(b) Definitions. 
lll means (definition of the sub-

stance, group of substances, or combina-
tion of substances, to be regulated). 

Action level means an airborne con-
centration of lll of (insert appro-
priate level of exposure). 

NOTE: Where appropriate, consider an ac-
tion level as a limitation on requirements 
for periodic monitoring (para. (e)(3)), medical 
surveillance (para. (n)), training (para. (o)), 
labels (para. (p)(3)), and other provisions. 

Assistant Secretary means the Assist-
ant Secretary of Labor for Occupa-
tional Safety and Health, U.S. Depart-
ment of Labor, or designee. 

Authorized person means any person 
specifically authorized by the employer 
whose duties require the person to 
enter regulated areas or any person en-
tering such an area as a designated rep-
resentative of employees for the pur-
pose of exercising the opportunity to 
observe monitoring procedures under 
paragraph (r) of this section. 

Director means the Director, National 
Institute for Occupational Safety and 
Health, U.S. Department of Health, and 
Health Services, or designee. 

Emergency means in any occurrence 
such as, but not limited to, equipment 
failure, rupture of containers, or fail-
ure of control equipment which may 
result in a massive release of lllll 

which is (insert appropriate quan-
titative or qualitative level of release 
which constitutes an emergency). 

OSHA Area Office means the Area Of-
fice of the Occupational Safety and 
Health Administration having jurisdic-
tion over the geographic area where 
the affected workplace is located. 

(c) Permissible exposure limits provi-
sions—(1) Inhalation—(i) Time weighted 
average limit (TWA). Within (insert ap-
propriate time period) of the effective 
date of this section, the employer shall 
assure that no employee is exposed to 
an airborne concentration of lllin 
excess of: (insert appropriate exposure 
limit or when it is determined by the 
Secretary that there are available suit-
able substitutes for uses or classes of 
uses that are less hazardous to humans, 
the proposal shall permit no occupa-

tional exposure) as an eight (8)-hour- 
time-weighted average. 

(Where the Secretary finds that suit-
able substitutes for lllmay exist, 
the determination of the llllevel 
shall include consideration of the 
availability, practicability, relative de-
gree of hazard, and economic con-
sequences of the substitutes.) 

(ii) Ceiling limit (if appropriate). With-
in (insert appropriate time period) of 
the effective date of this section, the 
employer shall assure that no em-
ployee is exposed to an airborne con-
centration of lllin excess of: (insert 
exposure limit) as averaged over any: 
(insert appropriate time period) during 
the working day. 

(2) Dermal and eye exposure. (As ap-
propriate.) (i) Within (insert appro-
priate time period) of the effective date 
of this section, the employer shall (If 
eye exposure to llldoes not create a 
risk of cancer, insert exposure level or 
criteria which will prevent other ad-
verse health effects of eye exposure to 
lllif any. If eye exposure creates a 
risk of cancer, insert exposure level or 
criteria which represents the level of 
eye exposure to lll). 

(ii) Within (insert appropriate time 
period) of the effective date of this sec-
tion, the employer shall (If skin expo-
sure to llldoes not create a risk of 
cancer, insert exposure level or criteria 
which will prevent other adverse 
health effects of skin exposure to 
lllif any. If skin exposure creates a 
risk of cancer, insert exposure level or 
criteria which represents the level of 
skin exposure to llll). 

(d) Notification of use and emer-
gencies—(1) Use. Within (insert appro-
priate time period and additional infor-
mation requirements if appropriate), of 
the effective date of this standard or 
within thirty days of the introduction 
of lll into the workplace, every em-
ployer who has a place of employment 
in which lll is present shall report 
the address and location of each place 
of employment to the OSHA Area Of-
fice and an estimate of the number of 
employees exposed. 

(2) Emergencies. Emergencies, and the 
facts obtainable at that time, shall be 
reported within (insert appropriate 
number) hours of, or during the first 
federal working day after, the time the 
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employer becomes aware of the emer-
gency to the OSHA Area Office, which-
ever is longer. Upon request of the 
OSHA Area Office, the employer shall 
submit additional information in writ-
ing relevant to the nature and extent 
of employee exposures and measures 
taken to prevent future emergencies of 
a similar nature. 

(e) Exposure monitoring—(1) General. 
(i) Determinations of airborne exposure 
levels shall be made from air samples 
that are representative of each employ-
ee’s exposure to lll over an eight (8) 
hour period. (Modify the time period as 
appropriate to be practical in the rel-
evant industries yet reasonably rep-
resentative of full shift exposures.) 
Monitoring of exposure levels required 
under this paragraph shall be made as 
follows: [insert method or alternative 
methods to be used to meet the re-
quirements of this paragraph]. 

(ii) For the purpose of this section, 
employee exposure is that exposure 
which would occur if the employee 
were not using a respirator. 

(2) Initial monitoring. Each employer 
who has one or more workplaces where 
(specify the types of workplaces sub-
ject to the monitoring requirement) 
shall, within (insert appropriate pe-
riod) of the effective date of this sec-
tion (insert requirements for initial 
monitoring, as appropriate). 

(3) Frequency. (Insert, if appropriate, 
provisions prescribing the minimum 
frequency at which monitoring must be 
repeated, the conditions under which 
such frequency must be increased or 
may be reduced, and conditions under 
which such routine monitoring may be 
discontinued (for example, where the 
action level is not exceeded). Where ap-
propriate, specify different frequency 
requirements for certain types of work-
places where, for example, exposure 
levels are subject to greater or less var-
iability.) 

(4) Additional monitoring. (Insert, if 
appropriate, provisions for monitoring, 
in addition to the requirements (if any) 
of paragraph (e)(3). This may include a 
production, process, control or per-
sonnel change which might result in 
new or additional exposure to 
lllllll, 
or whenever the employer has any 
other reason to suspect a change which 

might result in new or additional expo-
sures to llllll.) 

(5) Employee notification. (i) Within 
(insert appropriate period) after the re-
ceipt of monitoring results, the em-
ployer shall notify each employee in 
writing of the results which represent 
that employee’s exposure. 

(ii) Whenever the results indicate 
that the representative employee expo-
sure exceeds the permissible exposure 
limits, the employer shall include in 
the written notice a statement that 
the permissible exposure limits were 
exceeded and a description of the cor-
rective action being taken to reduce 
exposure to or below the permissible 
exposure limits. 

(6) Accuracy of measurement. (Insert 
requirements for accuracy of methods 
of measurement or detection used to 
comply with the paragraph). 

(f) Regulated areas—(1) Within (insert 
appropriate time period) of the effec-
tive date of this section, the employer 
shall, where practicable, establish reg-
ulated areas where lll concentra-
tions are in excess of the permissible 
exposure limits. 

(2) Regulated areas shall be demar-
cated and segregated from the rest of 
the workplace, in any manner that 
minimizes the number of persons who 
will be exposed to lll. 

(3) Access to regulated areas shall be 
limited to authorized persons or to per-
sons otherwise authorized by the Act 
or regulations issued pursuant thereto. 

(4) The employer shall assure that in 
the regulated area, food or beverages 
are not present or consumed, smoking 
products are not present or used, and 
cosmetics are not applied (except that 
these activities may be conducted in 
the lunchroom, change rooms and 
showers required under paragraphs 
(m)(1) through (m)(3) of this section). 

(g) Methods of compliance—(1) Engi-
neering and work practice controls. (i) 
The employer shall institute engineer-
ing or work practice controls to reduce 
and maintain employee exposures to 
lll to or below the permissible expo-
sure limits, except to the extent that 
the employer establishes that such 
controls are not feasible. 

(ii) Engineering and work practice 
controls shall be implemented to re-
duce exposures even if they will not be 
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sufficient to reduce exposures to or 
below the permissible exposure limits. 

(2) Compliance program. (i) Within (in-
sert appropriate period) of the effective 
date of this section, the employer shall 
establish and implement a written pro-
gram to reduce exposures to or below 
the permissible exposure limits by 
means of engineering and work prac-
tice controls, as required by paragraph 
(g)(1) of this section. 

(ii) Written plans for these compli-
ance programs shall include at least 
the following: 

(A) A description of each operation or 
process resulting in employee exposure 
to lll 

(B) Engineering plans and other stud-
ies contemplated or used to determine 
the controls for each process; 

(C) A report of the technology consid-
ered or to be considered in meeting the 
permissible exposure limits; 

(D) A detailed schedule for the imple-
mentation of engineering or work prac-
tice controls; and 

(E) Other relevant information rea-
sonably requested by OSHA. 

(iii) Written plans for such a program 
shall be submitted, upon request, to 
the Assistant Secretary and the Direc-
tor, and shall be available at the work-
site for examination and copying by 
the Assistant Secretary, the Director, 
or any affected employee or designated 
representative. 

(iv) The plans required by this para-
graph shall be revised and updated pe-
riodically to reflect the current status 
of the program. 

(h) Respiratory protection—(1) General. 
The employer shall assure that res-
pirators are used where required pursu-
ant to this section to reduce employee 
exposures to or below the permissible 
exposure limits and in emergencies. 
Compliance with the permissible expo-
sure limits may not be achieved by the 
use of respirators except: 

(i) During the time period necessary 
to install or implement feasible engi-
neering and work practice controls; or 

(ii) In work operations in which the 
employer establishes that engineering 
and work practice controls are not fea-
sible; or 

(iii) In work situations where feasible 
engineering and work practice controls 
are not yet sufficient to reduce expo-

sure to or below the permissible expo-
sure limits; or 

(iv) In emergencies. 
(2) Respirator selection. (i) Where res-

piratory protection is required under 
this section, the employer shall select 
and provide at no cost to the employee, 
the appropriate type of respirator from 
Table 1 below and shall assure that the 
employee wears the respirator pro-
vided. 

TABLE 1—RESPIRATORY PROTECTION 

FOR lll 

(The table will contain a listing of the ap-
propriate type of respirator for various con-
ditions of exposure to lll). 

(ii) The employer shall select res-
pirators from those approved by the 
National Institute for Occupational 
Safety and Health under the provisions 
of 30 CFR part 11. 

(3) Respirator program. (i) The em-
ployer shall institute a respiratory pro-
tection program in accordance with 29 
CFR 1910.134 (b), (d), (e), and (f). 

(ii) Employees who wear respirators 
shall be allowed to wash their face and 
respirator facepiece to prevent poten-
tial skin irritation associated with res-
pirator use. 

(iii) The employer shall assure that 
the respirator issued to each employee 
is properly fitted (as appropriate, indi-
cate the requirement for a qualitative 
or quantitative respirator fit testing 
program). 

(i) Emergency situations—(1) Written 
plans. (i) A written plan for emergency 
situations shall be developed for each 
workplace where lll is present. Ap-
propriate portions of the plan shall be 
implemented in the event of an emer-
gency. 

(ii) The plan shall specifically pro-
vide that employees engaged in cor-
recting emergency conditions shall be 
equipped with respirators as required 
in paragraph (h) of this section and 
other necessary personal protective 
equipment as required in paragraph (j) 
until the emergency is abated. 

(2) Alerting employees—(i) Alarms. 
Where there is the possibility of em-
ployee exposure to lll due to the oc-
currence of an emergency, a general 
alarm shall be installed and main-
tained to promptly alert employees of 
such occurrences. 
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(ii) Evacuation. Employees not en-
gaged in correcting the emergency 
shall be restricted from the area and 
shall not be permitted to return until 
the emergency is abated. 

(j) Protective clothing and equipment— 
(1) Provision and use. Where employees 
are exposed to eye or skin contact with 
lll (insert criteria which trigger 
this requirement as appropriate), the 
employer shall, within (insert appro-
priate time period) of the effective date 
of this section provide at no cost to 
such employees, and assure that such 
employees wear, appropriate protective 
clothing or other equipment in accord-
ance with 29 CFR 1910.132 and 1910.133 
to protect the area of the body which 
may come in contact with lll. 

(2) Cleaning and replacement. (i) The 
employer shall clean, launder, main-
tain, or replace protective clothing and 
equipment required to maintain their 
effectiveness. 

(k) Housekeeping—(1) General. The 
employer shall, within appropriate 
time period of the effective date of this 
section, implement a housekeeping 
program to minimize accumulation of 
lll. 

(2) Specific provisions. The program 
shall include (insert appropriate ele-
ments). 

(i) Periodic scheduling of routine 
housekeeping. 

(ii) Provision for periodic cleaning of 
dust collection systems. 

(iii) Provision for maintaining clean 
surfaces. 

(iv) Provision for assigning personnel 
to housekeeping procedures; and the 

(v) Provision for informing employ-
ees about housekeeping program. 

(l) Waste disposal—(1) General. The 
employer shall assure that no waste 
material containing lll is dispersed 
into the workplace, to the extent prac-
ticable. 

(2) The employer shall label, or oth-
erwise inform employees who may con-
tact waste material containing lll, 
the contents of such waste material. 

(3) (Insert specific disposal methods, 
as appropriate.) 

(m) Hygiene facilities and practices. 
Where employees are exposed to air-
borne concentrations of lll in excess 
of the permissible exposure limits spec-
ified in paragraph (c)(1), or where em-

ployees are required to wear protective 
clothing or equipment pursuant to 
paragraph (j) of this section, or where 
otherwise found to be appropriate, the 
following facilities shall be provided by 
the employer for the use of those em-
ployees and the employer shall assure 
that the employees use the facilities 
provided. 

[Specify appropriate hygiene facili-
ties and practices such as]: 

(1) Change rooms. The employer shall 
provide clean change rooms in accord-
ance with 29 CFR 1910.141(e). 

(2) Showers. (i) The employer shall 
provide shower facilities in accordance 
with 29 CFR 1910.141(d)(3). 

(ii) The employer shall assure that 
employees exposed to lll shower at 
the end of the work shift. 

(3) Lunchrooms (if appropriate or 
other suitable requirements depending 
on the circumstances). Whenever food 
or beverages are consumed in the work-
place, the employer shall provide 
lunchroom facilities which have a tem-
perature controlled, positive pressure, 
filtered air supply, and which are read-
ily accessible to employees exposed to 
lll. 

(n) Medical surveillance—(1) General. 
(i) The employer shall institute a pro-
gram of medical surveillance for (speci-
fy the types of employees subject to 
the medical surveillance requirement, 
for example, by specifying the level, 
duration, and frequency of exposure to 
lll which make medical surveillance 
appropriate for individual employees). 
The employer shall provide each such 
employee with an opportunity for med-
ical examinations and tests in accord-
ance with this paragraph. 

(ii) The employer shall assure that 
all medical examinations and proce-
dures are performed by or under the su-
pervision of a licensed physician, and 
shall be provided without cost to the 
employee. 

(2) Initial examinations. Within (insert 
appropriate time period) of the effec-
tive date of this section or thereafter 
at the time of initial assignment, the 
employer shall provide each employee 
specified in paragraph (n)(1) of this sec-
tion an opportunity for a medical ex-
amination, including at least the fol-
lowing elements: 
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(i) A work history and a medical his-
tory which shall include: (insert spe-
cific areas to be covered pertinent to 
the health hazards posed by 
lllllll). 

(ii) A physical examination which 
shall include: (insert specific tests, pro-
cedures, etc., pertinent to the health 
hazards posed by lllllll.) Where 
appropriate, provide that the exam-
ining physician shall conduct such ad-
ditional examinations and tests as are 
needed according to his professional 
judgment). 

NOTE: Where appropriate, require or permit 
different medical protocols, or different fre-
quencies of medical examinations, for sepa-
rate sub-populations of employees covered 
under paragraph (n)(1). 

(3) Periodic examinations. (i) The em-
ployer shall provide the examinations 
specified below in this subparagraph at 
least (insert appropriate time) for all 
employees specified in paragraph 
(n)(3)(i) of this section: (insert appro-
priate medical protocol for periodic ex-
aminations). 

(ii) If an employee has not had the 
examinations prescribed in paragraph 
(n)(3)(i) of this section within (insert 
appropriate time period) prior to ter-
mination of employment, the employer 
shall make such examination available 
to the employee upon such termi-
nation. 

(4) Additional examinations. If the em-
ployee for any reason develops signs or 
symptoms commonly associated with 
exposure to lll, the employer shall 
provide appropriate examination and 
emergency medical treatment. 

(5) Information provided to the physi-
cian. The employer shall provide the 
following information to the exam-
ining physician: 

(i) A copy of this standard and its ap-
pendices; 

(ii) A description of the affected em-
ployee’s duties as they relate to the 
employee’s exposure; 

(iii) The employee’s actual or rep-
resentative exposure level; 

(iv) The employee’s anticipated or es-
timated exposure level (for 
preplacement examinations or in cases 
of exposure due to an emergency); 

(v) A description of any personal pro-
tective equipment used or to be used; 
and 

(vi) The names and addresses of phy-
sicians who, under the sponsorship of 
the employer, provided previous med-
ical examinations of the affected em-
ployee, if such records are not other-
wise available to the examining physi-
cian. 

(6) Physician’s written opinion. (i) The 
employer shall obtain a written opin-
ion from the examining physician 
which shall include: 

(A) The physician’s certification that 
he has received the information from 
the employer required under the para-
graph (n)(5) and has performed all med-
ical examinations and tests which are 
in his opinion appropriate under this 
standard; 

(B) The physician’s opinion as to 
whether the employee has any detected 
medical condition which would place 
the employee at an increased risk of 
material impairment of the employee’s 
health from exposure to lll 

(C) Any recommended limitations 
upon the employee’s exposure to lll 

or upon the use of protective clothing 
and equipment such as respirators; and 

(D) A statement that the employee 
has been informed by the physician of 
the results of the medical examination 
and any medical conditions which re-
quire further examination or treat-
ment. 

(ii) The employer shall instruct the 
physician not to reveal in the written 
opinion specific findings or diagnoses 
unrelated to occupational exposure to 
lll 

(iii) The employer shall provide a 
copy of the written opinion to the af-
fected employee. 

(o) Employee information and train-
ing—(1) Training program. (i) Within (in-
sert appropriate time period) from the 
effective date of this section, the em-
ployer shall institute a training pro-
gram for all employees who (specify 
the employees subject to the training 
requirement), and shall assure their 
participation in the training program. 

(ii) The training program shall be 
provided at the time of initial assign-
ment, or upon institution of the train-
ing program, and at least (insert appro-
priate time period) thereafter, and the 
employer shall assure that each em-
ployee is informed of the following: 
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NOTE: Specify, as appropriate, some or all 
of the following information, or any other 
appropriate information. Where appropriate, 
require training programs with different con-
tents, or different frequencies, for separate 
subpopulations of the employees specified in 
paragraph (o)(1). 

(A) The information contained in the 
Appendices; 

(B) The quantity, location, manner of 
use, release or storage of lll and the 
specific nature of operations which 
could result in exposure to lll, as 
well as any necessary protective steps; 

(C) The purpose, proper use, and limi-
tations of respirators; 

(D) The purpose and a description of 
the medical surveillance program re-
quired by paragraph (n) of this section; 

(E) The emergency procedures devel-
oped, as required by paragraph (i) of 
this section; 

(F) The engineering and work prac-
tice controls, their function and the 
employee’s relationship thereto; and 

(G) A review of this standard. 
(2) Access to training materials. (i) The 

employer shall make a copy of this 
standard and its appendices readily 
available to all affected employees. 

(ii) The employer shall provide, upon 
request, all materials relating to the 
employee information and training 
program to the Assistant Secretary 
and the Director. 

(p) Signs and labels—(1) General. (i) 
The employer may use labels or signs 
required by other statutes, regulations, 
or ordinances in addition to, or in com-
bination with, signs and labels required 
by this paragraph. 

(ii) The employer shall assure that no 
statement appears on or near any sign 
or label, required by this paragraph, 
which contradicts or detracts from the 
meaning of the required sign or label. 

(2) Signs. (i) The employer shall post 
signs to clearly indicate all work-
places. (Specify as appropriate the de-
scription of the area to be signposted 
such as ‘‘where employees are exposed 
to llllll,’’ or ‘‘where exposures 
exceed the action level,’’ or ‘‘where ex-
posures exceed the PEL,’’ or ‘‘which 
are regulated areas’’). The signs shall 
bear the following legend: 

DANGER 

llllllllllllllllllllllll

(insert appropriate trade or common names) 

CANCER HAZARD 

AUTHORIZED PERSONNEL ONLY 

(ii) The employer shall assure that 
signs required by this paragraph are il-
luminated and cleaned as necessary so 
that the legend is readily visible. 

(iii) Where airborne concentrations 
of lll exceed the permissible expo-
sure limits, the signs shall bear the ad-
ditional legend: ‘‘Respirator Required’’ 
or ‘‘Respirator May Be Required’’ as 
appropriate. 

(3) Labels. (i) The employer shall as-
sure that precautionary labels are af-
fixed to all containers of lll and of 
products containing lll (specify if 
appropriate suitable modifications), 
and that the labels remain affixed 
when the lll or products containing 
lll are sold, distributed or otherwise 
leave the employer’s workplace. 

(ii) The employer shall assure that 
the precautionary labels required by 
this paragraph are readily visible and 
legible. The labels shall bear the fol-
lowing legend: 

DANGER 

CONTAINS lll 

CANCER HAZARD 

NOTE: Utilize the clause ‘‘POTENTIAL 
CANCER HAZARD’’ if it is appropriate to in-
clude a signs and labels provision for a Cat-
egory II potential carcinogen. 

(q) Recordkeeping—(1) Exposure moni-
toring. (i) The employer shall establish 
and maintain an accurate record of all 
monitoring required by paragraph (e) 
of this section. 

(ii) This record shall include: 
(A) The dates, number, duration, and 

results of each of the samples taken, 
including a description of the sampling 
procedure used to determine represent-
ative employees exposure; 

(B) A description of the sampling and 
analytical methods used; 

(C) Type of respiratory protective de-
vices worn, if any; and 

(D) Name, social security number and 
job classification of the employees 
monitored and of all other employees 
whose exposure the measurement is in-
tended to represent. 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00244 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



235 

Occu. Safety and Health Admin., Labor § 1990.151 

(iii) The employer shall maintain 
this record for (insert appropriate pe-
riod) or for the duration of employ-
ment plus (insert appropriate period) 
whichever is longer. 

(2) Medical surveillance. (i) The em-
ployer shall establish and maintain an 
accurate record of each employee sub-
ject to medical surveillance as required 
by paragraph (n) of this section. 

(ii) This record shall include: 
(A) A copy of the physicians’ written 

opinions or a written explanation of 
the absence of any such opinion or em-
ployee refusal to take the medical ex-
amination: 

(B) Any employees medical com-
plaints related to exposure 

to lll 

(C) A copy of the information pro-
vided to the physician as required by 
paragraphs (n)(5)(ii) through (v) of this 
section unless it is systematically re-
tained elsewhere by the employer for 
the period of time specified in para-
graph (q)(2)(ii); and 

(D) A copy of the employee’s work 
history. 

(iii) The employer shall assure that 
this record be maintained for (insert 
appropriate period) or for the duration 
of employment plus (insert appropriate 
period) whichever is longer. 

(3) Availability. (i) The employer shall 
assure that all records required to be 
maintained by this section be made 
available upon request to the Assistant 
Secretary and the Director for exam-
ination and copying. 

(ii) Employee exposure measurement 
records and employee medical records 
required by this section shall be pro-
vided upon request to employees, des-
ignated representatives, and the As-
sistant Secretary in accordance with 29 
CFR 1910.20(a) through (e) and (g) 
through (i). 

(4) Transfer of records. (i) Whenever 
the employer ceases to do business, the 
successor employer shall receive and 
retain all records required to be main-
tained by this section. 

(ii) Whenever the employer ceases to 
do business and there is no successor 
employer to receive and retain the 
records for the prescribed period, these 
records shall be transmitted to the Di-
rector. 

(iii) At the expiration of the reten-
tion period for the records required to 
be maintained pursuant to this section, 
the employer shall transmit these 
records to the Director. 

(iv) The employer shall also comply 
with any additional requirements in-
volving transfer of records set forth in 
29 CFR 1910.20(h). 

NOTE: Include other recordkeeping require-
ments if appropriate. 

(r) Observation of monitoring—(1) Em-
ployee observation. The employer shall 
provide affected employees, or their 
designated representatives, an oppor-
tunity to observe any monitoring of 
employee exposure to lll conducted 
pursuant to paragraph (e) of this sec-
tion. 

(2) Observation procedures. (i) When-
ever observation of the monitoring of 
employee exposure to lll requires 
entry into an area where the use of 
protective clothing or equipment is re-
quired, the employer shall provide the 
observer with personal protective 
clothing or equipment required to be 
worn by employees working in the 
area, assure the use of such clothing 
and equipment, and require the ob-
server to comply with all other appli-
cable safety and health procedures. 

(ii) Without interfering with the 
monitoring, observers shall be entitled 
to: 

(A) Receive an explanation of the 
measurement procedures; 

(B) Observe all steps related to the 
measurement of airborne concentra-
tions of lll performed at the place of 
exposure; and 

(C) Record the results obtained, and 
receive results supplied by the labora-
tory. 

(s) Effective date. This section shall 
become effective (insert effective date). 

(t) Appendices. The information con-
tained in the appendices is not in-
tended, by itself, to create any addi-
tional obligations not otherwise im-
posed or to detract from any existing 
obligation. (In normal circumstances 
three appendices will be included in 
each standard, an ‘‘Appendix A—Sub-
stance Safety Data Sheet,’’ an ‘‘Ap-
pendix B—Substance Technical Guide-
lines,’’ and an ‘‘Appendix C—Medical 
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Surveillance Guidelines.’’ Insert addi-
tional appendices or delete any of the 
suggested appendices as appropriate.) 

[45 FR 5282, Jan. 22, 1980; 45 FR 43405, 43406, 
June 27, 1980, as amended at 46 FR 5881, Jan. 
21, 1981] 

§ 1990.152 Model emergency temporary 
standard pursuant to section 6(c) of 
the Act. 

Occupational Exposure to lll 

Emergency Temporary Standard (insert 
section number of standard) 

(a) Scope and application—(1) General. 
This section applies to all occupational 
exposures to lll, or to (specify the 
uses of classes of uses of lll [Chem-
ical Abstracts Service Registry Num-
ber 00000], which are covered by the 
standard, including, where appropriate, 
the type of exposure to be regulated by 
the standard) except as provided in 
paragraph (a)(2). 

(2) Exemption. This section does not 
apply to (insert those uses or classes of 
uses of lll which are exempted from 
compliance with the standard, includ-
ing, where appropriate, 

(i) Workplaces where exposure to 
lll results from solid or liquid mix-
tures containing a specified percentage 
of lll or less; 

(ii) Workplaces where another Fed-
eral agency is exercising statutory au-
thority to prescribe or enforce stand-
ards or regulations affecting occupa-
tional exposure to lll or 

(iii) Workplaces which are appro-
priately addressed in a separate stand-
ard. 

(b) Definitions. 
lll means (definition of the sub-

stance, group of substances, or com-
bination of substances, to be regu-
lated). 

Action level means an airborne con-
centration of lll of (insert appro-
priate level of exposure). 

NOTE: Where appropriate, consider an ac-
tion level as a limitation on requirements 
for periodic monitoring (para. (e)(3)), medical 
surveillance (para. (n)), training (para, (o)), 
and other provisions. 

Assistant Secretary means the Assist-
ant Secretary of Labor for Occupa-
tional Safety and Health, U.S. Depart-
ment of Labor, or designee. 

Authorized person means any person 
specifically authorized by the employer 
whose duties require the person to 
enter a regulated area or any person 
entering such an area as a designated 
representative of employees exercising 
the opportunity to observe monitoring 
procedures under paragraph (r) of this 
section. 

Director means the Director, National 
Institute for Occupational Safety and 
Health, U.S. Department of Health, 
Education and Welfare, or designee. 

Emergency means any occurrence 
such as, but not limited to, equipment 
failure, rupture of containers, or fail-
ure of control equipment which may 
result in a release of lll which is 
(insert appropriate quantitative or 
qualitative level of release which con-
stitutes an emergency). 

OSHA Area Office means the Area Of-
fice of the Occupational Safety and 
Health Administration having jurisdic-
tion over the geographic area where 
the affected workplace is located. 

(c) Permissible exposure limits—(1) In-
halation—(i) Time-weighted average limit 
(TWA). Within (insert appropriate 
time) from the effective date of this 
emergency temporary standard, the 
employer shall assure that no em-
ployee is exposed to an airborne con-
centration of lllin excess of: (insert 
appropriate exposure limit rep-
resenting a level that can be complied 
with immediately) as an eight (8)-hour- 
time-weighted average. 

(ii) Ceiling limit (if appropriate). The 
employer shall assure that no em-
ployee is exposed to an airborne con-
centration of lllin excess of: (insert 
appropriate exposure limit rep-
resenting a level that can be complied 
with immediately) as averaged over 
any: (insert appropriate time period) 
during the working day. 

(2) Dermal and eye exposure. (As ap-
propriate.) (i) Within (insert appro-
priate time period) of the effective date 
of this section, the employer shall (If 
eye exposure to llldoes not create a 
risk of cancer, insert exposure level or 
criteria which will prevent other ad-
verse effects of eye exposure to lll, 
if any. If eye exposure creates a risk of 
cancer, insert exposure level or criteria 
which represent the level of eye expo-
sure to lll.) 
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(ii) Within (insert appropriate time 
period) of the effective date of this sec-
tion, the employer shall (If skin expo-
sure to llldoes not create a risk of 
cancer, insert exposure level or criteria 
which will prevent other adverse 
health affects of skin exposure to 
lllif any. If skin exposure creates a 
risk of cancer, insert exposure level or 
criteria which represents the level of 
skin exposure to lll). 

(d) Notification of use. Within (insert 
appropriate time and omit specific cat-
egories of information if appropriate) 
of the effective date of this section, or 
within fifteen (15) days following the 
introduction of lll into the work-
place, every employer shall report the 
following information to the nearest 
OSHA Area Office for each such work-
place: 

(1) The address and location of each 
workplace in which lll is present; 

(2) A brief description of each process 
or operation which may result in em-
ployee exposure to lll; 

(3) The number of employees engaged 
in each process or operation who may 
be exposed lll and an estimate of 
the frequency and degree of exposure 
that occurs; and 

(4) A brief description of the employ-
er’s safety and health program as it re-
lates to limitation of employee expo-
sure to lll; 

(e) Exposure monitoring—(1) General. 
(i) Determinations of airborne exposure 
levels shall be made from air samples 
that are representative of each employ-
ee’s exposure to lll over an eight (8) 
hour period. (Modify the time period as 
appropriate to be practical in the rel-
evant industries yet reasonably rep-
resentative of full shift exposures). 
Monitoring of exposure levels required 
under this paragraph shall be made as 
follows: [insert method or alternative 
methods to be used to meet the re-
quirements of this paragraph]. 

(ii) For the purposes of this section, 
employee exposure is that exposure 
which would occur if the employee 
were not using a respirator. 

(2) Initial monitoring. Each employer 
who has one or more workplaces where 
(specify the types of workplaces sub-
ject to the monitoring requirement), 
shall within (insert appropriate period) 
of the effective date of this section (in-

sert requirements for initial moni-
toring, as appropriate). 

(3) Frequency. (Insert, if appropriate, 
provisions prescribing the minimum 
frequency at which monitoring must be 
repeated, the conditions under which 
such frequency must be increased, or 
may be reduced, and conditions under 
which such routine monitoring may be 
discontinued (for example where the 
action level is not exceeded). Where ap-
propriate, specify different frequency 
requirements for certain types of work-
places where, for example, exposure 
levels are subject to greater or less var-
iability.) 

(4) Additional monitoring. (Insert, if 
appropriate, provisions for monitoring, 
in addition to the requirements (if any) 
of paragraph (e)(3). This may include a 
production, process, control or per-
sonnel change which might result in 
new or additional exposure to lll or 
whenever the employer has any other 
reason to suspect a change which 
might result in new or additional expo-
sures to lll.) 

(5) Employee notification. (i) Within 
(insert appropriate period) after the re-
ceipt of monitoring results, the em-
ployer shall notify each employee in 
writing of the results which represent 
that employee’s exposure. 

(ii) Whenever the results indicate 
that the representative employee expo-
sure exceeds the permissible exposure 
limits, the employer shall include in 
the written notice a statement that 
permissible exposure limits were ex-
ceeded and a description of the correc-
tive action being taken to reduce expo-
sure to or below the permissible expo-
sure limits. 

(6) Accuracy of measurement. (Insert 
requirements for accuracy of methods 
of measurement or detection used to 
comply with the paragraph.) 

(f) [Reserved] 
(g) Methods of compliance—(1) General. 

(i) Employee exposures to lll shall 
be controlled to or below the permis-
sible exposure limits by any prac-
ticable combination of engineering 
controls, work practices and personal 
protective devices and equipment, dur-
ing the effective period of this emer-
gency temporary standard. 

NOTE: Where engineering controls or work 
practices can reduce employee exposures to 
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lll it is recommended that they be imple-
mented where practicable, even where they 
do not themselves reduce exposures to, or 
below the permissible exposure limits. Work 
practices which can be implemented by the 
employer to help reduce employee exposures 
to lll include limiting access to work 
areas to authorized personnel, prohibiting 
smoking and consumption of food and bev-
erages in work areas, and establishing good 
maintance and housekeeping practices, in-
cluding the prompt clean-up of spills and re-
pair of leaks. 

(2) Engineering and work practice con-
trol plan. (i) Within (insert appropriate 
time period) of the effective date of 
this emergency temporary standard, 
the employer shall develop a written 
plan describing proposed means to re-
duce employee exposures to the lowest 
feasible level by means of engineering 
and work practice controls (which will 
be eventually required by a permanent 
standard for occupational exposure to 
lll, as provided for by § 1990.151(g) of 
this subpart). 

(ii) Written plans required by this 
paragraph shall be submitted, upon re-
quest, to the Assistant Secretary and 
the Director and shall be available at 
the worksite for examination and copy-
ing by the Assistant Secretary, the Di-
rector, and any affected employee or 
designated representative. 

(h) Respiratory protection—(1) Required 
use. The employer shall assure that 
respirators are used where required 
pursuant to this section to reduce em-
ployee exposures to within the permis-
sible exposure limits and in emer-
gencies. 

(2) Respirator selection. (i) Where res-
piratory protection is required under 
this section, the employer shall select 
and provide at no cost to the employee, 
the appropriate respirator from Table 1 
below and shall assure that the em-
ployee wears the respirator provided. 

TABLE 1—RESPIRATORY PROTECTION FOR 
lll 

(The table will contain a listing of the ap-
propriate type of respirator for various con-
ditions of exposure 
to lll.) 

(ii) The employer shall select res-
pirators from those approved by the 
National Institute for Occupational 
Safety and Health under the provisions 
of 30 CFR part 11. 

(3) Respirator program. (i) The em-
ployer shall institute a respirator pro-
tection program in accordance with 29 
CFR 1910.134 (b), (d), (e) and (f). 

(ii) Employees who wear respirators 
shall be allowed to wash their face and 
respirator face piece to prevent poten-
tial skin irritation associated with res-
pirator use. 

(iii) The employer shall assure that 
the respirator issued to each employee 
is properly fitted (as appropriate, indi-
cate the requirement for a qualitative 
or quantitative respirator fit testing 
program.) 

(i) [Reserved] 
(j) Protective clothing and equipment— 

(1) Provision and use. Where employees 
are exposed to eye or skin contact with 
lll (insert criteria which trigger 
this requirement as appropriate), the 
employer shall within (insert appro-
priate time period) of the effective date 
of this standard provide, at no cost to 
the employees, and assure that employ-
ees wear, appropriate protective cloth-
ing or other equipment in accordance 
with 29 CFR 1910.132 and 1910.133 to pro-
tect the area of the body which may 
come in contact with lll. 

(2) Cleaning and replacement. (i) The 
employer shall clean, launder, main-
tain, or replace protective clothing and 
equipment required by this paragraph, 
as needed to maintain their effective-
ness. 

(k) Housekeeping—(1) General. The 
employer shall, within (insert appro-
priate time period) of the effective date 
of this section, implement a house-
keeping program to minimize accumu-
lations of lll. 

(2) Specific provisions. The program 
shall include (insert appropriate ele-
ments): 

(i) Periodic scheduling of routine 
housekeeping procedures; 

(ii) Provision for periodic cleaning of 
dust collection systems; 

(iii) Provision for maintaining clean 
surfaces; 

(iv) Provision for assigning personnel 
to housekeeping procedures; and 

(v) Provision for informing employ-
ees about housekeeping program. 

(l) Waste disposal—(1) General. The 
employer shall assure that no waste 
material containing lll is dispersed 
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into the workplace, to the extent prac-
ticable. 

(2) The employer shall label, or oth-
erwise inform employees who may con-
tact waste material containing lll 

of the contents of such waste material. 
(3) (Insert specific disposal methods, 

as appropriate.) 
(m) [Reserved] 
(n) Medical surveillance—(1) General. 

(i) The employer shall institute a pro-
gram of medical surveillance for (speci-
fy the types of employees subject to 
the medical surveillance requirement, 
for example, by specifying the level, 
duration, and frequency of exposure to 
llll which make medical surveil-
lance appropriate for individual em-
ployees). The employer shall provide 
each such employee with an oppor-
tunity for medical examinations and 
tests in accordance with this para-
graph. 

(ii) The employer shall assure that 
all medical examinations and proce-
dures are performed by or under the su-
pervision of a licensed physician, and 
shall be provided without cost to the 
employee. 

(2) Initial examinations. Within (insert 
appropriate time period) of the effec-
tive date of this section, or thereafter 
at the time of initial assignment, the 
employer shall provide each employee 
specified in paragraph (n)(1) of this sec-
tion an opportunity for a medical ex-
amination, including at least the fol-
lowing elements: 

(i) A work history and a medical his-
tory which shall include (insert spe-
cific areas to be covered pertinent to 
the health hazards posed by llll). 

(ii) A physical examination which 
shall include: (insert specific tests, pro-
cedures, etc., pertinent to the health 
hazards posed by llll. Where appro-
priate, provide that the examining phy-
sician shall conduct such additional ex-
aminations and tests as are needed ac-
cording to his professional judgement). 

NOTE: Where appropriate, require or permit 
different medical protocols, or different fre-
quencies of medical examinations, for sepa-
rate sub-populations of employees covered 
under paragraph (n)(1). 

(3) Periodic examinations. (If appro-
priate insert appropriate medical pro-
tocol and time.) 

(4) Additional examinations. If the em-
ployee for any reason develops signs or 
symptoms commonly associated with 
exposure to lll, the employer shall 
provide an appropriate examination 
and emergency medical treatment. 

(5) Information provided to the physi-
cian. The employer shall provide the 
following information to the exam-
ining physician: 

(i) A copy of this emergency tem-
porary standard and its appendices; 

(ii) A description of the affected em-
ployee’s duties as they relate to the 
employee’s exposure; 

(iii) The employee’s actual or rep-
resentative exposure level; 

(iv) The employee’s anticipated or es-
timated exposure level (for 
preplacement examinations or in cases 
of exposures due to an emergency); 

(v) A description of any personal pro-
tective equipment used or to be used; 
and 

(vi) The names and addresses of phy-
sicians who, under the sponsorship of 
the employer, provided previous med-
ical examinations of the affected em-
ployee, if such records are not other-
wise available to the examining physi-
cian. 

(6) Physician’s written opinion. (i) The 
employer shall obtain a written opin-
ion from the examining physician 
which shall include: 

(A) The results of the medical tests 
performed; 

(B) The physician’s opinion as to 
whether the employee has any detected 
medical condition which would place 
the employee at an increased risk of 
material impairment of the employee’s 
health from exposure to lll; 

(C) Any recommended limitations 
upon the employee’s exposure to lll 

or upon the use of protective clothing 
and equipment such as respirators; and 

(D) A statement that the employee 
has been informed by the physician of 
the results of the medical examination 
and any medical conditions which re-
quire further examination or treat-
ment. 

(ii) The employer shall instruct the 
physician not to reveal in the written 
opinion specific findings or diagnoses 
unrelated to occupational exposure to 
lll; 
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(iii) The employer shall provide a 
copy of the written opinion to the af-
fected employee. 

(o) Employee information and train-
ing—(1) Training program. (i) Within (in-
sert appropriate time period) from the 
effective date of this standard, the em-
ployer shall institute a training pro-
gram for all employees who (specify 
the employees subject to the training 
requirement), and shall assure their 
participation in the training program. 

(ii) The employer shall assure that 
each employee is informed of the fol-
lowing: 

(A) The information contained in the 
Appendices; 

(B) The quantity, location, manner of 
use, release, or storage of lll and 
the specific nature of operations which 
could result in exposure to lll, as 
well as any necessary protective steps; 

(C) The purpose, proper use, and limi-
tations of respirators; 

(D) The purpose and description of 
the medical surveillance program re-
quired by paragraph (n) of this section; 
and 

(E) A review of this standard. 
(2) Access to training materials. (i) The 

employer shall make a copy of this 
standard and its appendices readily 
available to all affected employees. 

(ii) The employer shall provide, upon 
request, all materials relating to the 
employee information and training 
program to the Assistant Secretary 
and the Director. 

(p) Signs and labels (include a signs or 
a signs and labels provision if it is ap-
propriate for the duration of the 
ETS)—(1) General. (i) The employer 
may use labels or signs required by 
other statutes, regulations, or ordi-
nances in addition to, or in combina-
tion with, signs and labels required by 
this paragraph. 

(ii) The employer shall assure that no 
statement appears on or near any sign 
or label, required by this paragraph, 
which contradicts or detracts from the 
meaning of the required sign or label. 

(2) Signs. (i) The employer shall post 
signs to clearly indicate all workplaces 
(specify as appropriate the description 
of the area to be signposted such as 
‘‘where employees are exposed to 
llll,’’ or ‘‘where exposures exceed 
the PEL,’’ or ‘‘which are regulated 

areas’’). The signs shall bear the fol-
lowing legend: 

DANGER 

lll 

(insert appropriate trade or common names) 

CANCER HAZARD 

AUTHORIZED PERSONNEL ONLY 

(ii) The employer shall assure that 
signs required by this paragraph are il-
luminated and cleaned as necessary so 
that the legend is readily visible. 

(iii) Where airborne concentrations 
of llllll exceed the permissible 
exposure limits, the signs shall bear 
the additional legend: (‘‘Respirator Re-
quired’’ or ‘‘Respirator may be Re-
quired’’ as appropriate). 

(3) Labels. (i) The employer shall as-
sure that precautionary labels are af-
fixed to all containers of llllll 

and of products containing 
lllllll (specify if appropriate 
suitable modifications), and that the 
labels remain affixed when lllll or 
products containing llllll are 
sold, distributed or otherwise leave the 
employer’s workplace. 

(ii) The employer shall assure that 
the precautionary labels required by 
this paragraph are readily visible and 
legible. The labels shall bear the fol-
lowing legend: 

DANGER 

CONTAINS lllllll 

CANCER HAZARD 

(q) Recordkeeping—(1) Exposure moni-
toring. (i) The employer shall establish 
and maintain an accurate record of all 
monitoring required by paragraph (e) 
of this section. 

(ii) This record shall include: 
(A) The dates, number, duration, and 

results of each of the samples taken, 
including a description of the sampling 
procedures used to determine rep-
resentative employee exposure; 

(B) A description of the sampling and 
analytical methods used; 

(C) Type of respiratory protective de-
vices worn, if any; and 

(D) Name, social security number, 
and job classification of the employee 
monitored and of all other employees 
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whose exposure the measurement is in-
tended to represent. 

(iii) The employer shall maintain 
this record for the effective period of 
this emergency temporary standard, 
and for any additional period required 
by the permanent standard. 

(2) Medical surveillance. (i) The em-
ployer shall establish and maintain an 
accurate record for each employee sub-
ject to medical surveillance as required 
by paragraph (n) of this section. 

(ii) This record shall include: 
(A) A copy of the physicians’ written 

opinions or a written explanation of 
the absence of any such opinion or em-
ployee refusal to take the medical ex-
amination; 

(B) Any employee medical com-
plaints related to exposure to lll; 

(C) A copy of the information pro-
vided to the physician as required by 
paragraphs (n)(5)(ii)–(iv) of this section 
unless it is systematically retained 
elsewhere by the employer for the pe-
riod of time specified in paragraph 
(q)(2)(iii); and, 

(D) A copy of the employee’s work 
history. (1) The employer shall assure 
that employee exposure measurement 
records, as required by this section, be 
made available upon request to the As-
sistant Secretary and the Director for 
examination and copying. 

(iii) The employer shall assure that 
this record be maintained for the effec-
tive period of this emergency tem-
porary standard, and for any additional 
period required by the permanent 
standard. 

(3) Availability. (i) The employer shall 
assure that all records required to be 
maintained by this section be made 
available upon request, to the Assist-
ant Secretary and the Director for ex-
amination and copying. 

(ii) Employee exposure measurement 
records and employee medical records 
required by this section shall be pro-
vided upon request to employees, des-
ignated representatives, and the As-
sistant Secretary in accordance with 29 
CFR 1910.20 (a) through (e) and (g) 
through (i). 

(r) Observation of monitoring. (1) Em-
ployee observation. The employer shall 
provide affected employees, or their 
designated representatives, an oppor-
tunity to observe any monitoring of 
employee exposure to lll conducted 
pursuant to paragraph (e) of this sec-
tion. 

(2) Observation procedures. (i) When-
ever observation of the monitoring of 
employee exposure to lll requires 
entry into an area where the use of 
protective clothing or equipment is re-
quired, the employer shall provide the 
observer with personal protective 
clothing or equipment required to be 
worn by employees working in the 
area, assure the use of such clothing 
and equipment, and require the ob-
server to comply with all other appli-
cable safety and health procedures. 

(ii) Without interfering with the 
monitoring, observers shall be entitled 
to: 

(A) Receive an explanation of meas-
urement procedures; 

(B) Observe all steps related to the 
measurement of airborne concentra-
tions of lll performed at the place of 
exposure; and 

(C) Record the results obtained and 
receive results supplied by the labora-
tory. 

(s) Effective date. This section shall 
become effective (insert effective date). 

(t) Appendices. The information con-
tained in the appendices is not in-
tended, itself, to create any additional 
obligations not otherwise imposed or 
to detract from any existing obliga-
tion. (In normal circumstances three 
appendices will be included in each 
standard, an ‘‘Appendix A—Substance 
Safety Data Sheet,’’ an ‘‘Appendix B— 
Substance Technical Guidelines,’’ and 
an ‘‘Appendix C—Medical Surveillance 
Guidelines.’’ Insert additional appen-
dices or delete any of the suggested ap-
pendices as appropriate.) 

[45 FR 5282, Jan. 22, 1980; 45 FR 43406, 43407, 
June 27, 1980, as amended at 46 FR 5882, Jan. 
21, 1981] 

PARTS 1991–1999 [RESERVED] 
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CHAPTER XX—OCCUPATIONAL SAFETY AND 
HEALTH REVIEW COMMISSION 

Part Page 
2200 Rules of procedure ................................................... 245 
2201 Regulations implementing the Freedom of Infor-

mation Act ........................................................... 282 
2202 [Reserved] 
2203 Regulations implementing the Government in the 

Sunshine Act ........................................................ 294 
2204 Implementation of the Equal Access to Justice Act 

in proceedings before the Occupational Safety 
and Health Review Commission ........................... 298 

2205 Enforcement of nondiscrimination on the basis of 
disability in programs or activities conducted by 
the Occupational Safety and Health Review Com-
mission and in accessibility of Commission elec-
tronic and information technology ...................... 303 

2400 Regulations implementing the Privacy Act ............ 310 
2401–2499 [Reserved] 
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PART 2200—RULES OF PROCEDURE 

Subpart A—General Provisions 

Sec. 
2200.1 Definitions. 
2200.2 Scope of rules; applicability of Fed-

eral Rules of Civil Procedure; construc-
tion. 

2200.3 Use of gender and number. 
2200.4 Computing time. 
2200.5 Extension of time. 
2200.6 Record address. 
2200.7 Service, notice, and posting. 
2200.8 Filing. 
2200.9 Consolidation. 
2200.10 Severance. 
2200.11 [Reserved] 
2200.12 References to cases. 

Subpart B—Parties and Representatives 

2200.20 Party status. 
2200.21 Intervention; appearance by non- 

parties. 
2200.22 Representation of parties and inter-

venors. 
2200.23 Appearances and withdrawals. 
2200.24 Brief of an amicus curiae. 

Subpart C—Pleadings and Motions 

2200.30 General rules. 
2200.31 Caption; titles of cases. 
2200.32 Signing of pleadings and motions. 
2200.33 Notices of contest. 
2200.34 Employer contests. 
2200.35 Disclosure of corporate parents, sub-

sidiaries, and affiliates. 
2200.36 [Reserved] 
2200.37 Petitions for modification of the 

abatement period. 
2200.38 Employee contests. 
2200.39 Statement of position. 
2200.40 Motions and requests. 
2200.41 [Reserved] 

Subpart D—Prehearing Procedures and 
Discovery 

2200.50 [Reserved] 
2200.51 Prehearing conferences and orders. 
2200.52 General provisions governing dis-

covery. 
2200.53 Production of documents and things. 
2200.54 Request for admissions. 
2200.55 Interrogatories. 
2200.56 Depositions. 
2200.57 [Reserved] 

Subpart E—Hearings 

2200.60 Notice of hearing; location. 
2200.61 Submission without hearing. 
2200.62 Postponement of hearing. 
2200.63 Stay of proceedings. 
2200.64 Failure to appear. 

2200.65 Issuance of subpoenas; petitions to 
revoke or modify subpoenas; payment of 
witness fees and mileage; right to inspect 
or copy data. 

2200.66 Transcript of testimony. 
2200.67 Duties and powers of Judges. 
2200.68 Recusal of the Judge. 
2200.69 Examination of witnesses. 
2200.70 Exhibits. 
2200.71 Rules of evidence. 
2200.72 Objections. 
2200.73 Interlocutory review. 
2200.74 Filing of briefs and proposed findings 

with the Judge; oral argument at the 
hearing. 

Subpart F—Posthearing Procedures 

2200.90 Decisions and reports of Judges. 
2200.91 Discretionary review; petitions for 

discretionary review; statements in op-
position to petitions. 

2200.92 Review by the Commission. 
2200.93 Briefs before the Commission. 
2200.94 [Reserved] 
2200.95 Oral argument before the Commis-

sion. 
2200.96 Commission receipt of copies of peti-

tions for judicial review of Commission 
orders when petitions for review are filed 
in two or more courts of appeals with re-
spect to the same order. 

Subpart G—Miscellaneous Provisions 

2200.100 Settlement. 
2200.101 Failure to obey rules. 
2200.102 Withdrawal. 
2200.103 Expedited proceeding. 
2200.104 Standards of conduct. 
2200.105 Ex parte communication. 
2200.106 Amendment to rules. 
2200.107 Special circumstances; waiver of 

rules. 
2200.108 Official Seal of the Occupational 

Safety and Health Review Commission. 

Subpart H—Settlement Part 

2200.120 Settlement procedure. 

Subparts I–L [Reserved] 

Subpart M—Simplified Proceedings 

2200.200 Purpose. 
2200.201 Application. 
2200.202 Eligibility for Simplified Pro-

ceedings. 
2200.203 Commencing Simplified Pro-

ceedings. 
2200.204 Discontinuance of Simplified Pro-

ceedings. 
2200.205 Filing of pleadings. 
2200.206 Disclosure of information. 
2200.207 Pre-hearing conference. 
2200.208 Discovery. 
2200.209 Hearing. 
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2200.210 Review of Judge’s decision. 
2200.211 Applicability of subparts A through 

G. 

AUTHORITY: 29 U.S.C. 661(g), unless other-
wise noted. 

Section 2200.96 is also issued under 28 
U.S.C. 2112(a). 

SOURCE: 84 FR 14558, Apr. 10, 2019, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 2200.1 Definitions. 

As used in this part: 
(a) Act means the Occupational Safe-

ty and Health Act of 1970, 29 U.S.C. 651– 
678. 

(b) Commission, person, employer, and 
employee have the meanings set forth in 
section 3 of the Act, 29 U.S.C. 652. 

(c) Secretary means the Secretary of 
Labor or the Secretary’s duly author-
ized representative. 

(d) Executive Secretary means the Ex-
ecutive Secretary of the Commission. 

(e) Affected employee means an em-
ployee of a cited employer who is ex-
posed to or has access to the hazard 
arising out of the allegedly violative 
circumstances, conditions, practices, 
or operations. 

(f) Judge means an Administrative 
Law Judge appointed pursuant to sec-
tion 12(e) of the Act, 29 U.S.C. 661(e), as 
amended by Public Law 95–251, 92 Stat. 
183, 184 (1978). 

(g) Authorized employee representative 
means a labor organization that has a 
collective bargaining relationship with 
the cited employer and that represents 
affected employees who are members of 
the collective bargaining unit. 

(h) Representative means any person, 
including an authorized employee rep-
resentative, authorized by a party or 
intervenor to represent it in a pro-
ceeding. 

(i) Citation means a written commu-
nication issued by the Secretary to an 
employer pursuant to section 9(a) of 
the Act, 29 U.S.C. 658(a). 

(j) Notification of proposed penalty 
means a written communication issued 
by the Secretary to an employer pursu-
ant to section 10(a) or (b) of the Act, 29 
U.S.C. 659(a) or (b). 

(k) Day means a calendar day. 

(l) Working day means all days except 
Saturdays, Sundays, or Federal holi-
days. 

(m) Proceeding means any proceeding 
before the Commission or before a 
Judge. 

(n) Pleadings are complaints and an-
swers filed under § 2200.34, statements 
of reasons and employers’ responses 
filed under § 2200.38, and petitions for 
modification of abatement and object-
ing parties’ responses filed under 
§ 2200.37. A motion is not a pleading 
within the meaning of these rules. 

[84 FR 14558, Apr. 10, 2019; 84 FR 45654, Aug. 
30, 2019] 

§ 2200.2 Scope of rules; applicability of 
Federal Rules of Civil Procedure; 
construction. 

(a) Scope. These rules shall govern all 
proceedings before the Commission and 
its Judges. 

(b) Applicability of Federal Rules of 
Civil Procedure. In the absence of a spe-
cific provision, procedure shall be in 
accordance with the Federal Rules of 
Civil Procedure. 

(c) Construction. These rules shall be 
construed to secure an expeditious, 
just, and inexpensive determination of 
every case. 

§ 2200.3 Use of gender and number. 
(a) Number. Words importing the sin-

gular number may extend and be ap-
plied to the plural and vice versa. 

(b) Gender. Words importing the mas-
culine or feminine gender apply equal-
ly to all genders. 

§ 2200.4 Computing time. 
(a) Computation. The following rules 

apply in computing any time period 
specified in these rules or by any order 
that does not specify a method of com-
puting time. 

(1) Period stated in days or longer unit. 
When the period is stated in days or a 
longer unit of time: 

(i) Exclude the day of the event that 
triggers the period; 

(ii) Count every day, including inter-
mediate Saturdays, Sundays, and Fed-
eral holidays; and 

(iii) Include the last day of the pe-
riod, but if the last day is a Saturday, 
Sunday, or Federal holiday, the period 
continues to run until the end of the 
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next day that is not a Saturday, Sun-
day, or Federal holiday. 

(2) Period stated in working days. When 
the period is stated in working days, 
count every day except intermediate 
Saturdays, Sundays, and Federal holi-
days. 

(3) Operating status of receiving Com-
mission office. Unless the Commission 
or the Judge orders otherwise, if the 
receiving Commission office is closed 
on the last day for filing due to inclem-
ent weather or other circumstance, 
then the time for filing is extended to 
the first day the office is open that is 
not a Saturday, Sunday, or Federal 
holiday. 

(4) ‘‘Last day’’ defined. Unless a dif-
ferent time is set by a rule or order, 
the last day ends: 

(i) For documents filed electronically 
in the Commission’s E-File System, at 
11:59 p.m. in the time zone of the re-
ceiving Commission office; and 

(ii) For filing by other means, when 
the receiving Commission office is 
scheduled to close. 

(5) ‘‘Next day’’ defined. The ‘‘next 
day’’ is determined by continuing to 
count forward when the period is meas-
ured after an event and backward when 
measured before an event. 

(6) ‘‘Federal holiday’’ defined. ‘‘Fed-
eral holiday’’ means: 

(i) The day set aside by statute for 
observing New Year’s Day, Martin Lu-
ther King Jr.’s Birthday, Washington’s 
Birthday, Memorial Day, Independence 
Day, Labor Day, Columbus Day, Vet-
erans’ Day, Thanksgiving Day, or 
Christmas Day; and, 

(ii) Any day declared a holiday by the 
President or Congress. 

(b) Additional time after service by U.S. 
Mail. When a party may or must act 
within a specified time after service 
and service is made by U.S. Mail under 
§ 2200.7, 3 days are added after the pe-
riod would otherwise expire under 
§ 2200.4(a). Provided, however, that this 
provision does not apply to computing 
the time for filing a petition for discre-
tionary review under § 2200.91(b). 

§ 2200.5 Extension of time. 
The Commission or the Judge on 

their own initiative or, upon motion of 
a party, for good cause shown, may en-
large or shorten any time prescribed by 

these rules or prescribed by an order. 
All such motions shall be in writing 
and shall conform with § 2200.40, but, in 
exigent circumstances in a case pend-
ing before a Judge, an oral request may 
be made and shall be followed by a 
written motion filed with the Judge 
within such time as the Judge pre-
scribes. A request for an extension of 
time should be received in advance of 
the date on which the pleading or docu-
ment is due to be filed. However, in exi-
gent circumstances, an extension of 
time may be granted even though the 
request was filed after the designated 
time for filing has expired. In such cir-
cumstances, the party requesting the 
extension must show, in writing, the 
reasons for the party’s failure to make 
the request before the time prescribed 
for the filing had expired. The motion 
may be acted upon before the time for 
response has expired. 

§ 2200.6 Record address. 
(a) Every pleading or document filed 

by any party or intervenor shall con-
tain the name, current address, tele-
phone number, and email address of the 
party or intervenor’s representative or, 
if there is no representative, the party 
or intervenor’s own name, current ad-
dress, telephone number, and email ad-
dress. Any change in such information 
shall be communicated promptly in 
writing to the Judge, or the Executive 
Secretary if no Judge has been as-
signed, and to all other parties and in-
tervenors. A party or intervenor who 
fails to furnish such information shall 
be deemed to have waived its right to 
notice and service under these rules. 

(b) Representatives, parties, and in-
tervenors who file case documents elec-
tronically in the Commission’s E-File 
System pursuant to § 2200.8(c) are re-
sponsible for both maintaining a valid 
email address associated with the reg-
istered account and regularly moni-
toring that email address. 

§ 2200.7 Service, notice, and posting. 
(a) When service is required. At the 

time of filing pleadings or other docu-
ments, the filer shall serve a copy on 
every other party or intervenor. Every 
document relating to discovery re-
quired to be served on a party shall be 
served on all parties and intervenors. 
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Every order required by its terms to be 
served shall be served on all parties 
and intervenors. 

(b) Service on represented parties or in-
tervenors. Service upon a party or inter-
venor who has appeared through a rep-
resentative shall be made only upon 
such representative unless the Judge 
orders service on the party or inter-
venor. 

(c) How accomplished. Unless other-
wise ordered, service may be accom-
plished by the following methods: 

(1) Commission’s E-File System. For 
electronically-filed documents, service 
shall be deemed accomplished by the 
simultaneous service of the document 
by email on all other parties and inter-
venors in the case, together with proof 
of service pursuant to paragraph (d) of 
this section. 

(2) U.S. Mail. Service shall be deemed 
accomplished upon depositing the item 
in the U.S. Mail with first-class or 
higher class (such as priority mail) 
postage pre-paid addressed to the re-
cipient’s record address provided pursu-
ant to § 2200.6. 

(3) Commercial or other personal deliv-
ery. Service shall be deemed accom-
plished upon delivery to the recipient’s 
record address provided pursuant to 
§ 2200.6. 

(4) Facsimile transmission. Service by 
facsimile transmission shall be deemed 
accomplished upon delivery to the re-
ceiving facsimile machine. The party 
serving a document by facsimile is re-
sponsible for the successful trans-
mission and legibility of documents in-
tended to be served. 

(5) Non-E-Filed Documents. Documents 
required to be served upon other coun-
sel or parties but that are not filed 
with the Commission in the Commis-
sion’s E-File System (such as discovery 
documents served pursuant to 
§ 2200.52(j)) may be served by any means 
agreed to by all parties in writing. 

(d) Proof of service. Service shall be 
documented by a written certificate of 
service setting forth the date and man-
ner of service. The certificate of serv-
ice shall be filed with the pleading or 
document. 

(e) Proof of posting. Where service is 
accomplished by posting, proof of such 
posting shall be filed not later than the 

first working day following the post-
ing. 

(f) Service on represented employees. 
Service and notice to employees rep-
resented by an authorized employee 
representative shall be deemed accom-
plished by serving the representative in 
a manner prescribed in paragraph (c) of 
this section. 

(g) Service on unrepresented employees. 
In the event there are affected employ-
ees who are not represented by an au-
thorized employee representative, the 
employer shall post, immediately upon 
receipt, the docketing notice for the 
notice of contest or petition for modi-
fication of the abatement period. The 
posting shall be at or near where the 
citation is required to be posted pursu-
ant to section 9(b) of the Occupational 
Safety and Health Act of 1970, 29 U.S.C. 
658(b), and 29 CFR 1903.16. The em-
ployer shall post: 

(1) A copy of the notice of contest or 
petition for modification of the abate-
ment period; 

(2) A notice informing the affected 
employees of their right to party sta-
tus; and 

(3) A notice informing the affected 
employees of the availability of all 
pleadings for inspection and copying at 
reasonable times. 

(4)(i) A notice in the following form 
shall be deemed to comply with this 
paragraph: 

(Name of employer) 
Your employer has been cited by the Sec-

retary of Labor for violation of the Occupa-
tional Safety and Health Act of 1970. The ci-
tation has been contested and will be the 
subject of a hearing before the OCCUPA-
TIONAL SAFETY AND HEALTH REVIEW 
COMMISSION. Affected employees are enti-
tled to participate in this hearing as parties 
under terms and conditions established by 
the OCCUPATIONAL SAFETY AND 
HEALTH REVIEW COMMISSION in its 
Rules of Procedure. Notice of intent to par-
ticipate must be filed no later than 14 days 
before the hearing. Any notice of intent to 
participate should be sent to: Occupational 
Safety and Health Review Commission, Of-
fice of the Executive Secretary, One Lafay-
ette Centre, 1120 20th Street, NW, Suite 980, 
Washington, DC 20036–3457. All pleadings rel-
evant to this matter may be inspected at: 
(Place reasonably convenient to employees, 
preferably at or near workplace.) 
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(ii) Where appropriate, the second 
sentence of the above notice will be de-
leted and the following sentence will be 
substituted: 

The reasonableness of the period prescribed 
by the Secretary of Labor for abatement of 
the violation has been contested and will be 
the subject of a hearing before the OCCUPA-
TIONAL SAFETY AND HEALTH REVIEW 
COMMISSION. 

(h) Special service requirements; author-
ized employee representatives. The au-
thorized employee representative, if 
any, shall be served with the notice set 
forth in paragraph (g) of this section 
and with a copy of the notice of contest 
or petition for modification of the 
abatement period. 

(i) Notice of hearing to unrepresented 
employees. Immediately upon receipt, a 
copy of the notice of the hearing to be 
held before the Judge shall be served 
by the employer on affected employees 
who are not represented by an author-
ized employee representative by post-
ing a copy of the notice of such hearing 
at or near the place where the citation 
is required to be posted pursuant to 
section 9(b) of the Occupational Safety 
and Health Act of 1970, 29 U.S.C. 658(b), 
and 29 CFR 1903.16. 

(j) Notice of hearing to represented em-
ployees. Immediately upon receipt of 
the notice of the hearing to be held be-
fore the Judge, the employer shall 
serve a copy of the notice on the au-
thorized employee representative of af-
fected employees in the manner pre-
scribed in paragraph (c) of this section. 
The employer need not serve the notice 
of hearing, as stated above, if on or be-
fore the date the hearing notice is re-
ceived, the authorized employee rep-
resentative has entered an appearance 
in conformance with §§ 2200.22 and 
2200.23. 

(k) Employee contest; service on other 
employees. (1) Where a notice of contest 
with respect to the reasonableness of 
the abatement period is filed under 
§ 2200.38 by an affected employee who is 
not represented by an authorized em-
ployee representative and there are 
other affected employees who are rep-
resented by an authorized employee 
representative, the unrepresented af-
fected employee shall serve the fol-
lowing documents on the authorized 
employee representative: 

(i) The notice of contest with respect 
to the reasonableness of the abatement 
period; and 

(ii) A copy of the Secretary’s state-
ment of reasons, filed in conformance 
with § 2200.38(a). 

(2) Service on the authorized em-
ployee representative shall be in the 
manner prescribed in paragraph (c) of 
this section. The unrepresented af-
fected employee shall file proof of such 
service. 

(l) Employee contest; Service on em-
ployer. Where a notice of contest with 
respect to the reasonableness of the 
abatement period is filed by an affected 
employee or an authorized employee 
representative, a copy of the notice of 
contest and response filed in support of 
the notice of contest shall be provided 
to the employer for posting in the man-
ner prescribed in paragraph (g) of this 
section. 

(m) Employee contest; Service on other 
authorized employee representatives. An 
authorized employee representative 
who files a notice of contest with re-
spect to the reasonableness of the 
abatement period shall be responsible 
for serving any other authorized em-
ployee representative whose members 
are affected employees in the manner 
prescribed in paragraph (c) of this sec-
tion. 

(n) Duration of posting. Where posting 
is required by this section, such post-
ing shall be maintained until the com-
mencement of the hearing or until ear-
lier disposition. 

(o) Service of show cause orders—(1) 
Service on parties and intervenors using 
Commission’s E-File System. Service of 
show cause orders shall be deemed 
completed by service through the Com-
mission’s E-File System on a rep-
resentative who has entered an appear-
ance for a party or intervenor under 
§ 2200.23 or on a self-represented party 
or intervenor who has not been ex-
empted from using the Commission’s 
E-File System. See also § 2200.101(a). 

(2) Service on self-represented parties or 
intervenors exempted from using the Com-
mission’s E-File System. In addition to 
the service methods permitted by 
§ 2200.7(c), the Commission or the Judge 
shall serve a show cause order on a 
self-represented party or intervenor 
who has been exempted from using the 
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Commission’s E-File System by cer-
tified mail or by any other method (in-
cluding commercial delivery service) 
that provides confirmation of delivery 
to the addressee’s record address pro-
vided under § 2200.6. 

[84 FR 14558, Apr. 10, 2019, as amended at 84 
FR 53052, Oct. 4, 2019; 85 FR 65220, Oct. 15, 
2020] 

§ 2200.8 Filing. 
(a) What to file—(1) General. All docu-

ments required to be served on a party 
or intervenor shall be filed either be-
fore service or within a reasonable 
time after service. 

(2) Discovery documents. Discovery 
documents generated pursuant to 
§§ 2200.52 through 2200.56 shall not be 
filed with the Commission or the 
Judge. Filing and retention of such dis-
covery documents shall comply with 
§ 2200.52(i) and (j). 

(b) Where to file. Prior to assignment 
of a case to a Judge, all documents 
shall be filed electronically in the 
Commission’s E-File System or with 
the Executive Secretary at One Lafay-
ette Centre, 1120 20th Street NW, Suite 
980, Washington, DC 20036–3457. After 
the assignment of the case to a Judge, 
all documents shall be filed electroni-
cally in the Commission’s E-File Sys-
tem or with the Judge at the address 
given in the notice of assignment. 
After the docketing of the Judge’s re-
port, all documents shall be filed with 
the Executive Secretary, except as pro-
vided in § 2200.90(b)(4). 

(c) Electronic filing with the Commis-
sion—(1) Mandatory e-filing. All parties 
and intervenors must file documents 
electronically in the Commission’s E- 
File System by following the instruc-
tions on the Commission’s website 
(www.oshrc.gov), unless a self-rep-
resented party or intervenor is able to 
claim that complying with this para-
graph will place an undue burden upon 
that party or intervenor under para-
graph (c)(2) of this section or the docu-
ments are exempt from e-filing under 
paragraph (c)(5) of this section. Docu-
ments may not be filed with the Com-
mission or the Judge via email. 

(2) Undue burden. Self-represented 
parties or intervenors may submit a 
written statement to the Judge re-
questing an exemption from the man-

datory e-filing requirement on the 
grounds that it would place an undue 
burden on them to comply with the re-
quirement. If the Judge grants an ex-
emption, exempted self-represented 
parties or intervenors must file docu-
ments by postage-prepaid first class or 
higher class U.S. Mail, commercial de-
livery service, personal delivery, or 
facsimile transmission as described in 
paragraph (d) of this section. 

(3) If technical difficulties prevent 
the successful submission of electroni-
cally filed documents, the e-filer 
should refer to the instructions for 
electronic filing on the Commission’s 
website (www.oshrc.gov). 

(4) Documents filed electronically in 
the Commission’s E-File System may 
contain an electronic signature of the 
filer which will have the same legal ef-
fect, validity, and enforceability as if 
signed manually. The term ‘‘electronic 
signature’’ means an electronic symbol 
or process attached to or logically as-
sociated with a contact or other record 
and executed or adopted by a person 
with the intent to sign the document. 

(5) Confidential and privileged docu-
ments. The following documents must 
not be filed electronically in the Com-
mission’s E-File System: 

(i) Documents that may not be re-
leased to the public because the infor-
mation is covered by a protective order 
or has been placed ‘‘under seal’’ pursu-
ant to § 2200.52(d) and (e). 

(ii) Documents submitted for in cam-
era inspection by the Commission or 
the Judge, including material for 
which a privilege is claimed. Claims re-
garding privileged information must 
comply with § 2200.52(d). 

(iii) Confidential settlement docu-
ments filed with the Judge pursuant to 
settlement procedures pursuant to 
§ 2200.120. 

(iv) Applications for subpoenas made 
ex parte pursuant to § 2200.65. 

(6) Sensitive information. Unless the 
Commission or the Judge orders other-
wise, all sensitive information in docu-
ments filed electronically in the Com-
mission’s E-File System must be re-
dacted pursuant to paragraph (d)(5) of 
this section. 

(7) Date of filing. The date of filing for 
documents filed electronically is the 
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day that the complete document is suc-
cessfully submitted in the Commis-
sion’s E-File System pursuant to 
§ 2200.4(a)(4)(i). Electronic filing shall 
be completed by following the instruc-
tions on the Commission’s website 
(www.oshrc.gov). 

(8) Timeliness. Representatives and 
self-represented parties and interve-
nors bear the sole responsibility for en-
suring that a filing is timely made. 

(9) Certificate of service. Proof of serv-
ice shall accompany each document 
filed in the Commission’s E-File Sys-
tem. The certificate of service shall 
certify simultaneous service of the doc-
ument by email on all other parties 
and intervenors in the case. It is the 
responsibility of the filing party to re-
tain records showing the date of trans-
mission, including receipts. 

(d) Documents that are not filed in the 
Commission’s E-File System; alternative 
filing methods—(1) How to file. Docu-
ments may be filed by postage-prepaid 
first class or higher class U.S. Mail, 
commercial delivery service, personal 
delivery, electronic transmission, or 
facsimile transmission. 

(2) Number of copies. Unless otherwise 
ordered or stated in this part, only the 
original of a document shall be filed. 

(3) Filing date. (i) Except for the docu-
ments listed in paragraph (d)(3)(ii) of 
this section, if filing is by U.S. first 
class mail (or higher class mail, such 
as priority mail), then filing is deemed 
completed upon depositing the mate-
rial in the U.S. Mail. If filing is by any 
other means (e.g., personal delivery, 
commercial delivery service, or fac-
simile transmission) then filing is 
deemed completed upon receipt by the 
Commission. 

(ii) Filing is completed upon receipt 
by the Commission for petitions for in-
terlocutory review (§ 2200.73), petitions 
for discretionary review (§ 2200.91), and 
EAJA applications (§ 2204.301). 

(iii) Representatives and self-rep-
resented parties and intervenors bear 
the sole responsibility for ensuring 
that a filing is timely made. 

(4) Certificate of service. A certificate 
of service shall accompany each docu-
ment filed. The certificate shall set 
forth the dates and manner of filing 
and service. 

(5) Sensitive information. Unless the 
Commission or the Judge orders other-
wise, in any filing with the Commis-
sion, information that is sensitive (e.g., 
Social Security numbers, driver’s li-
cense numbers, passport numbers, tax-
payer-identification numbers, 
birthdates, mother’s maiden names, 
names of minors, an individual’s phys-
ical personal address, financial account 
numbers) but not privileged shall be re-
dacted. Parties shall exercise caution 
when filing medical records, medical 
treatment records, medical diagnosis 
records, employment history, and indi-
vidual financial information, and shall 
redact or exclude materials unneces-
sary to the case. 

(6) Privileged information. Claims re-
garding privileged information shall 
comply with § 2200.52(d). 

[84 FR 14558, Apr. 10, 2019; 84 FR 45654, Aug. 
30, 2019, as amended at 85 FR 65220, Oct. 15, 
2020] 

§ 2200.9 Consolidation. 
Cases may be consolidated on the 

motion of any party conforming to 
§ 2200.40, on the Judge’s own motion, or 
on the Commission’s own motion, 
where there exist common parties, 
common questions of law or fact or in 
such other circumstances as justice or 
the administration of the Act require. 

§ 2200.10 Severance. 
Upon its own motion, or upon motion 

of any party or intervenor conforming 
to § 2200.40, where a showing of good 
cause has been made by the party or 
intervenor, the Commission or the 
Judge may order any proceeding sev-
ered with respect to some or all claims 
or parties. 

§ 2200.11 [Reserved] 

§ 2200.12 References to cases. 
(a) Citing decisions by Commission and 

Judges—(1) Generally. Parties citing de-
cisions by the Commission should in-
clude in the citation the name of the 
employer, the OSHRC docket number, 
the year of the decision, and a citation 
to a print or electronic reference 
source. Citations to Commission and 
ALJ decisions published on the Com-
mission’s website (www.oshrc.gov) are 
also accepted. For example, 
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(i) Print: 
(A) Hackensack Steel Corp., 20 BNA 

OSHC 1387, 1388 (No. 97–0755, 2003). 
(B) Hackensack Steel Corp., 2002–2004 

CCH OSHD ¶ 32,690, p. 51,558 (No. 97– 
0755, 2003). 

(ii) Electronic: 
(A) Hackensack Steel Corp., No. 97– 

0755, 2003 WL 22232017, at *4 (OSHRC 
Sept. 25, 2003). 

(B) Hackensack Steel Corp., No. 97– 
0755, 2003 LEXIS 450392, at *2 (OSHRC 
Sept. 25, 2003). 

(iii) Commission website 
(www.oshrc.gov): 

(A) PDF versions of cases should be 
cited as follows and identify the rel-
evant page number: Jacobs Field Servs. 
N. Am., No. 10–2659, at 5 (OSHRC 2015). 

(B) HTML versions of cases should be 
cited as follows and identify the rel-
evant paragraph number: Jacobs Field 
Servs. N. Am., No. 10–2659, at ¶ 9 (OSHRC 
2015). 

(2) Parenthetical statements. When cit-
ing the decision of a Judge, the digest 
of an opinion, or the opinion of a single 
Commissioner, a parenthetical state-
ment identifying that the decision is 
non-precedential (e.g. ‘‘ALJ’’) must be 
included. For example, Rust Engineering 
Co., 1984 CCH OSHD ¶ 27,023 (No.79–2090, 
1984) (view of Chairman lll), 
vacating direction for review of 1980 CCH 
OSHD ¶ 24,269 (1980) (ALJ) (digest). 

(b) References to court decisions. (1) Ci-
tation to court decisions should be to 
the official reporter whenever possible. 
For example: 

(i) W.G. Yates & Sons Constr. Co. v. 
OSHRC, 459 F.3d 604, 608–09 (5th Cir. 
2006). 

(ii) Martin v. OSHRC (CF & I Steel 
Corp.), 499 U.S. 144, 150–51 (1991). 

(2) Name of employer to be indicated. 
When a court decision is cited in which 
the first-listed party on each side is ei-
ther the Secretary of Labor (or the 
name of a particular Secretary of 
Labor), the Commission, or a labor 
union, the citation should include in 
parenthesis the name of the employer 
in the Commission proceeding. For ex-
ample, Donovan v. Allied Industrial 
Workers (Archer Daniels Midland Co.), 
760 F.2d 783 (7th Cir. 1985); Donovan v. 
OSHRC (Mobil Oil Corp.), 713 F. 2d 918 
(2d Cir. 1983). 

Subpart B—Parties and 
Representatives 

§ 2200.20 Party status. 
(a) Affected employees. (1) Affected 

employees and authorized employee 
representatives may elect party status 
concerning any matter in which the 
Act confers a right to participate. The 
election shall be accomplished by filing 
a written notice of election at least 14 
days before the hearing. A notice of 
election filed less than 14 days prior to 
the hearing is ineffective unless good 
cause is shown for not timely filing the 
notice. 

(2) A notice of election shall be 
served on all other parties in accord-
ance with § 2200.7. 

(b) Employees no longer employed by 
cited employer. An employee of a cited 
employer who was exposed to or had 
access to the hazard arising out of the 
allegedly violative circumstances, con-
ditions, practices, or operations and 
who is no longer employed by the cited 
employer is permitted to participate as 
a party. 

(c) Employee contest. (1) Where a no-
tice of contest is filed by an employee 
or by an authorized employee rep-
resentative with respect to the reason-
ableness of the period for abatement of 
a violation, the employer charged with 
the responsibility of abating the viola-
tion may elect party status by a notice 
filed at least 14 days before the hear-
ing. 

(2) A notice of election shall be 
served on all other parties in accord-
ance with § 2200.7. 

§ 2200.21 Intervention; appearance by 
non-parties. 

(a) When allowed. A petition for leave 
to intervene may be filed at any time 
prior to 14 days before commencement 
of the hearing. A petition filed less 
than 14 days prior to the commence-
ment of the hearing will be denied un-
less good cause is shown for not timely 
filing the petition. A petition shall be 
served on all parties in accordance 
with § 2200.7. 

(b) Requirements of petition. (1) The pe-
tition shall set forth the interest of the 
petitioner in the proceeding and show 
that the participation of the petitioner 
will assist in the determination of the 
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issues in question and that the inter-
vention will not unduly delay the pro-
ceeding. 

(2) If the petitioner is an employee 
who is not employed by the cited em-
ployer but who performed work at the 
cited worksite, the petition, in addi-
tion to the requirements of paragraph 
(b)(1) of this section, shall set forth 
material facts sufficient to dem-
onstrate that the petitioner was ex-
posed to or has access to the hazard 
arising out of the allegedly violative 
circumstances, conditions, practices, 
or operations. 

(c) Ruling on petition. (1) For petitions 
filed by an employee, as defined in 
paragraph (b)(2) of this section, the 
Commission or the Judge shall grant 
the petition for intervention. 

(2) For all other petitions, the Com-
mission or the Judge may grant a peti-
tion for intervention that meets the re-
quirements of paragraph (b)(1) of this 
section. 

(3) An order granting a petition shall 
specify the extent and terms of an in-
tervenor’s participation in the pro-
ceedings. 

§ 2200.22 Representation of parties 
and intervenors. 

(a) Representation. Any party or in-
tervenor may appear in person, 
through an attorney, or through any 
non-attorney representative. A rep-
resentative must file an appearance in 
accordance with § 2200.23. In the ab-
sence of an appearance by a representa-
tive, a party or intervenor will be 
deemed to appear for itself. A corpora-
tion or unincorporated association may 
be represented by an authorized officer 
or agent. 

(b) Affected employees in collective bar-
gaining unit. Where an authorized em-
ployee representative (see § 2200.1(g)) 
elects to participate as a party, af-
fected employees who are members of 
the collective bargaining unit may not 
separately elect party status. If the au-
thorized employee representative does 
not elect party status, affected employ-
ees who are members of the collective 
bargaining unit may elect party status 
in the same manner as affected em-
ployees who are not members of the 
collective bargaining unit. See para-
graph (c) of this section. 

(c) Affected employees not in collective 
bargaining unit. Affected employees 
who are not members of a collective 
bargaining unit may elect party status 
under § 2200.20(a). If more than one em-
ployee so elects, the Judge shall pro-
vide for them to be treated as one 
party. 

(d) Control of proceeding. A represent-
ative of a party or intervenor shall be 
deemed to control all matters respect-
ing the interest of such party or inter-
venor in the proceeding. 

§ 2200.23 Appearances and with-
drawals. 

(a) Entry of appearance—(1) General. A 
representative of a party or intervenor 
shall enter an appearance by signing 
the first document filed on behalf of 
the party or intervenor in accordance 
with paragraph (a)(2) of this section or 
subsequently by filing an entry of ap-
pearance in accordance with paragraph 
(a)(3) of this section. 

(2) Appearance in first document or 
pleading. If the first document filed on 
behalf of a party or intervenor is 
signed by a representative, the rep-
resentative shall be recognized as rep-
resenting that party. No separate entry 
of appearance by the representative is 
necessary, provided the document con-
tains the information required by 
§ 2200.6. 

(3) Subsequent appearance. Where a 
representative has not previously ap-
peared on behalf of a party or inter-
venor, the representative shall file an 
entry of appearance with the Executive 
Secretary, or Judge if the case has 
been assigned. The entry of appearance 
shall be signed by the representative 
and contain the information required 
by § 2200.6. 

(b) Withdrawal of counsel. Any coun-
sel or representatives of record desiring 
to withdraw their appearance, or any 
parties desiring to withdraw the ap-
pearance of their counsel or represent-
atives of record, must file a motion 
conforming with § 2200.40 with the Com-
mission or the Judge requesting leave 
to withdraw, showing that prior notice 
of the motion has been given by the 
counsel or representative or party to 
the client or counsel or representative, 
as the case may be, and providing cur-
rent contact information for the client, 
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including street address, email address, 
and phone number. The motion of 
counsel to withdraw may, in the discre-
tion of the Commission or the Judge, 
be denied where it is necessary to avoid 
undue delay or prejudice to the rights 
of a party or intervenor. 

§ 2200.24 Brief of an amicus curiae. 

The brief of an amicus curiae may be 
filed only by leave of the Commission 
or the Judge. The brief may be condi-
tionally filed with the motion for leave 
conforming to § 2200.40. A motion for 
leave shall identify the interest of the 
applicant and shall state the reasons 
why a brief of an amicus curiae is de-
sirable. Any amicus curiae shall file its 
brief within the time allowed the party 
whose position the amicus will support 
unless the Commission or the Judge, 
for good cause shown, grants leave for 
later filing. In that event, the Commis-
sion or the Judge may specify within 
what period an opposing party may an-
swer. The brief of an amicus curiae 
shall conform to § 2200.74 or § 2200.93. 

Subpart C—Pleadings and 
Motions 

§ 2200.30 General rules. 

(a) Format. Pleadings and other docu-
ments (other than exhibits) shall be 
typewritten, double spaced, with type-
face of text being no smaller than 12- 
point and typeface of footnotes being 
no smaller than 11-point, on letter size 
opaque paper (81⁄2 inches by 11 inches). 
All margins shall be 11⁄2 inches. Plead-
ings and other documents shall be fas-
tened without the use of staples at the 
upper left corner. 

(b) Clarity. Each allegation or re-
sponse of a pleading or motion shall be 
simple, concise, and direct. 

(c) Separation of claims. Each allega-
tion or response shall be made in sepa-
rate numbered paragraphs. Each para-
graph shall be limited as far as prac-
ticable to a statement of a single set of 
circumstances. 

(d) Adoption by reference. Statements 
in a pleading may be adopted by ref-
erence in a different part of the same 
pleading or in another pleading or in 
any motion. A copy of any written in-
strument which is an exhibit to a 

pleading is a part of the pleading for all 
purposes. 

(e) Alternative pleading. A party may 
set forth two or more statements of a 
claim or defense alternatively or hypo-
thetically. When two or more state-
ments are made in the alternative and 
one of them would be sufficient if made 
independently, the pleading is not 
made insufficient by the insufficiency 
of one or more of the alternative state-
ments. A party may state as many sep-
arate claims or defenses as it has re-
gardless of consistency. All statements 
shall be made subject to the signature 
requirements of § 2200.32. 

(f) Form of pleadings, motions, and 
other documents. Any pleading, motion, 
or other document shall contain a cap-
tion complying with § 2200.31 and a sig-
nature complying with § 2200.32. The 
form and content of motions shall con-
form with § 2200.40. 

(g) Burden of persuasion. The rules of 
pleading established by this subpart 
are not determinative in deciding 
which party bears the burden of per-
suasion on an issue. By pleading a mat-
ter affirmatively, a party does not 
waive its right to argue that the bur-
den of persuasion on the matter is on 
another party. 

(h) Enforcement of pleading rules. The 
Commission or the Judge may refuse 
for filing any pleading or motion that 
does not comply with the requirements 
of this subpart. 

[84 FR 14558, Apr. 10, 2019; 84 FR 45654, Aug. 
30, 2019] 

§ 2200.31 Caption; titles of cases. 
(a) Notice of contest cases. Cases initi-

ated by a notice of contest shall be ti-
tled: 

Secretary of Labor, 
Complainant, 
v. 

(Name of Employer), 

Respondent. 

(b) Petitions for modification of abate-
ment period. Cases initiated by a peti-
tion for modification of the abatement 
period shall be titled: 

(Name of employer), 

Petitioner, 
v. 

Secretary of Labor, 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00264 Fmt 8010 Sfmt 8003 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



255 

Occu. Safety and Health Review Comm. § 2200.34 

Respondent. 

(c) Location of title. The titles listed 
in paragraphs (a) and (b) of this section 
shall appear at the left upper portion of 
the initial page of any pleading or doc-
ument (other than exhibits) filed. 

(d) Docket number. The initial page of 
any pleading or document (other than 
exhibits) shall show, at the upper right 
of the page, opposite the title, the 
docket number, if known, assigned by 
the Commission. 

§ 2200.32 Signing of pleadings and mo-
tions. 

Pleadings and motions shall be 
signed by the filing party or by the 
party’s representative. The signature 
of a representative constitutes a rep-
resentation by the representative that 
the representative is authorized to rep-
resent the party or parties on whose 
behalf the pleading is filed. The signa-
ture of a representative or party also 
constitutes a certificate by the rep-
resentative that the representative has 
read the pleading, motion, or other 
document, that to the best of the rep-
resentative’s knowledge, information, 
and belief, formed after reasonable in-
quiry, it is well grounded in fact and is 
warranted by existing law or a good 
faith argument for the extension, 
modification, or reversal of existing 
law, and that it is not included for any 
improper purpose, such as to harass or 
to cause unnecessary delay or needless 
increase in the cost of litigation. If a 
pleading, motion, or other document is 
signed in violation of this rule, such 
signing party or its representative 
shall be subject to the sanctions set 
forth in § 2200.101 or § 2200.104. A signa-
ture by a party representative con-
stitutes a representation by the rep-
resentative that the representative un-
derstands that the rules and orders of 
the Commission and its Judges apply 
equally to attorney and non-attorney 
representatives. 

§ 2200.33 Notices of contest. 
Within 15 working days after receipt 

of any of the following notices, the 
Secretary shall notify the Commission 
of the receipt in writing and shall 
promptly furnish to the Executive Sec-
retary of the Commission the original 
of any documents or records filed by 

the contesting party and copies of all 
other documents or records relevant to 
the contest: 

(a) Notification that the employer in-
tends to contest a citation or proposed 
penalty under section 10(a) of the Act, 
29 U.S.C. 659(a); or 

(b) Notification that the employer 
wishes to contest a notice of a failure 
to abate or a proposed penalty under 
section 10(b) of the Act, 29 U.S.C. 
659(b); or 

(c) A notice of contest filed by an em-
ployee or representative of employees 
with respect to the reasonableness of 
the abatement period under section 
10(c) of the Act, 29 U.S.C. 659(c). 

NOTE 1 TO § 2200.33: Failure to meet the 15- 
working day deadline to file a notice of con-
test results in the citation or notification of 
failure to abate becoming a final order of the 
Commission. Under extraordinary cir-
cumstances, the cited employer, an affected 
employee, or an authorized employee rep-
resentative may seek relief from the final 
order pursuant to Federal Rule of Civil Pro-
cedure 60, by promptly filing a request for 
such relief with the Commission’s Executive 
Secretary, One Lafayette Centre, 1120 20th 
Street NW, Suite 980, Washington, DC 20036– 
3457. See Brancifort Builders, Inc., 9 BNA 
OSHC 2113, 2116–17 (1981). 

§ 2200.34 Employer contests. 
(a) Complaint. (1) The Secretary shall 

file a complaint with the Commission 
no later than 21 days after receipt of 
the notice of contest. 

(2) The complaint shall set forth all 
alleged violations and proposed pen-
alties which are contested, stating 
with particularity: 

(i) The basis for jurisdiction; 
(ii) The time, location, place, and cir-

cumstances of each such alleged viola-
tion; and 

(iii) The considerations upon which 
the period for abatement and the pro-
posed penalty of each such alleged vio-
lation are based. 

(3) Where the Secretary seeks in the 
complaint to amend the citation or 
proposed penalty, the Secretary shall 
set forth the reasons for amendment 
and shall state with particularity the 
change sought. 

(b) Answer. (1) Within 21 days after 
service of the complaint, the party 
against whom the complaint was issued 
shall file an answer with the Commis-
sion. 
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(2) The answer shall contain a short 
and plain statement denying those al-
legations in the complaint which the 
party intends to contest. Any allega-
tion not denied shall be deemed admit-
ted. 

(3) The answer shall include all af-
firmative defenses being asserted. Such 
affirmative defenses include, but are 
not limited to, ‘‘infeasibility,’’ ‘‘unpre-
ventable employee misconduct,’’ and 
‘‘greater hazard.’’ 

(4) The failure to raise an affirmative 
defense in the answer may result in the 
party being prohibited from raising the 
defense at a later stage in the pro-
ceeding, unless the Judge finds that 
the party has asserted the defense as 
soon as practicable. 

(c) Motions filed in lieu of an answer. A 
motion filed in lieu of an answer pursu-
ant to this subpart shall be filed no 
later than 21 days after service of the 
complaint. The form and content of the 
motion shall comply with § 2200.40. 

§ 2200.35 Disclosure of corporate par-
ents, subsidiaries, and affiliates. 

(a) General. All answers, petitions for 
modification of abatement period, or 
other initial pleadings filed under 
these rules by a corporation shall be 
accompanied by a separate declaration 
listing all parents, subsidiaries, and af-
filiates of that corporation or stating 
that the corporation has no parents, 
subsidiaries, or affiliates, whichever is 
applicable. 

(b) Failure to disclose. The Commis-
sion or the Judge in its discretion may 
refuse to accept for filing an answer or 
other initial pleading that lacks the 
disclosure declaration required by this 
paragraph. A party that fails to file an 
adequate declaration may be held in 
default after being given an oppor-
tunity to show cause why it should not 
be held in default. All show cause or-
ders issued by the Commission or the 
Judge shall be served in a manner pre-
scribed in § 2200.7(o). 

(c) Continuing duty to disclose. A party 
subject to the disclosure requirement 
of this paragraph has a continuing 
duty to notify the Commission or the 
Judge of any change in the information 
on the disclosure declaration until the 
Commission issues a final order dis-
posing of the proceeding. 

§ 2200.36 [Reserved] 

§ 2200.37 Petitions for modification of 
the abatement period. 

(a) Grounds for modifying abatement 
date. An employer may file a petition 
for modification of abatement date 
when such employer has made a good 
faith effort to comply with the abate-
ment requirements of a citation, but 
such abatement has not been com-
pleted because of factors beyond the 
employer’s reasonable control. 

(b) Contents of petition. A petition for 
modification of abatement date shall 
be in writing and shall include the fol-
lowing information: 

(1) All steps taken by the employer, 
and the dates of such action, in an ef-
fort to achieve compliance during the 
prescribed abatement period. 

(2) The specific additional abatement 
time necessary in order to achieve 
compliance. 

(3) The reasons such additional time 
is necessary, including the unavail-
ability of professional or technical per-
sonnel or of materials and equipment, 
or because necessary construction or 
alteration of facilities cannot be com-
pleted by the original abatement date. 

(4) All available interim steps being 
taken to safeguard the employees 
against the cited hazard during the 
abatement period. 

(c) When and where filed; posting re-
quirement; responses to petition. A peti-
tion for modification of abatement 
date shall be filed with the Area Direc-
tor of the United States Department of 
Labor who issued the citation no later 
than the close of the next working day 
following the date on which abatement 
was originally required. A later-filed 
petition shall be accompanied by the 
employer’s statement of exceptional 
circumstances explaining the delay. 

(1) A copy of such petition shall be 
posted in a conspicuous place where all 
affected employees will have notice of 
the petition or near each location 
where the violation occurred. The peti-
tion shall remain posted for a period of 
10 working days. 

(2) Affected employees or the rep-
resentatives may file an objection in 
writing to such petition with the afore-
said Area Director. Failure to file such 
objection within 10 working days of the 
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date of posting of such petition shall 
constitute a waiver of any further 
right to object to said petition. 

(3) The Secretary or the Secretary’s 
duly authorized agent shall have the 
authority to approve any uncontested 
petition for modification of abatement 
date filed pursuant to paragraphs (b) 
and (c) of this section. Such 
uncontested petitions shall become 
final orders pursuant to sections 10(a) 
and (c) of the Act, 29 U.S.C. 659(a) and 
(c). 

(4) The Secretary or the Secretary’s 
authorized representative shall not ex-
ercise the Secretary’s approval power 
until the expiration of 15 working days 
from the date the petition was posted 
pursuant to paragraphs (c)(1) and (2) of 
this section by the employer. 

(d) Contested petitions. Where any pe-
tition is objected to by the Secretary 
or affected employees, such petition 
shall be processed as follows: 

(1) The Secretary shall forward the 
petition, citation, and any objections 
to the Commission within 10 working 
days after the expiration of the 15 
working day period set out in para-
graph (c)(4) of this section. 

(2) The Commission shall docket and 
process such petitions as expedited pro-
ceedings as provided for in § 2200.103 of 
this Part. 

(3) An employer petitioning for a 
modification of the abatement period 
shall have the burden of proving in ac-
cordance with the requirements of sec-
tion 10(c) of the Act, 29 U.S.C. 659(c), 
that such employer has made a good 
faith effort to comply with the abate-
ment requirements of the citation and 
that abatement has not been completed 
because of factors beyond the employ-
er’s control. 

(4) Where the petitioner is a corpora-
tion, it shall file a separate declaration 
listing all parents, subsidiaries, and af-
filiates of that corporation or stating 
that the corporation has no parents, 
subsidiaries, or affiliates, whichever is 
applicable, within 10 working days 
after service of the Commission dock-
eting notice of the petition for modi-
fication of the abatement date. Service 
of the filed declaration on the other 
parties and intervenors shall be accom-
plished in a manner prescribed in 

§ 2200.7(c). The requirements set forth 
in § 2200.35(b) through (c) shall apply. 

(5) Each objecting party shall file a 
response setting forth the reasons for 
opposing the abatement date requested 
in the petition, within 10 working days 
after service of the Commission dock-
eting notice of the petition for modi-
fication of the abatement date. Service 
of the response on the other parties 
and intervenors shall be accomplished 
in a manner prescribed in § 2200.7(c). 

[84 FR 14558, Apr. 10, 2019; 84 FR 53053, Oct. 4, 
2019] 

§ 2200.38 Employee contests. 
(a) Secretary’s statement of reasons. 

Where an affected employee or author-
ized employee representative files a no-
tice of contest with respect to the 
abatement period, the Secretary shall, 
within 14 days from receipt of the no-
tice of contest, file a clear and concise 
statement of the reasons the abate-
ment period prescribed by the Sec-
retary is not unreasonable. 

(b) Response to Secretary’s statement. 
Not later than 14 days after service of 
the Secretary’s statement, referred to 
in paragraph (a) of this section, the 
contesting affected employee or au-
thorized employee representative shall 
file a response. Service of the filed 
statement on the other parties and in-
tervenors shall be accomplished in a 
manner prescribed in § 2200.7(c). 

(c) Expedited proceedings. All contests 
under this section shall be handled as 
expedited proceedings as provided for 
in § 2200.103. 

§ 2200.39 Statement of position. 
At any time prior to the commence-

ment of the hearing before the Judge, 
any person entitled to appear as a 
party, or any person who has been 
granted leave to intervene, may file a 
statement of position with respect to 
any or all issues to be heard. The Judge 
may order the filing of a statement of 
position. 

§ 2200.40 Motions and requests. 
(a) How to make. An application or re-

quest for an order must be made by 
written motion. A motion shall not be 
included in another pleading or docu-
ment, such as a brief or petition for 
discretionary review, but shall be made 
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in a separate document. In exigent cir-
cumstances in cases pending before a 
Judge, an oral motion may be made 
during an off-the-record telephone con-
ference if the motion is subsequently 
reduced to writing and filed within 
such time as the judge prescribes. 

(b) Form of motions. All motions shall 
contain a caption complying with 
§ 2200.31 and a signature complying 
with § 2200.32. Requests for orders that 
are presented in any other form, such 
as by a business letter or by an email, 
shall not be considered or granted. 

(c) Content of motions. A motion shall 
contain a clear and plain statement of 
the relief sought and state with par-
ticularity the grounds for seeking the 
order. Written memoranda, briefs, affi-
davits, or other relevant material or 
documents may be filed in support of 
the motion or a response. 

(d) Duty to confer. Prior to filing a 
motion, the moving party shall confer 
or make reasonable efforts to confer 
with all other parties and shall state in 
the motion the efforts undertaken to 
confer. The motion shall also state if 
any other party opposes or does not op-
pose the motion. 

(e) Proposed order for procedural mo-
tions. All procedural motions shall be 
accompanied by a proposed order that 
would grant the relief requested in the 
motion. A procedural motion may be 
ruled upon prior to the expiration of 
the time for response. 

(f) Oral motions. Oral motions may be 
made during a hearing and shall be in-
cluded in the transcript, if a transcript 
is being made. 

(g) When to make. (1) A motion filed 
in lieu of an answer pursuant to 
§ 2200.34(c) shall be filed no later than 
21 days after service of the complaint. 

(2) Motions shall be made as soon as 
the grounds for the motion are known. 
A party is not required to raise by mo-
tion any matter that the party has pre-
viously included in any pleading as de-
fined in § 2200.1(n), unless the party 
seeks a ruling on the previously plead-
ed matter prior to the hearing on the 
merits. 

(3) A motion to postpone a hearing 
shall comply with § 2200.62. 

(h) Responses. Any party or inter-
venor upon whom a motion has been 

served shall file a response within 14 
days from service of the motion. 

(i) Reconsideration. A party adversely 
affected by a ruling on any motion may 
file a motion for reconsideration with-
in 7 days of service of the ruling. 

(j) Summary judgment motions. The 
provisions of Federal Rule of Civil Pro-
cedure 56 apply to motions for sum-
mary judgment. 

§ 2200.41 [Reserved] 

Subpart D—Prehearing Procedures 
and Discovery 

§ 2200.50 [Reserved] 

§ 2200.51 Prehearing conferences and 
orders. 

(a) Scheduling conference. (1) The 
Judge may, upon the Judge’s discre-
tion, consult with the attorneys, non- 
attorney party representatives, and 
any self-represented parties, by a 
scheduling conference, telephone, mail, 
or other suitable means, and within 30 
days after the filing of the answer, 
enter a scheduling order that limits 
the time: 

(i) To join other parties and to amend 
the pleadings; 

(ii) To file and hear motions; and 
(iii) To complete discovery. 
(2) The scheduling order also may in-

clude: 
(i) The date or dates for conferences 

before hearing, a final prehearing con-
ference, and hearing; and 

(ii) Any other matters appropriate to 
the circumstances of the case. 

(b) Prehearing conference. In addition 
to the prehearing procedures set forth 
in Federal Rule of Civil Procedure 16, 
the Judge may, upon the Judge’s own 
initiative or on the motion of a party, 
direct the parties to confer among 
themselves to consider settlement, 
stipulation of facts, or any other mat-
ter that may expedite the hearing. 

(c) Compliance. Parties must fully 
prepare for a useful discussion of all 
procedural and substantive issues in-
volved in prehearing conferences and 
shall participate in such conferences in 
good faith. Parties failing to do so may 
be subject to sanctions under §§ 2200.101 
and 2200.104. 
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§ 2200.52 General provisions governing 
discovery. 

(a) General—(1) Methods and limita-
tions. In conformity with these rules, 
any party may, without leave of the 
Commission or the Judge, obtain dis-
covery by one or more of the following 
methods: 

(i) Production of documents or things 
or permission to enter upon land or 
other property for inspection and other 
purposes to the extent provided in 
§ 2200.53; 

(ii) Requests for admission to the ex-
tent provided in § 2200.54; and 

(iii) Interrogatories to the extent 
provided in § 2200.55. 

(iv) Discovery is not available under 
these rules through depositions except 
to the extent provided in § 2200.56. 

(v) In the absence of a specific provi-
sion, discovery procedures shall be in 
accordance with the Federal Rules of 
Civil Procedure, except that the provi-
sions of Federal Rule of Civil Proce-
dure 26(a) do not apply to Commission 
proceedings. This exception does not 
preclude any prehearing disclosures 
(including disclosure of expert testi-
mony and written reports) directed in a 
scheduling order entered under 
§ 2200.51. 

(2) Time for discovery. A party may 
initiate all forms of discovery in con-
formity with these Rules at any time 
after the filing of the first responsive 
pleading or motion that delays the fil-
ing of an answer, such as a motion to 
dismiss. Discovery shall be initiated 
early enough to permit completion of 
discovery no later than 14 days prior to 
the date set for hearing, unless the 
Judge orders otherwise. 

(3) Service of discovery documents. 
Every document relating to discovery 
required to be served on a party shall 
be served on all parties. 

(4) Stipulations about discovery proce-
dures. Unless the Commission or the 
Judge orders otherwise, the parties 
may stipulate that: 

(i) A deposition may be taken before 
any person, at any time or place, on 
any notice, and in the manner speci-
fied—in which event it may be used in 
the same way as any other deposition; 
and 

(ii) Other procedures governing or 
limiting discovery may be modified— 

but a stipulation extending the time 
for any form of discovery must be ap-
proved by the Commission or the Judge 
if it would interfere with the time set 
forth for completing discovery, for 
hearing a motion, or for hearing. 

(b) Scope of discovery. The informa-
tion or response sought through dis-
covery may concern any matter that is 
not privileged and that is relevant to 
the subject matter involved in the 
pending case and proportional to the 
needs of the case, considering the im-
portance of the issues at stake, the 
parties’ relative access to relevant in-
formation, the parties’ resources, the 
importance of the discovery in resolv-
ing the issues, and whether the burden 
or expense of the proposed discovery 
outweighs its likely benefit. Informa-
tion within this scope of discovery need 
not be admissible in evidence to be dis-
coverable. 

(c) Limitations. The frequency or ex-
tent of the discovery methods provided 
by these rules may be limited by the 
Commission or the Judge if it is deter-
mined that: 

(1) The discovery sought is unreason-
ably cumulative or duplicative, or it is 
obtainable from some other source that 
is more convenient, less burdensome, 
or less expensive; 

(2) The party seeking discovery has 
had ample opportunity to obtain the 
information sought by discovery in the 
action; or 

(3) The proposed discovery is outside 
the scope permitted by paragraph (b) of 
this section. 

(d) Privilege—(1) Claims of privilege. 
The initial claim of privilege shall 
specify the privilege claimed and the 
general nature of the material for 
which the privilege is claimed. In re-
sponse to an order from the Commis-
sion or the Judge, or in response to a 
motion to compel, the claim shall: 
Identify the information that would be 
disclosed; set forth the privilege that is 
claimed; and allege the facts showing 
that the information is privileged. The 
claim shall be supported by affidavits, 
depositions, or testimony and shall 
specify the relief sought. The claim 
may be accompanied by a motion for a 
protective order or by a motion that 
the allegedly privileged information be 
received and the claim ruled upon in 
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camera, that is, with the record and 
hearing room closed to the public, or 
ex parte, that is, without the participa-
tion of parties and their representa-
tives. The Judge may enter an order 
and impose terms and conditions on 
the Judge’s examination of the claim 
as justice may require, including an 
order designed to ensure that the alleg-
edly privileged information not be dis-
closed until after the examination is 
completed. 

(2) Upholding or rejecting claims of 
privilege. If the Judge upholds the claim 
of privilege, the Judge may order and 
impose terms and conditions as justice 
may require, including a protective 
order. If the Judge overrules the claim, 
the person claiming the privilege may 
obtain as of right an order sealing from 
the public those portions of the record 
containing the allegedly privileged in-
formation pending interlocutory or 
final review of the ruling, or final dis-
position of the case, by the Commis-
sion. Interlocutory review of such an 
order shall be given priority consider-
ation by the Commission. 

(3) Resolving claims of privilege outside 
of discovery proceedings. A Judge may 
utilize the procedures set forth in para-
graphs (d) and (e) of this section out-
side of discovery proceedings, including 
during the hearing. 

(e) Protective orders. In connection 
with any discovery procedures and 
where a showing of good cause has been 
made, the Commission or the Judge 
may make any order including, but not 
limited to, one or more of the fol-
lowing: 

(1) That the discovery not be had; 
(2) That the discovery may be had 

only on specified terms and conditions, 
including a designation of the time or 
place; 

(3) That the discovery may be had 
only by a method of discovery other 
than that selected by the party seeking 
discovery; 

(4) That certain matters not be in-
quired into, or that the scope of the 
discovery be limited to certain mat-
ters; 

(5) That discovery be conducted with 
no one present except persons des-
ignated by the Commission or the 
Judge; 

(6) That a deposition after being 
sealed be opened only by order of the 
Commission or the Judge; 

(7) That a trade secret or other con-
fidential research, development, or 
commercial information not be dis-
closed or be disclosed only in a des-
ignated way; 

(8) That the parties simultaneously 
file specified documents or information 
enclosed in sealed envelopes to be 
opened as directed by the Commission 
or the Judge. 

(f) Failure to cooperate; motions to com-
pel; sanctions—(1) Motions to compel dis-
covery. A party may file a motion con-
forming to § 2200.40 for an order compel-
ling discovery when another party re-
fuses or obstructs discovery. In consid-
ering a motion to compel, the Judge 
shall treat an evasive or incomplete 
answer as a failure to answer. 

(2) Sanctions. If a party fails to com-
ply with an order compelling discovery, 
the Judge may enter an order to re-
dress the failure. Such order may issue 
upon the initiative of a Judge, after af-
fording an opportunity to show cause 
why the order should not be entered, or 
upon the motion of a party conforming 
to § 2200.40. The order may include any 
sanction stated in Federal Rule of Civil 
Procedure 37, including the following: 

(i) An order that designated facts 
shall be taken to be established for 
purposes of the case in accordance with 
the claim of the party obtaining that 
order; 

(ii) An order refusing to permit the 
disobedient party to support or to op-
pose designated claims or defenses or 
prohibiting it from introducing des-
ignated matters in evidence; 

(iii) An order striking pleadings or 
parts of pleadings or staying further 
proceedings until the order is obeyed; 
and 

(iv) An order dismissing the action or 
proceeding or any part of the action or 
proceeding or rendering a judgment by 
default against the disobedient party. 

(g) Unreasonable delays. None of the 
discovery procedures set forth in these 
rules shall be used in a manner or at a 
time which shall delay or impede the 
progress of the case toward hearing 
status or the hearing of the case on the 
date for which it is scheduled, unless, 
in the interests of justice, the Judge 
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shall order otherwise. Unreasonable 
delays in utilizing discovery proce-
dures may result in termination of the 
party’s right to conduct discovery. 

(h) Show cause orders. All show cause 
orders issued by the Commission or the 
Judge under paragraph (f) of this sec-
tion shall be served in a manner pre-
scribed in § 2200.7(o). 

(i) Supplementation of responses. A 
party that has responded to a request 
for discovery with a response that was 
complete when made is under no duty 
to supplement the response to include 
information subsequently acquired, ex-
cept as follows: 

(1) A party is under a duty to prompt-
ly supplement the response with re-
spect to any question directly ad-
dressed to: 

(i) The identity and location of per-
sons having knowledge of discoverable 
matters; and 

(ii) The identity of each person ex-
pected to be called as an expert witness 
at the hearing, the subject matter on 
which the person is expected to testify, 
and the substance of the person’s testi-
mony. 

(2) A party is under a duty to prompt-
ly amend a prior response if the party 
obtains information upon the basis of 
which: 

(i) The party knows that the response 
was incorrect when made; or 

(ii) The party knows that the re-
sponse though correct when made is no 
longer true and the circumstances are 
such that a failure to amend the re-
sponse is in substance a knowing con-
cealment. 

(3) A duty to supplement responses 
may be imposed by order of the court, 
agreement of the parties, or at any 
time prior to the hearing through new 
requests for supplementation of prior 
responses. 

(j) Filing of discovery. Requests for 
production or inspection under § 2200.53, 
requests for admission under § 2200.54 
and responses to requests for admis-
sion, interrogatories under § 2200.55 and 
the answers to interrogatories, and 
depositions under § 2200.56 shall be 
served upon other counsel or parties, 
but shall not be filed with the Commis-
sion or the Judge. The party respon-
sible for service of the discovery mate-

rial shall retain the original and be-
come the custodian. 

(k) Relief from discovery requests. If re-
lief is sought under § 2200.101 or 
§ 2200.52(e), (f), or (g) concerning any in-
terrogatories, requests for production 
or inspection, requests for admissions, 
answers to interrogatories, or re-
sponses to requests for admissions, cop-
ies of the portions of the interrog-
atories, requests, answers, or responses 
in dispute shall be filed with the Com-
mission or the Judge contempora-
neously with any motion filed under 
§ 2200.101 or § 2200.52(e), (f), or (g). 

(l) Use at hearing. If interrogatories, 
requests, answers, responses, or deposi-
tions are to be used at the hearing or 
are necessary to a prehearing motion 
which might result in a final order on 
any claim, the portions to be used shall 
be filed with the Commission or the 
Judge at the outset of the hearing or at 
the filing of the motion insofar as their 
use can be reasonably anticipated. Sec-
tion 2200.56(f) prescribes additional pro-
cedures pertaining to the use of deposi-
tions at a hearing. 

(m) Use on review or appeal. When 
documentation of discovery not pre-
viously in the record is needed for re-
view or appeal purposes, upon an appli-
cation and order of the Commission or 
the Judge, the necessary discovery doc-
uments shall be filed with the Execu-
tive Secretary of the Commission. 

§ 2200.53 Production of documents and 
things. 

(a) Scope. At any time after the filing 
of the first responsive pleading or mo-
tion that delays the filing of an an-
swer, such as a motion to dismiss, any 
party may serve on any other party a 
request to: 

(1) Produce and permit the party 
making the request, or a person acting 
on the party’s behalf, to inspect and 
copy any designated documents, or to 
inspect and copy, test, or sample any 
tangible things which are in the posses-
sion, custody, or control of the party 
upon whom the request is served; 

(2) Permit entry upon designated 
land or other property in the posses-
sion or control of the party upon whom 
the request is served for the purpose of 
inspection and measuring, surveying, 
photographing, testing, or sampling 
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the property or any designated object 
or operation on the property. 

(b) Procedure. The request shall set 
forth the items to be inspected, either 
by individual item or by category, and 
describe each item and category with 
reasonable particularity. It shall speci-
fy a reasonable time, place, and man-
ner of making the inspection and per-
forming related acts. The party upon 
whom the request is served shall serve 
a written response within 30 days after 
service of the request, unless the re-
questing party allows a longer time. 
The Commission or the Judge may 
allow a shorter time or a longer time, 
should the requesting party deny an 
extension. The response shall state, 
with respect to each item or category, 
that inspection and related activities 
will be permitted as requested, unless 
the request is objected to in whole or 
in part, in which event the reasons for 
objection shall be stated. If objection is 
made to part of an item or category, 
that part shall be specified. To obtain a 
ruling on an objection by the respond-
ing party, the requesting party shall 
file a motion conforming to § 2200.40 
with the Judge and shall annex its re-
quest to the motion, together with the 
response and objections, if any. 

§ 2200.54 Request for admissions. 

(a) Scope and procedure—(1) Scope. 
Any time after the filing of the first re-
sponsive pleading or motion that 
delays the filing of an answer, such as 
a motion to dismiss, a party may serve 
on any other party a written request to 
admit, for purposes of the pending ac-
tion only, the truth of any matters 
within the scope of § 2200.52(b) relating 
to: 

(i) Facts, the application of law to 
fact, or opinions about either; and 

(ii) The genuineness of any described 
documents. 

(2) Form; copy of a document. Each 
matter must be separately stated. The 
number of requested admissions shall 
not exceed 25, including subparts, ex-
cept upon the agreement of the parties 
or by order of the Commission or the 
Judge. A request to admit the genuine-
ness of a document must be accom-
panied by a copy of the document un-
less it is, or has been, otherwise fur-

nished or made available for inspection 
and copying. 

(3) Time to respond; effect of not re-
sponding. A matter is admitted unless, 
within 30 days after being served, the 
party to whom the request is directed 
serves on the requesting party a writ-
ten answer or objection addressed to 
the matter and signed by the party or 
its representative. A shorter or longer 
time for responding may be provided by 
written stipulation of the parties or by 
order of the Commission or the Judge. 

(4) Answer. If a matter is not admit-
ted, the answer must specifically deny 
it or state in detail why the answering 
party cannot truthfully admit or deny 
it. A denial must fairly respond to the 
substance of the matter; and when 
good faith requires that a party qualify 
an answer or deny only a part of a mat-
ter, the answer must specify the part 
admitted and qualify or deny the rest. 
The answering party may assert lack 
of knowledge or information as a rea-
son for failing to admit or deny only if 
the party states that it has made rea-
sonable inquiry and that the informa-
tion it knows or can readily obtain is 
insufficient to enable it to admit or 
deny. 

(5) Objections. The grounds for object-
ing to a request must be stated. A 
party must not object solely on the 
ground that the request presents a gen-
uine issue for hearing. 

(6) Motion regarding the sufficiency of 
an answer or objection. The requesting 
party may move to determine the suffi-
ciency of an answer or objection. Un-
less an objection is sustained, the Com-
mission or the Judge must order that 
an answer be served. On finding that an 
answer does not comply with this rule, 
the Commission or the Judge may 
order either that the matter is admit-
ted or that an amended answer be 
served. The Commission or the Judge 
may defer the final decision until a 
prehearing conference or a specified 
time before hearing. 

(b) Effect of admission; withdrawal or 
modification. A matter admitted under 
paragraph (a) of this section is conclu-
sively established unless the Commis-
sion or the Judge on motion permits 
the admission to be withdrawn or 
amended. The Commission or the 
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Judge may permit withdrawal or modi-
fication if it would promote the presen-
tation of the merits of the case and if 
the Commission or the Judge is not 
persuaded that it would prejudice the 
requesting party in maintaining or de-
fending the case on the merits. An ad-
mission under paragraph (a) of this sec-
tion is not an admission for any other 
purpose and cannot be used against the 
party in any other proceeding. 

§ 2200.55 Interrogatories. 
(a) General. At any time after the fil-

ing of the first responsive pleading or 
motion that delays the filing of an an-
swer, such as a motion to dismiss, any 
party may serve interrogatories upon 
any other party. The number of inter-
rogatories shall not exceed 25 ques-
tions, including subparts, except upon 
the agreement of the parties or by 
order of the Commission or the Judge. 
The party seeking to serve more than 
25 questions, including subparts, shall 
have the burden of persuasion to estab-
lish that the complexity of the case or 
the number of citation items neces-
sitates a greater number of interrog-
atories. 

(b) Answers. All answers shall be 
made in good faith and as completely 
as the answering party’s information 
will permit. The answering party is re-
quired to make reasonable inquiry and 
ascertain readily obtainable informa-
tion. An answering party may not give 
lack of information or knowledge as an 
answer or as a reason for failure to an-
swer, unless the answering party states 
that it has made reasonable inquiry 
and that information known or readily 
obtainable by it is insufficient to en-
able it to answer the substance of the 
interrogatory. 

(c) Procedure. Each interrogatory 
shall be answered separately and fully 
under oath or affirmation. If the inter-
rogatory is objected to, the objection 
shall be stated in lieu of the answer. 
The answers are to be signed by the 
person making them and the objections 
shall be signed by the party or its 
counsel. The party on whom the inter-
rogatories have been served shall serve 
a copy of its answers or objections 
upon the propounding party within 30 
days after the service of the interrog-
atories. The Judge may allow a shorter 

or longer time. The burden shall be on 
the party submitting the interrog-
atories to file a motion conforming to 
§ 2200.40 for an order with respect to 
any objection or other failure to an-
swer an interrogatory. 

§ 2200.56 Depositions. 

(a) General. Depositions of parties, in-
tervenors, or witnesses shall be allowed 
only by agreement of all the parties or 
on order of the Commission or the 
Judge following the filing of a motion 
of a party stating good and just rea-
sons. All depositions shall be before an 
officer authorized to administer oaths 
and affirmations at the place of exam-
ination. The deposition shall be taken 
in accordance with the Federal Rules 
of Civil Procedure, particularly Fed-
eral Rule of Civil Procedure 30. 

(b) When to file. A motion to take 
depositions may be filed after the filing 
of the first responsive pleading or mo-
tion that delays the filing of an an-
swer, such as a motion to dismiss. 

(c) Notice of taking. Any depositions 
allowed by the Commission or the 
Judge may be taken after 14 days’ writ-
ten notice to the other party or par-
ties. The 14-day notice requirement 
may be waived by the parties pursuant 
to § 2200.52(a)(4)(i). 

(d) Method of recording and expenses. 
The party that notices the deposition 
must state in the notice the method for 
recording the testimony. Unless the 
Commission or the Judge orders other-
wise, testimony may be recorded by 
audio, audiovisual, or stenographic 
means. Witnesses whose depositions 
are taken and the person recording the 
deposition shall each be paid the same 
fees that are paid for like services in 
the federal courts. Any party may ar-
range to transcribe a deposition. The 
party noticing the deposition shall pay 
the recording costs, any witness fees, 
and mileage expense. Deposition sub-
poenas shall comply with § 2200.65. 

(e) Use of depositions. Depositions 
taken under this rule may be used for 
discovery, to contradict or impeach the 
testimony of a deponent as a witness, 
or for any other purpose permitted by 
the Federal Rules of Evidence and the 
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Federal Rules of Civil Procedure, par-
ticularly Federal Rule of Civil Proce-
dure 32. An audio or audiovisual deposi-
tion offered into evidence in whole or 
in part must be accompanied by a tran-
scription of the deposition. All tran-
scription costs must be borne by the 
party offering the deposition into evi-
dence. 

(f) Excerpts from depositions to be of-
fered at hearing. Except when used for 
purposes of impeachment, at least 7 
days prior to the hearing, the parties 
or counsel shall furnish to the Judge 
and all opposing parties or counsel the 
transcribed excerpts from depositions 
(by page and line number) which they 
expect to introduce at the hearing. 
Four working days later, the adverse 
party or counsel for the adverse party 
shall furnish to the Judge and all op-
posing parties or counsel additional 
transcribed excerpts from the deposi-
tions (by page and line number) which 
they expect to be read pursuant to Fed-
eral Rules of Civil Procedure 32(a)(4), 
as well as any objections (by page and 
line number) to opposing party’s or 
counsel’s depositions. With reasonable 
notice to the Judge and all parties or 
counsel, other excerpts may be read. 

§ 2200.57 [Reserved] 

Subpart E—Hearings 
§ 2200.60 Notice of hearing; location. 

Except by agreement of the parties, 
or in an expedited proceeding under 
§ 2200.103, when a hearing is first set, 
the Judge shall give the parties and in-
tervenors notice of the time, place, and 
nature of the hearing at least 30 days 
in advance of the hearing. If a hearing 
is being rescheduled, or if exigent cir-
cumstances are present, at least 10 
days’ notice shall be given. The Judge 
will designate a place and time of hear-
ing that involves as little inconven-
ience and expense to the parties as is 
practicable. 

§ 2200.61 Submission without hearing. 
(a) A case may be fully stipulated by 

the parties and submitted to the Com-
mission or the Judge for a decision at 
any time. The stipulation of facts shall 
be in writing and signed by the parties 
or their representatives. The submis-

sion of a case under this rule does not 
alter the burden of proof, the require-
ments otherwise applicable with re-
spect to adducing proof, or the effect of 
failure of proof. 

(b) Motions for summary judgment 
are governed by § 2200.40(j). 

§ 2200.62 Postponement of hearing. 
(a) Motion to postpone. A hearing may 

be postponed by the Judge on the 
Judge’s own initiative or for good 
cause shown upon the motion of a 
party. A motion for postponement 
shall state the position of the other 
parties, either by a joint motion or by 
a representation of the moving party. 
The filing of a motion for postpone-
ment does not automatically postpone 
a hearing. The form and content of 
such motions shall comply with 
§ 2200.40. 

(b) Grounds for postponement. A mo-
tion for postponement grounded on 
conflicting engagements of counsel or 
employment of new counsel shall be 
promptly filed. 

(c) When motion must be received. A 
motion to postpone a hearing must be 
received at least 10 days prior to the 
hearing. A motion for postponement 
received less than 10 days prior to the 
hearing will generally be denied unless 
good cause is shown for late filing. 

(d) Postponement in excess of 60 days. 
No postponement in excess of 60 days 
shall be granted without the concur-
rence of the Chief Administrative Law 
Judge. The original of any motion 
seeking a postponement in excess of 60 
days shall be filed with the Judge and 
a copy sent to the Chief Administrative 
Law Judge. 

§ 2200.63 Stay of proceedings. 
(a) Motion for stay. Stays are not fa-

vored. A party seeking a stay of a case 
assigned to a Judge shall file a motion 
for stay conforming to § 2200.40 with the 
Judge and send a copy to the Chief Ad-
ministrative Law Judge. A motion for 
a stay shall state the position of the 
other parties, either by a joint motion 
or by the representation of the moving 
party. The motion shall set forth the 
reasons a stay is sought and the length 
of the stay requested. 

(b) Ruling on motion to stay. The 
Judge, with the concurrence of the 
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Chief Administrative Law Judge, may 
grant any motion for stay for the pe-
riod requested or for such period as is 
deemed appropriate. 

(c) Periodic reports required. The par-
ties in a stayed proceeding shall be re-
quired to submit periodic reports on 
such terms and conditions as the Judge 
may direct. The length of time between 
the reports shall be no longer than 90 
days unless the Judge otherwise orders. 

§ 2200.64 Failure to appear. 
(a) Attendance at hearing. The failure 

of a party to appear in person or by a 
duly authorized representative at the 
hearing constitutes a waiver of the 
right to a hearing. A failure of the Sec-
retary to appear constitutes abandon-
ment of the case. A failure of the Re-
spondent to appear is deemed an admis-
sion of the facts alleged and consent to 
the relief sought in the Complaint (or, 
in Simplified Proceedings, the citation 
and notification of proposed penalty). 
The Judge may default the non-appear-
ing party without further proceeding 
or notice. 

(b) Requests for reinstatement. Re-
quests for reinstatement must be 
made, in the absence of extraordinary 
circumstances, within 7 days after the 
scheduled hearing date. See § 2200.90(c). 

(c) Rescheduling hearing. The Com-
mission or the Judge, upon a showing 
of good cause, may excuse such failure 
to appear. In such event, the hearing 
will be rescheduled as expeditiously as 
possible from the issuance of the 
Judge’s order. 

[84 FR 14558, Apr. 10, 2019; 84 FR 53053, Oct. 4, 
2019] 

§ 2200.65 Issuance of subpoenas; peti-
tions to revoke or modify sub-
poenas; payment of witness fees 
and mileage; right to inspect or 
copy data. 

(a) Issuance of subpoenas. On behalf of 
the Commission or any Commission 
member, the Judge shall, on the appli-
cation of any party, issue to the apply-
ing party subpoenas requiring the at-
tendance and testimony of witnesses 
and/or the production of any evidence, 
including, but not limited to, relevant 
books, records, correspondence, or doc-
uments, in the witness’ possession or 
under the witness’ control, at a deposi-

tion or at a hearing before the Commis-
sion or the Judge. The party to whom 
the subpoena is issued shall be respon-
sible for its service. Applications for 
subpoenas, if filed prior to the assign-
ment of the case to a Judge, shall be 
filed with the Executive Secretary at 
One Lafayette Centre, 1120 20th Street 
NW, Suite 980, Washington, DC 20036– 
3457. After the case has been assigned 
to a Judge, applications shall be filed 
with the Judge. Applications for sub-
poena(s) may be made ex parte. The 
subpoena shall show on its face the 
name and address of the party at whose 
request the subpoena was issued. 

(b) Service of subpoenas. A subpoena 
may be served by any person who is not 
a party and is not less than 18 years of 
age. Service of a subpoena upon the 
person it names may be made by serv-
ice on the person named, by certified 
mail return receipt requested, or by 
leaving a copy at the person’s principal 
place of business or at the person’s res-
idence with a person of suitable age 
and discretion who resides there. A 
subpoena may be served at any place in 
the United States or any Territory or 
possession of the United States. A sub-
poena may command a person to at-
tend and produce documents or tan-
gible things, from any place in the 
United States or any Territory or pos-
session of the United States, at any 
designated place of hearing or deposi-
tion. 

(c) Revocation or modification of sub-
poenas. Any person served with a sub-
poena, whether requiring attendance 
and testimony (ad testificandum) or for 
the production of evidence (duces 
tecum), shall, within 5 days after the 
date of service of the subpoena, move 
in writing to revoke or modify the sub-
poena if the person does not intend to 
comply. All motions to revoke or mod-
ify shall be served on the party at 
whose request the subpoena was issued. 
The Commission or the Judge shall re-
voke or modify the subpoena if in its 
opinion the evidence whose production 
is required does not relate to any mat-
ter under investigation or in question 
in the proceedings or the subpoena does 
not describe with sufficient particu-
larity the evidence to be produced, or if 
for any other reason sufficient in law 
the subpoena is otherwise invalid. The 
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Commission or the Judge shall make a 
simple statement of procedural or 
other grounds for the ruling on the mo-
tion to revoke, modify, or affirm. The 
motion to revoke or modify, any an-
swer filed, and any ruling on the mo-
tion shall become part of the record. 

(d) Rights of persons compelled to sub-
mit data or other information in docu-
ments. Persons compelled to submit 
data or other information at a public 
proceeding are entitled to retain docu-
ments they submitted that contain the 
data or information, or to procure a 
copy of such documents upon their 
payment of lawfully prescribed costs. If 
such persons submit the data or other 
information by testimony, they are en-
titled to a copy of the transcript of 
their testimony upon their payment of 
the lawfully prescribed costs. 

(e) Witness fees and mileage. Witnesses 
summoned to appear for a deposition or 
to appear before the Commission or the 
Judge shall be paid the same witness 
fees and mileage expense that are paid 
witnesses in the federal courts. Witness 
fees and mileage expense shall be paid 
by the party at whose instance the wit-
ness appears. 

(f) Failure to comply with subpoena. 
Upon the failure of any person to com-
ply with the subpoena issued upon the 
request of a party, the Commission by 
its counsel shall recommend to the 
U.S. Department of Justice that pro-
ceedings be initiated in the appropriate 
district court for the enforcement of 
the subpoena, if in the Commission’s 
judgment the enforcement of the sub-
poena would be consistent with law and 
with policies of the Act. In such in-
stances, neither the Commission nor 
its counsel shall be deemed to have as-
sumed responsibility for the effective 
prosecution of the subpoena before the 
court. 

§ 2200.66 Transcript of testimony. 
(a) Hearings. Hearings shall be tran-

scribed verbatim. A copy of the tran-
script of testimony taken at the hear-
ing, duly certified by the reporter, 
shall be filed with the Judge before 
whom the matter was heard. 

(b) Payment for transcript. The Com-
mission shall bear all expenses for 
court reporters’ fees and for copies of 
the hearing transcript received by it. 

Each party is responsible for securing 
and paying for its copy of the tran-
script. 

(c) Correction of errors. Error in the 
transcript of the hearing may be cor-
rected by the Judge on the Judge’s own 
motion, on joint motion by the parties, 
or on motion by any party. The motion 
shall conform to § 2200.40 and shall 
state the error in the transcript and 
the correction to be made. The official 
transcript shall reflect the corrections. 

§ 2200.67 Duties and powers of Judges. 

It shall be the duty of the Judge to 
conduct a fair and impartial hearing, 
to assure that the facts are fully elic-
ited, to adjudicate all issues and avoid 
delay. The Judge shall have authority 
with respect to cases assigned to the 
Judge, between the time the Judge is 
designated and the time the Judge 
issues a decision, subject to the rules 
and regulations of the Commission, to: 

(a) Administer oaths and affirma-
tions; 

(b) Issue authorized subpoenas and 
rule on petitions to modify, revoke, or 
affirm, in accordance with § 2200.65; 

(c) Rule on claims of privilege and 
claims that information is protected 
and issue protective orders, in accord-
ance with § 2200.52(d) and (e). 

(d) Rule upon offers of proof and re-
ceive relevant evidence; 

(e) Take or cause depositions to be 
taken whenever the needs of justice 
would be served; 

(f) Regulate the course of the hearing 
and, if appropriate or necessary, ex-
clude persons or counsel from the hear-
ing for contemptuous conduct and 
strike all related testimony of wit-
nesses refusing to answer any proper 
questions; 

(g) Hold conferences for the settle-
ment or simplification of the issues; 

(h) Dispose of procedural requests or 
similar matters, including motions re-
ferred to the Judge by the Commission 
and motions to amend pleadings; also 
to dismiss complaints, or portions of 
complaints, and to order hearings re-
opened or, upon motion, consolidated 
prior to issuance of a decision; 

(i) Make decisions that conform to 5 
U.S.C. 557 of the Administrative Proce-
dure Act; 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00276 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



267 

Occu. Safety and Health Review Comm. § 2200.70 

(j) Call and examine witnesses and to 
introduce into the record documentary 
or other evidence; 

(k) Approve or appoint an inter-
preter; 

(l) Request the parties to state their 
respective positions concerning any 
issue in the case or theory in support 
of their position; 

(m) Adjourn the hearing as the needs 
of justice and good administration re-
quire; 

(n) Take any other action necessary 
under the foregoing and authorized by 
the published rules and regulations of 
the Commission. 

[84 FR 14558, Apr. 10, 2019; 84 FR 45654, Aug. 
30, 2019] 

§ 2200.68 Recusal of the Judge. 
(a) Discretionary recusal. A Judge may 

recuse himself or herself from a pro-
ceeding whenever the Judge deems it 
appropriate. 

(b) Mandatory recusal. A Judge shall 
recuse himself or herself under cir-
cumstances that would require dis-
qualification of a federal judge under 
Canon 3(C) of the Code of Conduct for 
United States Judges, except that the 
required recusal may be set aside under 
the conditions specified by Canon 3(D). 

(c) Request for recusal. Any party may 
request that the Judge, at any time 
following the Judge’s designation and 
before the filing of a decision, be 
recused under paragraph (a) or (b) of 
this section or both by filing with the 
Judge, promptly upon the discovery of 
the alleged facts, an affidavit setting 
forth in detail the matters alleged to 
constitute grounds for recusal. 

(d) Ruling on request. If the Judge 
finds that a request for recusal has 
been filed with due diligence and that 
the material filed in support of the re-
quest establishes that recusal either is 
appropriate under paragraph (a) of this 
section or is required under paragraph 
(b) of this section, the Judge shall 
recuse himself or herself from the pro-
ceeding. If the Judge denies a request 
for recusal, the Judge shall issue a rul-
ing on the record, stating the grounds 
for denying the request, and shall pro-
ceed with the hearing, or, if the hear-
ing has closed, proceed with the 
issuance of a decision under the provi-
sions of § 2200.90. 

§ 2200.69 Examination of witnesses. 

Witnesses shall be examined orally 
under oath or affirmation. Opposing 
parties have the right to cross-examine 
any witness whose testimony is intro-
duced by an adverse party. All parties 
shall have the right to cross-examine 
any witness called by the Judge pursu-
ant to § 2200.67(j). 

§ 2200.70 Exhibits. 

(a) Marking exhibits. All exhibits of-
fered in evidence by a party shall be 
marked for identification before or 
during the hearing. Exhibits shall be 
marked with the case docket number, 
with a designation identifying the 
party or intervenor offering the ex-
hibit, and numbered consecutively. 

(b) Removal or substitution of exhibits 
in evidence. Unless the Judge finds it 
impractical, a copy of each exhibit 
shall be given to the other parties and 
intervenors. A party may remove an 
exhibit from the official record during 
the hearing or at the conclusion of the 
hearing only upon permission of the 
Judge. The Judge, in the Judge’s dis-
cretion, may permit the substitution of 
a duplicate for any original document 
offered into evidence. 

(c) Reasons for denial of admitting ex-
hibit. A Judge may, in the Judge’s dis-
cretion, deny the admission of any ex-
hibit because of its excessive size, 
weight, or other characteristic that 
prohibits its convenient transportation 
and storage. A party may offer into 
evidence photographs, models, or other 
representations of any such exhibit. 

(d) Rejected exhibits. All exhibits of-
fered but denied admission into evi-
dence, except exhibits referred to in 
paragraph (c) of this section, shall be 
placed in a separate file designated for 
rejected exhibits. 

(e) Return of physical exhibits. A party 
may on motion request the return of a 
physical exhibit within 30 days after 
expiration of the time for filing a peti-
tion for review of a Commission final 
order in a United States Court of Ap-
peals under section 11 of the Act, 29 
U.S.C. 660, or within 30 days after com-
pletion of any proceedings initiated in 
a Court of Appeals. The motion shall be 
addressed to the Executive Secretary 
and provide supporting reasons. The 
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exhibit shall be returned if the Execu-
tive Secretary determines that it is no 
longer necessary for use in any Com-
mission proceeding. 

(f) Request for custody of physical ex-
hibit. Any person may on motion to the 
Executive Secretary request custody of 
a physical exhibit for use in any court 
or tribunal. The motion shall state the 
reasons for the request and the dura-
tion of custody requested. If the ex-
hibit has been admitted in a pending 
Commission case, the motion shall be 
served on all parties to the proceeding. 
Any person granted custody of an ex-
hibit shall inform the Executive Sec-
retary of the status every 6 months of 
the person’s continuing need for the ex-
hibit and return the exhibit after com-
pletion of the proceeding. 

(g) Disposal of physical exhibit. Any 
physical exhibit may be disposed of by 
the Commission’s Executive Secretary 
subject to the requirements of the Na-
tional Archives and Records Adminis-
tration. 

§ 2200.71 Rules of evidence. 

The Federal Rules of Evidence are 
applicable. 

§ 2200.72 Objections. 

(a) Statement of objection. Any objec-
tion with respect to the conduct of the 
hearing, including any objection to the 
introduction of evidence or a ruling by 
the Judge, may be stated orally or in 
writing, accompanied by a short state-
ment of the grounds for the objection, 
and shall be included in the record. No 
such objection shall be deemed waived 
by further participation in the hearing. 

(b) Offer of proof. Whenever evidence 
is excluded from the record, the party 
offering such evidence may make an 
offer of proof, which shall be included 
in the record of the proceeding. 

(c) Once the Judge rules definitively 
on the record—either before or at the 
hearing—a party need not renew an ob-
jection or offer of proof to preserve a 
claim of error for appeal. 

§ 2200.73 Interlocutory review. 

(a) General. Interlocutory review of a 
Judge’s ruling is discretionary with the 
Commission. A petition for interlocu-
tory review may be granted only where 

the petition asserts and the Commis-
sion finds: 

(1) That the review involves an im-
portant question of law or policy that 
controls the outcome of the case, and 
that immediate review of the ruling 
will materially expedite the final dis-
position of the proceedings or subse-
quent review by the Commission may 
provide an inadequate remedy; or 

(2) That the ruling will result in a 
disclosure, before the Commission may 
review the Judge’s report, of informa-
tion that is alleged to be privileged. 

(b) Petition for interlocutory review. 
Within 7 days following the service of a 
Judge’s ruling from which review is 
sought, a party may file a petition for 
interlocutory review with the Commis-
sion. Responses to the petition, if any, 
shall be filed within 7 days following 
service of the petition. Service of the 
filed petition on the other parties and 
intervenors shall be accomplished in a 
manner prescribed in § 2200.7(c). A copy 
of the petition and responses shall be 
filed with the Judge. The petition is de-
nied unless granted within 30 days of 
the date of receipt by the Commission’s 
Executive Secretary. A corporate party 
that files a petition for interlocutory 
review or a response to such a petition 
under this section shall file with the 
Commission a copy of its declaration of 
corporate parents, subsidiaries, and af-
filiates previously filed with the Judge 
under the requirements of § 2200.35 or 
§ 2200.37(d)(4). In its discretion the Com-
mission may refuse to accept for filing 
a petition or response that fails to 
comply with this disclosure require-
ment. A corporate party filing the dec-
laration required by this paragraph 
shall have a continuing duty to advise 
the Executive Secretary of any changes 
to its declaration until the petition is 
deemed denied or a decision is issued 
on the merits. 

(c) Denial without prejudice. The Com-
mission’s decision not to grant a peti-
tion for interlocutory review shall not 
preclude a party from raising an objec-
tion to the Judge’s interlocutory rul-
ing in a petition for discretionary re-
view. 

(d) Stay—(1) Trade secret matters. The 
filing of a petition for interlocutory re-
view of a Judge’s ruling concerning an 
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alleged trade secret shall stay the ef-
fect of the ruling until the petition is 
deemed denied or ruled upon. 

(2) Other cases. In all other cases, the 
filing or granting of a petition for in-
terlocutory review shall not stay a pro-
ceeding or the effect of a ruling unless 
otherwise ordered. 

(e) Judge’s comments. The Judge may 
be requested to provide the Commis-
sion with written views on whether the 
petition is meritorious. When the writ-
ten comments are filed with the Com-
mission, the Judge shall serve the com-
ments on all parties in a manner pre-
scribed in § 2200.7(c). 

(f) Briefs. Notice shall be given to the 
parties if the Commission decides to 
request briefs on the issues raised by 
an interlocutory review. See § 2200.93— 
Briefs before the Commission. 

(g) When filing effective. A petition for 
interlocutory review is deemed to be 
filed only when received by the Com-
mission, as specified in § 2200.8(d)(3)(ii). 

[84 FR 14558, Apr. 10, 2019; 84 FR 53053, Oct. 4, 
2019] 

§ 2200.74 Filing of briefs and proposed 
findings with the Judge; oral argu-
ment at the hearing. 

(a) General. A party is entitled to a 
reasonable period at the close of the 
hearing for oral argument, which shall 
be included in the transcript of the 
hearing. Any party shall be entitled, 
upon request made before the close of 
hearing, to file a brief, proposed find-
ings of fact and conclusions of law, or 
both, with the Judge. In lieu of briefs, 
the Judge may permit or direct the 
parties to file memoranda or state-
ments of authority. 

(b) Time. Briefs shall be filed simulta-
neously on a date established by the 
Judge. A motion for extension of time 
for filing any brief shall be made at 
least 3 working days prior to the due 
date and shall recite that the moving 
party has conferred with the other par-
ties on the motion. Reply briefs shall 
not be allowed except by order of the 
Judge. 

(c) Untimely briefs. Untimely briefs 
will not be accepted unless accom-
panied by a motion setting forth good 
cause for the delay. The form and con-
tent of motions shall comply with 
§ 2200.40. 

Subpart F—Posthearing 
Procedures 

§ 2200.90 Decisions and reports of 
Judges. 

(a) Judge’s decision—(1) Contents of 
Judge’s decision. The Judge shall pre-
pare a decision that conforms to 5 
U.S.C. 557 of the Administrative Proce-
dure Act and constitutes the final dis-
position of the proceedings. The deci-
sion shall be in writing and shall in-
clude findings of fact, conclusions of 
law, and the reasons or bases for them, 
on all the material issues of fact, law, 
or discretion presented on the record. 
The decision shall include an order af-
firming, modifying, or vacating each 
contested citation item and each pro-
posed penalty or directing other appro-
priate relief. A decision finally dis-
posing of a petition for modification of 
the abatement period shall contain an 
order affirming or modifying the abate-
ment period. 

(2) Service of the Judge’s decision. The 
Judge shall serve a copy of the decision 
on each party in a manner prescribed 
in § 2200.7(c). 

(b) Judge’s report—(1) Contents of 
Judge’s report. The Judge’s report shall 
consist of the entire record, including 
the Judge’s decision. 

(2) Filing of Judge’s report. On the 
eleventh day after service of the deci-
sion on the parties, the Judge shall file 
the report with the Executive Sec-
retary for docketing. 

(3) Docketing of Judge’s report by Exec-
utive Secretary. Promptly upon filing of 
the Judge’s report, the Executive Sec-
retary shall docket the report and no-
tify all parties of the docketing date. 
The date of docketing of the Judge’s 
report is the date that the Judge’s re-
port is made for purposes of section 
12(j) of the Act, 29 U.S.C. 661(j). 

(4) Correction of errors in Judge’s re-
port. (i) Until the Judge’s report has 
been directed for review or, in the ab-
sence of a direction for review, until 
the decision has become a final order 
as described in paragraph (f) of this 
section, the Judge may correct clerical 
errors arising through oversight or in-
advertence in decisions, orders, or 
other parts of the record under Federal 
Rule of Civil Procedure 60(a). If a 
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Judge’s report has been directed for re-
view, the decision may be corrected 
during the pendency of review with 
leave of the Commission. 

(ii) After a Judge’s decision has be-
come a final order as described in para-
graph (f) of this section, the Commis-
sion or the Judge may correct a cler-
ical mistake or a mistake arising from 
oversight or omission under Federal 
Rule of Civil Procedure 60(a). 

(c) Relief from default. Until the 
Judge’s report has been docketed by 
the Executive Secretary, the Judge 
may relieve a party of default or grant 
reinstatement under § 2200.101(b), 
§ 2200.52(f)(2), or § 2200.64(b). 

(d) Filing documents after the docketing 
date. Except for documents filed under 
paragraph (b)(4)(i) of this section, 
which shall be filed with the Judge, on 
or after the date of docketing of the 
Judge’s report all documents shall be 
filed with the Executive Secretary. 

(e) Settlement. Settlement documents 
shall be filed in the manner prescribed 
in § 2200.100(c). 

(f) Judge’s decision final unless review 
directed. If no Commissioner directs re-
view of a report on or before the thir-
tieth day following the date of dock-
eting of the Judge’s report, the deci-
sion of the Judge shall become a final 
order of the Commission. 

[84 FR 14558, Apr. 10, 2019; 84 FR 53053, Oct. 4, 
2019] 

§ 2200.91 Discretionary review; peti-
tions for discretionary review; 
statements in opposition to peti-
tions. 

(a) Review discretionary. Review by 
the Commission is not a right. A Com-
missioner may, as a matter of discre-
tion, direct review on the Commis-
sioner’s own motion or on the petition 
of a party. 

(b) Petitions for discretionary review. A 
party adversely affected or aggrieved 
by the decision of the Judge may seek 
review by the Commission by filing a 
petition for discretionary review with 
the Executive Secretary at any time 
following the service of the Judge’s de-
cision on the parties but no later than 
20 days after the date of docketing of 
the Judge’s report. Service of the filed 
petition on the other parties and inter-
venors shall be accomplished in a man-

ner prescribed in § 2200.7(c). The earlier 
a petition is filed, the more consider-
ation it can be given. A petition for 
discretionary review may be condi-
tional, and it may state that review is 
sought only if a Commissioner were to 
direct review on the petition of an op-
posing party. 

(c) Cross-petitions for discretionary re-
view. Where a petition for discretionary 
review has been filed by one party, any 
other party adversely affected or ag-
grieved by the decision of the Judge 
may seek review by the Commission by 
filing a cross-petition for discretionary 
review. The cross-petition may be con-
ditional. See paragraph (b) of this sec-
tion. A cross-petition shall be filed di-
rectly with the Executive Secretary 
within 27 days after the date of dock-
eting of the Judge’s report. The earlier 
a cross-petition is filed, the more con-
sideration it can be given. 

(d) Contents of the petition. No par-
ticular form is required for a petition 
for discretionary review. A petition 
should state why review should be di-
rected, including: Whether the Judge’s 
decision raises an important question 
of law, policy, or discretion; whether 
review by the Commission will resolve 
a question about which the Commis-
sion’s Judges have rendered differing 
opinions; whether the Judge’s decision 
is contrary to law or Commission 
precedent; whether a finding of mate-
rial fact is not supported by a prepon-
derance of the evidence; whether a 
prejudicial error of procedure or an 
abuse of discretion was committed. A 
petition should concisely state the por-
tions of the decision for which review 
is sought and should refer to the cita-
tions and citation items (for example, 
citation 3, item 4a) for which review is 
sought. A petition shall not incor-
porate by reference a brief or legal 
memorandum. Brevity and the inclu-
sion of precise references to the record 
and legal authorities will facilitate 
prompt review of the petition. 

(e) When filing effective. A petition for 
discretionary review is filed when re-
ceived by the Commission, as specified 
in § 2200.8(d)(3)(ii). 

(f) Prerequisite to judicial review; effect 
of filing. A petition for review under 
this section is, under 5 U.S.C. 704, a 
prerequisite to the seeking of judicial 
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review of the final agency action. The 
effect of filing a petition for review is 
to stay the decision of the Judge. 

(g) Statements in opposition to petition. 
Statements in opposition to petitions 
for discretionary review may be filed in 
the manner specified in this section for 
the filing of petitions for discretionary 
review. Statements in opposition shall 
concisely state why the Judge’s deci-
sion should not be reviewed with re-
spect to each portion of the petition to 
which it is addressed. 

[84 FR 14558, Apr. 10, 2019; 84 FR 53053, Oct. 4, 
2019] 

§ 2200.92 Review by the Commission. 

(a) Jurisdiction of the Commission; 
issues on review. Unless the Commission 
orders otherwise, a direction for review 
establishes jurisdiction in the Commis-
sion to review the entire case. The 
issues to be decided on review are with-
in the discretion of the Commission. 

(b) Review on a Commissioner’s motion; 
issues on review. At any time within 30 
days after the docketing date of the 
Judge’s report, a Commissioner may, 
on the Commissioner’s own motion, di-
rect that a Judge’s decision be re-
viewed. Factors that may be considered 
in deciding whether to direct review 
absent a petition include, but are not 
limited to, whether the case raises 
novel questions of law or policy or in-
volves a conflict between Administra-
tive Law Judges’ decisions. When a 
Commissioner directs review on the 
Commissioner’s own motion, the issues 
ordinarily will be those specified in the 
direction for review or any later order. 

(c) Issues not raised before Judge. The 
Commission will ordinarily not review 
issues that the Judge did not have the 
opportunity to pass upon. In exercising 
discretion to review issues that the 
Judge did not have the opportunity to 
pass upon, the Commission may con-
sider such factors as whether there was 
good cause for not raising the issue be-
fore the Judge, the degree to which the 
issue is factual, the degree to which 
proceedings will be disrupted or de-
layed by raising the issue on review, 
whether the ability of an adverse party 
to press a claim or defense would be 
impaired, and whether considering the 
new issue would avoid injustice or en-

sure that judgment will be rendered in 
accordance with the law and facts. 

§ 2200.93 Briefs before the Commis-
sion. 

(a) Requests for briefs. The Commis-
sion ordinarily will request the parties 
to file briefs on issues before the Com-
mission. After briefs are requested, a 
party may, instead of filing a brief, file 
a letter setting forth its arguments or 
a letter stating that it will rely on its 
petition for discretionary review or 
previous brief. A party not intending to 
file a brief shall notify the Commission 
in writing within the applicable time 
for filing briefs and shall serve a copy 
on all other parties. The provisions of 
this section apply to the filing of briefs 
and letters filed in lieu of briefs. 

(b) Filing briefs. Unless the briefing 
notice states otherwise: 

(1) Time for filing briefs. The party re-
quired to file the first brief shall do so 
within 40 days after the date of the 
briefing notice. All other parties shall 
file their briefs within 30 days after the 
first brief is served. Any reply brief 
permitted by these rules or by order 
shall be filed within 15 days after the 
second brief is served. 

(2) Sequence of filing. (i) If one peti-
tion for discretionary or interlocutory 
review has been filed, the petitioning 
party shall file the first brief. 

(ii) If more than one petition has 
been filed, the party whose petition 
was filed first shall file the first brief. 

(iii) If no petition has been filed, the 
parties shall file simultaneous briefs. 

(3) Reply briefs. The party that filed 
the first brief may file a reply brief, or, 
if briefs are to be filed simultaneously, 
both parties may file a reply brief. Ad-
ditional briefs are otherwise not al-
lowed except by leave of the Commis-
sion. 

(c) Motion for extension of time for fil-
ing brief. An extension of time to file a 
brief will ordinarily not be granted ex-
cept for good cause shown. A motion 
for extension of time to file a brief 
shall be filed at the Commission no 
later than 5 days prior to the expira-
tion of the time limit prescribed in 
paragraph (b) of this section, shall 
comply with § 2200.40, and shall include 
the following information: when the 
brief is due, the number and duration 
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of extensions of time that have been 
granted to each party, the length of ex-
tension being requested, the specific 
reason for the extension being re-
quested, and an assurance that the 
brief will be filed within the time ex-
tension requested. 

(d) Consequences of failure to timely file 
brief. The Commission may decline to 
accept a brief that is not timely filed. 
If a petitioning party fails to respond 
to a briefing notice or expresses no in-
terest in review, the Commission may 
vacate the direction for review, or it 
may decide the case without that par-
ty’s brief. If the non-petitioning party 
fails to respond to a briefing notice or 
expresses no interest in review, the 
Commission may decide the case with-
out that party’s brief. If a case was di-
rected for review upon a Commis-
sioner’s own motion, and any party 
fails to respond to the briefing notice, 
the Commission may either vacate the 
direction for review or decide the case 
without briefs. 

(e) Length of brief. Except by permis-
sion of the Commission, a main brief, 
including briefs and legal memoranda 
it incorporates by reference, shall con-
tain no more than 35 pages of text. A 
reply brief, including briefs and legal 
memoranda it incorporates by ref-
erence, shall contain no more than 20 
pages of text. 

(f) Format. Briefs shall be type-
written, double spaced, with typeface 
of text being no smaller than 12-point 
and typeface of footnotes being no 
smaller than 11-point, on letter size 
opaque paper (81⁄2 inches by 11 inches). 
All margins shall be 11⁄2 inches. 

(g) Table of contents. A brief in excess 
of 15 pages shall include a table of con-
tents. 

(h) Failure to meet requirements. The 
Commission may return briefs that do 
not meet the requirements of para-
graphs (e) and (f) of this section. 

(i) Brief of an amicus curiae. The Com-
mission may allow a brief of an amicus 
curiae pursuant to the criteria and 
time period set forth in § 2200.24. Any 
brief of an amicus curiae must meet 
the requirements of paragraphs (b) 
through (h) of this section. No reply 

brief of an amicus curiae will be re-
ceived. 

[84 FR 14558, Apr. 10, 2019; 84 FR 53053, Oct. 4, 
2019] 

§ 2200.94 [Reserved] 

§ 2200.95 Oral argument before the 
Commission. 

(a) When ordered. Upon motion of any 
party or upon its own motion, the 
Commission may order oral argument. 
Parties requesting oral argument must 
demonstrate why oral argument would 
facilitate resolution of the issues be-
fore the Commission. Normally, mo-
tions for oral argument shall not be 
considered until after all briefs have 
been filed. 

(b) Notice of argument. The Executive 
Secretary shall advise all parties 
whether oral argument is to be heard. 
Within a reasonable time before the 
oral argument is scheduled, the Execu-
tive Secretary shall inform the parties 
of the time and place therefor, the 
issues to be heard, and the time allot-
ted to the parties. 

(c) Postponement. (1) Except under ex-
traordinary circumstances, a request 
for postponement must be filed at least 
10 days before oral argument is sched-
uled. 

(2) The Executive Secretary shall no-
tify the parties of a postponement in a 
manner best calculated to avoid unnec-
essary travel or inconvenience to the 
parties. The Executive Secretary shall 
inform all parties of the new time and 
place for the oral argument. 

(d) Order and content of argument. (1) 
Counsel shall be afforded such time for 
oral argument as the Commission may 
provide by order. Requests for enlarge-
ment of time may be made by motion 
filed reasonably in advance of the date 
fixed for the argument. 

(2) The petitioning party shall argue 
first. If the case is before the Commis-
sion on cross-petitions, the Commis-
sion will inform the parties in advance 
of the order of appearance. 

(3) Counsel may reserve a portion of 
the time allowed for rebuttal but in 
opening argument shall present the 
case fairly and completely and shall 
not reserve points of substance for 
presentation during rebuttal. 
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(4) Oral argument should undertake 
to emphasize and clarify the written 
arguments appearing in the briefs. The 
Commission will look with disfavor on 
any oral argument that is read from a 
previously filed document. 

(5) At any time, the Commission may 
terminate a party’s argument or inter-
rupt the party’s presentation for ques-
tioning by the Commissioners. 

(e) Failure to appear. Should either 
party fail to appear for oral argument, 
the party present may be allowed to 
proceed with its argument. 

(f) Consolidated cases. Where two or 
more consolidated cases are scheduled 
for oral argument, the consolidated 
cases shall be considered as one case 
for the purpose of allotting time to the 
parties unless the Commission other-
wise directs. 

(g) Multiple counsel. Where more than 
one counsel argues for a party to the 
case or for multiple parties on the 
same side in the case, it is counsels’ re-
sponsibility to agree upon a fair divi-
sion of the total time allotted. In the 
event of a failure to agree, the Com-
mission will allocate the time. The 
Commission may, in its discretion, 
limit the number of counsel heard for 
each party or side in the argument. No 
later than 5 days prior to the date of 
scheduled argument, the Commission 
must be notified of the names of the 
counsel who will argue. 

(h) Exhibits/visual aids. (1) The parties 
may use exhibits introduced into evi-
dence at the hearing. If a party wishes 
to use a visual aid not part of the 
record, written notice of the proposed 
use shall be given to opposing counsel 
15 days prior to the argument. Objec-
tions, if any, shall be in writing, served 
on all adverse parties, and filed not 
fewer than 7 days before the argument. 

(2) No visual aid shall introduce or 
rely upon facts or evidence not already 
part of the record. 

(3) If visual aids or exhibits other 
than documents are to be used at the 
argument, counsel shall arrange with 
the Executive Secretary to have them 
placed in the hearing room on the date 
of the argument before the Commission 
convenes. 

(4) Parties using visual aids not in-
troduced into evidence shall have them 
removed from the hearing room unless 

the Commission directs otherwise. If 
such visual aids are not reclaimed by 
the party within a reasonable time 
after notice is given by the Executive 
Secretary, such visual aids shall be dis-
posed of at the discretion of the Execu-
tive Secretary. 

(i) Recording oral argument. (1) Unless 
the Commission directs otherwise, oral 
arguments shall be electronically re-
corded and made part of the record. 
Any other sound recording in the hear-
ing room is prohibited. Oral arguments 
shall also be transcribed verbatim. A 
copy of the transcript of the oral argu-
ment taken by a qualified court re-
porter, shall be filed with the Commis-
sion. The Commission shall bear all ex-
penses for court reporters’ fees and for 
copies of the hearing transcript re-
ceived by it. 

(2) Persons desiring to listen to the 
recordings shall make appropriate ar-
rangements with the Executive Sec-
retary. Any party desiring a written 
copy of the transcript is responsible for 
securing and paying for its copy. 

(3) Error in the transcript of the oral 
argument may be corrected by the 
Commission on its own motion, on 
joint motion by the parties, or on mo-
tion by any party. The motion shall 
state the error in the transcript and 
the correction to be made. The official 
transcript shall reflect the corrections. 

(j) Failure to file brief. A party that 
fails to file a brief shall not be heard at 
the time of oral argument except by 
permission of the Commission. 

(k) Participation in oral argument by 
amicus curiae. (1) An amicus curiae will 
not be permitted to participate in the 
oral argument without leave of the 
Commission upon proper motion. Par-
ticipation generally will be limited to 
a portion of the time allotted to the 
party in whose interest the amicus cu-
riae seeks to participate. In extraor-
dinary circumstances, the amicus cu-
riae may be allotted its own time for 
oral argument. 

(2) A motion by amicus curiae seek-
ing leave to participate in oral argu-
ment shall be filed no later than 14 
days prior to the date oral argument is 
scheduled. 

(3) The motion of an amicus curiae 
for leave to participate at oral argu-
ment shall identify the interest of the 
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applicant and shall state the reason(s) 
why its participation at oral argument 
is desirable. 

(4) Motions in opposition to the mo-
tion of an amicus curiae for leave to 
participate in the oral argument must 
be filed within 10 days of the date of 
the motion. 

§ 2200.96 Commission receipt of copies 
of petitions for judicial review of 
Commission orders when petitions 
for review are filed in two or more 
courts of appeals with respect to 
the same order. 

The Commission officer and office 
designated to receive, pursuant to 28 
U.S.C. 2112(a)(1), copies of petitions for 
review of Commission orders, from the 
persons instituting the review pro-
ceedings in a court of appeals, are the 
Executive Secretary and the Office of 
the Executive Secretary at the Com-
mission’s Office, One Lafayette Centre, 
1120 20th Street NW, Suite 980, Wash-
ington, DC 20036–3457. The petition 
shall state that it is being submitted to 
the Commission pursuant to 28 U.S.C. 
2112 by the persons or person who filed 
the petition in the court of appeals and 
shall be stamped by the court with the 
date of filing. (28 U.S.C. 2112(a) con-
tains certain applicable requirements.) 

Subpart G—Miscellaneous 
Provisions 

§ 2200.100 Settlement. 

(a) Policy. Settlement is permitted 
and encouraged by the Commission at 
any stage of the proceedings. 

(b) Requirements—(1) Notification of 
Settlement. If the parties have agreed to 
a partial or full settlement, they shall 
so notify the Judge in a written joint 
submission (titled ‘‘Notification of Set-
tlement’’ or ‘‘Notification of Partial 
Settlement,’’ as appropriate), in which 
the parties shall: 

(i) List the contested items that have 
been settled and, if only a partial set-
tlement agreement has been reached, 
also list the contested items that re-
main to be decided; 

(ii) If posting of the settlement 
agreement is required by § 2200.7(g), 
certify that the parties’ settlement 
agreement has been posted in the man-

ner prescribed by that rule and certify 
the date of posting; 

(iii) If party status has been elected 
under § 2200.20, certify that the party 
has been afforded an opportunity to 
provide input on all matters pertaining 
to the settlement before the agreement 
is finalized; and 

(iv) If the settlement agreement in-
cludes the withdrawal of a notice of 
contest, citation, notification of pro-
posed penalty, or petition for modifica-
tion of abatement period, state wheth-
er such withdrawal is with prejudice. 

(2) The parties shall not incorporate 
the settlement agreement in, or append 
it to, the joint submission required in 
paragraph (b)(1) of this section or sub-
stitute the settlement agreement for 
the required joint submission. 

(3) Issuance of order terminating pro-
ceeding. If the requirements of para-
graphs (b)(1) and (2) of this section 
have been met with respect to all con-
tested citation items and no affected 
employees who have elected party sta-
tus have raised an objection to the rea-
sonableness of any abatement period, 
the Judge shall issue an Order ac-
knowledging that the parties have re-
solved all contested citation items and 
agreed to terminate the proceeding be-
fore the Commission. 

(c) Filing; service and notice. A Notifi-
cation of Settlement submitted after a 
Judge’s report has been issued shall be 
filed with the Executive Secretary. 
Proof of service shall be filed with the 
Notification of Settlement, showing 
service upon all parties and authorized 
employee representatives in the man-
ner prescribed by § 2200.7(c) and (d) and 
the posting of notice to non-party af-
fected employees in the manner pre-
scribed by § 2200.7(g). The parties shall 
also file a draft order terminating the 
proceedings for adoption by the Judge 
or, if the Judge’s report has been 
issued, by the Commission. If the time 
has not expired under these rules for 
electing party status, an order ac-
knowledging the termination of the 
proceedings before the Commission be-
cause of the settlement shall not be 
issued until at least 14 days after serv-
ice or posting to consider any affected 
employee’s or authorized employee rep-
resentative’s objection to the reason-
ableness of any abatement time. The 
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affected employee or authorized em-
ployee representative shall file any 
such objection within this time. If such 
objection is filed, the Commission or 
the Judge shall provide an opportunity 
for the affected employees or author-
ized employee representative to be 
heard and present evidence on the ob-
jection, which shall be limited to the 
reasonableness of the abatement pe-
riod. 

[84 FR 14558, Apr. 10, 2019, as amended at 85 
FR 65220, Oct. 15, 2020] 

§ 2200.101 Failure to obey rules. 
(a) Sanctions. When any party has 

failed to plead or otherwise proceed as 
provided by these rules or as required 
by the Commission or the Judge, the 
party may be declared to be in default 
either on the initiative of the Commis-
sion or the Judge, after having been af-
forded an opportunity to show cause 
why the party should not be declared 
to be in default, or on the motion of a 
party. Subsequently, the Commission 
or the Judge, in their discretion, may 
enter a decision against the defaulting 
party or strike any pleading or docu-
ment not filed in accordance with these 
rules. 

(b) Motion to set aside sanctions. For 
reasons deemed sufficient by the Com-
mission or the Judge and upon motion 
conforming to § 2200.40 expeditiously 
made, the Commission or the Judge 
may set aside a sanction imposed under 
paragraph (a) of this section. See 
§ 2200.90(c). 

(c) Discovery sanctions and failure to 
appear. This section does not apply to 
sanctions for failure to comply with or-
ders compelling discovery, which are 
governed by § 2200.52(f), or to a default 
for failure to appear, which is governed 
by § 2200.64(a). 

(d) Show cause orders. All show cause 
orders issued by the Commission or the 
Judge under paragraph (a) of this sec-
tion shall be served in a manner pre-
scribed in § 2200.7(o). 

§ 2200.102 Withdrawal. 
A party may withdraw its notice of 

contest, citation, notification of pro-
posed penalty, or petition for modifica-
tion of abatement period at any stage 
of a proceeding. The notice of with-
drawal shall be served in accordance 

with § 2200.7(c) upon all parties and au-
thorized employee representatives that 
are eligible to elect, but have not elect-
ed, party status. It shall also be posted 
in the manner prescribed in § 2200.7(g) 
for the benefit of any affected employ-
ees not represented by an authorized 
employee representative who are eligi-
ble to elect, but have not elected, party 
status. Proof of service shall accom-
pany the notice of withdrawal in ac-
cordance with § 2200.7(d). 

§ 2200.103 Expedited proceeding. 
(a) When ordered. Upon application of 

any party or intervenor or upon its 
own motion, the Commission may 
order an expedited proceeding. When an 
expedited proceeding is ordered by the 
Commission, the Executive Secretary 
shall notify all parties and intervenors. 

(b) Automatic expedition. Cases initi-
ated by employee contests and peti-
tions for modification of abatement pe-
riod shall be expedited. See 
§§ 2200.37(d)(2) and 2200.38(c). 

(c) Effect of ordering expedited pro-
ceeding. When an expedited proceeding 
is required by these rules or ordered by 
the Commission, it shall take prece-
dence on the docket of the Judge to 
whom it is assigned, or on the Commis-
sion’s review docket, as applicable, 
over all other classes of cases, and 
shall be set for hearing or for the sub-
mission of briefs at the earliest prac-
ticable date. 

(d) Time sequence set by Judge. The as-
signed Judge shall make rulings with 
respect to time for filing of pleadings 
and with respect to all other matters, 
without reference to times set forth in 
these rules, and shall do all other 
things appropriate to complete the pro-
ceeding in the minimum time con-
sistent with fairness. 

§ 2200.104 Standards of conduct. 
(a) General. All representatives ap-

pearing before the Commission and its 
Judges shall comply with the letter 
and spirit of the Model Rules of Profes-
sional Conduct of the American Bar 
Association. 

(b) Misbehavior before a Judge—(1) Ex-
clusion from a proceeding. A Judge may 
exclude from participation in a pro-
ceeding any person, including a party 
or its representative, who engages in 
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disruptive behavior, refuses to comply 
with orders or rules of procedure, con-
tinuously uses dilatory tactics, refuses 
to adhere to standards of orderly or 
ethical conduct, or fails to act in good 
faith. The cause for the exclusion shall 
be stated in writing or may be stated 
in the record if the exclusion occurs 
during the course of the hearing. Where 
the person removed is a party’s attor-
ney or other representative, the Judge 
shall suspend the proceeding for a rea-
sonable time for the purpose of ena-
bling the party to obtain another at-
torney or other representative. 

(2) Appeal rights if excluded. Any at-
torney or other representative ex-
cluded from a proceeding by a Judge 
may, within 7 days of the exclusion, ap-
peal to the Commission for reinstate-
ment. No proceeding shall be delayed 
or suspended pending disposition of the 
appeal. 

(c) Disciplinary action by the Commis-
sion. If an attorney or other represent-
ative practicing before the Commission 
engages in unethical or unprofessional 
conduct or fails to comply with any 
rule or order of the Commission or its 
Judges, the Commission may, after 
reasonable notice and an opportunity 
to show cause to the contrary, and 
after hearing, if requested, take any 
appropriate disciplinary action, includ-
ing suspension or disbarment from 
practice before the Commission. 

(d) Show cause orders. All show cause 
orders issued by the Commission under 
paragraph (c) of this section shall be 
served in a manner prescribed in 
§ 2200.7(o). 

§ 2200.105 Ex parte communication. 
(a) General. Except as permitted by 

§ 2200.120 or as otherwise authorized by 
law, there shall be no ex parte commu-
nication with respect to the merits of 
any case not concluded, between any 
Commissioner, Judge, employee, or 
agent of the Commission who is em-
ployed in the decisional process and 
any of the parties or intervenors, rep-
resentatives, or other interested per-
sons. 

(b) Disciplinary action. In the event an 
ex parte communication occurs, the 
Commission or the Judge may make 
such orders or take such actions as 
fairness requires. The exclusion of a 

person by a Judge from a proceeding 
shall be governed by § 2200.104(b). Any 
disciplinary action by the Commission, 
including suspension or disbarment, 
shall be governed by § 2200.104(c). 

(c) Placement on public record. All ex 
parte communications in violation of 
this section shall be placed on the pub-
lic record of the proceeding. 

§ 2200.106 Amendment to rules. 

The Commission may at any time 
upon its own motion or initiative, or 
upon written suggestion of any inter-
ested person setting forth reasonable 
grounds therefor, amend or revoke any 
of the rules contained in this Part. The 
Commission invites suggestions from 
interested parties to amend or revoke 
rules of procedure. Such suggestions 
should be sent by email to 
rules.suggestions@oshrc.gov or addressed 
to the Executive Secretary of the Com-
mission at One Lafayette Centre, 1120 
20th Street NW, Suite 980, Washington, 
DC 20036–3457. 

§ 2200.107 Special circumstances; 
waiver of rules. 

In special circumstances not con-
templated by the provisions of these 
rules and for good cause shown, the 
Commission or the Judge may, upon 
application by any party or intervenor 
or on their own motion, after 3 work-
ing days’ notice to all parties and in-
tervenors, waive any rule or make such 
orders as justice or the administration 
of the Act requires. 

§ 2200.108 Official Seal of the Occupa-
tional Safety and Health Review 
Commission. 

The seal of the Commission shall 
consist of: A gold eagle outspread, head 
facing dexter, a shield with 13 vertical 
stripes superimposed on its breast, 
holding an olive branch in its claws, 
the whole superimposed over a plain 
solid white Greek cross with a green 
background, encircled by a white band 
edged in black and inscribed ‘‘Occupa-
tional Safety and Health Review Com-
mission’’ in black letters. 
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Subpart H—Settlement Part 
§ 2200.120 Settlement procedure. 

(a) Voluntary settlement—(1) Applica-
bility and duration. (i) Voluntary settle-
ment applies only to notices of con-
tests by employers and to applications 
for fees under the Equal Access to Jus-
tice Act and 29 CFR part 2204. 

(ii) Upon motion of any party con-
forming to § 2200.40 after the docketing 
of the notice of contest, or with the 
consent of the parties at any time in 
the proceedings, the Chief Administra-
tive Law Judge may assign a case to a 
Settlement Judge for proceedings 
under this section. In the event either 
the Secretary or the employer objects 
to the use of a Settlement Judge proce-
dure, such procedure shall not be im-
posed. 

(2) Length of voluntary settlement pro-
cedures. Voluntary settlement proce-
dures shall be for a period not to ex-
ceed 75 days, unless extended with the 
concurrence of the Chief Administra-
tive Law Judge. 

(b) Mandatory settlement—(1) Applica-
bility. Mandatory settlement applies 
only to notices of contest by employers 
in which the aggregate amount of the 
penalties sought by the Secretary is 
$185,000 or greater. Periodically, the ag-
gregate amount of penalties for case 
referral to Mandatory Settlement Pro-
ceedings may be adjusted proportion-
ately upon consideration of the penalty 
increases required by the Inflation Ad-
justment Act of 2015. The adjusted ag-
gregate penalty amount for case refer-
ral to Mandatory Settlement will be 
posted on the Commission’s website 
(www.oshrc.gov). 

(2) Assignment of case and appointment 
of Settlement Judge. Notwithstanding 
any other provisions of these rules, 
upon the docketing of the notice of 
contest, the Chief Administrative Law 
Judge shall assign to the Settlement 
Part any case which satisfies the cri-
teria set forth in paragraph (b)(1) of 
this section. The Chief Administrative 
Law Judge shall appoint a Settlement 
Judge, who shall be a Judge other than 
the one assigned to hear and decide the 
case, except as provided in paragraph 
(f)(2) of this section. 

(3) Mandatory settlement proceedings. 
(i) The Settlement Judge may consult 

all attorneys, non-attorney representa-
tives, and self-represented parties by 
any suitable means to schedule the 
Settlement Conference and to facili-
tate preparation for the conference. 

(ii) The Settlement Judge may issue 
a preconference scheduling order ad-
dressing procedural matters, including 
but not limited to, formal pleadings, 
settlement status conference calls, ex 
parte caucus calls, and allowing, lim-
iting, or suspending discovery during 
the settlement proceedings. 

(iii) The Settlement Conference shall 
be conducted as soon as practicable, 
taking into consideration the case size, 
the complexity of the issues, and the 
time needed to complete preconference 
preparation. 

(iv) Mandatory settlement proce-
dures under this section shall be for a 
period not to exceed 120 days, unless 
extended with the concurrence of the 
Chief Administrative Law Judge. 

(v) If at the conclusion of the settle-
ment proceedings the case has not been 
settled, the Settlement Judge shall 
promptly inform the Chief Administra-
tive Law Judge in accordance with 
§ 2200.120(f)(2). 

(c) Powers and duties of Settlement 
Judges. (1) The Settlement Judge shall 
confer with the parties regarding the 
whole or partial settlement of the case 
and seek resolution of as many issues 
as is feasible. 

(2) The Settlement Judge may re-
quire the parties to provide statements 
of the issues in controversy and the 
factual predicate for each party’s posi-
tion on each issue and may enter other 
orders as appropriate to facilitate the 
proceedings. 

(3) The Settlement Judge may allow 
or suspend discovery during the settle-
ment proceedings. 

(4) The Settlement Judge has the dis-
cretion to engage in ex parte commu-
nications throughout the course of set-
tlement proceedings. The Settlement 
Judge may suggest privately to each 
attorney or other representative of a 
party what concessions the client 
should consider and assess privately 
with each attorney or other represent-
ative the reasonableness of the party’s 
case or settlement position. 

(5) The Settlement Judge may, with 
the consent of the parties, conduct 
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such other settlement proceedings as 
may aid in the settlement of the case. 

(d) Settlement conference—(1) General. 
The Settlement Judge shall convene 
and preside over conferences between 
the parties. Settlement conferences 
may be conducted telephonically or in 
person. The Settlement Judge shall 
designate a conference place and time. 

(2) Participation in conference. The 
Settlement Judge may require that 
any attorney or other representative 
who is expected to try the case for each 
party be present. The Settlement 
Judge may also require that the par-
ty’s representative be accompanied by 
an official of the party having full set-
tlement authority on behalf of the 
party. The parties and their represent-
atives or attorneys are expected to be 
completely candid with the Settlement 
Judge so that the Settlement Judge 
may properly guide settlement discus-
sions. The failure to be present at a 
settlement conference or otherwise to 
comply with the orders of the Settle-
ment Judge or the refusal to cooperate 
fully within the spirit of this rule may 
result in default or the imposition of 
sanctions under § 2200.101. 

(3) Confidentiality of settlement pro-
ceedings. (i) All statements made and 
all information presented during the 
course of settlement proceedings under 
this section shall be regarded as con-
fidential and shall not be divulged out-
side of these proceedings except with 
the consent of the parties. The Settle-
ment Judge shall issue appropriate or-
ders to protect the confidentiality of 
settlement proceedings. 

(ii) The Settlement Judge shall not 
divulge any statements or information 
presented during private negotiations 
with a party or the party’s representa-
tive during settlement proceedings ex-
cept with the consent of that party. 

(iii) The following shall not be admis-
sible in any subsequent hearing, except 
by stipulation of the parties: 

(A) Evidence of statements or con-
duct in settlement proceedings under 
this section within the scope of Federal 
Rule of Evidence 408, 

(B) Notes or other material prepared 
by or maintained by the Settlement 
Judge in connection with settlement 
proceedings, and 

(C) Communications between the 
Settlement Judge and the Chief Ad-
ministrative Law Judge in connection 
with settlement proceedings including 
the report of the Settlement Judge 
under paragraph (f) of this section. 

(iv) Documents and factual informa-
tion disclosed in the settlement pro-
ceeding may not be used in litigation 
unless obtained through appropriate 
discovery or subpoena. 

(v) With respect to the Settlement 
Judge’s participation in settlement 
proceedings, the Settlement Judge 
shall not discuss the merits of the case 
with any other person, nor appear as a 
witness in any hearing of the case. 

(vi) The requirements of paragraph 
(d)(3) of this section apply unless dis-
closure is required by any applicable 
law or public policy. 

(e) Record of settlement proceedings. No 
material of any form required to be 
held confidential under paragraph 
(d)(3) of this section shall be considered 
part of the official case record required 
to be maintained under 29 U.S.C. 661(g), 
nor shall any such material be open to 
public inspection as required by section 
661(g), unless the parties otherwise 
stipulate. With the exception of an 
order approving the terms of any par-
tial settlement agreed to between the 
parties as set forth in paragraph (f)(1) 
of this section, the Settlement Judge 
shall not file or cause to be filed in the 
official case record any material in the 
Settlement Judge’s possession relating 
to these settlement proceedings, in-
cluding but not limited to communica-
tions with the Chief Administrative 
Law Judge and the Settlement Judge’s 
report under paragraph (f) of this sec-
tion, unless the parties otherwise stip-
ulate. 

(f) Report of Settlement Judge. (1) The 
Settlement Judge shall promptly no-
tify the Chief Administrative Law 
Judge in writing of the status of the 
case at the conclusion of the settle-
ment period or such time that the Set-
tlement Judge determines further ne-
gotiations would be fruitless. If the 
Settlement Judge has made such a de-
termination and a settlement agree-
ment is not achieved within 75 days of 
the case being assigned to voluntary 
settlement proceedings or within 120 
days of being assigned for mandatory 
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settlement proceedings, the Settle-
ment Judge shall then advise the Chief 
Administrative Law Judge in writing. 
The Chief Administrative Law Judge 
may then in the Chief Administrative 
Law Judge’s discretion allow an addi-
tional period of time, for further pro-
ceedings under this section. If at the 
expiration of the period allotted under 
this paragraph the Settlement Judge 
has not approved a full settlement, the 
Settlement Judge shall furnish to the 
Chief Administrative Law Judge copies 
of any written stipulations and orders 
embodying the terms of any partial 
settlement the parties have reached. 

(2) At the termination of the settle-
ment period without a full settlement, 
the Chief Administrative Law Judge 
shall promptly assign the case to an 
Administrative Law Judge other than 
the Settlement Judge or Chief Admin-
istrative Law Judge for appropriate ac-
tion on the remaining issues. If all the 
parties, the Settlement Judge, and the 
Chief Administrative Law Judge agree, 
the Settlement Judge may be retained 
as the Hearing Judge. 

(g) Non-reviewability. Notwith-
standing the provisions of § 2200.73 re-
garding interlocutory review, any deci-
sion concerning the assignment of any 
Judge and any decision by the Settle-
ment Judge to terminate settlement 
proceedings under this section is not 
subject to review, appeal, or rehearing. 

Subparts I–L [Reserved] 

Subpart M—Simplified 
Proceedings 

§ 2200.200 Purpose. 
(a) The purpose of the Simplified 

Proceedings subpart is to provide sim-
plified procedures for resolving con-
tests under the Occupational Safety 
and Health Act of 1970, so that parties 
before the Commission may reduce the 
time and expense of litigation while 
being assured due process and a hear-
ing that meets the requirements of the 
Administrative Procedure Act, 5 U.S.C. 
554. These procedural rules will be ap-
plied to accomplish this purpose. 

(b) Procedures under this subpart are 
simplified in a number of ways. The 
major differences between these proce-
dures and those provided in subparts A 

through G of the Commission’s rules of 
procedure are as follows. 

(1) Complaints and answers are not 
required. 

(2) Pleadings generally are not re-
quired. Early discussions among the 
parties and the Judge are required to 
narrow and define the disputes between 
the parties. 

(3) The Secretary is required to pro-
vide the employer with certain infor-
mational documents early in the pro-
ceeding. 

(4) Discovery is not permitted except 
as ordered by the Judge. 

(5) Interlocutory appeals are not per-
mitted. 

(6) Hearings are less formal. The ad-
mission of evidence is not controlled 
by the Federal Rules of Evidence ex-
cept as provided for in § 2200.209(c). The 
Judge may allow the parties to argue 
their case orally at the conclusion of 
the hearing, and may allow or require 
post-hearing briefs or statements of po-
sition. The judge may render a decision 
from the bench. 

§ 2200.201 Application. 

The rules in this subpart will govern 
proceedings before a Judge in a case 
chosen for Simplified Proceedings 
under § 2200.203. 

§ 2200.202 Eligibility for Simplified 
Proceedings. 

(a) Those cases selected for Sim-
plified Proceedings will be those that 
do not involve complex issues of law or 
fact. Cases appropriate for Simplified 
Proceedings will generally include 
those with one or more of the following 
characteristics: 

(1) Relatively few citation items, 
(2) An aggregate proposed penalty of 

not more than $20,000, 
(3) No allegation of willfulness or a 

repeat violation, 
(4) Not involving a fatality, 
(5) A hearing that is expected to take 

less than 2 days, or 
(6) A small employer whether self- 

represented or represented by counsel. 
(b) Those cases with an aggregate 

proposed penalty of more than $20,000, 
but not more than $30,000, if otherwise 
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appropriate, may be selected for Sim-
plified Proceedings at the discretion of 
the Chief Administrative Law Judge. 

[84 FR 14558, Apr. 10, 2019; 84 FR 45655, Aug. 
30, 2019] 

§ 2200.203 Commencing Simplified 
Proceedings. 

(a) Selection. Upon receipt of a Notice 
of Contest, the Chief Administrative 
Law Judge may, at the Chief Adminis-
trative Law Judge’s discretion, assign 
an appropriate case for Simplified Pro-
ceedings. 

(b) Party request. Within 21 days of 
the notice of docketing, any party may 
request that the case be assigned for 
Simplified Proceedings. The request 
must be in writing. For example, ‘‘I re-
quest Simplified Proceedings’’ will suf-
fice. The request must be sent to the 
Executive Secretary. Copies must be 
sent to each of the other parties. 

(c) Judge’s ruling on request. The Chief 
Administrative Law Judge or the 
Judge assigned to the case may grant a 
party’s request and assign a case for 
Simplified Proceedings at the Judge’s 
discretion. Such request shall be acted 
upon within 14 days of its receipt by 
the Judge. 

(d) Time for filing complaint or answer 
under § 2200.34. If a party has requested 
Simplified Proceedings or the Judge 
has assigned the case for Simplified 
Proceedings, the times for filing a com-
plaint or answer will not run. If a re-
quest for Simplified Proceedings is de-
nied, the period for filing a complaint 
or answer will begin to run upon 
issuance of the notice denying Sim-
plified Proceedings. 

§ 2200.204 Discontinuance of Sim-
plified Proceedings. 

(a) Procedure. If it becomes apparent 
at any time that a case is not appro-
priate for Simplified Proceedings, the 
Judge assigned to the case may, upon 
motion by any party or upon the 
Judge’s own motion, discontinue Sim-
plified Proceedings and order the case 
to continue under conventional rules. 
Before discontinuing Simplified Pro-
ceedings, the Judge will consult with 
the Chief Administrative Law Judge. 

(b) Party motion. At any time during 
the proceedings any party may request 
that Simplified Proceedings be discon-

tinued and that the matter continue 
under conventional procedures. A mo-
tion to discontinue must conform to 
§ 2200.40 and explain why the case is in-
appropriate for Simplified Proceedings. 
Responses to such motions shall be 
filed within the time specified by 
§ 2200.40. Joint motions to return a case 
to conventional proceedings shall be 
granted by the Judge and do not re-
quire a showing of good cause, except 
that the Judge may deny such a mo-
tion that is filed less than 30 days be-
fore a scheduled hearing date. 

(c) Ruling. If Simplified Proceedings 
are discontinued, the Judge may issue 
such orders as are necessary for an or-
derly continuation under conventional 
rules. 

§ 2200.205 Filing of pleadings. 

(a) Complaint and answer. Once a case 
is designated for Simplified Pro-
ceedings, the complaint and answer re-
quirements are suspended. If the Sec-
retary has filed a complaint under 
§ 2200.34(a), a response to a petition 
under § 2200.37(d)(5), or a response to an 
employee contest under § 2200.38(a), and 
if Simplified Proceedings has been or-
dered, no response to these documents 
will be required. 

(b) Motions. Limited, if any, motion 
practice is contemplated in Simplified 
Proceedings, but all motion practice 
shall conform with § 2200.40. 

§ 2200.206 Disclosure of information. 

(a) Disclosure to employer. (1) Within 
21 days after a case is designated for 
Simplified Proceedings, the Secretary 
shall provide the employer, free of 
charge, copies of the narrative (Form 
OSHA 1–A) and the worksheet (Form 
OSHA 1–B) or their equivalents. 

(2) Within 30 days after a case is des-
ignated for Simplified Proceedings, the 
Secretary shall provide the employer 
with reproductions of any photographs 
or videotapes that the Secretary an-
ticipates using at the hearing. 

(3) Within 30 days after a case is des-
ignated for Simplified Proceedings, the 
Secretary shall provide to the em-
ployer any exculpatory evidence in the 
Secretary’s possession. 

(4) The Judge shall act expeditiously 
on any claim by the employer that the 
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Secretary improperly withheld or re-
dacted any portion of the documents, 
photographs, or videotapes on the 
grounds of confidentiality or privilege. 

(b) Disclosure to the Secretary. When 
the employer raises an affirmative de-
fense pursuant to § 2200.207(b), the 
Judge shall order the employer to dis-
close to the Secretary such documents 
relevant to the affirmative defense as 
the Judge deems appropriate. 

§ 2200.207 Pre-hearing conference. 
(a) When held. As early as practicable 

after the employer has received the 
documents set forth in § 2200.206(a)(1), 
the Judge may conduct a pre-hearing 
conference, which the Judge may hold 
in person or by telephone or electronic 
means. 

(b) Content. At the pre-hearing con-
ference, the parties may discuss the 
following: Settlement of the case; the 
narrowing of issues; an agreed state-
ment of issues and facts; all defenses; 
witnesses and exhibits; motions; and 
any other pertinent matter. Except 
under extraordinary circumstances, 
any affirmative defenses not raised at 
the pre-hearing conference may not be 
raised later. At the conclusion of the 
conference, the Judge will issue an 
order that may set forth any agree-
ments reached by the parties and that 
may specify the issues to be addressed 
by the parties at the hearing. 

§ 2200.208 Discovery. 
Discovery, including requests for ad-

missions, will only be allowed under 
the conditions and time limits set by 
the Judge. 

§ 2200.209 Hearing. 
(a) Procedures. As soon as practicable 

after the conclusion of the pre-hearing 
conference, the Judge will hold a hear-
ing on any issue that remains in dis-
pute. The hearing will be in accordance 
with subpart E of these rules, except 
for § 2200.73 which will not apply. 

(b) Agreements. At the beginning of 
the hearing, the Judge will enter into 
the record all agreements reached by 
the parties as well as defenses raised 
during the pre-hearing conference. The 
parties and the Judge then will at-
tempt to resolve or narrow the remain-
ing issues. The Judge will enter into 

the record any further agreements 
reached by the parties. 

(c) Evidence. Except as to matters 
that are protected by evidentiary privi-
lege, the admission of evidence is not 
controlled by the Federal Rules of Evi-
dence, but the Judge may accept a 
written stipulation of the parties that 
the Federal Rules of Evidence shall 
apply in whole or, as specified, in part. 
The Judge will receive oral, physical, 
or documentary evidence that is not ir-
relevant, unduly repetitious, or unreli-
able. Testimony will be given under 
oath or affirmation. 

(d) Reporter. A reporter will be 
present at the hearing. An official ver-
batim transcript of the hearing will be 
prepared and filed with the Judge. Par-
ties may purchase copies of the tran-
script from the reporter. 

(e) Oral and written argument. Each 
party may present an oral argument at 
the close of the hearing. The Judge 
may allow or require post-hearing 
briefs or statements of position upon 
the request of either party or on the 
Judge’s own motion. The form of any 
post-hearing briefs shall conform to 
§ 2200.74 unless the Judge specifies oth-
erwise. 

(f) Judge’s decision—(1) Bench decision. 
The Judge may render a decision from 
the bench. In rendering a decision from 
the bench, the Judge shall state the 
issues in the case and make clear both 
the Judge’s findings of fact and conclu-
sions of law on the record. The Judge 
shall reduce the bench decision in the 
matter to writing and serve it on the 
parties as soon as practicable, but no 
later than 45 days after the hearing. If 
additional time is needed, approval of 
the Chief Administrative Law Judge is 
required. The decision shall be pre-
pared in accordance with § 2200.90(a). 
The written decision shall include, as 
an appendix, the bench decision as set 
forth in the transcript. 

(2) Written decision. If the Judge does 
not render a decision from the bench, 
the Judge will issue a written decision 
within 60 days of the close of the 
record. The record will ordinarily be 
deemed closed upon the latter of the 
filing of the hearing transcript, or the 
completion of any permitted post-hear-
ing briefing. The decision will be in ac-
cordance with § 2200.90(a). If additional 
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time is needed, approval of the Chief 
Administrative Law Judge is required. 

(g) Filing of Judge’s decision with the 
Executive Secretary. When the Judge 
issues a written decision, service, fil-
ing, and docketing of the Judge’s writ-
ten decision shall be in accordance 
with § 2200.90. 

§ 2200.210 Review of Judge’s decision. 
Any party may petition for Commis-

sion review of the Judge’s decision as 
provided in § 2200.91. After the issuance 
of the Judge’s written decision, the 
parties may pursue the case following 
the rules in Subpart F of this part. 

§ 2200.211 Applicability of subparts A 
through G. 

The provisions of subpart D 
(§§ 2200.50–2200.57) and §§ 2200.34, 
2200.37(d), 2200.38, 2200.71, and 2200.73 
will not apply to Simplified Pro-
ceedings. All other rules contained in 
subparts A through G of the Commis-
sion’s rules of procedure will apply 
when consistent with the rules in this 
subpart governing Simplified Pro-
ceedings. 

[84 FR 14558, Apr. 10, 2019; 84 FR 53053, Oct. 4, 
2019] 

PART 2201—REGULATIONS IMPLE-
MENTING THE FREEDOM OF IN-
FORMATION ACT 

Sec. 
2201.1 Purpose and scope. 
2201.2 Description of agency. 
2201.3 Delegation of authority and respon-

sibilities. 
2201.4 General policy and definitions. 
2201.5 Procedure for requesting records. 
2201.6 Responses to requests. 
2201.7 Confidential commercial information. 
2201.8 Fees for copying, searching, and re-

view. 
2201.9 Waiver of fees. 
2201.10 Appeal of denials. 
2201.11 Maintenance of statistics. 
2201.12 Preservation of records. 

APPENDIX A TO PART 2201—SCHEDULE OF FEES 

AUTHORITY: 29 U.S.C. 661(g); 5 U.S.C. 552. 

SOURCE: 71 FR 56350, Sept. 27, 2006, unless 
otherwise noted. 

§ 2201.1 Purpose and scope. 
This part prescribes procedures to ob-

tain information and records of the Oc-

cupational Safety and Health Review 
Commission (OSHRC or Commission) 
under the Freedom of Information Act 
(FOIA), 5 U.S.C. 552. It applies only to 
records or information of the Commis-
sion or in the Commission’s custody. 
This part does not affect discovery in 
adversary proceedings before the Com-
mission. Discovery is governed by the 
Commission’s Rules of Procedure in 29 
CFR part 2200, subpart D. 

§ 2201.2 Description of agency. 

OSHRC adjudicates contested en-
forcement actions under the Occupa-
tional Safety and Health Act of 1970, 29 
U.S.C. 651–678. The Commission decides 
cases after the parties are given an op-
portunity for a hearing. All hearings 
are open to the public and are con-
ducted at a place convenient to the 
parties by an Administrative Law 
Judge. Any Commissioner may direct 
that a decision of a Judge be reviewed 
by the full Commission. The President 
designates one of the Commissioners as 
Chairman, who is responsible on behalf 
of the Commission for the administra-
tive operations of the Commission. 

§ 2201.3 Delegation of authority and 
responsibilities. 

(a) The Chairman delegates to the 
Chief FOIA Officer the authority to act 
upon all requests for agency records. 
The Chief FOIA Officer shall, subject to 
the authority of the Chairman: 

(1) Have agency-wide responsibility 
for efficient and appropriate compli-
ance with this section; 

(2) Monitor implementation of the 
FOIA throughout the agency and keep 
the Chairman and the Attorney Gen-
eral appropriately informed of the 
agency’s performance in implementing 
this section; 

(3) Recommend to the Chairman such 
adjustments to agency practices, poli-
cies, personnel, and funding as may be 
necessary to improve implementation 
of this section; 

(4) Review and report to the Attorney 
General, through the Chairman, at 
such times and in such formats as the 
Attorney General may direct, on the 
agency’s performance in implementing 
this section; and 
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(5) Facilitate public understanding of 
the purposes of the statutory exemp-
tions of this section by including con-
cise descriptions of the exemptions in 
both the agency’s FOIA Reference 
Guide, and the agency’s annual report 
on this section, and by providing an 
overview, where appropriate, of certain 
general categories of agency records to 
which those exemptions apply. 

(b) The Chief FOIA Officer shall des-
ignate the FOIA Disclosure Officer(s), 
who shall be responsible for processing 
FOIA requests. 

(c) The Chief FOIA Officer shall des-
ignate the FOIA Public Liaison(s), who 
shall serve as the official(s) to whom a 
FOIA requester can raise concerns 
about the service the FOIA requester 
has received following an initial re-
sponse. FOIA Public Liaisons shall be 
responsible for assisting in reducing 
delays, increasing transparency and 
understanding of the status of re-
quests, and assisting in the resolution 
of disputes. 

(d) OSHRC establishes a FOIA Re-
quester Service Center that shall be 
staffed by the FOIA Disclosure Offi-
cer(s) and FOIA Public Liaison(s). The 
address of the FOIA Requester Service 
Center is 1120 20th Street NW., 9th 
Floor, Washington, DC 20036–3457. The 
telephone number, fax number and ad-
ditional contact information for the 
FOIA Requester Service Center is lo-
cated on the agency’s Web site at: 
http://www.oshrc.gov/foia/index.html. The 
FOIA Requester Service Center is 
available to provide information about 
the status of a request to the requester 
using the assigned tracking number (as 
described in § 2201.6(h)), including: 

(1) The date on which the agency 
originally received the request; and 

(2) An estimated date on which the 
agency will complete action on the re-
quest. 

[71 FR 56350, Sept. 27, 2006, as amended at 75 
FR 41371, July 16, 2010; 81 FR 95037, Dec. 27, 
2016] 

§ 2201.4 General policy and defini-
tions. 

(a) Non-exempt records available to 
public. Except for records and informa-
tion exempted from disclosure by 5 
U.S.C. 552(b) or published in the FED-
ERAL REGISTER under 5 U.S.C. 552(a)(1), 

all records of the Commission or in its 
custody are available to any person 
who requests them in accordance with 
§ 2201.5. Records include any informa-
tion that would be a record subject to 
the requirements of 5 U.S.C. 552 when 
maintained by the Commission in any 
format, including electronic format. In 
response to FOIA requests, the Com-
mission will search for records manu-
ally or by automated means, except 
when an automated search would sig-
nificantly interfere with the operation 
of the Commission’s automated infor-
mation system. 

(b) Record availability at the OSHRC e- 
FOIA Reading Room. The records of 
Commission activities are publicly 
available for inspection and copying, 
and may be accessed electronically on 
the Commission’s Web site at http:// 
www.oshrc.gov/foia/ 
foia_reading_room.html. These records 
include: 

(1) Final decisions, including concur-
ring and dissenting opinions, remand 
orders, as well as Administrative Law 
Judge decisions pending OSHRC re-
view, briefing notices, and other sig-
nificant orders; 

(2) OSHRC Rules of Procedure and 
Guides to those procedures; 

(3) Agency policy statements and in-
terpretations adopted by OSHRC and 
not published in the FEDERAL REG-
ISTER, if any; 

(4) Administrative staff manuals that 
affect a member of the public, if any; 

(5) Copies of records that have been 
released to a person under the FOIA 
that, because of the subject matter, the 
Commission determines have become 
or are likely to become the subject of 
subsequent requests for substantially 
the same records, or that have been re-
quested three or more times, as well as 
records the Commission determines ab-
sent a FOIA request could be of signifi-
cant public interest; and 

(6) A general index of records referred 
to under paragraph (b)(5) of this sec-
tion. 

(c) Record availability onsite at OSHRC 
National Office. Any member of the 
public may, upon request, access 
OSHRC’s e-FOIA Reading Room via a 
computer terminal at the OSHRC Na-
tional Office, located at 1120 20th St. 
NW., 9th Floor, Washington, DC 20036– 
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3457. Such a request must be made in 
writing to the FOIA Requester Service 
Center, and indicate a preferred date 
and time for the requested access. 
OSHRC reserves the right to arrange a 
different date and time with the re-
quester, if necessary. 

(d) Definitions. For purposes of this 
part: 

Commercial use request means a re-
quest from or on behalf of a person who 
seeks information for a use or purpose 
that furthers his or her commercial, 
trade, or profit interests, which can in-
clude furthering those interests 
through litigation. The FOIA Disclo-
sure Officer shall determine, whenever 
reasonably possible, the use to which a 
requester will put the requested 
records. When it appears that the re-
quester will put the records to a com-
mercial use, either because of the na-
ture of the request itself or because the 
FOIA Disclosure Officer has reasonable 
cause to doubt a requester’s stated use, 
the FOIA Disclosure Officer shall pro-
vide the requester a reasonable oppor-
tunity to submit further clarification. 

Direct costs means those expenses 
that the Commission actually incurs in 
searching for and duplicating (and, in 
the case of commercial use requests, 
reviewing) records to respond to a 
FOIA request. Direct costs include, for 
example, the salary of the employee 
performing the work (the basic rate of 
pay for the employee, plus 16 percent of 
that rate to cover benefits) and the 
cost of operating duplication machin-
ery. Not included in direct costs are 
overhead expenses such as the costs of 
space and heating or lighting of the fa-
cility in which the records are kept. 

Duplication means the making of a 
copy of a record, or of the information 
contained in it, necessary to respond to 
a FOIA request. Copies can take the 
form of paper, microform, audiovisual 
materials, or electronic records (for ex-
ample, magnetic tape or disk), among 
others. The FOIA Disclosure Officer 
shall honor a requester’s specified pref-
erence of form or format of disclosure 
if the record is readily reproducible 
with reasonable efforts in the re-
quested form or format. 

Educational institution means a pre-
school, a public or private elementary 
or secondary school, an institution of 

undergraduate higher education, an in-
stitution of graduate higher education, 
an institution of professional edu-
cation, or an institution of vocational 
education, that operates a program of 
scholarly research. To be in this cat-
egory, a requester must show that the 
request is authorized by and is made 
under the auspices of a qualifying in-
stitution and that the records are not 
sought for a commercial use but are 
sought to further scholarly research. 

Exceptional circumstances does not in-
clude a delay that results from a pre-
dictable agency workload of requests 
under this section, unless the agency 
demonstrates reasonable progress in 
reducing its backlog of pending re-
quests. 

Noncommercial scientific institution 
means an institution that is not oper-
ated on a ‘‘commercial’’ basis, as that 
term is defined in this paragraph, and 
that is operated solely for the purpose 
of conducting scientific research the 
results of which are not intended to 
promote any particular product or in-
dustry. To be in this category, a re-
quester must show that the request is 
authorized by and is made under the 
auspices of a qualifying institution and 
that the records are not sought for a 
commercial use but are sought to fur-
ther scientific research. 

Record means any information that 
would be an OSHRC record subject to 
the requirements of the FOIA when 
maintained by OSHRC in any format, 
including an electronic format, and 
any such OSHRC record that is main-
tained for OSHRC by an entity under 
Government contract, for the purposes 
of records management. 

Representative of the news media, or 
news media requester is any person or 
entity that gathers information of po-
tential interest to a segment of the 
public, uses its editorial skills to turn 
the raw materials into a distinct work, 
and distributes that work to an audi-
ence. For purposes of this definition, 
the term ‘‘news’’ means information 
that is about current events or that 
would be of current interest to the pub-
lic. Examples of news media entities 
include television or radio stations 
broadcasting to the public at large and 
publishers of periodicals (but only in 
those instances where they can qualify 
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as disseminators of ‘‘news’’) who make 
their products available for purchase or 
subscription by, or free distribution to, 
the general public. These examples are 
not all-inclusive. Moreover, as methods 
of news delivery evolve (for example 
the adoption of the electronic dissemi-
nation of newspapers through tele-
communications services), such alter-
native media shall be considered to be 
news-media entities. For ‘‘freelance’’ 
journalists to be regarded as working 
for a news organization, they must 
demonstrate a solid basis for expecting 
publication through that organization. 
A publication contract would be the 
clearest proof, but OSHRC shall also 
look to the past publication record of a 
requester in making this determina-
tion. To be in this category, a re-
quester must not be seeking the re-
quested records for a commercial use. 
However, a request for records sup-
porting the news-dissemination func-
tion of the requester shall not be con-
sidered to be for a commercial use. 

Review means the examination of a 
record located in response to a request 
in order to determine whether any por-
tion of it is exempt from disclosure. It 
also includes processing any record for 
disclosure—for example, doing all that 
is necessary to redact it and prepare it 
for disclosure. Review costs are recov-
erable even if a record ultimately is 
not disclosed. Review time does not in-
clude time spent resolving general 
legal or policy issues regarding the ap-
plication of exemptions. 

Search means the process of looking 
for and retrieving records or informa-
tion responsive to a request. It includes 
page-by-page or line-by-line identifica-
tion of information within records and 
also includes reasonable efforts to lo-
cate and retrieve information from 
records maintained in electronic form 
or format. The FOIA Disclosure Officer 
shall ensure that searches are done in 
the most efficient and least expensive 
manner reasonably possible. For exam-
ple, the FOIA Disclosure Officer shall 
not search line-by-line where dupli-
cating an entire document would be 
quicker and less expensive. 

Working day means a regular Federal 
working day. It does not include Satur-

days, Sundays, or Federal legal public 
holidays. 

[71 FR 56350, Sept. 27, 2006, as amended at 75 
FR 41371, July 16, 2010; 81 FR 95037, Dec. 27, 
2016] 

§ 2201.5 Procedure for requesting 
records. 

(a) General information. All requests 
for information must be made in writ-
ing to the FOIA Disclosure Officer and 
may be: Mailed or delivered; faxed; or 
emailed. Requests may also be made 
using the Commission’s online FOIA 
request form (which is a downloadable 
PDF file found at http://www.oshrc.gov/ 
foia/foia_request_form.html) and the 
completed form can be submitted by 
mail, fax, or email. Contact informa-
tion for the FOIA Disclosure Officer is 
described in § 2201.3(d). For mailed or 
delivered requests, the words ‘‘Freedom 
of Information Act Request’’ must be 
printed on the face of the request’s en-
velope or covering as well as the re-
quest itself. 

(b) A requester who is making a re-
quest for records about himself or her-
self must comply with verification of 
identity requirements as required by 29 
CFR 2400.4 in OSHRC’s Privacy Act 
regulations. 

(c) Where a request for records per-
tains to another individual, a requester 
may receive greater access by submit-
ting either a notarized authorization 
signed by that individual or a declara-
tion made in compliance with the re-
quirements set forth in 28 U.S.C. 1746 
by that individual authorizing disclo-
sure of the records to the requester, or 
by submitting proof that the individual 
is deceased (e.g., a copy of a death cer-
tificate or an obituary). 

(d) Description of records sought. A re-
quest must describe the records sought 
in sufficient detail to enable the Com-
mission to locate them with a reason-
able amount of effort. To the extent 
possible, the request should include 
specific information to identify the re-
quested records, such as the docket 
number(s) or case name(s). Before sub-
mitting a request, the requester may 
contact the FOIA Disclosure Officer, as 
described in § 2201.3(d), to discuss the 
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records being sought and receive assist-
ance in describing them. If a deter-
mination is made after receiving a re-
quest that it does not reasonably de-
scribe the records sought, the FOIA 
Disclosure Officer will contact the re-
quester to explain what additional in-
formation is needed or why the request 
is otherwise insufficient. A requester 
attempting to reformulate or modify 
such a request is encouraged to discuss 
the request with the FOIA Disclosure 
Officer. If a request does not reason-
ably describe the records sought, the 
agency’s response may be delayed. 

(e) Requests may specify the pre-
ferred form or format (including elec-
tronic formats) of the response. The 
FOIA Disclosure Officer shall honor a 
requester’s specified preference of form 
or format of disclosure if the record is 
readily reproducible with reasonable 
efforts in the requested form or format. 
When a requester does not specify the 
preferred form or format of the re-
sponse, the FOIA Disclosure Officer 
shall respond in the form or format in 
which the record is most accessible to 
the Commission. 

(f) The requester must provide con-
tact information, such as a phone num-
ber, email address, and/or mailing ad-
dress, to facilitate the agency’s com-
munication with the requester. 

(g) Date of receipt. A request that 
complies with paragraph (a) of this sec-
tion is deemed received on the actual 
date it is received by the Commission. 
A request that does not comply with 
paragraph (a) of this section is deemed 
received when it is actually received by 
the FOIA Disclosure Officer. For re-
quests that are expected to result in 
fees exceeding $250, the request shall 
not be deemed to have been received 
until the requester is advised of the an-
ticipated costs and the Commission has 
received full payment or satisfactory 
assurance of full payment as provided 
under § 2201.8(f). 

[81 FR 95037, Dec. 27, 2016, as amended at 85 
FR 72565, Nov. 13, 2020] 

§ 2201.6 Responses to requests. 
(a) Responses within 20 working days. 

The FOIA Disclosure Officer will either 
grant or deny a request for records 
within 20 working days after receiving 
the request. The 20-day period shall not 

be tolled by the agency except in the 
following cases. In these cases, the 
agency’s receipt of the requester’s re-
sponse to the agency’s request for in-
formation or clarification ends the 
tolling period. 

(1) The agency may toll the 20-day 
period once while awaiting information 
that it has reasonably requested from 
the requester under this section. The 
agency may make more than one re-
quest to the requester for information 
not related to issues regarding fee as-
sessment, but can only toll the 20-day 
period once; and 

(2) The agency may toll the 20-day 
period as many times as are necessary 
to clarify any issues regarding fee as-
sessment. 

(b) Extensions of response time in un-
usual circumstances. In unusual cir-
cumstances, the Commission may ex-
tend the time limit prescribed in para-
graph (a) of this section by not more 
than 10 working days. The FOIA Dis-
closure Officer shall notify the re-
quester in writing of the extension, the 
reasons for the extension and the date 
on which a determination is expected. 
‘‘Unusual circumstances’’ exists, but 
only to the extent reasonably nec-
essary to the proper processing of the 
particular request, when there is a 
need to: 

(1) Search for and collect the re-
quested records from one of OSHRC’s 
regional offices or off-site storage fa-
cilities; 

(2) Search for, collect, and appro-
priately examine a voluminous amount 
of separate and distinct records that 
are demanded in a single request; or 

(3) Consult, with all practicable 
speed, with another agency having a 
substantial interest in the determina-
tion of the request. 

(c) Additional extension. The FOIA 
Disclosure Officer shall notify the re-
quester in writing when it appears that 
a request cannot be completed within 
the allowable time (20 working days 
plus a 10-working-day extension). In 
such instances, the requester will be 
provided an opportunity to limit the 
scope of the request so that it may be 
processed in the time limit, or to agree 
to a reasonable alternative time frame 
for processing. The FOIA Disclosure Of-
ficer or FOIA Public Liaison shall be 
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available to assist the requester for 
this purpose and shall notify the re-
quester of the right to seek dispute res-
olution services from the National Ar-
chives and Records Administration’s 
Office of Government Information 
Services (OGIS). 

(d) Two-track processing. To ensure 
the most equitable treatment possible 
for all requesters, the Commission will 
process requests on a first-in, first-out 
basis using a two-track processing sys-
tem based upon the estimated time it 
will take to process the request. 

(1) The first track is for requests of 
simple to moderate complexity that 
are expected to be completed within 20 
working days. 

(2) The second track is for requests 
involving ‘‘unusual circumstances’’ 
that are expected to take between 21 to 
30 working days to complete and those 
that, because of their unusual volume 
or other complexity, are expected to 
take more than 30 working days to 
complete. 

(3) A requester should assume, unless 
otherwise notified by the Commission, 
that its request is in the first track of 
processing. The Commission will notify 
a requester when its request is placed 
in the second track for processing and 
that notification will include the esti-
mated time for completion. Should 
subsequent information substantially 
change the estimated time to process a 
request, the requester will be notified 
in writing. In the case of a request ex-
pected to take more than 30 working 
days for action, a requester may mod-
ify the request to allow it to be proc-
essed faster or to reduce the cost of 
processing. Partial responses may be 
sent to a requester as documents are 
obtained by the FOIA Disclosure Offi-
cer from the supplying offices. 

(e) Expedited processing. (1) The Com-
mission may place a person’s request 
at the front of the queue for the appro-
priate track for that request upon re-
ceipt of a written request that clearly 
demonstrates a compelling need for ex-
pedited processing. Requesters must 
provide detailed explanations to sup-
port their expedited requests. For pur-
poses of determining expedited proc-
essing, the term compelling need means: 

(i) That a failure to obtain requested 
records on an expedited basis could rea-

sonably be expected to pose an immi-
nent threat to the life or physical safe-
ty of any individual; or 

(ii) That a request is made by a per-
son primarily engaged in disseminating 
information, and that person estab-
lishes that there is an urgency to in-
form the public concerning actual or 
alleged Federal Government activity. 

(2) A person requesting expedited 
processing must include a statement 
certifying the compelling need given to 
be true and correct to the best of his or 
her knowledge and belief. The certifi-
cation requirement may be waived by 
the Commission as a matter of agency 
discretion. 

(3) The FOIA Disclosure Officer will 
make the initial determination wheth-
er to grant or deny a request for expe-
dited processing and will notify a re-
quester within 10 calendar days after 
receiving the request whether proc-
essing will be expedited. 

(f) Content of denial. When the FOIA 
Disclosure Officer denies a request for 
records, either in whole or in part, a re-
quest for expedited processing, and/or a 
request for fee waivers (see § 2201.9), the 
written notice of the denial shall state 
the reason for denial, give a reasonable 
estimate of the volume of matter de-
nied (unless doing so would harm an in-
terest protected by the exemption(s) 
under which the request was denied), 
set forth the name and title or position 
of the person responsible for the denial 
of the request, notify the requester of 
the right to appeal the determination 
as specified in § 2201.10, and notify the 
requester of the assistance available 
from the FOIA Public Liaison and the 
dispute resolution services offered by 
OGIS. A refusal by the FOIA Disclosure 
Officer to process the request because 
the requester has not made advance 
payment or given a satisfactory assur-
ance of full payment required under 
§ 2201.8(f) may be treated as a denial of 
the request and appealed under 
§ 2201.10. 

(g) Deletions. The FOIA Disclosure Of-
ficer shall provide to the requester in 
writing a justification for deletions 
within records. The amount of informa-
tion deleted from records shall be indi-
cated on the released portion of the 
record, unless including that indication 
would harm an interest protected by 
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the exemption under which the dele-
tion is made. If technically feasible, 
the place in the record where the dele-
tion is made, and the exemption under 
which the deletion is made, shall be 
marked. 

(h) Tracking numbers. The FOIA Dis-
closure Officer shall assign an individ-
ualized tracking number to each re-
quest received for processing and pro-
vide the requester with the tracking 
number. 

(i) Determining responsive records. In 
determining which records are respon-
sive to a request, OSHRC ordinarily 
will include only records in its posses-
sion as of the date it begins its search 
for them. If any other date is used, 
OSHRC shall inform the requester of 
that date. 

[71 FR 56350, Sept. 27, 2006, as amended at 75 
FR 41372, July 16, 2010; 81 FR 95038, Dec. 27, 
2016; 85 FR 72565, Nov. 13, 2020] 

§ 2201.7 Confidential commercial infor-
mation. 

(a) Definitions. (1) Confidential com-
mercial information means commercial 
or financial information obtained by 
OSHRC from a submitter that may be 
protected from disclosure under Ex-
emption 4 of the FOIA, 5 U.S.C. 
552(b)(4). 

(2) Submitter means any person or en-
tity, including a corporation, State, or 
foreign government, but not including 
another Federal Government entity, 
that provides confidential commercial 
information, either directly or indi-
rectly to OSHRC. 

(b) Designation of confidential commer-
cial information. A submitter of con-
fidential commercial information must 
use good faith efforts to designate by 
appropriate markings, at the time of 
submission, any portion of its submis-
sion that it considers to be protected 
from disclosure under Exemption 4. 
These designations expire 10 years 
after the date of the submission unless 
the submitter requests and provides 
justification for a longer designation 
period. 

(c) When notice to submitters is re-
quired. OSHRC shall promptly provide 
written notice to the submitter of con-
fidential commercial information 
whenever records containing such in-
formation are requested under the 

FOIA if OSHRC determines that it may 
be required to disclose the records, pro-
vided the submitter has complied with 
paragraph (b) of this section or OSHRC 
has a reason to believe that the re-
quested information may be protected 
from disclosure under Exemption 4, but 
has not yet determined whether the in-
formation is protected from disclosure. 
The notice must either describe the 
commercial information requested or 
include a copy of the requested records 
or portions of records containing the 
information. 

(d) Exceptions to submitter notice re-
quirements. The notice requirements of 
this section do not apply if: 

(1) OSHRC determines that the infor-
mation is exempt under the FOIA, and 
therefore will not be disclosed; 

(2) The information has been lawfully 
published or has been officially made 
available to the public; 

(3) Disclosure of the information is 
required by a statute other than the 
FOIA or by a regulation issued in ac-
cordance with the requirements of Ex-
ecutive Order 12600 of June 23, 1987; or 

(4) The designation made by the sub-
mitter under paragraph (b) of this sec-
tion appears obviously frivolous. In 
such case, OSHRC shall give the sub-
mitter written notice of any final deci-
sion to disclose the information within 
a reasonable number of days prior to a 
specified disclosure date. 

(e) Opportunity to object to disclosure. 
OSHRC shall specify a reasonable time 
period within which the submitter 
must provide a response to the notice 
referenced above. If a submitter has 
any objections to disclosure, it should 
provide a detailed written statement 
that specifies all grounds for with-
holding the particular information 
under any exemption of the FOIA. In 
order to rely on Exemption 4 as basis 
for nondisclosure, the submitter must 
explain why the information con-
stitutes a trade secret or commercial 
or financial information that is con-
fidential. A submitter who fails to re-
spond within the time period specified 
in the notice will be considered to have 
no objection to disclosure of the infor-
mation. OSHRC is not required to con-
sider any information received after 
the date of any disclosure decision. 
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Any information provided by a sub-
mitter under this subpart may itself be 
subject to disclosure under the FOIA. 

(f) Analysis of objections. OSHRC shall 
consider a submitter’s objections and 
specific grounds for nondisclosure in 
deciding whether to disclose the re-
quested information. 

(g) Notice of decision. OSHRC shall 
provide the submitter with written no-
tice once a decision is made as to 
whether or not to disclose information 
over the submitter’s objection. When a 
decision is made to disclose informa-
tion over the submitter’s objection, 
this notice shall include a statement of 
the reasons why each of the submit-
ter’s disclosure objections was not sus-
tained, a description of the information 
to be disclosed or copies of the records 
as the agency intends to release them, 
and a specified disclosure date (which 
must be a reasonable time after the no-
tice). 

(h) Notice of FOIA lawsuit. OSHRC 
shall promptly notify the submitter 
when a requester files a lawsuit seek-
ing to compel the disclosure of con-
fidential commercial information. 

(i) Requester notification. OSHRC shall 
notify the requester whenever it pro-
vides the submitter with notice and an 
opportunity to object to disclosure; 
whenever it notifies the submitter of 
its intent to disclose the requested in-
formation; and whenever a submitter 
files a lawsuit to prevent the disclosure 
of the information. 

[81 FR 95038, Dec. 27, 2016] 

§ 2201.8 Fees for copying, searching, 
and review. 

(a) Fees required unless waived. The 
FOIA Disclosure Officer shall charge 
fees in accordance with the Uniform 
Freedom of Information Fee Schedule 
and Guidelines published by the Office 
of Management and Budget and in ac-
cordance with paragraph (b) of this sec-
tion. See appendix A to this part. If the 
fees for a request are less than the 
threshold amount as provided in 
OSHRC’s fee schedule, no fees shall be 
charged. The FOIA Disclosure Officer 
shall, however, waive the fees in the 
circumstances stated in § 2201.9. 

(b) Calculation of fees. Fees for copy-
ing, searching and reviewing will be 
based on the direct costs of these serv-

ices, including the average hourly sal-
ary (base plus DC locality payment), 
plus 16 percent for benefits, of the fol-
lowing three categories of employees 
involved in responding to FOIA re-
quests: Clerical—based on an average 
of all employees at GS–9 and below; 
professional—based on an average of all 
employees at GS–10 through GS–14; and 
managerial—based on an average of all 
employees at GS–15 and above. OSHRC 
will calculate a schedule of fees based 
on these direct costs. The schedule of 
fees under this section appears in ap-
pendix A to this part. A copy of the 
schedule of fees may also be obtained 
at no charge from the FOIA Disclosure 
Officer. See § 2201.3(d). 

(1) Copying fee. The fee per copy of 
each page shall be calculated in accord-
ance with the per-page amount estab-
lished in OSHRC’s fee schedule. See ap-
pendix A to this part. For other forms 
of duplication, direct costs of pro-
ducing the copy, including operator 
time, shall be calculated and assessed. 
Copying fees shall not be charged for 
the first 100 pages of copies unless the 
copies are requested for a commercial 
use. No copying fee shall be charged for 
educational, scientific, or news media 
requests if the agency fails to comply 
with any time limit in § 2201.6, provided 
that no unusual or exceptional cir-
cumstances (as those terms are defined 
in §§ 2201.6(b) and 2201.4(d), respectively) 
apply to the processing of the request. 

(2) Search fee. Search fees shall be 
calculated in accordance with the 
amounts established in OSHRC’s fee 
schedule. See appendix A to this part. 
Commercial requesters shall be 
charged for all search time, except as 
described below. Search fees shall be 
charged even if the responsive docu-
ments are not located or if they are lo-
cated but withheld on the basis of an 
exemption. However, search fees shall 
be limited or not charged as follows: 

(i) Easily identifiable decisions. Search 
fees shall not be charged for searching 
for decisions that the requester identi-
fies by name and date, or by docket 
number, or that are otherwise easily 
identifiable. 

(ii) Educational, scientific or news 
media requests. No fee shall be charged 
if the request is not for a commercial 
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use and is by an educational or sci-
entific institution, whose purpose is 
scholarly or scientific research, or by a 
representative of the news media. 

(iii) Other non-commercial requests. No 
fee shall be charged for the first two 
hours of searching if the request is not 
for a commercial use and is not by an 
educational or scientific institution, or 
a representative of the news media. 

(iv) Requests for records about self. No 
fee shall be charged to search for 
records filed in the Commission’s sys-
tems of records if the requester is the 
subject of the requested records. See 
the Privacy Act of 1974, 5 U.S.C. 
552a(f)(5) (fees to be charged only for 
copying). 

(v) Failure to comply with time limits. 
No search fee shall be charged if the 
Commission fails to comply with any 
time limit in § 2201.6, provided that no 
unusual or exceptional circumstances 
(as those terms are defined in 
§§ 2201.6(b) and2201.4(d), respectively) 
apply to the processing of the request. 

(3) Unusual circumstances. (i) If the 
Commission has determined that un-
usual circumstances, as defined in 
§ 2201.6(b), apply and has provided time-
ly written notice to the requester, a 
failure to comply with the time limit 
shall be excused for an additional 10 
days and the Commission shall assess 
fees as usual. 

(ii) If the Commission has deter-
mined that unusual circumstances, as 
defined in § 2201.6(b), apply and more 
than 5,000 pages are necessary to re-
spond to the request, the Commission 
may charge search fees, or, in the case 
of requesters described in 
§ 2201.8(b)(2)(ii), may charge duplication 
fees, if the Commission provided time-
ly written notice of unusual cir-
cumstances to the requester in accord-
ance with § 2201.6(b) and the Commis-
sion discussed with the requester via 
written mail, email, or telephone (or 
made not less than three good-faith at-
tempts to do so) how the requester 
could effectively limit the scope of the 
request in accordance with the FOIA. If 
this exception is satisfied, the Commis-
sion may charge all applicable fees in-
curred in the processing of the request 
even if such processing extends beyond 
an additional 10 days. 

(4) If a court has determined that ex-
ceptional circumstances exist, as de-
fined in § 2201.4(d), a failure to comply 
with the time limits shall be excused 
for the length of time provided by the 
court order. 

(5) Review fee. A review fee shall be 
charged only for commercial requests. 
Review fees shall be calculated in ac-
cordance with the amounts established 
in OSHRC’s schedule of fees. See appen-
dix A to this part. A review fee shall be 
charged for the initial examination of 
documents located in response to a re-
quest to determine if it may be with-
held from disclosure, and for the exci-
sion of withholdable portions. However, 
a review fee shall not be charged for re-
view by the Chairman under § 2201.10 
(Appeal of denials). 

(c) Invoices. The FOIA Disclosure Of-
ficer shall provide the requester with 
an invoice containing an itemization of 
assessed fees. 

(d) Aggregation of requests. When the 
FOIA Disclosure Officer reasonably be-
lieves that a requester, or a group of 
requesters acting in concert, is at-
tempting to break a request into a se-
ries of requests for the purpose of evad-
ing the assessment of fees, the FOIA 
Disclosure Officer may aggregate any 
such requests and charge accordingly. 

(e) Fees likely to exceed $25. If the 
total fee charges are likely to exceed 
$25, the FOIA Disclosure Officer shall 
notify the requester of the estimated 
amount of the charges, unless the re-
quester has indicated a willingness to 
pay fees up to the estimated amount. 
The notification shall offer the re-
quester an opportunity to confer with 
the FOIA Disclosure Officer to refor-
mulate the request to meet the re-
quester’s needs at a lower cost. In cases 
in which a requester has been notified 
that actual or estimated fees amount 
to more than $25, the time period for 
responding to the request shall be 
tolled in accordance with § 2201.6(a)(2) 
and further work shall not be done on 
it until the requester agrees to pay the 
actual or estimated total fee. Any such 
agreement shall be memorialized in 
writing. 

(f) Advance payments. Advance pay-
ment of fees will generally not be re-
quired. If, however, charges are likely 
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to exceed $250, the FOIA Disclosure Of-
ficer shall notify the requester of the 
likely cost and: if the requester has a 
history of prompt payment of FOIA 
charges, obtain satisfactory assurance 
of full payment; or if the requester has 
no history of payment, require an ad-
vance payment of an amount up to the 
full estimated charge. If the requester 
has previously failed to pay a fee with-
in 30 days of the date of billing, the 
FOIA Disclosure Officer shall require 
the requester to pay the full amount 
owed plus any interest owed as pro-
vided in paragraph (h) of this section or 
demonstrate that he or she has, in fact, 
paid the fee, and to make an advance 
payment of the full amount of the esti-
mated charges before the FOIA Disclo-
sure Officer begins to process the new 
request or a pending request from that 
requester. 

(g) Fees for services not required by the 
Freedom of Information Act. The Com-
mission has discretion regarding its re-
sponse to requests for services not re-
quired by the FOIA. For example, the 
FOIA does not require agencies to cer-
tify or authenticate responsive docu-
ments, nor does it require responsive 
documents to be sent by express mail. 
If these services are requested, the 
FOIA Disclosure Officer shall assess 
the direct costs of such services. 

(h) Interest on unpaid bills. The Com-
mission’s Office of the Executive Direc-
tor shall begin assessing interest 
charges on unpaid bills starting on the 
thirty-first day after the date the bill 
was sent. Interest will accrue from the 
date of billing until the Commission 
receives full payment. Interest will be 
at the rate described in 31 U.S.C. 3717. 

(i) Debt collection procedures. If bills 
are unpaid 60 days after the mailing of 
a written notice to the requester, the 
Commission’s Office of the Executive 
Director may resort to the debt collec-
tion procedures set out in the Debt Col-
lection Act of 1982 (Pub. L. 97–365, 96 
Stat. 1749), as amended, and its admin-
istrative procedures, including the use 
of consumer reporting agencies, collec-
tion agencies, and offset. 

[71 FR 56350, Sept. 27, 2006, as amended at 75 
FR 41372, July 16, 2010. Redesignated and 
amended at 81 FR 95038, 95039, Dec. 27, 2016; 85 
FR 72565, Nov. 13, 2020] 

§ 2201.9 Waiver of fees. 

(a) General. The FOIA Disclosure Offi-
cer shall waive part or all of the fees 
assessed under § 2201.8(b) if two condi-
tions are satisfied: Disclosure of the in-
formation is in the public interest be-
cause it is likely to contribute signifi-
cantly to public understanding of the 
operations or activities of the govern-
ment; and disclosure is not primarily 
in the commercial interest of the re-
quester. Where the FOIA Disclosure Of-
ficer has reasonable cause to doubt the 
use to which a requester will put the 
records sought, or where that use is not 
clear from the request itself, the FOIA 
Disclosure Officer may seek clarifica-
tion from the requester before assign-
ing the request to a specific category 
for fee assessment purposes. The FOIA 
Disclosure Officer shall afford the re-
quester the opportunity to show that 
the requester comes within these two 
conditions. The following factors may 
be considered in determining whether 
the two conditions are satisfied: 

(1) Whether the subject of the re-
quested records concerns the oper-
ations or activities of the government; 

(2) Whether the disclosure is likely to 
contribute significantly to public un-
derstanding of government operations 
or activities; 

(3) Whether the requester has a com-
mercial interest that would be 
furthered by the requested disclosure; 
and, if so, whether the magnitude of 
the identified commercial interest of 
the requester is sufficiently large, in 
comparison with the public interest in 
disclosure, that disclosure is primarily 
in the commercial interest of the re-
quester. 

(b) Partial waiver of fees. If the two 
conditions stated in paragraph (a) of 
this section are met, the FOIA Disclo-
sure Officer will ordinarily waive all 
fees. In exceptional cases, however, 
only a partial waiver may be granted if 
the request for records would impose 
an exceptional burden or require an ex-
ceptional expenditure of Commission 
resources, and the request for a waiver 
minimally satisfies the ‘‘public inter-
est’’ requirement in paragraph (a) of 
this section. 

[71 FR 56350, Sept. 27, 2006. Redesignated and 
amended at 81 FR 95038, 95039, Dec. 27, 2016] 
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§ 2201.10 Appeal of denials. 
(a) Requirements for making an appeal. 

A denial of a request for records, either 
in whole or in part, a request for expe-
dited processing, or a request for fee 
waivers, may be appealed in writing to 
the Chairman of the Commission. To be 
considered timely, the appeal must be 
postmarked, or in the case of elec-
tronic submissions, transmitted, with-
in 90 calendar days of the date of the 
agency’s written notice of denial. The 
appeal should clearly identify the 
agency determination that is being ap-
pealed and the assigned FOIA tracking 
number. To facilitate handling, the re-
quester should mark both the appeal 
and its envelope, or state in the subject 
line of an electronic transmission, 
‘‘Freedom of Information Act Appeal.’’ 

(b) Adjudication of appeals. The Chair-
man shall act on the appeal under 5 
U.S.C. 552(a)(6)(A)(ii) within 20 working 
days after the receipt of the appeal. An 
appeal ordinarily will not be adju-
dicated if the request becomes a mat-
ter of FOIA litigation. On receipt of 
any appeal involving classified infor-
mation, the Chairman shall take ap-
propriate action to ensure compliance 
with applicable classification rules. 

(c) Decisions on appeals. The Chair-
man shall provide the decision on an 
appeal in writing. If the Chairman 
wholly or partially upholds the denial 
of the request, the decision shall con-
tain a statement that identifies the 
reasons for the affirmance, including 
any FOIA exemptions applied. The de-
cision must include notification that 
the requester may obtain judicial re-
view of the decision under 5 U.S.C. 
552(a)(4)(B)–(G). The decision shall also 
inform the requester of the dispute res-
olution services offered by OGIS as a 
non-exclusive alternative to litigation. 
If the Chairman’s decision is remanded 
or modified on appeal to the court, the 
requester will be notified by the agency 
of that determination in writing. The 
Commission shall then further process 
the request in accordance with the ap-
peal determination and shall respond 
directly to the requester. 

(d) Engaging in dispute services pro-
vided by OGIS. Dispute resolution is a 
voluntary process. If the Commission 
agrees to participate in the dispute res-
olution services provided by OGIS, it 

will actively engage as a partner in the 
process in an attempt to resolve the 
dispute. 

(e) When appeal is required. Before 
seeking review by a court of the Com-
mission’s adverse determination, a re-
quester generally must first submit a 
timely administrative appeal. 

[81 FR 95039, Dec. 27, 2016] 

§ 2201.11 Maintenance of statistics. 
(a) The FOIA Disclosure Officer shall 

maintain records of: 
(1) The number of determinations 

made by the agency not to comply with 
the requests for records made to the 
agency and the reasons for those deter-
minations; 

(2) The number of appeals made by 
persons, the results of those appeals, 
and the reason for the action upon each 
appeal that results in a denial of infor-
mation; 

(3) A complete list of all statutes 
that the agency used to authorize the 
withholding of information under 5 
U.S.C. 552(b)(3), which exempts infor-
mation that is specifically exempted 
from disclosure by other statutes and 
the number of occasions on which each 
statute was relied upon; 

(4) A description of whether a court 
has upheld the decision of the agency 
to withhold information under each of 
those statutes cited, and a concise de-
scription of the scope of any informa-
tion upheld; 

(5) The number of requests for 
records pending before the agency as of 
September 30 of the preceding year, 
and the median and average number of 
days that these requests had been 
pending before the agency as of that 
date; 

(6) The number of requests for 
records received by the agency and the 
number of requests the agency proc-
essed; 

(7) The median number of days taken 
by the agency to process different 
types of requests, based on the date on 
which the requests were received by 
the agency; 

(8) The average number of days for 
the agency to respond to a request be-
ginning on the date on which the re-
quest was received by the agency, the 
median number of days for the agency 
to respond to such requests, and the 
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range in number of days for the agency 
to respond to such requests; 

(9) Based on the number of business 
days that have elapsed since each re-
quest was originally received by the 
agency— 

(i) The number of requests for records 
to which the agency has responded 
with a determination within a period 
up to and including 20 days, and in 20- 
day increments up to and including 200 
days; 

(ii) The number of requests for 
records to which the agency has re-
sponded with a determination within a 
period greater than 200 days and less 
than 301 days; 

(iii) The number of requests for 
records to which the agency has re-
sponded with a determination within a 
period greater than 300 days and less 
than 401 days; and 

(iv) The number of requests for 
records to which the agency has re-
sponded with a determination within a 
period greater than 400 days; 

(10) The average number of days for 
the agency to provide the granted in-
formation beginning on the date on 
which the request was originally filed, 
the median number of days for the 
agency to provide the granted informa-
tion, and the range in number of days 
for the agency to provide the granted 
information; 

(11) The median and average number 
of days for the agency to respond to ad-
ministrative appeals based on the date 
on which the appeals originally were 
received by the agency, the highest 
number of business days taken by the 
agency to respond to an administrative 
appeal, and the lowest number of busi-
ness days taken by the agency to re-
spond to an administrative appeal; 

(12) Data on the 10 active requests 
with the earliest filing dates pending 
at the agency, including the amount of 
time that has elapsed since each re-
quest was originally received by the 
agency; 

(13) Data on the 10 active administra-
tive appeals with the earliest filing 
dates pending before the agency as of 
September 30 of the preceding year, in-
cluding the number of business days 
that have elapsed since the requests 
were originally received by the agency; 

(14) The number of expedited review 
requests that are granted and denied, 
the average and median number of days 
for adjudicating expedited review re-
quests, and the number adjudicated 
within the required 10 days; 

(15) The number of fee waiver re-
quests that are granted and denied, and 
the average and median number of days 
for adjudicating fee waiver determina-
tions; 

(16) The total amount of fees col-
lected by the agency for processing re-
quests; 

(17) The number of full-time staff of 
the agency devoted to the processing of 
requests for records under this section; 
and 

(18) The total amount expended by 
the agency for processing these re-
quests. 

(b) The FOIA Disclosure Officer shall 
annually, on or before February 1 of 
each year, prepare and submit to the 
Attorney General an annual report 
covering each of the categories of 
records to be maintained in accordance 
with paragraph (a) of this section, for 
the previous fiscal year. A copy of the 
report will be available for public in-
spection and copying at the OSHRC 
FOIA Reading Room, and a copy will 
be accessible on OSHRC’s Web site at 
http://www.oshrc.gov. 

[71 FR 56350, Sept. 27, 2006, as amended at 75 
FR 41373, July 16, 2010. Redesignated and 
amended at 81 FR 95038, 95040, Dec. 27, 2016] 

§ 2201.12 Preservation of records. 

OSHRC shall preserve all correspond-
ence pertaining to FOIA requests, as 
well as copies of all requested records, 
until disposition or destruction is au-
thorized pursuant to title 44 of the 
United States Code or the applicable 
General Records Schedule of the Na-
tional Archives and Records Adminis-
tration. OSHRC shall not dispose of or 
destroy records while they are the sub-
ject of a pending request, appeal or 
lawsuit under the FOIA. 

[81 FR 95040, Dec. 27, 2016] 
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APPENDIX A TO PART 2201—SCHEDULE OF 
FEES 

Type of fee Amount of fee 

Threshold Amount (Amount 
below which fees will not 
be assessed).

$10 

Search and Review Hourly 
Fees: 

Clerical (GS–9 and 
below).

23 

Professional (GS–10 
through GS 14).

46 

Managerial (GS–15 and 
above).

76 

Duplication cost per page ...... 0.25 
Computer printout copying fee 0.40 
Searches of computerized 

records.
Actual cost to the Commis-

sion, but shall not exceed 
$300 per hour, including 
machine time and the cost 
of the operator and clerical 
personnel. 

Certification Fee ..................... $35 per authenticating affi-
davit or declaration. (Note: 
Search and review charges 
may be assessed in ac-
cordance with the rates 
listed above.) 

PART 2202 [RESERVED] 

PART 2203—REGULATIONS IMPLE-
MENTING THE GOVERNMENT IN 
THE SUNSHINE ACT 

Sec. 
2203.1 Purpose and scope. 
2203.2 Definitions. 
2203.3 Public attendance at Commission 

meetings. 
2203.4 Procedures applicable to regularly- 

scheduled meetings. 
2203.5 Procedures applicable to other meet-

ings. 
2203.6 Certification by the General Counsel. 
2203.7 Transcripts, recordings and minutes 

of closed meetings. 

AUTHORITY: 29 U.S.C. 661(g); 5 U.S.C. 
552b(d)(4); 5 U.S.C. 552b(g). 

SOURCE: 50 FR 51679, Dec. 19, 1985, unless 
otherwise noted. 

§ 2203.1 Purpose and scope. 
This part applies to all meetings of 

the Occupational Safety and Health 
Review Commission. Its purpose is to 
implement the Government in the Sun-
shine Act, 5 U.S.C. 552b. The rules in 
this part are intended to open to public 
observation, to the extent practicable, 
the meetings of the Commission, while 
preserving the Commission’s ability to 
fulfill its adjudicatory responsibilities 

and protecting the rights of individ-
uals. 

§ 2203.2 Definitions. 

For the purposes of this part: 
Expedited closing procedure means the 

simplified procedures described at 5 
U.S.C. 552b(d)(4) for announcing and 
closing certain agency meetings. 

General Counsel means the General 
Counsel of the Commission, or any 
other person designated by the General 
Counsel to carry out his responsibil-
ities under this part. 

Meeting means the deliberations of at 
least two Commissioners, where such 
deliberations determine or result in the 
joint conduct or disposition of ‘‘official 
Commission business.’’ A conference 
telephone call among the Commis-
sioners is a meeting if it otherwise 
qualifies as a meeting under this para-
graph. The term does not include: 

(a) The deliberations required or per-
mitted under §§ 2203.4(d) and 2203.5, e.g., 
a discussion of whether to open or close 
a meeting under this part; 

(b) Business that is conducted by cir-
culating written materials sequen-
tially among the Commissioners for 
their consideration on an individual 
basis; 

(c) A gathering at which the Chair-
man of the Commission seeks the ad-
vice of the other Commissioners on the 
carrying out of a function that has 
been vested in the Chairman, by stat-
ute or otherwise; or 

(d) Informal discussions of the Com-
missioners that clarify issues and ex-
pose varying views but do not effec-
tively predetermine official actions. 

Official Commission business means 
matters that are the responsibility of 
the Commission acting as a collegial 
body, including the adjudication of liti-
gated cases. The term does not include 
matters that are the responsibility of 
the Commission’s Chairman. See, e.g., 
29 U.S.C. 661(e). 

Regularly-scheduled meetings means 
meetings of the Commission that are 
held at 10:30 a.m. on Thursday of each 
week, except on legal holidays. The 
term includes regularly-scheduled 
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meetings that have been rescheduled 
for another time or day. 

[50 FR 51679, Dec. 19, 1985, as amended at 73 
FR 56492, Sept. 29, 2008; 74 FR 63988, Dec. 7, 
2009] 

§ 2203.3 Public attendance at Commis-
sion meetings. 

(a) Policy. Commissioners will not 
jointly conduct or dispose of official 
Commission business in a meeting un-
less it is conducted in accordance with 
this part. Because the Commission was 
created for the purpose of adjudicating 
litigated cases, it can be expected that 
most of its meetings will be closed to 
the public. However, meetings that do 
not involve Commission adjudication 
or discussion of issues in cases before it 
will be open to the extent practicable. 
The public will not be allowed to par-
ticipate in discussions during open 
meetings. 

(b) Grounds for closing meetings. Ex-
cept where the Commission finds that 
the public interest requires otherwise, 
all or part of a meeting may be closed 
to the public, and information about a 
meeting may be withheld from the pub-
lic, where the Commission determines 
that the meeting, or part of the meet-
ing, or information about the meeting, 
is likely to: 

(1) Disclose matters that are: 
(i) Specifically authorized under cri-

teria established by an Executive order 
to be kept secret in the interests of na-
tional defense or foreign policy and 

(ii) In fact properly classified pursu-
ant to such Executive order; 

(2) Relate solely to the internal per-
sonnel rules and practices of the Com-
mission; 

(3) Disclose matters specifically ex-
empted from disclosure by statute 
(other than section 552 of title 5), pro-
vided that such statute 

(i) Requires that the matter be with-
held from the public in such a manner 
as to leave no discretion on the issue, 
or 

(ii) Establishes particular criteria for 
withholding or refers to particular 
types of matters to be withheld; 

(4) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person that are privi-
leged or confidential; 

(5) Involve accusing any person of a 
crime, or formally censuring any per-
son; 

(6) Disclose information of a personal 
nature where disclosure would con-
stitute a clearly unwarranted invasion 
of personal privacy; 

(7) Disclose investigatory records 
compiled for law enforcement purposes, 
or information which if written would 
be contained in such records, but only 
to the extent that the production of 
such records or information would: 

(i) Interfere with enforcement pro-
ceedings, 

(ii) Deprive a person of a right to a 
fair trial or an impartial adjudication, 

(iii) Constitute an unwarranted inva-
sion of personal privacy, 

(iv) Disclose the identity of a con-
fidential source and, in the case of a 
record compiled by a criminal law en-
forcement authority in the course of a 
criminal investigation, or by an agency 
conducting a lawful national security 
intelligence investigation, confidential 
information furnished only by the con-
fidential source, 

(v) Disclose investigative techniques 
and procedures, or 

(vi) Endanger the life or physical 
safety of law enforcement personnel; 

(8) Disclose information contained in 
or related to examination, operating, 
or condition reports prepared by, on be-
half of, or for the use of an agency re-
sponsible for the regulation or super-
vision of financial institutions; 

(9) Disclose information the pre-
mature disclosure of which would: 

(i) Be likely to (A) lead to significant 
financial speculation in currencies, se-
curities, or commodities, or (B) signifi-
cantly endanger the stability of any fi-
nancial institution, or 

(ii) Be likely to significantly frus-
trate implementation of a proposed 
Commission action, except where the 
Commission has already disclosed to 
the public the content or nature of its 
proposed action, or where the Commis-
sion is required by law to make such 
disclosure on its own initiative prior to 
taking final agency action on such pro-
posal; or 

(10) Specifically concern the Commis-
sion’s issuance of a subpoena or the 
Commission’s participation in a civil 
action or proceeding, an action in a 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00305 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



296 

29 CFR Ch. XX (7–1–21 Edition) § 2203.4 

foreign court or international tribunal, 
or an arbitration, or the initiation, 
conduct, discussion or disposition by 
the Commission of a particular case of 
formal Commission adjudication. 

(c) Regularly-scheduled meetings. The 
Commission will hold regularly-sched-
uled meetings for the purpose of con-
sidering matters that may properly be 
closed to the public under paragraph 
(b)(4), (8), (9)(i) or (10) of this section, 
or any combination thereof. Primarily, 
these meetings will be held for the pur-
pose of considering or disposing of par-
ticular cases of formal Commission ad-
judication. The Commission therefore 
expects to close all regularly-scheduled 
meetings. The procedures established 
in § 2203.4 apply to the public announce-
ment and closing of regularly-sched-
uled meetings. 

(d) Other Commission meetings. All 
other meetings of the Commission will 
be open to public observation unless 
the Commission determines that all or 
part of a meeting is likely to disclose 
information of the kind set forth in 
any subparagraph of paragraph (b) of 
this section. The procedures estab-
lished in § 2203.5 apply to the public an-
nouncement of Commission meetings 
that are not regularly scheduled and to 
the total or partial closing of these 
meetings. 

[50 FR 51679, Dec. 19, 1985, as amended at 62 
FR 35963, July 3, 1997; 74 FR 63988, Dec. 7, 
2009] 

§ 2203.4 Procedures applicable to regu-
larly-scheduled meetings. 

(a) Statutory authority to adopt expe-
dited closing procedure. The Government 
in the Sunshine Act provides, at 5 
U.S.C. 552b(d)(4), that qualified agen-
cies may establish by regulation expe-
dited procedures for announcing and 
closing certain meetings. Specifically, 
‘‘[a]ny agency, a majority of whose 
meetings may properly be closed to the 
public pursuant to paragraph (4), (8), 
(9)(A), or (10) of subsection (c) [of the 
statute], or any combination thereof, 
may provide by regulation for the clos-
ing of such meetings or portions there-
of [through the expedited closing pro-
cedure].’’ See § 2203.3(b)(4), (8), (9)(i) and 
(10), which are equivalent to the ref-
erenced paragraphs of the statute. The 
Commission had determined, for the 

reasons stated in paragraph (b) of this 
section, that it is qualified to adopt 
implementing regulations under 5 
U.S.C. 552b(d)(4). It hereby announces 
that it will follow the expedited closing 
procedure authorized under that statu-
tory provision in conducting its regu-
larly-scheduled meetings. 

(b) Commission qualification to adopt 
expedited closing procedure. The Com-
mission has determined that a major-
ity of its meetings may be closed to the 
public under 5 U.S.C. 552b(c)(10). See 
§ 2203.3(b)(10). The Commission is an ad-
judicatory agency that has no regu-
latory functions. It was established to 
resolve disputes arising out of enforce-
ment actions brought by the Secretary 
of Labor under the Occupational Safety 
and Health Act of 1970, 29 U.S.C. 651– 
678. See 29 U.S.C. 659(c). The Commis-
sion’s experience under the Govern-
ment in the Sunshine Act has been 
that almost all of its meetings have 
been closed, in whole or in part, under 
5 U.S.C. 552b(c)(10) because they in-
volved only formal agency adjudication 
of specific cases. 

(c) Announcements. Regularly-sched-
uled meetings of the Commission will 
be held at 10:30 a.m. every Thursday, 
except for legal holidays, in the Hear-
ing Room (Suite 965) of the Commis-
sion’s national office at One Lafayette 
Centre, 1120–20th Street NW., Wash-
ington, DC 20036–3457. If a regularly- 
scheduled meeting is scheduled, public 
announcement of the time, date and 
place of the meeting will be made at 
the earliest practicable time by post-
ing a notice in a prominent place at 
the Commission’s national office. If a 
regularly-scheduled meeting is can-
celled, a notice of cancellation will be 
posted in the same manner. Informa-
tion about the subject of each regu-
larly-scheduled meeting will be made 
available in the Office of the General 
Counsel, telephone number (202) 606– 
5410, at the earliest practicable time. 
However, no information that may be 
withheld under § 2203.3(b) will be made 
available, and individual items may be 
added to or deleted from the agenda at 
any time. Inquiries from the public re-
garding any regularly-scheduled meet-
ing will be directed to the Office of the 
General Counsel. 
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(d) Voting. At the beginning of each 
regularly-scheduled meeting, the Com-
mission will vote on whether to close 
the meeting. No proxy vote will be per-
mitted and the vote of each Commis-
sioner will be recorded. This record of 
each Commissioner’s vote will be made 
available to the public at the Commis-
sion’s national office immediately 
after the meeting. 

[50 FR 51679, Dec. 19, 1985, as amended at 58 
FR 26066, Apr. 30, 1993; 73 FR 56492, Sept. 29, 
2008] 

§ 2203.5 Procedures applicable to 
other meetings. 

(a) Announcements—(1) Meetings an-
nounced. Public announcement will be 
made of every meeting that is not a 
regularly-scheduled meeting. This an-
nouncement will state the time, place, 
and subject of the meeting, whether it 
is to be open or closed, and the name 
and phone number of the person des-
ignated to respond to requests for in-
formation about the meeting. The an-
nouncement will be made at least one 
week before the meeting unless at least 
two Commissioners determine by a re-
corded vote that Commission business 
requires that such meeting be called at 
an earlier date. In that case, the Com-
mission will make its public announce-
ment at the earliest practicable time. 

(2) Changes announced. The time or 
place of a meeting may be changed fol-
lowing the public announcement re-
quired by paragraph (a)(1) of this sec-
tion, but only if public announcement 
of the change is made at the earliest 
practicable time. The subject of a 
meeting, or the determination by the 
Commission to open or close all or part 
of a meeting, may also be changed fol-
lowing the public announcement re-
quired by paragraph (a)(1) of this sec-
tion; however, these changes may be 
made only if: 

(i) At least two Commissioners deter-
mine by recorded vote that Commis-
sion business so requires and that no 
earlier announcement of the change 
was possible and 

(ii) Public announcement of the 
change and the vote of each Commis-
sioner on the change is made at the 
earliest practicable time. 

(3) Form of announcements. The an-
nouncements required under paragraph 

(a) of this section will be made by post-
ing a notice in a prominent place at 
the Commission’s national office. In 
addition, immediately following each 
announcement required by paragraph 
(a) of this section, notice of the same 
matters described in the posted notice 
will also be submitted for publication 
in the FEDERAL REGISTER. 

(b) Voting—(1) Requirement that vote be 
taken. Action to close all or part of a 
meeting that is not regularly scheduled 
or to withhold information about a 
meeting that is not regularly sched-
uled, under any paragraph of § 2203.3(b), 
will be taken only when at least two 
Commissioners vote to take the pro-
posed action. 

(2) Separate votes required. A separate 
vote of the Commissioners will be 
taken with respect to each Commission 
meeting or each part of a meeting that 
is proposed to be closed under para-
graph (b) of this section or with respect 
to any information that is proposed to 
be withheld under paragraph (b) of this 
section. 

(3) Single vote on a series of meetings. A 
single vote may be taken with respect 
to closing all or part of a series of 
meetings under paragraph (b) of this 
section, or with respect to any infor-
mation concerning a series of meet-
ings, so long as each meeting in the se-
ries involves the same particular mat-
ters and is scheduled to be held no 
more than 30 days after the initial 
meeting in the series. 

(4) Public requests to close meetings. 
Any person whose interest may be di-
rectly affected by a portion of an open 
meeting may request that the Commis-
sion close that portion to the public for 
any of the reasons referred to in para-
graph (b)(5), (6) or (7) of § 2203.3. Upon 
the motion of any Commissioner, the 
Commission will vote by recorded vote 
whether to grant the request. 

(5) Proxy votes; recording of votes. No 
proxy vote will be permitted for any 
vote required under paragraph (b) of 
this section. The vote of each partici-
pating Commissioner will be recorded. 

(6) Public announcement of votes. 
Within one day after any vote taken 
under paragraph (b) of this section, the 
vote of each Commissioner on the ques-
tion will be made publicly available at 
the Commission’s national office. If 
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any part of a meeting is to be closed 
under paragraph (b) of this section, a 
full written explanation of the Com-
mission’s action, together with a list of 
all persons expected to attend the 
meeting and their affiliation, will be 
made publicly available at the Com-
mission’s national office within one 
day after the vote to close. 

§ 2203.6 Certification by the General 
Counsel. 

For every meeting closed under any 
provision of these rules, the General 
Counsel will be asked to certify before 
the meeting that in his opinion the 
meeting may properly be closed to the 
public, and to state which exemptions 
he has relied upon. A copy of this cer-
tification, together with a statement 
(from the Commissioner presiding over 
the meeting) setting forth the time and 
place of the meeting and the persons 
present, shall be retained by the Com-
mission as part of the transcript, re-
cording or minutes of the meeting de-
scribed in § 2203.7. 

§ 2203.7 Transcripts, recordings and 
minutes of closed meetings. 

(a) Record of meeting. The Commission 
will make a complete transcript or 
electronic recording adequate to record 
fully the proceedings of each meeting, 
or portion of a meeting, closed to the 
public. However, if all or part of a 
meeting is closed under paragraph 
(b)(8), (9)(i) or (10) of § 2203.3, the Com-
mission shall maintain either such a 
transcript or recording, or a set of min-
utes. Such minutes will fully and clear-
ly describe all matters discussed and 
will provide a full and accurate sum-
mary of any actions taken, and the 
reasons for the actions. The minutes 
will also include a description of each 
of the views expressed on any item and 
a record of any roll call vote (reflecting 
the vote of each Commissioner on the 
question). In addition, the minutes will 
identify all documents considered in 
connection with any action. 

(b) Public access to records. The Com-
mission will make promptly available 
to the public, at its national office, the 
transcript, electronic recording, or 
minutes of the discussion of any item 
on the agenda, or of any testimony of 
any witness received at the meeting, 

except for such item or items of such 
discussion or testimony as the Com-
mission determines to contain infor-
mation which may be withheld under 
§ 2203.3(b). Copies of the transcript, the 
minutes, or a transcription of the re-
cording disclosing the identity of each 
speaker, with the deletions noted in 
the preceding sentence, will be fur-
nished to any person at the actual cost 
of duplication or transcription. Re-
quests to inspect or to have copies 
made of any transcript, electronic re-
cording or set of minutes of any meet-
ing, or any item(s) on the agenda of 
any meeting, should be made in writing 
to the General Counsel at the Office of 
the General Counsel, Occupational 
Safety and Health Review Commission, 
Room 941, One Lafayette Centre, 1120– 
20th Street NW., Washington, DC 20036– 
3457. The request should identify the 
time, date, and place of the meeting 
and briefly describe the items sought. 
The Commission will maintain a com-
plete verbatim copy of the transcript, a 
complete copy of the minutes, or a 
complete electronic recording of each 
closed meeting, or closed portion of a 
meeting, for a period of at least two 
years after the meeting, or until one 
year after the conclusion of any Com-
mission proceeding with respect to 
which all or part of the meeting was 
held, whichever occurs later. 

[50 FR 51679, Dec. 19, 1985, as amended at 58 
FR 26066, Apr. 30, 1993; 73 FR 56492, Sept. 29, 
2008] 

PART 2204—IMPLEMENTATION OF 
THE EQUAL ACCESS TO JUSTICE 
ACT IN PROCEEDINGS BEFORE 
THE OCCUPATIONAL SAFETY 
AND HEALTH REVIEW COMMIS-
SION 

Subpart A—General Provisions 

Sec. 
2204.101 Scope of this part. 

Subpart B—Definitions 

2204.201 Definitions. 

Subpart C—EAJA Application 

2204.301 Application requirements. 
2204.302 Net worth exhibit. 
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2204.303 Documentation of fees and ex-
penses. 

Subpart D—Procedures for Considering 
Applications 

2204.401 Filing and service of documents. 
2204.402 Answer to application. 
2204.403 Reply. 
2204.404 Settlement. 
2204.405 Further proceedings. 
2204.406 Decision. 
2204.407 Commission review. 
2204.408 Judicial review. 
2204.409 Stay of decision concerning award. 
2204.410 Waiver. 
2204.411 Payment of award. 

AUTHORITY: 5 U.S.C. 504. 

SOURCE: 86 FR 26659, May 17, 2021, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 2204.101 Scope of this part. 
The Equal Access to Justice Act, 5 

U.S.C. 504 (called ‘‘EAJA’’ in this part), 
provides for the award of attorney or 
agent fees and other expenses to eligi-
ble individuals and entities who are 
parties to certain administrative pro-
ceedings (called ‘‘adversary adjudica-
tions’’) before the Occupational Safety 
and Health Review Commission. An eli-
gible party may receive an award when 
it prevails over the Secretary of Labor, 
unless the Secretary’s position in the 
proceeding was substantially justified 
or special circumstances make an 
award unjust. Alternatively, an eligible 
party, even if not a prevailing party, 
may receive an award under 5 U.S.C. 
504(a)(4) when it successfully defends 
against an excessive demand made by 
the Secretary. 

Subpart B—Definitions 

§ 2204.201 Definitions. 
For the purposes of this part: 
Adversary adjudication means an adju-

dication under 5 U.S.C. 554 and 29 
U.S.C. 659(c) in which the position of 
the Secretary is represented by counsel 
or otherwise, subject to certain exclu-
sions set forth in 5 U.S.C. 504(b)(1)(C). 

Agent means any person other than 
an attorney who represents a party in 
a proceeding before the Commission 
pursuant to § 2200.22 of this chapter. 

Commission means the Occupational 
Safety and Health Review Commission. 

Demand means the express demand of 
the Secretary which led to the adver-
sary adjudication, but does not include 
a recitation by the Secretary of the 
maximum statutory penalty: 

(1) In the administrative complaint; 
or 

(2) Elsewhere when accompanied by 
an express demand for a lesser amount. 

Excessive demand means a demand by 
the Secretary, in an adversary adju-
dication arising from the Secretary’s 
action to enforce a party’s compliance 
with a statutory requirement that is 
substantially in excess of the decision 
of the judge or Commission and is un-
reasonable when compared with such 
decision, under the facts and cir-
cumstances of the case. 

Final disposition means the date on 
which a decision or order disposing of 
the merits of the adversary adjudica-
tion or any other complete resolution 
of the adversary adjudication, such as 
a settlement or voluntary dismissal, 
become final and unappealable, both 
within the agency and to the courts. 

Judge means the Administrative Law 
Judge appointed under 29 U.S.C. 661(j) 
who presided over the adversary adju-
dication or presides over an EAJA pro-
ceeding. 

Party means a party, as defined in 5 
U.S.C. 551(3), who is: 

(1) An individual whose net worth did 
not exceed $2,000,000 at the time the ad-
versary adjudication was initiated; or 

(2) Any owner of an unincorporated 
business, or any partnership, corpora-
tion, association, unit of local govern-
ment, or organization, the net worth of 
which did not exceed $7,000,000 at the 
time the adversary adjudication was 
initiated, and which had not more than 
500 employees at the time the adver-
sary adjudication was initiated; except 
that an organization described in sec-
tion 501(c)(3) of the Internal Revenue 
Code of 1986 exempt from taxation 
under section 501(a) of such Code, or a 
cooperative association as defined in 
section 15(a) of the Agricultural Mar-
keting Act, may be a party regardless 
of the net worth of such organization 
or cooperative association. For pur-
poses of 5 U.S.C. 504(a)(4), ‘‘party’’ also 
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includes a small entity as defined in 5 
U.S.C. 601. 

Position of the Secretary means, in ad-
dition to the position taken by the Sec-
retary in the adversary adjudication, 
the action or failure to act by the Sec-
retary upon which the adversary adju-
dication is based, except that fees and 
other expenses may not be awarded to 
a party for any portion of the adver-
sary adjudication in which the party 
has unreasonably protracted the pro-
ceedings. 

Secretary means the Secretary of 
Labor. 

Subpart C—EAJA Application 
§ 2204.301 Application requirements. 

(a) A party seeking an award under 
EAJA shall file an application with the 
judge that conducted the adversarial 
adjudication within 30 days after the 
final disposition of the adversary adju-
dication. 

(b) The application shall identify the 
applicant and the proceeding for which 
an award is sought. The application 
shall show that the applicant has pre-
vailed and identify the position of the 
Secretary that the applicant alleges 
was not substantially justified; or, if 
the applicant has not prevailed, shall 
show that the Secretary’s demand was 
substantially in excess of the decision 
of the judge or Commission and was 
unreasonable when compared with that 
decision under the facts and cir-
cumstances of that case. The applica-
tion shall also identify the Secretary’s 
position(s) in the proceeding that the 
applicant alleges was (were) not sub-
stantially justified or the Secretary’s 
demand that is alleged to be excessive 
and unreasonable. Unless the applicant 
is an individual, the application shall 
also state the number of employees of 
the applicant and briefly describe the 
type and purpose of its organization or 
business. 

(c) The application shall also show 
that the applicant meets the definition 
of ‘‘party’’ in § 2204.201, including ade-
quate documentation of its net worth, 
as set forth in § 2204.302. 

(d) The application shall state the 
amount of fees and expenses for which 
an award is sought, subject to the re-
quirements and limitations as set forth 

in 5 U.S.C. 504(b)(1)(A), with adequate 
documentation as set forth in § 2204.303. 

(e) The application shall be signed by 
the applicant or an authorized officer, 
attorney, or agent of the applicant. It 
shall also contain or be accompanied 
by a written verification under penalty 
of perjury that the information pro-
vided in the application is true and cor-
rect. 

§ 2204.302 Net worth exhibit. 
(a) Each applicant except a qualified 

tax-exempt organization, cooperative 
association, or, in the case of an appli-
cation for an award related to an alleg-
edly excessive demand by the Sec-
retary, a small entity as that term is 
defined by 5 U.S.C. 601(6), shall provide 
with its application a detailed exhibit 
showing the net worth of the applicant 
as required by § 2204.301(c) when the 
proceeding was initiated. The exhibit 
may be in any form convenient to the 
applicant that provides full disclosure 
of the applicant’s assets and liabilities 
and is sufficient to determine whether 
the applicant qualifies as a party as de-
fined in § 2204.201. The judge or Com-
mission may require an applicant to 
file additional information to deter-
mine its eligibility for an award. 

(b) Ordinarily, the net worth exhibit 
will be included in the public record of 
the proceeding. However, an applicant 
that objects to public disclosure of in-
formation in any portion of the exhibit 
and believes there are legal grounds for 
withholding it from disclosure may re-
quest that the documents be filed 
under seal or otherwise be treated as 
confidential, pursuant to §§ 2200.8 and 
2200.52 of this chapter. 

[86 FR 26659, May 17, 2021, as amended at 86 
FR 31166, June 11, 2021] 

§ 2204.303 Documentation of fees and 
expenses. 

The application shall be accompanied 
by adequate documentation of the fees 
and other expenses incurred after the 
initiation of the adversary adjudica-
tion, including, but not limited to, the 
reasonable cost of any study, analysis, 
engineering report, test, or project. An 
application seeking an increase in fees 
to account for inflation pursuant to 
§ 2200.406 of this chapter shall also in-
clude adequate documentation of the 
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change in the consumer price index for 
the attorney or agent’s locality. With 
respect to a claim for fees and expenses 
involving an excessive demand by the 
Secretary, the application shall be ac-
companied by adequate documentation 
of such fees and expenses incurred after 
initiation of the adversary adjudica-
tion for which an award is sought at-
tributable to the portion of the demand 
alleged to be excessive and unreason-
able. A separate itemized statement 
shall be submitted for each profes-
sional firm or individual whose serv-
ices are covered by the application, 
showing the hours spent in connection 
with the proceeding by each individual, 
a description of the specific services 
performed, the rate at which each fee 
has been computed, any expenses for 
which reimbursement is sought, the 
total amount claimed, and the total 
amount paid or payable by the appli-
cant or by any other person or entity 
for the services provided. The judge or 
Commission may require the applicant 
to provide vouchers, receipts, or other 
substantiation for any fees or expenses 
claimed. 

Subpart D—Procedures for 
Considering Applications 

§ 2204.401 Filing and service of docu-
ments. 

Any application for an award, or any 
accompanying documentation related 
to an application shall be filed and 
served on all parties to the proceeding 
in accordance with §§ 2200.7 and 2200.8 of 
this chapter, except as provided in 
§ 2204.302(b) for confidential financial 
information. 

§ 2204.402 Answer to application. 
(a) Within 30 days after service of an 

application, the Secretary shall file an 
answer to the application. Unless the 
Secretary requests an extension of 
time for filing or files a statement of 
intent to negotiate under paragraph (b) 
of this section, failure to file an answer 
within the 30-day period may be treat-
ed as a consent to the award requested. 

(b) If the Secretary and the applicant 
believe that the issues in the fee appli-
cation can be settled, they may jointly 
file a statement of their intent to nego-
tiate a settlement. The filing of this 

statement shall extend the time for fil-
ing an answer for an additional 30 days, 
and further extensions may be granted 
by the judge upon request. 

(c) The answer shall explain in detail 
any objections to the award requested 
and identify the facts relied on in sup-
port of the Secretary’s position. If the 
answer is based on any alleged facts 
not already in the record of the pro-
ceeding, the Secretary shall include 
with the answer either supporting affi-
davits or a request for further pro-
ceedings under § 2204.405. 

§ 2204.403 Reply. 
Within 15 days after service of an an-

swer, the applicant may file a reply. If 
the reply is based on any alleged facts 
not already in the record of the pro-
ceeding, the applicant shall include 
with the reply either supporting affida-
vits or a request for further pro-
ceedings under § 2204.405. 

§ 2204.404 Settlement. 
The applicant and the Secretary may 

agree on a proposed settlement of the 
award before final action on the appli-
cation, either in connection with a set-
tlement of the underlying adversary 
adjudication, or after the adversary ad-
judication has been concluded, in ac-
cordance with the Commission’s stand-
ard settlement procedures as set forth 
in § 2200.120 of this chapter. If a pre-
vailing party and the Secretary agree 
on a proposed settlement of an award 
before an application has been filed, 
the application shall be filed with the 
proposed settlement. If a proposed set-
tlement of an underlying proceeding 
provides that each side shall bear its 
own expenses and the settlement is ac-
cepted, no application may be filed. 

§ 2204.405 Further proceedings. 
(a) Ordinarily, the determination of 

an award will be made on the basis of 
the written record. However, on re-
quest of either the applicant or the 
Secretary, or on his or her own initia-
tive, the judge presiding over an EAJA 
proceeding may, if necessary for a full 
and fair decision on the application, 
order the filing of additional written 
submissions; hold oral argument; or 
allow for discovery or hold an evi-
dentiary hearing, but only as to issues 
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other than whether the agency’s posi-
tion was substantially justified (such 
as those involving the applicant’s eligi-
bility or substantiation of fees and ex-
penses). Any written submissions shall 
be made, oral argument held, discovery 
conducted, and evidentiary hearing 
held as promptly as possible so as not 
to delay a decision on the application 
for fees. Whether or not the position of 
the Secretary was substantially justi-
fied shall be determined on the basis of 
the administrative record, as a whole, 
which is made in the adversary adju-
dication for which fees and other ex-
penses are sought. 

(b) A request for further proceedings 
under this section shall specifically 
identify the information sought or the 
disputed issues and shall explain why 
the additional proceedings are nec-
essary to resolve the issues. 

§ 2204.406 Decision. 
The preparation and issuance of deci-

sion on the fee application shall be in 
accordance with § 2200.90 of this chap-
ter. 

(a) For an application involving a pre-
vailing party. The decision shall include 
written findings and conclusions on the 
applicant’s eligibility and status as a 
prevailing party and an explanation of 
the reasons for any difference between 
the amount requested and the amount 
awarded. The decision shall also in-
clude, if applicable, findings on wheth-
er the Secretary’s position was sub-
stantially justified, whether the appli-
cant unduly protracted the pro-
ceedings, or whether special cir-
cumstances make an award unjust. 

(b) For an application involving an al-
legedly excessive agency demand. The de-
cision shall include written findings 
and conclusions on the applicant’s eli-
gibility and an explanation of the rea-
sons why the agency’s demand was or 
was not determined to be substantially 
in excess of the underlying decision in 
the matter and whether the Sec-
retary’s demand was or was not unrea-
sonable. That determination shall be 
based upon all the facts and cir-
cumstances of the case. 

(c) Awards. The judge presiding over 
an EAJA proceeding or the Commis-
sion on review may reduce the amount 
to be awarded, or deny any award, to 

the extent that the party during the 
course of the proceedings engaged in 
conduct which unduly and unreason-
ably protracted the final resolution of 
the matter in controversy. 

(1) Awards shall be based on rates 
customarily charged by persons en-
gaged in the business of acting as at-
torneys, agents and expert witnesses, 
even if the services were made avail-
able without charge or at a reduced 
rate to the applicant. 

(2) An award for the fee of an attor-
ney or agent under this paragraph (c) 
shall not exceed the hourly rate speci-
fied in 5 U.S.C. 504(b)(1)(A), except to 
account for inflation since the last up-
date of the statute’s maximum award 
upon the request of the applicant as 
documented in the application pursu-
ant to § 2204.303. An award to com-
pensate an expert witness shall not ex-
ceed the highest rate at which the Sec-
retary pays expert witnesses. However, 
an award may include the reasonable 
expenses of the attorney, agent or wit-
ness as a separate item, if the attor-
ney, agent or witness ordinarily 
charges clients separately for such ex-
penses. 

(3) In determining the reasonableness 
of the fee sought for an attorney, 
agent, or expert witness, the following 
shall be considered: 

(i) If the attorney, agent, or witness 
is in private practice, his or her cus-
tomary fee for similar services, or, if 
an employee of the applicant, the fully 
allocated cost of the services; 

(ii) The prevailing rate for similar 
services in the community in which the 
attorney, agent, or witness ordinarily 
perform services; 

(iii) The time actually spent in the 
representation of the applicant; 

(iv) The time reasonably spent in 
light of the difficulty or complexity of 
the issues in the proceeding; and 

(v) Such other factors as may bear on 
the value of the services provided. 

(4) The reasonable cost of any study, 
analysis, engineering report, test, 
project, or similar matter prepared on 
behalf of the party may be awarded, to 
the extent that the charge for the serv-
ice does not exceed the prevailing rate 
for similar services, and the study or 
other matter was necessary for prepa-
ration of the applicant’s case. 
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§ 2204.407 Commission review. 
Either the applicant or the Secretary 

may seek review of the judge’s decision 
on the fee application, and the Com-
mission may grant such a petition for 
review or direct review of the decision 
on the Commission’s own initiative. 
Review by the Commission shall be in 
accordance with §§ 2200.91 and 2200.92 of 
this chapter. 

§ 2204.408 Judicial review. 
Judicial review of final decisions on 

awards may be sought as provided in 5 
U.S.C. 504(c)(2). 

§ 2204.409 Stay of decision concerning 
award. 

Any proceedings on an application 
for fees under this part shall be auto-
matically stayed until the adversary 
adjudication has become a final dis-
position. 

§ 2204.410 Waiver. 
After reasonable notice to the par-

ties, the judge or the Commission may 
waive, for good cause shown, any provi-
sion contained in this part as long as 
the waiver is consistent with the terms 
and purpose of the EAJA. 

§ 2204.411 Payment of award. 
An applicant seeking payment of an 

award shall submit to the officer des-
ignated by the Secretary a copy of the 
Commission’s final decision granting 
the award, accompanied by a certifi-
cation that the applicant will not seek 
review of the decision in the United 
States courts. 

PART 2205—ENFORCEMENT OF 
NONDISCRIMINATION ON THE 
BASIS OF DISABILITY IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE OCCUPATIONAL 
SAFETY AND HEALTH REVIEW 
COMMISSION AND IN ACCESSI-
BILITY OF COMMISSION ELEC-
TRONIC AND INFORMATION 
TECHNOLOGY 

Sec. 
2205.101 Purpose. 
2205.102 Application. 
2205.103 Definitions. 
2205.104–2205.10 [Reserved] 

2205.111 Notice. 
2205.112–2205.129 [Reserved] 
2205.130 General prohibitions against dis-

crimination. 
2205.131–2205.134 [Reserved] 
2205.135 Electronic and information tech-

nology requirements. 
2205.136–2205.139 [Reserved] 
2205.140 Employment. 
2205.141–2205.148 [Reserved] 
2205.149 Program accessibility: Discrimina-

tion prohibited. 
2205.150 Program accessibility: Existing fa-

cilities. 
2205.151 Program accessibility: New con-

struction and alterations. 
2205.152–2205.159 [Reserved] 
2205.160 Communications. 
2205.161–2205.169 [Reserved] 
2205.170 Compliance procedures. 
2205.171–2205.999 [Reserved] 

AUTHORITY: 29 U.S.C. 794; 29 U.S.C. 794d. 

SOURCE: 76 FR 39285, July 6, 2011, unless 
otherwise noted. 

§ 2205.101 Purpose. 
This part effectuates section 119 of 

the Rehabilitation, Comprehensive 
Services, and Developmental Disabil-
ities Amendments of 1978, which 
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of disability in pro-
grams or activities conducted by Exec-
utive agencies or the United States 
Postal Service. This part also effec-
tuates section 508 of the Rehabilitation 
Act of 1973, as amended, with respect to 
the accessibility of electronic and in-
formation technology developed, pro-
cured, maintained, or used by the agen-
cy. 

§ 2205.102 Application. 
This part applies to all programs or 

activities conducted by the agency and 
to its development, procurement, 
maintenance, and use of electronic and 
information technology. 

§ 2205.103 Definitions. 
For purposes of this part, the term— 
Assistant Attorney General means the 

Assistant Attorney General, Civil 
Rights Division, United States Depart-
ment of Justice. 

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in, and enjoy the benefits 
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of, programs or activities conducted by 
the agency. For example, auxiliary aids 
useful for persons with impaired vision 
include readers, brailled materials, 
audio recordings, telecommunications 
devices and other similar services and 
devices. Auxiliary aids useful for per-
sons with impaired hearing include 
telephone handset amplifiers, tele-
phones compatible with hearing aids, 
telecommunication devices for deaf 
persons (TDD’s), interpreters, 
notetakers, written materials, and 
other similar services and devices. 

Complete complaint means a written 
statement that contains the complain-
ant’s name and address and describes 
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the 
agency of the nature and date of the al-
leged violation of section 504 or section 
508. It shall be signed by the complain-
ant or by someone authorized to do so 
on his or her behalf. Complaints filed 
on behalf of classes or third parties 
shall describe or identify (by name, if 
possible) the alleged victims of dis-
crimination. 

Electronic and Information technology 
includes information technology and 
any equipment or interconnected sys-
tem or subsystem of equipment that is 
used in the creation, conversion, or du-
plication of data or information. The 
term electronic and information tech-
nology includes, but is not limited to, 
telecommunications products (such as 
telephones), information kiosks and 
transaction machines, World Wide Web 
sites, multimedia, and office equip-
ment such as copiers and fax machines. 
The term does not include any equip-
ment that contains embedded informa-
tion technology that is used as an inte-
gral part of the product, but the prin-
cipal function of which is not the ac-
quisition, storage, manipulation, man-
agement, movement, control, display, 
switching, interchange, transmission, 
or reception of data or information. 
For example, HVAC (heating, ventila-
tion, and air conditioning) equipment 
such as thermostats or temperature 
control devices, and medical equipment 
where information technology is inte-
gral to its operation are not informa-
tion technology. 

Facility means all or any portion of 
buildings, structures, equipment, 

roads, walks, parking lots, rolling 
stock or other conveyances, or other 
real or personal property. 

Historic preservation programs means 
programs conducted by the agency that 
have preservation of historic properties 
as a primary purpose. 

Historic properties means those prop-
erties that are listed or eligible for 
listing in the National Register of His-
toric Places or properties designated as 
historic under a statute of the appro-
priate State or local government body. 

Individual with a disability means any 
person who has a physical or mental 
impairment that substantially limits 
one or more major life activities, has a 
record of such an impairment, or is re-
garded as having such an impairment. 
As used in this definition, the phrase: 

(1) Physical or mental impairment in-
cludes— 

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term physical or mental 
impairment includes, but is not limited 
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing 
impairments, cerebral palsy, epilepsy, 
muscular dystrophy, multiple sclerosis, 
cancer, heart disease, diabetes, mental 
retardation, emotional illness, and 
drug addiction and alcoholism. 

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working. 

(3) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(4) Is regarded as having an impairment 
means— 

(i) Has a physical or mental impair-
ment that does not substantially limit 
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major life activities but is treated by 
the agency as constituting such a limi-
tation; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(iii) Has none of the impairments de-
fined in subparagraph (1) of this defini-
tion but is treated by the agency as 
having such an impairment. 

Information technology means any 
equipment or interconnected system or 
subsystem of equipment that is used in 
the automatic acquisition, storage, 
manipulation, management, move-
ment, control, display, switching, 
interchange, transmission, or reception 
of data or information. The term infor-
mation technology includes computers, 
ancillary equipment, software, 
firmware and similar procedures, serv-
ices (including support services), and 
related resources. 

Qualified individual with a disability 
means— 

(1) With respect to any agency pro-
gram or activity under which a person 
is required to perform services or to 
achieve a level of accomplishment, an 
individual with a disability who meets 
the essential eligibility requirements 
and who can achieve the purpose of the 
program or activity without modifica-
tions in the program or activity that 
the agency can demonstrate would re-
sult in a fundamental alteration in its 
nature; 

(2) With respect to any other pro-
gram or activity, an individual with a 
disability who meets the essential eli-
gibility requirements for participation 
in, or receipt of benefits from, that pro-
gram or activity; and 

(3) Qualified individual with a dis-
ability is defined for purposes of em-
ployment in 29 CFR 1630.2(m), which is 
made applicable to this part by 
§ 2205.140. 

Section 504 means section 504 of the 
Rehabilitation Act of 1973 (Pub. L. 93– 
112, 87 Stat. 394 (29 U.S.C. 794)), as 
amended by the Rehabilitation Act 
Amendments of 1974 (Pub. L. 93–516, 88 
Stat. 1617); the Rehabilitation, Com-
prehensive Services, and Develop-
mental Disabilities Amendments of 
1978 (Pub. L. 95–602, 92 Stat. 2955); and 

the Rehabilitation Act Amendments of 
1986 (Pub. L. 99–506, 100 Stat. 1810). As 
used in this part, section 504 applies 
only to programs or activities con-
ducted by Executive agencies and not 
to federally assisted programs. 

Section 508 means section 508 of the 
Rehabilitation Act of 1973, Pub. L. 93– 
112, Title V, section 508, as added by 
Pub. L. 99–506, Title VI, section 603(a), 
Oct. 21, 1986, 100 Stat. 1830, and amend-
ed Pub. L. 100–630, Title II, section 
206(f), Nov. 7, 1988, 102 Stat. 3312; Pub. 
L. 102–569, Title V, section 509(a), Oct. 
29, 1992, 106 Stat. 4430; Pub. L. 105–220, 
Title IV, section 408(b), Aug. 7, 1998, 112 
Stat. 1203. 

Substantial impairment means a sig-
nificant loss of the integrity of finished 
materials, design quality, or special 
character resulting from a permanent 
alteration. 

§§ 2205.104–2205.110 [Reserved] 

§ 2205.111 Notice. 

The agency shall make available to 
employees, applicants, participants, 
beneficiaries, and other interested per-
sons such information regarding the 
provisions of this part and its applica-
bility to the programs or activities 
conducted by the agency, and make 
such information available to them in 
such manner as the Chairman finds 
necessary to apprise such persons of 
the protections against discrimination 
assured them by section 504 or the ac-
cess to technology provided under sec-
tion 508 and this regulation. 

§§ 2205.112–2205.129 [Reserved] 

§ 2205.130 General prohibitions 
against discrimination. 

(a) No qualified individual with a dis-
ability shall, on the basis of disability, 
be excluded from participation in, be 
denied the benefits of, or otherwise be 
subjected to discrimination under any 
program or activity conducted by the 
agency. 

(b)(1) The agency, in providing any 
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the 
basis of disability— 
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(i) Deny a qualified individual with a 
disability the opportunity to partici-
pate in or benefit from the aid, benefit, 
or service; 

(ii) Afford a qualified individual with 
a disability an opportunity to partici-
pate in or benefit from the aid, benefit, 
or service that is not equal to that af-
forded others; 

(iii) Provide a qualified individual 
with a disability with an aid, benefit, 
or service that is not as effective in af-
fording equal opportunity to obtain the 
same result, to gain the same benefit, 
or to reach the same level of achieve-
ment as that provided to others; 

(iv) Provide different or separate aid, 
benefits, or services to individuals with 
disabilities or to any class of individ-
uals with disabilities than is provided 
to others unless such action is nec-
essary to provide qualified individuals 
with disabilities with aid, benefits, or 
services that are as effective as those 
provided to others; 

(v) Deny a qualified individual with a 
disability the opportunity to partici-
pate as a member of planning or advi-
sory boards; or 

(vi) Otherwise limit a qualified indi-
vidual with a disability in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others 
receiving the aid, benefit, or service. 

(2) The agency may not deny a quali-
fied individual with a disability the op-
portunity to participate in programs or 
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or 
activities. 

(3) The agency may not, directly or 
through contractual or other arrange-
ments, utilize criteria or methods of 
administration the purpose or effect of 
which would— 

(i) Subject qualified individuals with 
disabilities to discrimination on the 
basis of disability; or 

(ii) Defeat or substantially impair ac-
complishment of the objectives of a 
program or activity with respect to in-
dividuals with disabilities. 

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would— 

(i) Exclude individuals with disabil-
ities from, deny them the benefits of, 

or otherwise subject them to discrimi-
nation under any program or activity 
conducted by the agency; or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of a program or activity with respect 
to individuals with disabilities. 

(5) The agency, in the selection of 
procurement contractors, may not use 
criteria that subject qualified individ-
uals with disabilities to discrimination 
on the basis of disability. 

(6) The agency may not administer a 
licensing or certification program in a 
manner that subjects qualified individ-
uals with disabilities to discrimination 
on the basis of disability, nor may the 
agency establish requirements for the 
programs or activities of licensees or 
certified entities that subject qualified 
individuals with disabilities to dis-
crimination on the basis of disability. 
However, the programs or activities of 
entities that are licensed or certified 
by the agency are not, themselves, cov-
ered by this part. 

(c) The exclusion of individuals with-
out disabilities from the benefits of a 
program limited by Federal statute or 
Executive order to individuals with dis-
abilities or the exclusion of a specific 
class of individuals with disabilities 
from a program limited by Federal 
statute or Executive order to a dif-
ferent class of individuals with disabil-
ities is not prohibited by this part. 

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs 
of qualified individuals with disabil-
ities. 

§§ 2205.131–2205.134 [Reserved] 

§ 2205.135 Electronic and information 
technology requirements. 

(a) In accordance with section 508 and 
the standards published by the Archi-
tectural and Transportation Barriers 
Compliance Board at 36 CFR part 1194, 
the agency shall ensure, absent an 
undue burden, that the electronic and 
information technology developed, pro-
cured, maintained, or used by the agen-
cy allows: 

(1) Individuals with disabilities who 
are agency employees or applicants to 
have access to and use of information 
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and data that is comparable to the ac-
cess to and use of information and data 
by agency employees who are individ-
uals without disabilities; and 

(2) Individuals with disabilities who 
are members of the public seeking in-
formation or services from the agency 
to have access to and use of informa-
tion and data that is comparable to the 
access to and use of information and 
data by such members of the public 
who are not individuals with disabil-
ities. 

(b) When development, procurement, 
maintenance, or use of electronic and 
information technology that meets the 
standards at 36 CFR part 1194 would 
impose an undue burden, the agency 
shall provide individuals with disabil-
ities covered by this section with the 
information and data involved by an 
alternative means of access that allows 
the individuals to use the information 
and data. 

§§ 2205.136–2205.139 [Reserved] 

§ 2205.140 Employment. 
No qualified individual with a dis-

ability shall, on the basis of disability, 
be subjected to discrimination in em-
ployment under any program or activ-
ity conducted by the agency. The defi-
nitions, requirements, and procedures 
of section 501 of the Rehabilitation Act 
of 1973 (29 U.S.C. 791), as established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1614, shall 
apply to employment in federally con-
ducted programs or activities. 

§§ 2205.141–2205.148 [Reserved] 

§ 2205.149 Program accessibility: dis-
crimination prohibited. 

Except as otherwise provided in 
§ 2205.150, no qualified individual with a 
disability shall, because the agency’s 
facilities are inaccessible to or unus-
able by individuals with disabilities, be 
denied the benefits of, be excluded from 
participation in, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the 
agency. 

§ 2205.150 Program accessibility: exist-
ing facilities. 

(a) General. The agency shall operate 
each program or activity so that the 

program or activity, when viewed in its 
entirety, is readily accessible to and 
usable by individuals with disabilities. 
This paragraph (a) does not— 

(1) Necessarily require the agency to 
make each of its existing facilities ac-
cessible to and usable by individuals 
with disabilities; 

(2) In the case of historic preserva-
tion programs, require the agency to 
take any action that would result in a 
substantial impairment of significant 
historic features of an historic prop-
erty; or 

(3) Require the agency to take any 
action that it can demonstrate would 
result in a fundamental alteration in 
the nature of a program or activity or 
in undue financial and administrative 
burdens. In those circumstances where 
agency personnel believe that the pro-
posed action would fundamentally 
alter the program or activity or would 
result in undue financial and adminis-
trative burdens, the agency has the 
burden of proving that compliance with 
this paragraph (a) would result in such 
alteration or burdens. The decision 
that compliance would result in such 
alteration or burdens must be made by 
the Chairman or his or her designee 
after considering all agency resources 
available for use in the funding and op-
eration of the conducted program or 
activity, and must be accompanied by 
a written statement of the reasons for 
reaching that conclusion. If an action 
would result in such an alteration or 
such burdens, the agency shall take 
any other action that would not result 
in such an alteration or such burdens 
but would nevertheless ensure that in-
dividuals with disabilities receive the 
benefits and services of the program or 
activity. 

(b) Methods—(1) General. The agency 
may comply with the requirements of 
this section through such means as re-
design of equipment, reassignment of 
services to accessible buildings, assign-
ment of aides to beneficiaries, home 
visits, delivery of services at alternate 
accessible sites, alteration of existing 
facilities and construction of new fa-
cilities, use of accessible rolling stock, 
or any other methods that result in 
making its programs or activities read-
ily accessible to and usable by individ-
uals with disabilities. The agency is 
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not required to make structural 
changes in existing facilities where 
other methods are effective in achiev-
ing compliance with this section. The 
agency, in making alterations to exist-
ing buildings, shall meet accessibility 
requirements to the extent compelled 
by the Architectural Barriers Act of 
1968, as amended (42 U.S.C. 4151–4157), 
and any regulations implementing it. 
In choosing among available methods 
for meeting the requirements of this 
section, the agency shall give priority 
to those methods that offer programs 
and activities to qualified individuals 
with disabilities in the most integrated 
setting appropriate. 

(2) Historic preservation programs. In 
meeting the requirements of paragraph 
(a) of this section in historic preserva-
tion programs, the agency shall give 
priority to methods that provide phys-
ical access to individuals with disabil-
ities. In cases where a physical alter-
ation to an historic property is not re-
quired because of paragraph (a)(2) or (3) 
of this section, alternative methods of 
achieving program accessibility in-
clude— 

(i) Using audio-visual materials and 
devices to depict those portions of an 
historic property that cannot other-
wise be made accessible; 

(ii) Assigning persons to guide indi-
viduals with disabilities into or 
through portions of historic properties 
that cannot otherwise be made acces-
sible; or 

(iii) Adopting other innovative meth-
ods. 

§ 2205.151 Program accessibility: new 
construction and alterations. 

Each building or part of a building 
that is constructed or altered by, on 
behalf of, or for the use of the agency 
shall be designed, constructed, or al-
tered so as to be readily accessible to 
and usable by individuals with disabil-
ities. The definitions, requirements, 
and standards of the Architectural Bar-
riers Act (42 U.S.C. 4151–4157), as estab-
lished in 41 CFR 102–76.60 to 102–76.95, 
apply to buildings covered by this sec-
tion. 

§§ 2205.152–2205.159 [Reserved] 

§ 2205.160 Communications. 
(a) The agency shall take appropriate 

steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and 
members of the public. 

(1) The agency shall furnish appro-
priate auxiliary aids where necessary 
to afford an individual with a disability 
an equal opportunity to participate in, 
and enjoy the benefits of, a program or 
activity conducted by the agency. 

(i) In determining what type of auxil-
iary aid is necessary, the agency shall 
give primary consideration to the re-
quests of the individual with a dis-
ability. 

(ii) The agency need not provide indi-
vidually prescribed devices, readers for 
personal use or study, or other devices 
of a personal nature. 

(2) Where the agency communicates 
with applicants and beneficiaries by 
telephone, TDD’s or equally effective 
telecommunication systems shall be 
used. 

(b) The agency shall ensure that in-
terested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, ac-
tivities, and facilities. 

(c) The agency shall provide signage 
at a primary entrance to each of its in-
accessible facilities, directing users to 
a location at which they can obtain in-
formation about accessible facilities. 
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility. 

(d) This section does not require the 
agency to take any action that it can 
demonstrate would result in a funda-
mental alteration in the nature of a 
program or activity or in undue finan-
cial and administrative burdens. In 
those circumstances where agency per-
sonnel believe that the proposed action 
would fundamentally alter the program 
or activity or would result in undue fi-
nancial and administrative burdens, 
the agency has the burden of proving 
that compliance with this section 
would result in such alteration or bur-
dens. The decision that compliance 
would result in such alteration or bur-
dens must be made by the Chairman or 
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his or her designee after considering all 
agency resources available for use in 
the funding and operation of the con-
ducted program or activity, and must 
be accompanied by a written statement 
of the reasons for reaching that conclu-
sion. If an action required to comply 
with this section would result in such 
an alteration or such burdens, the 
agency shall take any other action 
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum 
extent possible, individuals with dis-
abilities receive the benefits and serv-
ices of the program or activity. 

§§ 2205.161–2205.169 [Reserved] 

§ 2205.170 Compliance procedures. 
(a) Except as provided in paragraph 

(b) of this section, this section applies 
to all allegations of discrimination on 
the basis of disability in programs or 
activities conducted by the agency in 
violation of section 504. Paragraphs (c) 
through (j) of this section also apply to 
all complaints alleging a violation of 
the agency’s responsibility to procure 
electronic and information technology 
under section 508, whether filed by 
members of the public or agency em-
ployees or applicants. 

(b) The agency shall process com-
plaints alleging violations of section 
504 with respect to employment accord-
ing to the procedures established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1614 pursu-
ant to section 501 of the Rehabilitation 
Act of 1973 (29 U.S.C. 791). 

(c)(1) Any person who believes that 
he or she has been subjected to dis-
crimination prohibited by this part or 
that the agency’s procurement of elec-
tronic and information technology has 
violated section 508, or an authorized 
representative of such person, may file 
a complaint with the Executive Direc-
tor. 

(2) The Executive Director shall be 
responsible for coordinating implemen-
tation of this section. Complaints shall 
be sent to Executive Director, Occupa-
tional Safety and Health Review Com-
mission, One Lafayette Centre, 1120– 
20th Street NW., 9th Floor, Wash-
ington, DC 20036–3457. Complaints shall 
be filed with the Executive Director 

within 180 days of the alleged act of 
discrimination. A complaint shall be 
deemed filed on the date it is post-
marked, or, in the absence of a post-
mark, on the date it is received by the 
agency. The agency may extend this 
time period for good cause. 

(d)(1) The agency shall accept a com-
plete complaint that is filed in accord-
ance with paragraph (c) of this section 
and over which it has jurisdiction. The 
Executive Director shall notify the 
complainant and the respondent of re-
ceipt and acceptance of the complaint. 

(2) If the agency receives a complaint 
that is not complete, the Executive Di-
rector shall notify the complainant, 
within 30 days of receipt of the incom-
plete complaint, that additional infor-
mation is needed. If the complainant 
fails to complete the complaint within 
30 days of receipt of this notice, the Ex-
ecutive Director shall dismiss the com-
plaint without prejudice and shall so 
inform the complainant. 

(3) If the agency receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity. 

(e) The agency shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151–4157), or section 502 of 
the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 792), is not readily 
accessible to and usable by individuals 
with disabilities. 

(f) Within 180 days of the receipt of a 
complete complaint for which it has ju-
risdiction, the agency shall notify the 
complainant of the results of the inves-
tigation in a letter containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; and 

(3) A notice of the right to appeal. 
(g) Appeals of the findings of fact and 

conclusions of law or remedies must be 
filed with the Chairman by the com-
plainant within 90 days of receipt from 
the agency of the letter required by 
paragraph (f) of this section. The agen-
cy may extend this time for good 
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cause. Appeals shall be sent to the 
Chairman, Occupational Safety and 
Health Review Commission, One Lafay-
ette Centre, 1120–20th Street, NW., 9th 
Floor, Washington, DC 20036–3457. An 
appeal shall be deemed filed on the 
date it is postmarked, or, in the ab-
sence of a postmark, on the date it is 
received by the agency. It should be 
clearly marked ‘‘Appeal of Section 504 
decision’’ or ‘‘Appeal of Section 508 de-
cision’’ and should contain specific ob-
jections explaining why the complain-
ant believes the initial decision was 
factually or legally wrong. Attached to 
the appeal letter should be a copy of 
the initial decision being appealed. 

(h) Timely appeals shall be accepted 
and decided by the Chairman. The 
Chairman shall notify the complainant 
of the results of the appeal within 60 
days of the receipt of the request. If 
the Chairman determines that addi-
tional information is needed from the 
complainant, he or she shall have 60 
days from the date of receipt of the ad-
ditional information to make his or her 
determination on the appeal. 

(i) The time limits cited in para-
graphs (f) and (h) of this section may 
be extended with the permission of the 
Assistant Attorney General. 

(j) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies 
or may contract with non-Federal enti-
ties to conduct such investigations, ex-
cept that the authority for making the 
final determination may not be dele-
gated. 

§§ 2205.171–2205.999 [Reserved] 

PART 2400—REGULATIONS 
IMPLEMENTING THE PRIVACY ACT 

Sec. 
2400.1 Purpose and scope. 
2400.2 Description of agency. 
2400.3 Delegation of authority. 
2400.4 Procedures for requesting notifica-

tion of and access to personal records. 
2400.5 Special procedures for requesting 

medical records. 
2400.6 Procedures for amending personal 

records. 
2400.7 Procedures for appealing. 
2400.8 Procedures for statements of dis-

agreement and notification of amend-
ment. 

2400.9 Schedule of fees. 

AUTHORITY: 5 U.S.C. 552a(f); 5 U.S.C. 553. 

SOURCE: 85 FR 65222, Oct. 15, 2020, unless 
otherwise noted. 

§ 2400.1 Purpose and scope. 
This part provides procedures to im-

plement the Privacy Act of 1974, 5 
U.S.C. 552a. It is applicable only to 
records that are maintained by the Oc-
cupational Safety and Health Review 
Commission (OSHRC or the Commis-
sion), which includes all systems of 
records operated by an entity on behalf 
of OSHRC, pursuant to a contract, to 
accomplish an agency function. For 
purposes of this part, such contractors 
do not include any consumer reporting 
agency to which a record is disclosed 
under 31 U.S.C. 3711(e). This part does 
not affect discovery in adversary pro-
ceedings before the Commission. Dis-
covery is governed by the Commis-
sion’s Rules of Procedures in 29 CFR 
part 2200, subpart D. 

§ 2400.2 Description of agency. 
OSHRC adjudicates contested en-

forcement actions under the Occupa-
tional Safety and Health Act of 1970, 29 
U.S.C. 651–678. The Commission decides 
cases after the parties are given an op-
portunity for a hearing. All hearings 
are open to the public and are con-
ducted at a place convenient to the 
parties by an Administrative Law 
Judge. Any Commissioner may direct 
that a decision of a Judge be reviewed 
by the full Commission. The President 
designates one of the Commissioners as 
Chairman, who is responsible on behalf 
of the Commission for the administra-
tive operations of the Commission. 

§ 2400.3 Delegation of authority. 
The Chairman shall designate an 

OSHRC employee as the Privacy Offi-
cer and shall delegate to the Privacy 
Officer the authority to ensure agency- 
wide compliance with this part. As nec-
essary, the Privacy Officer shall co-
ordinate this delegated responsibility 
with the Senior Agency Official for 
Privacy. 

§ 2400.4 Procedures for requesting no-
tification of and access to personal 
records. 

The purpose of this section is to pro-
vide procedures by which an individual 
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may request notification about wheth-
er a system of records contains a 
record about that individual (‘‘a per-
sonal record’’), or may gain access to 
such a record included in a system of 
records. 

(a) Submission of requests—(1) Manner. 
An individual seeking information re-
garding the content of a system of 
records or access to a personal record 
in a system of records should submit a 
written request either in person or by 
mail to the Privacy Officer, OSHRC, 
One Lafayette Centre, 1120 20th Street 
NW, Ninth Floor, Washington, DC 
20036–3457. A request may also be sub-
mitted to the FOIA Disclosure Officer 
in accordance with the procedures set 
forth at 29 CFR 2201.5(a). Such a re-
quest, however, must be identified as a 
‘‘Privacy Act Request.’’ The FOIA Dis-
closure Officer will forward any request 
identified in this manner to the Pri-
vacy Officer for processing. 

(2) Notification requests. A request for 
notification about whether a system of 
records contains a personal record 
must specify which system of records, 
as described in the agency’s system-of- 
records notices published in FEDERAL 
REGISTER, is the subject of the request. 

(3) Access requests. A request for ac-
cess to a personal record shall describe 
the nature of the record sought, the ap-
proximate dates covered by the record, 
and the system of records in which the 
record is thought to be included as de-
scribed in the agency’s system-of- 
records notices published in the FED-
ERAL REGISTER. The request should 
also indicate whether the requester 
wishes to review the record in person 
or obtain a copy by mail. If the infor-
mation supplied is insufficient to lo-
cate or identify the record, the re-
quester shall be notified promptly and, 
if necessary, informed of the additional 
information required. 

(b) Period for response. After receiving 
a request, the Privacy Officer shall re-
spond to it no later than 10 working 
days from the request’s receipt. 

(c) Verification of identity. The fol-
lowing standards for verifying an indi-
vidual’s identity are applicable to any 
individual who requests a personal 
record under this part: 

(1) An individual seeking access to a 
record in person shall, if possible, 

present a government-issued identifica-
tion that includes a photo, such as a 
passport or a driver’s license. 

(2) An individual seeking access to a 
record by mail shall, if possible, pro-
vide a signature, address, date of birth, 
place of birth, and a photocopy of a 
government-issued identification that 
includes a photo, such as a passport or 
a driver’s license. 

(3) An individual seeking access to a 
record either by mail or in person who 
cannot provide the necessary docu-
mentation of identification specified in 
paragraphs (c)(1) and (2) of this section 
may provide a declaration in accord-
ance with 28 U.S.C. 1746, swearing or af-
firming to his or her identity and to 
the fact that he or she understands the 
penalties for false statements pursuant 
to 18 U.S.C. 1001. 

(d) Verification of guardianship. The 
parent or guardian of a minor or an in-
dividual judicially determined to be in-
competent and seeking to act on behalf 
of such minor or incompetent shall, in 
addition to establishing his or her own 
identity, establish the identity of the 
minor or other individual he or she rep-
resents as required in paragraph (c) of 
this section and establish his or her 
own parentage or guardianship of the 
subject of the record by furnishing ei-
ther a copy of a birth certificate show-
ing parentage or a court order estab-
lishing the guardianship. 

(e) Accompanying persons. An indi-
vidual seeking to review a personal 
record in person may be accompanied 
by another individual of his or her own 
choosing. Both the individual seeking 
access and the accompanying indi-
vidual shall be required to sign a form 
provided by OSHRC indicating that 
OSHRC is authorized to discuss the 
contents of the subject record in the 
presence of both individuals. 

(f) When compliance is possible. (1) The 
Privacy Officer shall inform the re-
quester of the determination to grant 
the request and shall make the per-
sonal record available to the individual 
in the manner requested, that is, either 
by forwarding a copy of the informa-
tion to the requester or by making it 
available for review, unless: 

(i) It is impracticable to provide the 
requester with a copy, in which case 
the requester shall be notified of this 
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and informed of the procedures set 
forth in paragraph (c) of this section, 
or 

(ii) The Privacy Officer has reason to 
believe that the cost of a copy is con-
siderably more expensive than antici-
pated by the requester, in which case 
the Privacy Officer shall notify the re-
quester of the estimated cost, and as-
certain whether the requester still 
wishes to be provided with a copy of 
the information. 

(2) Where a personal record is to be 
reviewed by the requester in person, 
the Privacy Officer shall inform the re-
quester in writing of: 

(i) The date on which the record shall 
become available for review, the loca-
tion at which it may be reviewed, and 
the hours for inspection; 

(ii) The requirements for verifying 
identity as set forth in paragraphs (c) 
and (d); 

(iii) The requester’s right to be ac-
companied by another individual to re-
view the record as set forth in para-
graph (e) of this section; and 

(iv) The requester’s right to have an-
other individual review the record. 

(3) If the requester seeks to inspect 
the personal record without receiving a 
copy, the requester shall not leave 
OSHRC premises with the record and 
shall sign a statement identifying the 
specific record or category of records 
that has been reviewed. 

(g) When compliance is not possible. 
The denial of a written request to re-
view a personal record shall be sent to 
the requester in writing and signed by 
the Privacy Officer. This response shall 
be provided when the requested record 
does not exist, does not contain per-
sonal information relating to the re-
quester, or is exempt. The response 
shall include a statement regarding the 
determining factors of denial, and the 
requester’s rights to administrative ap-
peal and, thereafter, judicial review in 
a district court of the United States. 

§ 2400.5 Special procedures for re-
questing medical records. 

(a) Upon an individual’s request for 
access to any medical record about the 
requester, including any psychological 
record, the Privacy Officer shall make 
a preliminary determination on wheth-
er access to such record(s) could have 

an adverse effect upon the requester. If 
the Privacy Officer determines that ac-
cess could have an adverse effect on the 
requester, OSHRC shall notify the re-
quester in writing and advise that the 
record(s) at issue can be made avail-
able only to a physician of the request-
er’s designation. 

(b) OSHRC shall forward such 
record(s) to the physician designated 
by the requester once the following re-
quirements are met: 

(1) The requester has informed 
OSHRC of the designated physician’s 
identity; 

(2) OSHRC has verified the identity 
of the physician; and 

(3) The physician has agreed to re-
view the record(s) with the requester to 
both explain the meaning of the 
record(s) and offer counseling designed 
to temper any adverse reaction. 

(c) If, within 60 calendar days of 
OSHRC’s written request for a designa-
tion, the requester has failed to re-
spond or designate a physician, or the 
physician fails to agree to the release 
conditions, then OSHRC shall hold the 
records(s) in abeyance and advise the 
requester that this action may be con-
strued as a technical denial. OSHRC 
shall also advise the requester of his or 
her rights to administrative appeal 
and, thereafter, judicial review in a 
district court of the United States. 

§ 2400.6 Procedures for amending per-
sonal records. 

(a) Submission of requests for amend-
ment. Upon review of an individual’s 
personal record, that individual may 
submit a request to amend such record. 
This request shall be submitted in 
writing to the Privacy Officer, in ac-
cordance with § 2400.4(a)(1)’s proce-
dures, and shall include a statement of 
the amendment requested and the rea-
sons for such amendment, e.g., rel-
evance, accuracy, timeliness or com-
pleteness of the record. 

(b) Action to be taken by the Privacy 
Officer. Upon receiving an amendment 
request, the Privacy Officer shall 
promptly: 

(1) Acknowledge in writing within 10 
working days the receipt of the re-
quest; 
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(2) Make such inquiry as is necessary 
to determine whether the amendment 
is appropriate; and 

(3) Resolve the request by either: 
(i) Correcting or eliminating any in-

formation that is found to be incom-
plete, inaccurate, irrelevant to a statu-
tory purpose of OSHRC, or untimely 
and notifying the requester in writing 
when this action is complete; or 

(ii) Notifying the requester in writing 
of a determination not to amend the 
personal record, including the reasons 
for the denial, and advising the re-
quester of his or her right to appeal in 
accordance with § 2400.7. 

§ 2400.7 Procedures for appealing. 
(a) Submission of appeal. (1) If a re-

quest to provide notification of a per-
sonal record, or to access or amend a 
personal record, is denied either in 
whole or in part, or if no determination 
is made within the period prescribed by 
this part, then the requester may ap-
peal in writing to the Chairman by 
mailing an appeal letter to the fol-
lowing address: Privacy Appeal, 
OSHRC, One Lafayette Centre, 1120 
20th Street NW, Ninth Floor, Wash-
ington, DC 20036–3457. 

(2) To be considered timely, the re-
quester must submit the appeal letter 
within 30 calendar days of the date of 
denial, or within 90 calendar days of his 
or her request if the appeal is from a 
failure of the Privacy Officer to make 
a determination. The appeal letter 
should include, as applicable: 

(i) Reasonable identification of the 
system to which notification was 
sought, the personal record to which 
access was sought, or the amendment 
that was requested. 

(ii) A statement of the OSHRC action 
or failure to act being appealed and the 
relief sought. 

(iii) A copy of the request, the notifi-
cation of denial, and any other related 
correspondence. 

(b) Final decisions. The Chairman 
must make a final decision no later 
than 30 working days from the date of 
the request, but the Chairman may ex-
tend this time period for good cause. 
The requester, however, must be noti-
fied of the extension within the initial 
30 working-day period, and the exten-
sion may not exceed 90 calendar days 

from the date of the request. Any per-
sonal record found on appeal to be in-
complete, inaccurate, irrelevant, or un-
timely, shall within 30 working days of 
the date of such findings be appro-
priately amended. 

(c) Decision requirements. The decision 
of the Chairman constitutes the final 
decision of OSHRC on the right of the 
requester to be notified of, or to access 
or amend, a personal record. The deci-
sion on the appeal shall be in writing 
and, in the event of a denial, shall set 
forth the reasons for such denial and 
state the individual’s right to obtain 
judicial review in a district court of 
the United States. An indexed file of 
the agency’s decisions on appeal shall 
be maintained by the Privacy Officer. 

§ 2400.8 Procedures for statements of 
disagreement and notification of 
amendment. 

(a) Submission of statement of disagree-
ment. If a final decision concerning an 
amendment request does not satisfy 
the requester, then the requester may 
provide a statement of disagreement 
that is of reasonable length and sets 
forth a position regarding the disputed 
information. This statement of dis-
agreement shall be accepted by OSHRC 
and included in the relevant personal 
record. If deemed appropriate, OSHRC 
may also include a concise statement 
in the record of its reasons for not 
making a requested amendment. 

(b) Notification of amendment and 
statement of disagreement. (1) OSHRC 
shall inform any person or other agen-
cy about an amendment to a personal 
record, or notation made to the record 
under paragraph (a) of this section, if 
that record has been disclosed to the 
person or agency, the amendment or 
notation was made pursuant to this 
part, and an accounting of the disclo-
sure was made pursuant to 5 U.S.C. 
552a(c). 

(2) When a personal record is dis-
closed to a person or other agency after 
a notation under paragraph (a) of this 
section is made to the record, OSHRC 
shall clearly note any portion of the 
record that is disputed and provide a 
copy of any notation included in the 
record. 
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§ 2400.9 Schedule of fees. 
(a) Policy. The purpose of this section 

is to establish fair and equitable fees to 
permit reproduction of personal 
records for concerned individuals. 

(b) Reproduction. (1) For the fees asso-
ciated with reproduction of personal 
records, refer to appendix A to part 
2201, Schedule of Fees. 

(2) OSHRC shall not normally furnish 
more than one copy of any record. 

(c) Limitations. No fee shall be 
charged to any individual for the proc-
ess of retrieving, reviewing, or amend-
ing personal records. 

PARTS 2401–2499 [RESERVED] 
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CHAPTER XXV—EMPLOYEE BENEFITS SECURITY 
ADMINISTRATION, DEPARTMENT OF LABOR 

EDITORIAL NOTE: Nomenclature changes to chapter XXV appear at 68 FR 16400, Apr. 3, 2003. 

SUBCHAPTER A—GENERAL 

Part Page 
2500–2508 [Reserved] 
2509 Interpretive bulletins relating to the Employee 

Retirement Income Security Act of 1974 .............. 317 

SUBCHAPTER B—DEFINITIONS AND COVERAGE UNDER THE EMPLOYEE 
RETIREMENT INCOME SECURITY ACT OF 1974 

2510 Definition of terms used in subchapters C, D, E, F, 
G, and L of this chapter ....................................... 346 

SUBCHAPTER C—REPORTING AND DISCLOSURE UNDER THE EMPLOYEE 
RETIREMENT INCOME SECURITY ACT OF 1974 

2520 Rules and regulations for reporting and disclosure 387 

SUBCHAPTER D—MINIMUM STANDARDS FOR EMPLOYEE PENSION BEN-
EFIT PLANS UNDER THE EMPLOYEE RETIREMENT INCOME SECURITY 
ACT OF 1974 

2530 Rules and regulations for minimum standards for 
employee pension benefit plans ............................ 487 

SUBCHAPTER E [RESERVED] 

SUBCHAPTER F—FIDUCIARY RESPONSIBILITY UNDER THE EMPLOYEE 
RETIREMENT INCOME SECURITY ACT OF 1974 

2550 Rules and regulations for fiduciary responsibility .. 530 

SUBCHAPTER G—ADMINISTRATION AND ENFORCEMENT UNDER THE 
EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974 

2560 Rules and regulations for administration and en-
forcement ............................................................. 612 

2570 Procedural regulations under the Employee Retire-
ment Income Security Act ................................... 643 
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Part Page 
2571 Procedural regulations for administration and en-

forcement under the Employee Retirement In-
come Security Act ............................................... 698 

2575 Adjustment of civil penalties under ERISA Title I 703 
2578 Rules and regulations for abandoned plans ............. 706 

SUBCHAPTER H [RESERVED] 

SUBCHAPTER I—TEMPORARY BONDING RULES UNDER THE EMPLOYEE 
RETIREMENT INCOME SECURITY ACT OF 1974 

2580 Temporary bonding rules ........................................ 721 

SUBCHAPTER J—FIDUCIARY RESPONSIBILITY UNDER THE FEDERAL 
EMPLOYEES’ RETIREMENT SYSTEM ACT OF 1986 

2582 Rules and regulations for fiduciary responsibility .. 738 
2584 Rules and regulations for the allocation of fidu-

ciary responsibility .............................................. 739 

SUBCHAPTER K—ADMINISTRATION AND ENFORCEMENT UNDER THE 
FEDERAL EMPLOYEES’ RETIREMENT SYSTEM ACT OF 1986 

2589 Rules and regulations for administration and en-
forcement ............................................................. 743 

SUBCHAPTER L—GROUP HEALTH PLANS 

2590 Rules and regulations for group health plans ......... 744 
2591–2599 [Reserved] 
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SUBCHAPTER A—GENERAL 

PARTS 2500–2508 [RESERVED] 

PART 2509—INTERPRETIVE BUL-
LETINS RELATING TO THE EM-
PLOYEE RETIREMENT INCOME SE-
CURITY ACT OF 1974 

Sec. 
2509.75–2 Interpretive bulletin relating to 

prohibited transactions. 
2509.75–3 Interpretive bulletin relating to 

investments by employee benefit plans in 
securities of registered investment com-
panies. 

2509.75–4 Interpretive bulletin relating to 
indemnification of fiduciaries. 

2509.75–5 Questions and answers relating to 
fiduciary responsibility. 

2509.75–6 Interpretive bulletin relating to 
section 408(c)(2) of the Employee Retire-
ment Income Security Act of 1974. 

2509.75–8 Questions and answers relating to 
fiduciary responsibility under the Em-
ployee Retirement Income Security Act 
of 1974. 

2509.75–9 Interpretive bulletin relating to 
guidelines on independence of account-
ant retained by Employee Benefit Plan. 

2509.75–10 Interpretive bulletin relating to 
the ERISA Guidelines and the Special 
Reliance Procedure. 

2509.78–1 Interpretive bulletin relating to 
payments by certain employee welfare 
benefit plans. 

2509.94–3 Interpretive bulletin relating to 
in-kind contributions to employee ben-
efit plans. 

2509.95–1 Interpretive bulletin relating to 
the fiduciary standards under ERISA 
when selecting an annuity provider for a 
defined benefit pension plan. 

2509.96–1 Interpretive bulletin relating to 
participant investment education. 

2509.99–1 Interpretive bulletin relating to 
payroll deduction IRAs. 

2509.2015–2 Interpretive bulletin relating to 
state savings programs that sponsor or 
facilitate plans covered by the Employee 
Retirement Income Security Act of 1974. 

AUTHORITY: 29 U.S.C. 1135. Secretary of La-
bor’s Order 1–2003, 68 FR 5374 (Feb. 3, 2003). 
Sections 2509.75–10 and 2509.75–2 issued under 
29 U.S.C. 1052, 1053, 1054. Sec. 2509.75–5 also 
issued under 29 U.S.C. 1002. Sec. 2509.95–1 also 
issued under sec. 625, Pub. L. 109–280, 120 
Stat. 780. 

§ 2509.75–2 Interpretive bulletin relat-
ing to prohibited transactions. 

On February 6, 1975, the Department of 
Labor issued an interpretive bulletin, ERISA 
IB 75–2, with respect to whether a party in 
interest has engaged in a prohibited trans-
action with an employee benefit plan where 
the party in interest has engaged in a trans-
action with a corporation or partnership 
(within the meaning of section 7701 of the In-
ternal Revenue Code of 1954) in which the 
plan has invested. 

On November 13, 1986 the Department pub-
lished a final regulation dealing with the 
definition of ‘‘plan assets’’. See § 2510.3–101 of 
this title. Under that regulation, the assets 
of certain entities in which plans invest 
would include ‘‘plan assets’’ for purposes of 
the fiduciary responsibility provisions of the 
Act. Section 2510.3–101 applies only for pur-
poses of identifying plan assets on or after 
the effective date of that section, however, 
and § 2510.3–101 does not apply to plan invest-
ments in certain entities that qualify for the 
transitional relief provided for in paragraph 
(k) of that section. The principles discussed 
in paragraph (a) of this Interpretive Bulletin 
continue to be applicable for purposes of 
identifying assets of a plan for periods prior 
to the effective date of § 2510.3–101 and for in-
vestments that are subject to the transi-
tional rule in § 2510.3–101(k). Paragraphs (b) 
and (c) of this Interpretive Bulletin, how-
ever, relate to matters outside the scope of 
§ 2510.3–101, and nothing in that section af-
fects the continuing application of the prin-
ciples discussed in those parts. 

(a) Principles applicable to plan investments 
to which § 2510.3–101 does not apply. Generally, 
investment by a plan in securities (within 
the meaning of section 3(20) of the Employee 
Retirement Income Security Act of 1974) of a 
corporation or partnership will not, solely by 
reason of such investment, be considered to 
be an investment in the underlying assets of 
such corporation or partnership so as to 
make such assets of the entity ‘‘plan assets’’ 
and thereby make a subsequent transaction 
between the party in interest and the cor-
poration or partnership a prohibited trans-
action under section 406 of the Act. 

For example, where a plan acquires a secu-
rity of a corporation or a limited partnership 
interest in a partnership, a subsequent lease 
or sale of property between such corporation 
or partnership and a party in interest will 
not be a prohibited transaction solely by rea-
son of the plan’s investment in the corpora-
tion or partnership. 

This general proposition, as applied to cor-
porations and partnerships, is consistent 
with section 401(b)(1) of the Act, relating to 
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plan investments in investment companies 
registered under the Investment Company 
Act of 1940. Under section 401(b)(1), an invest-
ment by a plan in securities of such an in-
vestment company may be made without 
causing, solely by reason of such investment, 
any of the assets of the investment company 
to be considered to be assets of the plan. 

(b) [Reserved] 
(c) Applications of the fiduciary responsibility 

rules. The preceding paragraphs do not mean 
that an investment of plan assets in a secu-
rity of a corporation or partnership may not 
be a prohibited transaction. For example, 
section 406(a)(1)(D) prohibits the direct or in-
direct transfer to, or use by or for the benefit 
of, a party in interest of any assets of the 
plan and section 406(b)(1) prohibits a fidu-
ciary from dealing with the assets of the 
plan in his own interest or for his own ac-
count. 

Thus, for example, if there is an arrange-
ment under which a plan invests in, or re-
tains its investment in, an investment com-
pany and as part of the arrangement it is ex-
pected that the investment company will 
purchase securities from a party in interest, 
such arrangement is a prohibited trans-
action. 

Similarly, the purchase by a plan of an in-
surance policy pursuant to an arrangement 
under which it is expected that the insurance 
company will make a loan to a party in in-
terest is a prohibited transaction. 

Moreover, notwithstanding the foregoing, 
if a transaction between a party in interest 
and a plan would be a prohibited transaction, 
then such a transaction between a party in 
interest and such corporation or partnership 
will ordinarily be a prohibited transaction if 
the plan may, by itself, require the corpora-
tion or partnership to engage in such trans-
action. 

Similarly, if a transaction between a party 
in interest and a plan would be a prohibited 
transaction, then such a transaction between 
a party in interest and such corporation or 
partnership will ordinarily be a prohibited 
transaction if such party in interest, to-
gether with one or more persons who are par-
ties in interest by reason of such persons’ re-
lationship (within the meaning of section 
3(14)(E) through (I)) to such party in interest 
may, with the aid of the plan but without 
the aid of any other persons, require the cor-
poration or partnership to engage in such a 
transaction. However, the preceding sen-
tence does not apply if the parties in interest 
engaging in the transaction, together with 
one or more persons who are parties in inter-
est by reason of such persons’ relationship 
(within the meaning of section 3(14)(E) 
through (I)) to such party in interest, may, 
by themselves, require the corporation or 
partnership to engage in the transaction. 

Further, the Department of Labor empha-
sizes that it would consider a fiduciary who 

makes or retains an investment in a corpora-
tion or partnership for the purpose of avoid-
ing the application of the fiduciary responsi-
bility provisions of the Act to be in con-
travention of the provisions of section 404(a) 
of the Act. 

[51 FR 41280, Nov. 13, 1986, as amended at 61 
FR 33849, July 1, 1996] 

§ 2509.75–3 Interpretive bulletin relat-
ing to investments by employee 
benefit plans in securities of reg-
istered investment companies. 

On March 12, 1975, the Department of Labor 
issued an interpretive bulletin, ERISA IB 75– 
3, with regard to its interpretation of section 
3(21)(B) of the Employee Retirement Income 
Security Act of 1974. That section provides 
that an investment by an employee benefit 
plan in securities issued by an investment 
company registered under the Investment 
Company Act of 1940 shall not by itself cause 
the investment company, its investment ad-
viser or principal underwriter to be deemed 
to be a fiduciary or party in interest ‘‘except 
insofar as such investment company or its 
investment adviser or principal underwriter 
acts in connection with an employee benefit 
plan covering employees of the investment 
company, the investment adviser, or its prin-
cipal underwriter.’’ 

The Department of Labor interprets this 
section as an elaboration of the principle set 
forth in section 401(b)(1) of the Act and 
ERISA IB 75–2 (issued February 6, 1975) that 
the assets of an investment company shall 
not be deemed to be assets of a plan solely by 
reason of an investment by such plan in the 
shares of such investment company. Con-
sistent with this principle, the Department 
of Labor interprets this section to mean that 
a person who is connected with an invest-
ment company, such as the investment com-
pany itself, its investment adviser or its 
principal underwriter, is not to be deemed to 
be a fiduciary of or party in interest with re-
spect to a plan solely because the plan has 
invested in the investment company’s 
shares. 

This principle applies, for example, to a 
plan covering employees of an investment 
adviser to an investment company where the 
plan invests in the securities of the invest-
ment company. In such a case the invest-
ment company or its principal underwriter is 
not to be deemed to be a fiduciary of or 
party in interest with respect to the plan 
solely because of such investment. 

On the other hand, the exception clause in 
section 3(21) emphasizes that if an invest-
ment company, its investment adviser or its 
principal underwriter is a fiduciary or party 
in interest for a reason other than the in-
vestment in the securities of the investment 
company, such a person remains a party in 
interest or fiduciary. Thus, in the preceding 
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example, since an employer is a party in in-
terest, the investment adviser remains a 
party in interest with respect to a plan cov-
ering its employees. 

The Department of Labor emphasized that 
an investment adviser, principal underwriter 
or investment company which is a fiduciary 
by virtue of section 3(21)(A) of the Act is sub-
ject to the fiduciary responsibility provi-
sions of part 4 of title I of the Act, including 
those relating to fiduciary duties under sec-
tion 404. 

[40 FR 31599, July 28, 1975. Redesignated at 41 
FR 1906, Jan. 13, 1976] 

§ 2509.75–4 Interpretive bulletin relat-
ing to indemnification of fidu-
ciaries. 

On June 4, 1975, the Department of Labor 
issued an interpretive bulletin, ERISA IB 75– 
4, announcing the Department’s interpreta-
tion of section 410(a) of the Employee Retire-
ment Income Security Act of 1974, insofar as 
that section relates to indemnification of fi-
duciaries. Section 410(a) states, in relevant 
part, that ‘‘any provision in an agreement or 
instrument which purports to relieve a fidu-
ciary from responsibility or liability for any 
responsibility, obligation, or duty under this 
part shall be void as against public policy.’’ 

The Department of Labor interprets this 
section to permit indemnification agree-
ments which do not relieve a fiduciary of re-
sponsibility or liability under part 4 of title 
I. Indemnification provisions which leave the 
fiduciary fully responsible and liable, but 
merely permit another party to satisfy any 
liability incurred by the fiduciary in the 
same manner as insurance purchased under 
section 410(b)(3), are therefore not void under 
section 410(a). 

Examples of such indemnification provi-
sions are: 

(1) Indemnification of a plan fiduciary by 
(a) an employer, any of whose employees are 
covered by the plan, or an affiliate (as de-
fined in section 407(d)(7) of the Act) of such 
employer, or (b) an employee organization, 
any of whose members are covered by the 
plan; and 

(2) Indemnification by a plan fiduciary of 
the fiduciary’s employees who actually per-
form the fiduciary services. 

The Department of Labor interprets sec-
tion 410(a) as rendering void any arrange-
ment for indemnification of a fiduciary of an 
employee benefit plan by the plan. Such an 
arrangement would have the same result as 
an exculpatory clause, in that it would, in ef-
fect, relieve the fiduciary of responsibility 
and liability to the plan by abrogating the 
plan’s right to recovery from the fiduciary 
for breaches of fiduciary obligations. 

While indemnification arrangements do 
not contravene the provisions of section 
410(a), parties entering into an indemnifica-

tion agreement should consider whether the 
agreement complies with the other provi-
sions of part 4 of title I of the Act and with 
other applicable laws. 

[40 FR 31599, July 28, 1975. Redesignated at 41 
FR 1906, Jan. 13, 1976] 

§ 2509.75–5 Questions and answers re-
lating to fiduciary responsibility. 

On June 25, 1975, the Department of Labor 
issued an interpretive bulletin, ERISA IB 75– 
5, containing questions and answers relating 
to certain aspects of the recently enacted 
Employee Retirement Income Security Act 
of 1974 (the ‘‘Act’’). 

Pending the issuance of regulations or 
other guidelines, persons may rely on the an-
swers to these questions in order to resolve 
the issues that are specifically considered. 
No inferences should be drawn regarding 
issues not raised which may be suggested by 
a particular question and answer or as to 
why certain questions, and not others, are 
included. Furthermore, in applying the ques-
tions and answers, the effect of subsequent 
legislation, regulations, court decisions, and 
interpretative bulletins must be considered. 
To the extent that plans utilize or rely on 
these answers and the requirements of regu-
lations subsequently adopted vary from the 
answers relied on, such plans may have to be 
amended. 

An index of the questions and answers, re-
lating them to the appropriate sections of 
the Act, is also provided. 

INDEX 

KEY TO QUESTION PREFIXES 

D—Refers to Definitions. 
FR—Refers to Fiduciary Responsibility. 

Section No. Question No. 

3(21) ............................................. D–1. 
3(38) ............................................. FR–6, FR–7. 
402(a) ........................................... FR–1, FR–2, FR–3. 
402(b)(1) ....................................... FR–4, FR–5. 
402(c)(3) ....................................... FR–6, FR–7. 
404(a) ........................................... FR–10. 
405(a)(3) ....................................... FR–10. 
405(b)(1)(A) .................................. FR–10. 
406(a) ........................................... FR–9. 
409(a) ........................................... FR–10. 
412(a) ........................................... FR–8, FR–9. 

D–1 Q: Is an attorney, accountant, actuary 
or consultant who renders legal, accounting, 
actuarial or consulting services to an em-
ployee benefit plan (other than an invest-
ment adviser to the plan) a fiduciary to the 
plan solely by virtue of the rendering of such 
services, absent a showing that such consult-
ant (a) exercises discretionary authority or 
discretionary control respecting the manage-
ment of the plan, (b) exercises authority or 
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control respecting management or disposi-
tion of the plan’s assets, (c) renders invest-
ment advice for a fee, direct or indirect, with 
respect to the assets of the plan, or has any 
authority or responsibility to do so, or (d) 
has any discretionary authority or discre-
tionary responsibility in the administration 
of the plan? 

A: No. However, while attorneys, account-
ants, actuaries and consultants performing 
their usual professional functions will ordi-
narily not be considered fiduciaries, if the 
factual situation in a particular case falls 
within one of the categories described in 
clauses (a) through (d) of this question, such 
persons would be considered to be fiduciaries 
within the meaning of section 3(21) of the 
Act. The Internal Revenue Service notes 
that such persons would also be considered 
to be fiduciaries within the meaning of sec-
tion 4975(e)(3) of the Internal Revenue Code 
of 1954. 

FR–1 Q: If an instrument establishing an 
employee benefit plan provides that the plan 
committee shall control and manage the op-
eration and administration of the plan and 
specifies who shall constitute the plan com-
mittee (either by position or by naming indi-
viduals to the committee), does such provi-
sion adequately satisfy the requirement in 
section 402(a) that a ‘‘named fiduciary’’ be 
provided for in a plan instrument? 

A: Yes. While the better practice would be 
to state explicitly that the plan committee 
is the ‘‘named fiduciary’’ for purposes of the 
Act, clear identification of one or more per-
sons, by name or title, combined with a 
statement that such person or persons have 
authority to control and manage the oper-
ation and administration of the plan, satis-
fies the ‘‘named fiduciary’’ requirement of 
section 402(a). The purpose of this require-
ment is to enable employees and other inter-
ested persons to ascertain who is responsible 
for operating the plan. The instrument in 
the above example, which provides that ‘‘the 
plan committee shall control and manage 
the operation and administration of the 
plan’’, and specifies, by name or position, 
who shall constitute the committee, fulfills 
this requirement. 

FR–2 Q: In a union negotiated employee 
benefit plan, the instrument establishing the 
plan provides that a joint board on which 
employees and employers are equally rep-
resented shall control and manage the oper-
ation and administration of the plan. Does 
this provision adequately satisfy the require-
ment in section 402(a) that a ‘‘named fidu-
ciary’’ be provided for in a plan instrument? 

A: Yes, for the reasons stated in response 
to question FR–1. The joint board is clearly 
identified as the entity which has authority 
to control and manage the operation and ad-
ministration of the plan, and the persons 
designated to be members of such joint board 

would be named fiduciaries under section 
402(a). 

FR–3 Q: May an employee benefit plan cov-
ering employees of a corporation designate 
the corporation as the ‘‘named fiduciary’’ for 
purposes of section 402(a)(1) of the Act? 

A: Yes, it may. Section 402(a)(2) of the Act 
states that a ‘‘named fiduciary’’ is a fidu-
ciary either named in the plan instrument or 
designated according to a procedure set forth 
in the plan instrument. A fiduciary is a 
‘‘person’’ falling within the definition of fi-
duciary set forth in section 3(21)(A) of the 
Act. A ‘‘person’’ may be a corporation under 
the definition of person contained in section 
3(9) of the Act. While such designation satis-
fies the requirement of enabling employees 
and other interested persons to ascertain the 
person or persons responsible for operating 
the plan, a plan instrument which designates 
a corporation as ‘‘named fiduciary’’ should 
provide for designation by the corporation of 
specified individuals or other persons to 
carry out specified fiduciary responsibilities 
under the plan, in accordance with section 
405(c)(1)(B) of the Act. 

FR–4 Q: A defined benefit pension plan’s 
procedure for establishing and carrying out a 
funding policy provides that the plan’s trust-
ees shall, at a meeting duly called for the 
purpose, establish a funding policy and 
method which satisfies the requirements of 
part 3 of title I of the Act, and shall meet an-
nually at a stated time of the year to review 
such funding policy and method. It further 
provides that all actions taken with respect 
to such funding policy and method and the 
reasons therefor shall be recorded in the 
minutes of the trustees’ meetings. Does this 
procedure comply with section 402(b)(1) of 
the Act? 

A: Yes. The above procedure specifies who 
is to establish the funding policy and method 
for the plan, and provides for a written 
record of the actions taken with respect to 
such funding policy and method, including 
the reasons for such actions. The purpose of 
the funding policy requirement set forth in 
section 402(b)(1) is to enable plan partici-
pants and beneficiaries to ascertain that the 
plan has a funding policy that meets the re-
quirements of part 3 of title I of the Act. The 
procedure set forth above meets that re-
quirement. 

FR–5 Q: Must a welfare plan in which the 
benefits are paid out of the general assets of 
the employer have a procedure for estab-
lishing and carrying out a funding policy set 
forth in the plan instrument? 

A: No. Section 402(b)(1) requires that the 
plan provide for such a procedure ‘‘con-
sistent with the objectives of the plan’’ and 
requirements of title I of the Act. In situa-
tions in which a plan is unfunded and title I 
of the Act does not require the plan to be 
funded, there is no need to provide for such 
a procedure. If the welfare plan were funded, 
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a procedure consistent with the objectives of 
the plan would have to be established. 

FR–6 Q: May an investment adviser which 
is neither a bank nor an insurance company, 
and which is neither registered under the In-
vestment Advisers Act of 1940 nor registered 
as an investment adviser in the State where 
it maintains its principal office and place of 
business, be appointed an investment man-
ager under section 402(c)(3) of the Act? 

A: No. The only persons who may be ap-
pointed an investment manager under sec-
tion 402(c)(3) of the Act are persons who meet 
the requirements of section 3(38) of the Act— 
namely, banks (as defined in the Investment 
Advisers Act of 1940), insurance companies 
qualified under the laws of more than one 
state to manage, acquire and dispose of plan 
assets, persons registered as investment ad-
visers under the Investment Advisers Act of 
1940, or persons not registered under the In-
vestment Advisers Act by reason of para-
graph 1 of section 203A(a) of that Act who are 
registered as investment advisers in the 
State where they maintain their principal 
office and place of business in accordance 
with ERISA section 3(38) and who have met 
the filing requirements of 29 CFR 2510.3–38. 

FR–7 Q: May an investment adviser that 
has a registration application pending for 
federal registration under the Investment 
Advisers Act of 1940, or pending with the ap-
propriate state regulatory body under State 
investment adviser registration laws if rely-
ing on the provisions of 29 CFR 2510.3–38 to 
qualify as a state-registered investment 
manager, function as an investment manager 
under the Act prior to the effective date of 
their federal or state registration? 

A: No, for the reasons stated in the answer 
to FR–6 above. 

FR–8 Q: Under the temporary bonding reg-
ulation set forth in 29 CFR 2550.412–1, must a 
person who renders investment advice to a 
plan for a fee or other compensation, direct 
or indirect, but who does not exercise or 
have the right to exercise discretionary au-
thority with respect to the assets of the 
plan, be bonded solely by reason of the provi-
sion of such investment advice? 

A: No. A person who renders investment 
advice, but who does not exercise or have the 
right to exercise discretionary authority 
with respect to plan assets, is not required to 
be bonded solely by reason of the provision 
of such investment advice. Such a person is 
not considered to be ‘‘handling’’ funds within 
the meaning of the temporary bonding regu-
lation set forth in 29 CFR 2550.412–1, which 
incorporates by reference 29 CFR 464.7. For 
purposes of the temporary bonding regula-
tion, only those fiduciaries who handle funds 
must be bonded. If, in addition to the ren-
dering of investment advice, such person per-
forms any additional function which con-
stitutes the handling of plan funds under 29 

CFR 464.7, the person would have to be bond-
ed. 

FR–9 Q: May an employee benefit plan pur-
chase a bond covering plan officials? 

A: Yes. The bonding requirement, which 
applies, with certain exceptions, to every 
plan official under section 412(a) of the Act, 
is for the protection of the plan and does not 
benefit any plan official or relieve any plan 
official of any obligation to the plan. The 
purchase of such bond by a plan will not, 
therefore, be considered to be in contraven-
tion of sections 406(a) or (b) of the Act. 

FR–10 Q: An employee benefit plan is con-
sidering the construction of a building to 
house the administration of the plan. One 
trustee has proposed that the building be 
constructed on a cost plus basis by a par-
ticular contractor without competitive bid-
ding. When the trustee was questioned by an-
other trustee as to the basis of choice of the 
contractor, the impact of the building on the 
plan’s administrative costs, whether a cost 
plus contract would yield a better price to 
the plan than a fixed price basis, and why a 
negotiated contract would be better than let-
ting the contract for competitive bidding, no 
satisfactory answers were provided. Several 
of the trustees have argued that letting such 
a contract would be a violation of their gen-
eral fiduciary responsibilities. Despite their 
arguments, a majority of the trustees appear 
to be ready to vote to construct the building 
as proposed. What should the minority trust-
ees do to protect themselves from liability 
under section 409(a) of the Act and section 
405(b)(1)(A) of the Act? 

A: Here, where a majority of trustees ap-
pear ready to take action which would clear-
ly be contrary to the prudence requirement 
of section 404(a)(1)(B) of the Act, it is incum-
bent on the minority trustees to take all 
reasonable and legal steps to prevent the ac-
tion. Such steps might include preparations 
to obtain an injunction from a Federal Dis-
trict court under section 502(a)(3) of the Act, 
to notify the Labor Department, or to pub-
licize the vote if the decision is to proceed as 
proposed. If, having taken all reasonable and 
legal steps to prevent the imprudent action, 
the minority trustees have not succeeded, 
they will not incur liability for the action of 
the majority. Mere resignation, however, 
without taking steps to prevent the impru-
dent action, will not suffice to avoid liability 
for the minority trustees once they have 
knowledge that the imprudent action is 
under consideration. 

More generally, trustees should take great 
care to document adequately all meetings 
where actions are taken with respect to 
management and control of fplan assets. 
Written minutes of all actions taken should 
be kept describing the action taken, and 
stating how each trustee voted on each mat-
ter. If, as in the case above, trustees object 
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to a proposed action on the grounds of pos-
sible violation of the fiduciary responsibility 
provisions of the Act, the trustees so object-
ing should insist that their objections and 
the responses to such objections be included 
in the record of the meeting. It should be 
noted that, where a trustee believes that a 
cotrustee has already committed a breach, 
resignation by the trustee as a protest 
against such breach will not generally be 
considered sufficient to discharge the trust-
ee’s positive duty under section 405(a)(3) to 
make reasonable efforts under the cir-
cumstances to remedy the breach. 

[40 FR 31599, July 28, 1975. Redesignated at 41 
FR 1906, Jan. 13, 1976; 69 FR 52125, Aug. 24, 
2004] 

§ 2509.75–6 Interpretive bulletin relat-
ing to section 408(c)(2) of the Em-
ployee Retirement Income Security 
Act of 1974. 

The Department of Labor today announced 
guidelines for determining when a party in 
interest with respect to an employee benefit 
plan may receive an advance for expenses to 
be incurred on behalf of the plan without en-
gaging in a transaction prohibited by section 
406 of the Employee Retirement Income Se-
curity Act of 1974. That section prohibits, 
among other things, any lending of money 
from a plan to a party in interest, or transfer 
to, or use by or for the benefit of, a party in 
interest of any assets of the plan, as well as 
any act whereby a fiduciary deals with the 
assets of a plan in his own interest or for his 
own account. 

However, section 408(c)(2) of the Act pro-
vides that nothing in section 406 of the Act 
shall be construed to prohibit the reimburse-
ment by a plan of expenses properly and ac-
tually incurred by a fiduciary in the per-
formance of his duties with the plan. Ques-
tions have arisen under section 408(c)(2) of 
the Act as to whether a plan may reimburse 
a party in interest in the performance of his 
duties with the plan and as to whether a plan 
might make an advance to a fiduciary or 
other party in interest for expenses to be in-
curred in the future. 

The Department of Labor views the rel-
evant provisions of section 408(c)(2) as clari-
fying the scope of section 406 so as to permit 
reimbursement of fiduciaries for expenses in-
curred in the performance of their duties 
with a plan. Similarly, consistent with sec-
tion 408(c)(2), section 406 is construed to per-
mit the reimbursement by the plan of ex-
penses properly and actually incurred by a 
party in interest in the performance of his 
duties with the plan. 

If a plan makes an advance to a fiduciary 
or other party in interest to cover expenses 
to be properly and actually incurred by such 
person in the performance of his duties with 
the plan, a prohibited transaction within the 

meaning of section 406 shall not occur when 
the plan makes the advance if— 

(a) The amount of such advance is reason-
able with respect to the amount of the ex-
pense which is likely to be properly and ac-
tually incurred in the immediate future 
(such as during the next month), and 

(b) The party in interest accounts to the 
plan at the end of the period covered by the 
advance for the expenses actually incurred 
(whether computed on the basis of actual ex-
penses incurred or on the basis of actual 
transportation costs plus a reasonable per 
diem allowance, where appropriate). 

It should be noted, however, that despite 
the reasonableness of the amount of the ad-
vance and of the expenses underlying it, the 
question of whether incurring such expenses 
was prudent, and thus whether the advance 
was for reasonable expenses, is to be judged 
pursuant to section 404 of the Act (relating 
to fiduciary responsibilities). 

[40 FR 31755, July 29, 1975. Redesignated at 41 
FR 1906, Jan. 13, 1976] 

§ 2509.75–8 Questions and answers re-
lating to fiduciary responsibility 
under the Employee Retirement In-
come Security Act of 1974. 

The Department of Labor today issued 
questions and answers relating to certain as-
pects of fiduciary responsibility under the 
Act, thereby supplementing ERISA IB 75–5 
(29 CFR 2555.75–5) which was issued on June 
24, 1975, and published in the FEDERAL REG-
ISTER on July 28, 1975 (40 FR 31598). 

Pending the issuance of regulations or 
other guidelines, persons may rely on the an-
swers to these questions in order to resolve 
the issues that are specifically considered. 
No inferences should be drawn regarding 
issues not raised which may be suggested by 
a particular question and answer or as to 
why certain questions, and not others, are 
included. Furthermore, in applying the ques-
tions and answers, the effect of subsequent 
legislation, regulations, court decisions, and 
interpretive bulletins must be considered. To 
the extent that plans utilize or rely on these 
answers and the requirements of regulations 
subsequently adopted vary from the answers 
relied on, such plans may have to be amend-
ed. 

An index of the questions and answers, re-
lating them to the appropriate sections of 
the Act, is also provided. 

INDEX 

Key to question prefixes: D—refers to defi-
nitions; FR—refers to fiduciary responsi-
bility. 

Section No. Question No. 

3(21)(A) ......................................... D–2, D–3, D–4, D–5. 
3(38) ............................................. FR–15. 
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Section No. Question No. 

402(c)(1) ....................................... FR–12. 
402(c)(2) ....................................... FR–15. 
402(c)(3) ....................................... FR–15. 
403(a)(2) ....................................... FR–15. 
404(a)(1)(B) .................................. FR–11, FR–17. 
405(a) ........................................... FR–13, FR–14, FR–16. 
405(c)(1) ....................................... FR–12, FR–15. 
405(c)(2) ....................................... D–4, FR–13, FR–14, 

FR–16. 
412 ................................................ D–2. 

NOTE: Questions D–2, D–3, D–4, and D–5 re-
late to not only section 3(21)(A) of title I of 
the Act, but also section 4975(e)(3) of the In-
ternal Revenue Code (section 2003 of the 
Act). The Internal Revenue Service has indi-
cated its concurrence with the answers to 
these questions. 

D–2 Q: Are persons who have no power to 
make any decisions as to plan policy, inter-
pretations, practices or procedures, but who 
perform the following administrative func-
tions for an employee benefit plan, within a 
framework of policies, interpretations, rules, 
practices and procedures made by other per-
sons, fiduciaries with respect to the plan: 

(1) Application of rules determining eligi-
bility for participation or benefits; 

(2) Calculation of services and compensa-
tion credits for benefits; 

(3) Preparation of employee communica-
tions material; 

(4) Maintenance of participants’ service 
and employment records; 

(5) Preparation of reports required by gov-
ernment agencies; 

(6) Calculation of benefits; 
(7) Orientation of new participants and ad-

vising participants of their rights and op-
tions under the plan; 

(8) Collection of contributions and applica-
tion of contributions as provided in the plan; 

(9) Preparation of reports concerning par-
ticipants’ benefits; 

(10) Processing of claims; and 
(11) Making recommendations to others for 

decisions with respect to plan administra-
tion? 

A: No. Only persons who perform one or 
more of the functions described in section 
3(21)(A) of the Act with respect to an em-
ployee benefit plan are fiduciaries. There-
fore, a person who performs purely ministe-
rial functions such as the types described 
above for an employee benefit plan within a 
framework of policies, interpretations, rules, 
practices and procedures made by other per-
sons is not a fiduciary because such person 
does not have discretionary authority or dis-
cretionary control respecting management 
of the plan, does not exercise any authority 
or control respecting management or dis-
position of the assets of the plan, and does 
not render investment advice with respect to 
any money or other property of the plan and 
has no authority or responsibility to do so. 

However, although such a person may not 
be a plan fiduciary, he may be subject to the 
bonding requirements contained in section 
412 of the Act if he handles funds or other 
property of the plan within the meaning of 
applicable regulations. 

The Internal Revenue Service notes that 
such persons would not be considered plan fi-
duciaries within the meaning of section 
4975(e)(3) of the Internal Revenue Code of 
1954. 

D–3 Q: Does a person automatically become 
a fiduciary with respect to a plan by reason 
of holding certain positions in the adminis-
tration of such plan? 

A: Some offices or positions of an em-
ployee benefit plan by their very nature re-
quire persons who hold them to perform one 
or more of the functions described in section 
3(21)(A) of the Act. For example, a plan ad-
ministrator or a trustee of a plan must, be 
the very nature of his position, have ‘‘dis-
cretionary authority or discretionary re-
sponsibility in the administration’’ of the 
plan within the meaning of section 
3(21)(A)(iii) of the Act. Persons who hold 
such positions will therefore be fiduciaries. 

Other offices and positions should be exam-
ined to determine whether they involve the 
performance of any of the functions de-
scribed in section 3(21)(A) of the Act. For ex-
ample, a plan might designate as a ‘‘benefit 
supervisor’’ a plan employee whose sole func-
tion is to calculate the amount of benefits to 
which each plan participant is entitled in ac-
cordance with a mathematical formula con-
tained in the written instrument pursuant to 
which the plan is maintained. The benefit su-
pervisor, after calculating the benefits, 
would then inform the plan administrator of 
the results of his calculations, and the plan 
administrator would authorize the payment 
of benefits to a particular plan participant. 
The benefit supervisor does not perform any 
of the functions described in section 3(21)(A) 
of the Act and is not, therefore, a plan fidu-
ciary. However, the plan might designate as 
a ‘‘benefit supervisor’’ a plan employee who 
has the final authority to authorize or dis-
allow benefit payments in cases where a dis-
pute exists as to the interpretation of plan 
provisions relating to eligibility for benefits. 
Under these circumstances, the benefit su-
pervisor would be a fiduciary within the 
meaning of section 3(21)(A) of the Act. 

The Internal Revenue Service notes that it 
would reach the same answer to this ques-
tion under section 4975(e)(3) of the Internal 
Revenue Code of 1954. 

D–4 Q: In the case of a plan established and 
maintained by an employer, are members of 
the board of directors of the employer fidu-
ciaries with respect to the plan? 

A: Members of the board of directors of an 
employer which maintains an employee ben-
efit plan will be fiduciaries only to the ex-
tent that they have responsibility for the 
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functions described in section 3(21)(A) of the 
Act. For example, the board of directors may 
be responsible for the selection and retention 
of plan fiduciaries. In such a case, members 
of the board of directors exercise ‘‘discre-
tionary authority or discretionary control 
respecting management of such plan’’ and 
are, therefore, fiduciaries with respect to the 
plan. However, their responsibility, and, con-
sequently, their liability, is limited to the 
selection and retention of fiduciaries (apart 
from co-fiduciary liability arising under cir-
cumstances described in section 405(a) of the 
Act). In addition, if the directors are made 
named fiduciaries of the plan, their liability 
may be limited pursuant to a procedure pro-
vided for in the plan instrument for the allo-
cation of fiduciary responsibilities among 
named fiduciaries or for the designation of 
persons other than named fiduciaries to 
carry out fiduciary responsibilities, as pro-
vided in section 405(c)(2). 

The Internal Revenue Service notes that it 
would reach the same answer to this ques-
tion under section 4975(e)(3) of the Internal 
Revenue Code of 1954. 

D–5 Q: Is an officer or employee of an em-
ployer or employee organization which spon-
sors an employee benefit plan a fiduciary 
with respect to the plan solely by reason of 
holding such office or employment if he or 
she performs none of the functions described 
in section 3(21)(A) of the Act? 

A: No, for the reasons stated in response to 
question D–2. 

The Internal Revenue Service notes that it 
would reach the same answer to this ques-
tion under section 4975(e)(3) of the Internal 
Revenue Code of 1954. 

FR–11 Q: In discharging fiduciary respon-
sibilities, may a fiduciary with respect to a 
plan rely on information, data, statistics or 
analyses provided by other persons who per-
form purely ministerial functions for such 
plan, such as those persons described in D–2 
above? 

A: A plan fiduciary may rely on informa-
tion, data, statistics or analyses furnished 
by persons performing ministerial functions 
for the plan, provided that he has exercised 
prudence in the selection and retention of 
such persons. The plan fiduciary will be 
deemed to have acted prudently in such se-
lection and retention if, in the exercise of or-
dinary care in such situation, he has no rea-
son to doubt the competence, integrity or re-
sponsibility of such persons. 

FR–12 Q: How many fiduciaries must an 
employee benefit plan have? 

A: There is no required number of fidu-
ciaries that a plan must have. Each plan 
must, of course, have at least one named fi-
duciary who serves as plan administrator 
and, if plan assets are held in trust, the plan 
must have at least one trustee. If these re-
quirements are met, there is no limit on the 
number of fiduciaries a plan may have. A 

plan may have as few or as many fiduciaries 
as are necessary for its operation and admin-
istration. Under section 402(c)(1) of the Act, 
if the plan so provides, any person or group 
of persons may serve in more than one fidu-
ciary capacity, including serving both as 
trustee and administrator. Conversely, fidu-
ciary responsibilities not involving manage-
ment and control of plan assets may, under 
section 405(c)(1) of the Act, be allocated 
among named fiduciaries and named fidu-
ciaries may designate persons other than 
named fiduciaries to carry out such fiduciary 
responsibilities, if the plan instrument ex-
pressly provides procedures for such alloca-
tion or designation. 

FR–13 Q: If the named fiduciaries of an em-
ployee benefit plan allocate their fiduciary 
responsibilities among themselves in accord-
ance with a procedure set forth in the plan 
for the allocation of responsibilities for oper-
ation and administration of the plan, to 
what extent will a named fiduciary be re-
lieved of liability for acts and omissions of 
other named fiduciaries in carrying out fidu-
ciary responsibilities allocated to them? 

A: If named fiduciaries of a plan allocate 
responsibilities in accordance with a proce-
dure for such allocation set forth in the plan, 
a named fiduciary will not be liable for acts 
and omissions of other named fiduciaries in 
carrying out fiduciary responsibilities which 
have been allocated to them, except as pro-
vided in section 405(a) of the Act, relating to 
the general rules of co-fiduciary responsi-
bility, and section 405(c)(2)(A) of the Act, re-
lating in relevant part to standards for es-
tablishment and implementation of alloca-
tion procedures. 

However, if the instrument under which 
the plan is maintained does not provide for a 
procedure for the allocation of fiduciary re-
sponsibilities among named fiduciaries, any 
allocation which the named fiduciaries may 
make among themselves will be ineffective 
to relieve a named fiduciary from responsi-
bility or liability for the performance of fi-
duciary responsibilities allocated to other 
named fiduciaries. 

FR–14 Q: If the named fiduciaries of an em-
ployee benefit plan designate a person who is 
not a named fiduciary to carry out fiduciary 
responsibilities, to what extent will the 
named fiduciaries be relieved of liability for 
the acts and omissions of such person in the 
performance of his duties? 

A: If the instrument under which the plan 
is maintained provides for a procedure under 
which a named fiduciary may designate per-
sons who are not named fiduciaries to carry 
out fiduciary responsibilities, named fidu-
ciaries of the plan will not be liable for acts 
and omissions of a person who is not a 
named fiduciary in carrying out the fidu-
ciary responsibilities which such person has 
been designated to carry out, except as pro-
vided in section 405(a) of the Act, relating to 
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the general rules of co-fiduciary liability, 
and section 405(c)(2)(A) of the Act, relating 
in relevant part to the designation of persons 
to carry out fiduciary responsibilities. 

However, if the instrument under which 
the plan is maintained does not provide for a 
procedure for the designation of persons who 
are not named fiduciaries to carry out fidu-
ciary responsibilities, then any such designa-
tion which the named fiduciaries may make 
will not relieve the named fiduciaries from 
responsibility or liability for the acts and 
omissions of the persons so designated. 

FR–15 Q: May a named fiduciary delegate 
responsibility for management and control 
of plan assets to anyone other than a person 
who is an investment manager as defined in 
section 3(38) of the Act so as to be relieved of 
liability for the acts and omissions of the 
person to whom such responsibility is dele-
gated? 

A: No. Section 405(c)(1) does not allow 
named fiduciaries to delegate to others au-
thority or discretion to manage or control 
plan assets. However, under the terms of sec-
tions 403(a)(2) and 402(c)(3) of the Act, such 
authority and discretion may be delegated to 
persons who are investment managers as de-
fined in section 3(38) of the Act. Further, 
under section 402(c)(2) of the Act, if the plan 
so provides, a named fiduciary may employ 
other persons to render advice to the named 
fiduciary to assist the named fiduciary in 
carrying out his investment responsibilities 
under the plan. 

FR–16 Q: Is a fiduciary who is not a named 
fiduciary with respect to an employee ben-
efit plan personally liable for all phases of 
the management and administration of the 
plan? 

A: A fiduciary with respect to the plan who 
is not a named fiduciary is a fiduciary only 
to the extent that he or she performs one or 
more of the functions described in section 
3(21)(A) of the Act. The personal liability of 
a fiduciary who is not a named fiduciary is 
generally limited to the fiduciary functions, 
which he or she performs with respect to the 
plan. With respect to the extent of liability 
of a named fiduciary of a plan where duties 
are properly allocated among named fidu-
ciaries or where named fiduciaries properly 
designate other persons to carry out certain 
fiduciary duties, see question FR–13 and FR– 
14. 

In addition, any fiduciary may become lia-
ble for breaches of fiduciary responsibility 
committed by another fiduciary of the same 
plan under circumstances giving rise to co- 
fiduciary liability, as provided in section 
405(a) of the Act. 

FR–17 Q: What are the ongoing responsibil-
ities of a fiduciary who has appointed trust-
ees or other fiduciaries with respect to these 
appointments? 

A: At reasonable intervals the performance 
of trustees and other fiduciaries should be 

reviewed by the appointing fiduciary in such 
manner as may be reasonably expected to en-
sure that their performance has been in com-
pliance with the terms of the plan and statu-
tory standards, and satisfies the needs of the 
plan. No single procedure will be appropriate 
in all cases; the procedure adopted may vary 
in accordance with the nature of the plan 
and other facts and circumstances relevant 
to the choice of the procedure. 

[40 FR 47491, Oct. 9, 1975. Redesignated at 41 
FR 1906, Jan. 13, 1976] 

§ 2509.75–9 Interpretive bulletin relat-
ing to guidelines on independence 
of accountant retained by Employee 
Benefit Plan. 

The Department of Labor today announced 
guidelines for determining when a qualified 
public accountant is independent for pur-
poses of auditing and rendering an opinion 
on the financial information required to be 
included in the annual report filed with the 
Department. 

Section 103(a)(3)(A) requires that the ac-
countant retained by an employee benefit 
plan be ‘‘independent’’ for purposes of exam-
ining plan financial information and ren-
dering an opinion on the financial state-
ments and schedules required to be con-
tained in the annual report. 

Under the authority of section 103(a)(3)(A) 
the Department of Labor will not recognize 
any person as an independent qualified pub-
lic accountant who is in fact not independent 
with respect to the employee benefit plan 
upon which that accountant renders an opin-
ion in the annual report filed with the De-
partment of Labor. For example, an account-
ant will not be considered independent with 
respect to a plan if: 

(1) During the period of professional en-
gagement to examine the financial state-
ments being reported, at the date of the 
opinion, or during the period covered by the 
financial statements, the accountant or his 
or her firm or a member thereof had, or was 
committed to acquire, any direct financial 
interest or any material indirect financial 
interest in such plan, or the plan sponsor, as 
that term is defined in section 3(16)(B) of the 
Act. 

(2) During the period of professional en-
gagement to examine the financial state-
ments being reported, at the date of the 
opinion, or during the period covered by the 
financial statements, the accountant, his or 
her firm or a member thereof was connected 
as a promoter, underwriter, investment advi-
sor, voting trustee, director, officer, or em-
ployee of the plan or plan sponsor except 
that a firm will not be deemed not inde-
pendent in regard to a particular plan if a 
former officer or employee of such plan or 
plan sponsor is employed by the firm and 
such individual has completely disassociated 
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himself from the plan or plan sponsor and 
does not participate in auditing financial 
statements of the plan covering any period 
of his or her employment by the plan or plan 
sponsor. For the purpose of this bulletin the 
term ‘‘member’’ means all partners or share-
holder employees in the firm and all profes-
sional employees participating in the audit 
or located in an office of the firm partici-
pating in a significant portion of the audit; 

(3) An accountant or a member of an ac-
counting firm maintains financial records 
for the employee benefit plan. 

However, an independent, qualified public 
accountant may permissably engage in or 
have members of his or her firm engage in 
certain activities which will not have the ef-
fect of removing recognition of his or her 
independence. For example, (1) an account-
ant will not fail to be recognized as inde-
pendent if at or during the period of his or 
her professional engagement with the em-
ployee benefit plan the accountant or his or 
her firm is retained or engaged on a profes-
sional basis by the plan sponsor, as that 
term is defined in section 3(16)(B) of the Act. 
However, to retain recognition of independ-
ence under such circumstances the account-
ant must not violate the prohibitions 
against recognition of independence estab-
lished under paragraphs (1), (2) or (3) of this 
interpretive bulletin; (2) the rendering of 
services by an actuary associated with an ac-
countant or accounting firm shall not impair 
the accountant’s or accounting firm’s inde-
pendence. However, it should be noted that 
the rendering of services to a plan by an ac-
tuary and accountant employed by the same 
firm may constitute a prohibited transaction 
under section 406(a)(1)(C) of the Act. The ren-
dering of such multiple services to a plan by 
a firm will be the subject of a later interpre-
tive bulletin that will be issued by the De-
partment of Labor. 

In determining whether an accountant or 
accounting firm is not, in fact, independent 
with respect to a particular plan, the Depart-
ment of Labor will give appropriate consid-
eration to all relevant circumstances, in-
cluding evidence bearing on all relationships 
between the accountant or accounting firm 
and that of the plan sponsor or any affiliate 
thereof, and will not confine itself to the re-
lationships existing in connection with the 
filing of annual reports with the Department 
of Labor. 

Further interpretive bulletins may be 
issued by the Department of Labor con-
cerning the question of independence of an 
accountant retained by an employee benefit 
plan. 

[40 FR 53998, Nov. 20, 1975, as amended at 40 
FR 59728, Dec. 30, 1975. Redesignated at 41 FR 
1906, Jan. 13, 1976] 

§ 2509.75–10 Interpretive bulletin relat-
ing to the ERISA Guidelines and 
the Special Reliance Procedure. 

On November 5, 1975, the Department of 
Labor (the ‘‘Department’’) and the Internal 
Revenue Service (the ‘‘Service’’) announced 
the publication of a compendium of authori-
tative rules (hereinafter referred to as the 
‘‘ERISA Guidelines’’) relating to ERISA re-
quirements. See T.I.R. No. 1415 (November 5, 
1975) issued by the Service. These rules were 
published in recognition of the need to pro-
vide an immediate and complete set of in-
terim guidelines to facilitate (1) adoption of 
new employee pension benefit plans (herein-
after referred to as ‘‘plans’’), and (2) prompt 
amendment of existing plans, in conform-
ance with the applicable requirements of the 
Employee Retirement Income Security Act 
of 1974 (‘‘ERISA’’) pending the issuance of 
final regulations or other rules. These rules 
govern the application of (1) the qualifica-
tion requirements of the Internal Revenue 
Code of 1954 (the ‘‘Code’’) added or amended 
by ERISA, and (2) the requirements of the 
provisions of parts 2 and 3 of title I of ERISA 
paralleling such qualification requirements 
(both such sets of requirements hereinafter 
referred to collectively as the ‘‘new quali-
fication requirements’’). 

The ERISA Guidelines incorporate by ref-
erence the documents relating to the new 
qualification requirements heretofore pub-
lished by the Department and by the Service 
as temporary or proposed regulations, rev-
enue rulings, revenue procedures, questions 
and answers, technical information releases, 
and other issuances. The ERISA Guidelines 
also incorporate additional documents pub-
lished on November 5, 1975, or to be published 
forthwith, which are necessary to complete 
the interim guidelines relating to the new 
qualification requirements. See the schedule 
set forth below for a complete list and brief 
description of the documents comprising the 
ERISA Guidelines. 

The Department and the Service empha-
sized that the ERISA Guidelines constitute 
the entire set of interim rules of the Depart-
ment and the Service for satisfying the new 
qualification requirements, and thus provide 
authoritative guidance in respect of the new 
statutory requirements bearing on qualifica-
tion. These rules are applicable to individ-
ually designed plans and to multiemployer 
(or other multiple employer) plans, and may 
be relied upon until amended or supple-
mented by final regulations or other rules. 
Moreover, the Department and the Service 
announced that any provisions of final regu-
lations or other rules which amend or sup-
plement the rules contained in the ERISA 
Guidelines will generally be prospective 
only, from the date of publication. Further, 
in the case of employee plan provisions 
adopted or amended before the date of such 
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publication which satisfy the ERISA Guide-
lines, such final regulations or other rules 
will generally be made effective for plan 
years commencing after such date, except in 
unusual circumstances. 

The Service further announced that the 
ERISA Guidelines incorporate the proce-
dures that will enable employers to obtain 
determination letters as to the qualification 
of pension, annuity, profit sharing, stock 
bonus and bond purchase plans which satisfy 
the requirements of sections 401(a), 403(a) 
and 405(a) of the Code, as amended by 
ERISA. The Service also pointed out that 
the ERISA Guidelines will enable sponsors of 
master and prototype plans (whether newly 
established or amended) to obtain opinion 
letters as to the acceptability of the form of 
such plans, and further, that employers who 
establish plans designed to meet the require-
ments of section 301(d) of the Tax Reduction 
Act of 1975 (relating to employee stock own-
ership plans) will be able to obtain deter-
mination letters as to the acceptability of 
such plans (whether or not such plans are in-
tended to be qualified). 

To facilitate further the adoption of new 
plans and the prompt amendment of existing 
plans in conformance with the new qualifica-
tion requirements, the Service announced on 
November 5, 1975, the adoption of a special 
procedure (hereinafter referred to as the 
‘‘Special Reliance Procedure’’) pursuant to 
which the adoption, on or before May 30, 
1976, of new plans and amendments of exist-
ing plans may be effectuated with full reli-
ance upon the rules which comprise the 
ERISA Guidelines and without regard to any 
amendment or supplementation of such rules 
before such date. Therefore, except in un-
usual circumstances (described in Technical 
Information Release No. 1416 (November 5, 
1975)), plans which comply with the Special 
Reliance Procedure shall generally be con-
sidered by the Service as satisfying the qual-
ification requirements of the Code added or 
amended by ERISA for plan years com-
mencing on or before December 31, 1976, to 

which such requirements are applicable, not-
withstanding the date when final regulations 
or other rules hereafter published which 
amend or supplement the rules comprising 
the ERISA Guidelines may otherwise be 
made effective. Reference is hereby made to 
Technical Information Release No. 1416 (No-
vember 5, 1975) for a description of the Spe-
cial Reliance Procedure. 

The Department announced that plans 
which comply with the Special Reliance Pro-
cedure will be considered by the Department 
as satisfying the requirements of the provi-
sions of parts 2 and 3 of title I of ERISA 
which parallel the qualification require-
ments of the Code added or amended by 
ERISA to the same extent as such plans are 
considered by the Service as satisfying, in 
accordance with the terms of the Special Re-
liance Procedure, such qualification require-
ments. 

The availability of the Special Reliance 
Procedure will substantially diminish the 
occasions for plans to avail themselves of the 
right to satisfy, for tax purposes, the quali-
fication requirements of the Code (added or 
amended by ERISA) by retroactive amend-
ments adopted during or after the close of a 
plan year, in accordance with section 401(b) 
of the Code and the temporary regulations 
thereunder. The Department pointed out 
that no explicit parallel provision to section 
401(b) of the Code is contained in title I of 
ERISA. Nevertheless, to the extent retro-
active amendments to a plan are made to 
satisfy the requirements of parts 2 and 3 of 
title I of ERISA which parallel the qualifica-
tion requirements of the Code added or 
amended by ERISA, the Department noted 
that such plan will be in compliance with 
such requirements if such an amendment de-
signed to satisfy such requirements (1) is 
adopted by the end of the plan year to which 
such requirements are applicable, and (2) is 
made effective for all purposes for such en-
tire plan year. 

The schedule of documents comprising the 
ERISA Guidelines follows. 

ERISA GUIDELINES—SCHEDULE OF DOCUMENTS 

Publication date 
1975 Document Subject Code and ERISA sections 

Jan. 8 ....................... TIR 1334 ................ Questions and answers relating to defined con-
tribution plans subject to ERISA.

410, 411, et al. 

Apr. 21 ..................... 40 FR 17576 .......... Notice of proposed rulemaking: Qualification 
(and other aspects) of HR–10 plans.

401(c), 401(d), 401(e), 46, 
50A, 72, 404(e), 901, and 
1379. 

June 4 ...................... T.D. 7358 ............... Temporary regulations: Notification of interested 
parties.

7476. 

July 14 ..................... T.D. 7367 ............... Temporary regulations: Notice of determination 
of qualification.

7476. 

Sept. 8 ..................... 40 FR 41654 .......... Department of Labor—Minimum standards for 
hours of service, years of service, and breaks 
in service relating to participation, vesting, and 
accrual of benefits.

401(a)(3)(B), 411(a)(5)(C), and 
ERISA secs. 202, 203, and 
204. 
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1 Multiple employer vacation plans gen-
erally consist of trust funds to which em-
ployers are obligated to make contributions 

ERISA GUIDELINES—SCHEDULE OF DOCUMENTS—Continued 

Publication date 
1975 Document Subject Code and ERISA sections 

Sept. 17 ................... TIR 1403 ................ Questions and answers relating mainly to de-
fined benefit plans subject to ERISA (addition 
to TIR 1334).

410, 411, et al. 

Sept. 18 ................... 40 FR 43034 .......... Notice of proposed rulemaking: Definitions of 
multi-employer plan and plan administrator.

414(f) and (g). 

Sept. 29 ................... T.D. 7377 ............... Temporary regulations: Certain retroactive 
amendments of employee plans.

401(b). 

Oct. 3 ....................... T.D. 7379 ............... Temporary regulations: Qualified joint and sur-
vivor annuities.

401(a)(11). 

T.D. 7380 ............... Temporary regulations: Minimum participation 
standards.

410. 

Oct. 8 ....................... T.D. 7381 ............... Temporary regulations: Commencement of bene-
fits.

401(a)(14). 

Oct. 15 ..................... T.D. 7382 ............... Temporary regulations: Requirement that bene-
fits under a qualified plan are not decreased 
on account of certain social security increases.

401(a)(15). 

Oct. 16 ..................... T.D. 7383 ............... Temporary regulations: Nonbank trustees of pen-
sion and profit sharing trusts benefiting owner- 
employees.

401(d)(1). 

40 FR 48517 .......... Notice of proposed rulemaking: Certain custodial 
accounts.

401(f). 

Oct. 30 ..................... TIR 1408 ................ Questions and answers relating to mergers, con-
solidations, etc.

401(a)(12) and 414(1). 

Nov. 3 ...................... Rev. Rul. 75–480, 
1975–44 IRB.

Updating of Rev. Rul. 71–446 to reflect changes 
mandated by ERISA.

401(a)(5). 

Rev. Rul. 75–481, 
1975–44 IRB.

Guidelines for determining whether contributions 
or benefits under plan satisfy the limitations of 
sec. 415 of the code.

401(a)(16) and 415. 

TIR 1411, Rev. 
Proc. 75–49, 
1975–48 IRB.

Vesting and discrimination ................................... 401(a)(4) and 411(d)(1). 

Nov. 4 ...................... TIR 1413 ................ Questions and answers relating to employee 
stock ownership plans.

401, 4975, and sec. 301(d) of 
the Tax Reduction Act of 
1975. 

Nov. 5 ...................... T.D. 7387 ............... Temporary regulations on minimum vesting 
standards.

411. 

T.D. 7388 ............... Controlled groups, businesses under common 
control, etc.

414(b) and (c). 

(1) ............................. TIR ......................... Nonforfeiture of employee derived accrued ben-
efit upon death.

411(a)(1). 

(1) ............................. ................................ Department of Labor—Interpretive bulletin: Defi-
nition of seasonal industries.

410(a)(3)(B), 411(a)(5)(C), and 
ERISA secs. 202(a)(3)(C), 
203(b)(2)(C). 

Nov. 7 ...................... 40 FR 52008 .......... Department of Labor—additional requirements 
applicable to definition of multiemployer plan.

414(f) and ERISA sec. 3(37). 

(1) ............................. ................................ Department of Labor—suspension of benefits 
upon reemployment of retiree.

411(a)(3)(B) and ERISA sec. 
203(a)(3)(A). 

Dec. 3 ...................... TIR 1422 ................ Assignment or alienation of plan benefits ............ 401(a)(13). 
Dec. 9 ...................... TIR 1424, Rev. 

Proc. 76–1, 
1976–1 IRB..

Vesting and discrimination ................................... 401(a)(4) and 411(d)(1). 

(1) ............................. TIR, Rev. Rul ......... Appropriate conversion factor .............................. 411(c)(2)(B)(ii). 

1 To be published forthwith. 

[41 FR 3289, Jan. 22, 1976] 

§ 2509.78–1 Interpretive bulletin relat-
ing to payments by certain em-
ployee welfare benefit plans. 

The Department of Labor today announced 
its interpretation of certain provisions of 
part 4 of title I of the Employee Retirement 
Income Security Act of 1974 (ERISA), as 
those sections apply to a payment by mul-
tiple employer vacation plans of a sum of 
money to which a participant of beneficiary 

of the plan is entitled to a party other than 
the participant or beneficiary. 1 
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pursuant to collective bargaining agree-
ments. Benefits are generally paid at speci-
fied intervals (usually annually or semi-an-
nually) and such benefits are neither contin-
gent upon the occurrence of a specified event 
nor restricted to use for a specified purpose 
when paid to the participant. 

2 Section 403 (c) and (d) provide certain ex-
ceptions to this requirement, not here rel-
evant. 

Section 402(b)(4) of ERISA requires every 
employee benefit plan to specify the basis on 
which payments are made to and from the 
plan. 

Section 403(c)(1) of ERISA generally re-
quires the assets of an employee benefit plan 
to be held for the exclusive purpose of pro-
viding benefits to participants in the plan 
and their beneficiaries 2 and defraying rea-
sonable expenses of administering the plan. 
Similarly, section 404(a)(1)(A) requires a plan 
fiduciary to discharge his duties with respect 
to a plan solely in the interest of the partici-
pants and beneficiaries of the plan and for 
the exclusive purpose of providing benefits 
to participants and their beneficiaries and 
defraying reasonable expenses of admin-
istering the plan. Section 404(a)(1)(D) further 
requires the fiduciary to act in accordance 
with the documents and instruments gov-
erning the plan insofar as such documents 
and instruments are consistent with the pro-
visions of title I of ERISA. 

In addition, section 406(a) of ERISA specifi-
cally prohibits a fiduciary with respect to a 
plan from causing the plan to engage in a 
transaction if he knows or should know that 
such transaction constitutes, inter alia, a di-
rect or indirect: furnishing of goods, services 
or facilities between the plan and a party in 
interest (section 406(a)(1)(C)); or transfer to, 
or use by or for the benefit of, a party in in-
terest of any assets of the plan (section 
406(a)(1)(D)). Section 406(b)(2) of ERISA pro-
hibits a plan fiduciary from acting in any 
transaction involving the plan on behalf of a 
party, or representing a party, whose inter-
ests are adverse to the interests of the plan 
or of its participants or beneficiaries. 

In this regard, however, Prohibited Trans-
action Exemptions 76–1, Part C, (41 FR 12740, 
March 26, 1976) and 77–10 (42 FR 33918, July 1, 
1977) exempt from the prohibitions of section 
406(a) and 406(b)(2), respectively, the provi-
sion of administrative services by a multiple 
employer plan if specified conditions are 
met. These conditions are: (a) the plan re-
ceives reasonable compensation for the pro-
vision of the services (for purposes of the ex-
emption, ‘‘reasonable compensation’’ need 
not include a profit which would ordinarily 
have been received in an arm’s length trans-
action, but must be sufficient to reimburse 
the plan for its costs); (b) the arrangement 
allows any multiple employer plan which is 

a party to the transaction to terminate the 
relationship on a reasonably short notice 
under the circumstances; and (c) the plan 
complies with certain recordkeeping require-
ments. It should be noted that plans not sub-
ject to Prohibited Transaction Exemptions 
76–1 and 77–10—i.e., plans that are not mul-
tiple employer plans—cannot rely upon these 
exemptions. 

A payment by a vacation plan of all or any 
portion of benefits to which a plan partici-
pant or beneficiary is entitled to a party 
other than the participant or beneficiary 
will comply with the above-mentioned sec-
tions of ERISA if the arrangement pursuant 
to which payments are made does not con-
stitute a prohibited transaction under 
ERISA and: 

(1) The plan documents expressly state 
that benefits payable under the plan to a 
participant or beneficiary may, at the direc-
tion of the participant or beneficiary, be paid 
to a third party rather than to the partici-
pant or beneficiary; 

(2) The participant or beneficiary directs 
in writing that the plan trustee(s) shall pay 
a named third party all or a specified portion 
of the sum of money which would otherwise 
be paid under the plan to him or her; and 

(3) A payment is made to a third party 
only when or after the money would other-
wise be payable to the plan participant or 
beneficiary. 
In the case of a multiple employer plan (as 
defined in Prohibited Transaction Exemp-
tion 76–1, Part C, Section III), if the arrange-
ment to make payments to a third party is 
a prohibited transaction under ERISA, the 
arrangement will comply with the above- 
mentioned sections of ERISA if the condi-
tions of Prohibited Transaction Exemptions 
76–1, Part C, and 77–10 and the above three 
paragraphs are met. In this regard, it is the 
view of the Department that the mere pay-
ment of money to which a participant or 
beneficiary is entitled, at the direction of 
the participant or beneficiary, to a third 
party who is a party in interest would not 
constitute a transfer of plan assets prohib-
ited under section 406(a)(1)(D). It is also the 
view of the Department that if a trustee or 
other fudiciary of a plan, in addition to his 
duties with respect to the plan, serves in a 
decisionmaking capacity with another party, 
the mere fact that the fiduciary effects pay-
ments to such party of money to which a 
participant is entitled at the direction of the 
participant and in accordance with specific 
provisions of governing plan documents and 
instruments, does not amount to a prohib-
ited transaction under section 406(b)(2). 

It should be noted that the interpretation 
set forth herein deals solely with the appli-
cation of the provisions of title I of ERISA 
to the arrangements described herein. It does 
not deal with the application of any other 
statute to such arrangements. Specifically, 
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1 Under Reorganization Plan No. 4 of 1978 
(43 FR 47713, October 17, 1978), the authority 
of the Secretary of the Treasury to issue rul-
ings under the prohibited transactions provi-
sions of section 4975 of the Code has been 
transferred, with certain exceptions not here 
relevant, to the Secretary of Labor. Except 
with respect to the types of plans covered, 
the prohibited transaction provisions of sec-
tion 406 of ERISA generally parallel the pro-
hibited transaction of provisions of section 
4975 of the Code. 

no opinion is expressed herein as to the ap-
plication of section 302 of the Labor Manage-
ment Relations Act, 1947 or the Internal Rev-
enue Code of 1954 (particularly the provisions 
of section 501(c)(9) of the Code). 

[43 FR 58565, Dec. 15, 1978] 

§ 2509.94–3 Interpretive bulletin relat-
ing to in-kind contributions to em-
ployee benefit plans. 

(a) General. This bulletin sets forth the 
views of the Department of Labor (the De-
partment) concerning in-kind contributions 
(i.e., contributions of property other than 
cash) in satisfaction of an obligation to con-
tribute to an employee benefit plan to which 
part 4 of title I of the Employee Retirement 
Income Security Act of 1974 (ERISA) or a 
plan to which section 4975 of the Internal 
Revenue Code (the Code) applies. (For pur-
poses of this document the term ‘‘plan’’ shall 
refer to either or both types of such entities 
as appropriate). Section 406(a)(1)(A) of 
ERISA provides that a fiduciary with respect 
to a plan shall not cause the plan to engage 
in a transaction if the fiduciary knows or 
should know that the transaction con-
stitutes a direct or indirect sale or exchange 
of any property between a plan and a ‘‘party 
in interest’’ as defined in section 3(14) of 
ERISA. The Code imposes a two-tier excise 
tax under section 4975(c)(1)(A) an any direct 
or indirect sale or exchange of any property 
between a plan and a ‘‘disqualified person’’ 
as defined in section 4975(e)(2) of the Code. 
An employer or employee organization that 
maintains a plan is included within the defi-
nitions of ‘‘party in interest’’ and ‘‘disquali-
fied person.’’ 1 

In Commissioner of Internal Revenue v. Key-
stone Consolidated Industries, Inc., ll U.S. 
ll, 113 S. Ct. 2006 (1993), the Supreme Court 
held that an employer’s contribution of 
unencumbered real property to a tax-quali-
fied defined benefit pension plan was a sale 
or exchange prohibited under section 4975 of 
the Code where the stated fair market value 
of the property was credited against the em-
ployer’s obligation to the defined benefit 
pension plan. The parties stipulated that the 
property was contributed to the plan free of 
encumbrances and the stated fair market 

value of the property was not challenged. 113 
S. Ct. at 2009. In reaching its holding the 
Court construed section 4975(f)(3) of the Code 
(and therefore section 406(c) of ERISA), re-
garding transfers of encumbered property, 
not as a limitation but rather as extending 
the reach of section 4975(c)(1)(A) of the Code 
(and thus section 406(a)(1)(A) of ERISA) to 
include contributions of encumbered prop-
erty that do not satisfy funding obligations. 
Id. at 2013. Accordingly, the Court concluded 
that the contribution of unencumbered prop-
erty was prohibited under section 
4975(c)(1)(A) of the Code (and thus section 
406(a)(1)(A) of ERISA) as ‘‘at least both an 
indirect type of sale and a form of exchange, 
since the property is exchanged for diminu-
tion of the employer’s funding obligation.’’ 
113 S. Ct. at 2012. 

(b) Defined benefit plans. Consistent with 
the reasoning of the Supreme Court in Key-
stone, because an employer’s or plan spon-
sor’s in-kind contribution to a defined ben-
efit pension plan is credited to the plan’s 
funding standard account it would constitute 
a transfer to reduce an obligation of the 
sponsor or employer to the plan. Therefore, 
in the absence of an applicable exemption, 
such a contribution would be prohibited 
under section 406(a)(1)(A) of ERISA and sec-
tion 4975(c)(1)(A) of the Code. Such an in- 
kind contribution would constitute a prohib-
ited transaction even if the value of the con-
tribution is in excess of the sponsor’s or em-
ployer’s funding obligation for the plan year 
in which the contribution is made and thus 
is not used to reduce the plan’s accumulated 
funding deficiency for that plan year because 
the contribution would result in a credit 
against funding obligations which might 
arise in the future. 

(c) Defined contribution and welfare plans. In 
the context of defined contribution pension 
plans and welfare plans, it is the view of the 
Department that an in-kind contribution to 
a plan that reduces an obligation of a plan 
sponsor or employer to make a contribution 
measured in terms of cash amounts would 
constitute a prohibited transaction under 
section 406(a)(1)(A) of ERISA (and section 
4975(c)(1)(A) of the Code) unless a statutory 
or administrative exemption under section 
408 of ERISA (or sections 4975(c)(2) or (d) of 
the Code) applies. For example, if a profit 
sharing plan required the employer to make 
annual contributions ‘‘in cash or in kind’’ 
equal to a given percentage of the employer’s 
net profits for the year, an in-kind contribu-
tion used to reduce this obligation would 
constitute a prohibited transaction in the 
absence of an exemption because the amount 
of the contribution obligation is measured in 
terms of cash amounts (a percentage of prof-
its) even though the terms of the plan pur-
port to permit in-kind contributions. 

Conversely, a transfer of unencumbered 
property to a welfare benefit plan that does 
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not relieve the sponsor or employer of any 
present or future obligation to make a con-
tribution that is measured in terms of cash 
amounts would not constitute a prohibited 
transaction under section 406(a)(1)(A) of 
ERISA or section 4975(c)(1)(A) of the Code. 
The same principles apply to defined con-
tribution plans that are not subject to the 
minimum funding requirements of section 
302 of ERISA or section 412 of the Code. For 
example, where a profit sharing or stock 
bonus plan, by its terms, is funded solely at 
the discretion of the sponsoring employer, 
and the employer is not otherwise obligated 
to make a contribution measured in terms of 
cash amounts, a contribution of 
unencumbered real property would not be a 
prohibited sale or exchange between the plan 
and the employer. If, however, the same em-
ployer had made an enforceable promise to 
make a contribution measured in terms of 
cash amounts to the plan, a subsequent con-
tribution of unencumbered real property 
made to offset such an obligation would be a 
prohibited sale or exchange. 

(d) Fiduciary standards. Independent of the 
application of the prohibited transaction 
provisions, fiduciaries of plans covered by 
part 4 of title I of ERISA must determine 
that acceptance of an in-kind contribution is 
consistent with ERISA’s general standards 
of fiduciary conduct. It is the view of the De-
partment that acceptance of an in-kind con-
tribution is a fiduciary act subject to section 
404 of ERISA. In this regard, sections 
406(a)(1)(A) and (B) of ERISA require that fi-
duciaries discharge their duties to a plan 
solely in the interests of the participants 
and beneficiaries, for the exclusive purpose 
of providing benefits and defraying reason-
able administrative expenses, and with the 
care, skill, prudence, and diligence under the 
circumstances then prevailing that a pru-
dent person acting in a like capacity and fa-
miliar with such matters would use in the 
conduct of an enterprise of a like character 
and with like aims. In addition, section 
406(a)(1)(C) requires generally that fidu-
ciaries diversify plan assets so as to mini-
mize the risk of large losses. Accordingly, 
the fiduciaries of a plan must act ‘‘pru-
dently,’’ ‘‘solely in the interest’’ of the 
plan’s participants and beneficiaries and 
with a view to the need to diversify plan as-
sets when deciding whether to accept in-kind 
contributions. If accepting an in-kind con-
tribution is not ‘‘prudent,’’ not ‘‘solely in the 
interest’’ of the participants and bene-
ficiaries of the plan, or would result in an 
improper lack of diversification of plan as-
sets, the responsible fiduciaries of the plan 
would be liable for any losses resulting from 
such a breach of fiduciary responsibility, 
even if a contribution in kind does not con-
stitute a prohibited transaction under sec-
tion 406 of ERISA. In this regard, a fiduciary 
should consider any liabilities appurtenant 

to the in-kind contribution to which the plan 
would be exposed as a result of acceptance of 
the contribution. 

[59 FR 66736, Dec. 28, 1994] 

§ 2509.95–1 Interpretive bulletin relat-
ing to the fiduciary standards 
under ERISA when selecting an an-
nuity provider for a defined benefit 
pension plan. 

(a) Scope. This Interpretive Bulletin pro-
vides guidance concerning certain fiduciary 
standards under part 4 of title I of the Em-
ployee Retirement Income Security Act of 
1974 (ERISA), 29 U.S.C. 1104–1114, applicable 
to the selection of an annuity provider for 
the purpose of benefit distributions from a 
defined benefit pension plan (hereafter ‘‘pen-
sion plan’’) when the pension plan intends to 
transfer liability for benefits to an annuity 
provider. For guidance applicable to the se-
lection of an annuity provider for benefit dis-
tributions from an individual account plan 
see 29 CFR 2550.404a–4. 

(b) In General. Generally, when a pension 
plan purchases an annuity from an insurer as 
a distribution of benefits, it is intended that 
the plan’s liability for such benefits is trans-
ferred to the annuity provider. The Depart-
ment’s regulation defining the term ‘‘partic-
ipant covered under the plan’’ for certain 
purposes under title I of ERISA recognizes 
that such a transfer occurs when the annuity 
is issued by an insurance company licensed 
to do business in a State. 29 CFR 2510.3– 
3(d)(2)(ii). Although the regulation does not 
define the term ‘‘participant’’ or ‘‘bene-
ficiary’’ for purposes of standing to bring an 
action under ERISA § 502(a), 29 U.S.C. 1132(a), 
it makes clear that the purpose of a benefit 
distribution annuity is to transfer the plan’s 
liability with respect to the individual’s ben-
efits to the annuity provider. 

Pursuant to ERISA section 404(a)(1), 29 
U.S.C. 1104(a)(1), fiduciaries must discharge 
their duties with respect to the plan solely 
in the interest of the participants and bene-
ficiaries. Section 404(a)(1)(A), 29 U.S.C. 
1104(a)(1)(A), states that the fiduciary must 
act for the exclusive purpose of providing 
benefits to the participants and beneficiaries 
and defraying reasonable plan administra-
tion expenses. In addition, section 
404(a)(1)(B), 29 U.S.C. 1104(a)(1)(B), requires a 
fiduciary to act with the care, skill, pru-
dence and diligence under the prevailing cir-
cumstances that a prudent person acting in 
a like capacity and familiar with such mat-
ters would use. 

(c) Selection of Annuity Providers. The se-
lection of an annuity provider for purposes of 
a pension benefit distribution, whether upon 
separation or retirement of a participant or 
upon the termination of a plan, is a fiduciary 
decision governed by the provisions of part 4 
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of title I of ERISA. In discharging their obli-
gations under section 404(a)(1), 29 U.S.C. 
1104(a)(1), to act solely in the interest of par-
ticipants and beneficiaries and for the exclu-
sive purpose of providing benefits to the par-
ticipants and beneficiaries as well as defray-
ing reasonable expenses of administering the 
plan, fiduciaries choosing an annuity pro-
vider for the purpose of making a benefit dis-
tribution must take steps calculated to ob-
tain the safest annuity available, unless 
under the circumstances it would be in the 
interests of participants and beneficiaries to 
do otherwise. In addition, the fiduciary obli-
gation of prudence, described at section 
404(a)(1)(B), 29 U.S.C. 1104(a)(1)(B), requires, 
at a minimum, that plan fiduciaries conduct 
an objective, thorough and analytical search 
for the purpose of identifying and selecting 
providers from which to purchase annuities. 
In conducting such a search, a fiduciary 
must evaluate a number of factors relating 
to a potential annuity provider’s claims pay-
ing ability and creditworthiness. Reliance 
solely on ratings provided by insurance rat-
ing services would not be sufficient to meet 
this requirement. In this regard, the types of 
factors a fiduciary should consider would in-
clude, among other things: 

(1) The quality and diversification of the 
annuity provider’s investment portfolio; 

(2) The size of the insurer relative to the 
proposed contract; 

(3) The level of the insurer’s capital and 
surplus; 

(4) The lines of business of the annuity pro-
vider and other indications of an insurer’s 
exposure to liability; 

(5) The structure of the annuity contract 
and guarantees supporting the annuities, 
such as the use of separate accounts; 

(6) The availability of additional protec-
tion through state guaranty associations and 
the extent of their guarantees. Unless they 
possess the necessary expertise to evaluate 
such factors, fiduciaries would need to ob-
tain the advice of a qualified, independent 
expert. A fiduciary may conclude, after con-
ducting an appropriate search, that more 
than one annuity provider is able to offer the 
safest annuity available. 

(d) Costs and Other Considerations. The 
Department recognizes that there are situa-
tions where it may be in the interest of the 
participants and beneficiaries to purchase 
other than the safest available annuity. 
Such situations may occur where the safest 
available annuity is only marginally safer, 
but disproportionately more expensive than 
competing annuities, and the participants 
and beneficiaries are likely to bear a signifi-
cant portion of that increased cost. For ex-
ample, where the participants in a termi-
nating pension plan are likely to receive, in 
the form of increased benefits, a substantial 
share of the cost savings that would result 
from choosing a competing annuity, it may 

be in the interest of the participants to 
choose the competing annuity. It may also 
be in the interest of the participants and 
beneficiaries to choose a competing annuity 
of the annuity provider offering the safest 
available annuity is unable to demonstrate 
the ability to administer the payment of 
benefits to the participants and bene-
ficiaries. The Department notes, however, 
that increased cost or other considerations 
could never justify putting the benefits of 
annuitized participants and beneficiaries at 
risk by purchasing an unsafe annuity. 

In contrast to the above, a fiduciary’s deci-
sion to purchase more risky, lower-priced an-
nuities in order to ensure or maximize a re-
version of excess assets that will be paid 
solely to the employer-sponsor in connection 
with the termination of an over-funded pen-
sion plan would violate the fiduciary’s duties 
under ERISA to act solely in the interest of 
the plan participants and beneficiaries. In 
such circumstances, the interests of those 
participants and beneficiaries who will re-
ceive annuities lies in receiving the safest 
annuity available and other participants and 
beneficiaries have no countervailing inter-
ests. The fiduciary in such circumstances 
must make diligent efforts to assure that the 
safest available annuity is purchased. 

Similarly, a fiduciary may not purchase a 
riskier annuity solely because there are in-
sufficient assets in a defined benefit plan to 
purchase a safer annuity. The fiduciary may 
have to condition the purchase of annuities 
on additional employer contributions suffi-
cient to purchase the safest available annu-
ity. 

(e) Conflicts of Interest. Special care 
should be taken in reversion situations 
where fiduciaries selecting the annuity pro-
vider have an interest in the sponsoring em-
ployer which might affect their judgment 
and therefore create the potential for a vio-
lation of ERISA § 406(b)(1). As a practical 
matter, many fiduciaries have this conflict 
of interest and therefore will need to obtain 
and follow independent expert advice cal-
culated to identify those insurers with the 
highest claims-paying ability willing to 
write the business. 

[60 FR 12329, Mar. 6, 1995, as amended at 72 
FR 52006, Sept. 12, 2007; 73 FR 58447, Oct. 7, 
2008] 

§ 2509.96–1 Interpretive bulletin relat-
ing to participant investment edu-
cation. 

(a) Scope. This interpretive bulletin 
sets forth the Department of Labor’s 
interpretation of section 3(21)(A)(ii) of 
the Employee Retirement Income Se-
curity Act of 1974, as amended 
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1 The section 404(c) regulation conditions 
relief from fiduciary liability on, among 
other things, the participant or beneficiary 
being provided or having the opportunity to 
obtain sufficient investment information re-
garding the investment alternatives avail-
able under the plan in order to make in-
formed investment decisions. Compliance 
with this condition, however, does not re-
quire that participants and beneficiaries be 
offered or provided either investment advice 
or investment education, e.g. regarding gen-
eral investment principles and strategies, to 
assist them in making investment decisions. 
29 CFR 2550.404c–1(c)(4). 

2 Issues relating to the circumstances 
under which information provided to partici-
pants and beneficiaries may affect a partici-
pant’s or beneficiary’s ability to exercise 
independent control over the assets in his or 
her account for purposes of relief from fidu-
ciary liability under ERISA section 404(c) 
are beyond the scope of this interpretive bul-
letin. Accordingly, no inferences should be 
drawn regarding such issues. See 29 CFR 
2550.404c–1(c)(2). It is the view of the Depart-
ment, however, that the provision of invest-
ment-related information and material to 
participants and beneficiaries in accordance 
with paragraph (d) of this interpretive bul-
letin will not, in and of itself, affect the 
availability of relief under section 404(c). 

3 The Department has expressed the view 
that, for purposes of section 3(21)(A)(ii), such 
fees or other compensation need not come 
from the plan and should be deemed to in-
clude all fees or other compensation incident 
to the transaction in which the investment 
advise has been or will be rendered. See A.O. 
83–60A (Nov. 21, 1983); Reich v. McManus, 883 
F. Supp. 1144 (N.D. Ill. 1995). 

(ERISA), and 29 CFR 2510.3–21(c) as ap-
plied to the provision of investment-re-
lated educational information to par-
ticipants and beneficiaries in partici-
pant-directed individual account pen-
sion plans (i.e., pension plans that per-
mit participants and beneficiaries to 
direct the investment of assets in their 
individual accounts, including plans 
that meet the requirements of the De-
partment’s regulations at 29 CFR 
2550.404c–1). 

(b) General. Fiduciaries of an em-
ployee benefit plan are charged with 
carrying out their duties prudently and 
solely in the interest of participants 
and beneficiaries of the plan, and are 
subject to personal liability to, among 
other things, make good any losses to 
the plan resulting from a breach of 
their fiduciary duties. ERISA sections 
403, 404 and 409, 29 U.S.C. 1103, 1104, and 
1109. Section 404(c) of ERISA provides a 
limited exception to these rules for a 
pension plan that permits a participant 
or beneficiary to exercise control over 
the assets in his or her individual ac-
count. The Department of Labor’s reg-
ulation, at 29 CFR 2550.404c–1, describes 
the kinds of plans to which section 
404(c) applies, the circumstances under 
which a participant or beneficiary will 
be considered to have exercised inde-
pendent control over the assets in his 
or her account, and the consequences 
of a participant’s or beneficiary’s exer-
cise of such control. 1 With both an in-
crease in the number of participant-di-
rected individual account plans and the 
number of investment options avail-
able to participants and beneficiaries 
under such plans, there has been an in-
creasing recognition of the importance 
of providing participants and bene-
ficiaries whose investment decisions 

will directly affect their income at re-
tirement, with information designed to 
assist them in making investment and 
retirement-related decisions appro-
priate to their particular situations. 
Concerns have been raised, however, 
that the provision of such information 
may in some situations be viewed as 
rendering ‘‘investment advice for a fee 
or other compensation,’’ within the 
meaning of ERISA section 3(21)(A)(ii), 
thereby giving rise to fiduciary status 
and potential liability under ERISA for 
investment decisions of plan partici-
pants and beneficiaries. In response to 
these concerns, the Department of 
Labor is clarifying herein the applica-
bility of ERISA section 3(21)(A)(ii) and 
29 CFR 2510.3–21(c) to the provision of 
investment-related educational infor-
mation to participants and bene-
ficiaries in participant directed indi-
vidual account plans. 2 In providing 
this clarification, the Department does 
not address the ‘‘fee or other com-
pensation, direct or indirect,’’ which is 
a necessary element of fiduciary status 
under ERISA section 3(21)(A)(ii). 3 

(c) Investment advice. Under ERISA 
section 3(21)(A)(ii), a person is consid-
ered a fiduciary with respect to an em-
ployee benefit plan to the extent that 
person ‘‘renders investment advice for 
a fee or other compensation, direct or 
indirect, with respect to any moneys or 
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4 This IB does not address the application 
of 29 CFR 2510.3–21(c) to communications 

with fiduciaries of participant-directed indi-
vidual account pension plan plans. 

other property of such plan, or has any 
authority to do so . . . .’’ The Depart-
ment issued a regulation, at 29 CFR 
2510.3–21(c), describing the cir-
cumstances under which a person will 
be considered to be rendering ‘‘invest-
ment advice’’ within the meaning of 
section 3(21)(A)(ii). Because section 
3(21)(A)(ii) applies to advice with re-
spect to ‘‘any moneys or other prop-
erty’’ of a plan and 29 CFR 2510.3–21(c) 
is intended to clarify the application of 
that section, it is the view of the De-
partment of Labor that the criteria set 
forth in the regulation apply to deter-
mine whether a person renders ‘‘in-
vestment advice’’ to a pension plan 
participant or beneficiary who is per-
mitted to direct the investment of as-
sets in his or her individual account. 
Applying 29 CFR 2510.3–21(c) in the con-
text of providing investment-related 
information to participants and bene-
ficiaries of participant-directed indi-
vidual account pension plans, a person 
will be considered to be rendering ‘‘in-
vestment advice,’’ within the meaning 
of ERISA section 3(21)(A)(ii), to a par-
ticipant or beneficiary only if: 

(1)(i) The person renders advice to 
the participant or beneficiary as to the 
value of securities or other property, or 
makes recommendations as to the ad-
visability of investing in, purchasing, 
or selling securities or other property 
(2510.3–21(c)(1)(i); and 

(ii) The person, either directly or in-
directly, 

(A) Has discretionary authority or 
control with respect to purchasing or 
selling securities or other property for 
the participant or beneficiary (2510.3– 
21(c)(1)(ii)(A)), or 

(B) Renders the advice on a regular 
basis to the participant or beneficiary, 
pursuant to a mutual agreement, ar-
rangement or understanding (written 
or otherwise) with the participant or 
beneficiary that the advice will serve 
as a primary basis for the participant’s 
or beneficiary’s investment decisions 
with respect to plan assets and that 
such person will render individualized 
advice based on the particular needs of 
the participant or beneficiary (2510.3– 
21(c)(1)(ii)(B)). 4 Whether the provision 

of particular investment-related infor-
mation or materials to a participant or 
beneficiary constitutes the rendering 
of ‘‘investment advice,’’ within the 
meaning of 29 CFR 2510.3–21(c)(1), gen-
erally can be determined only by ref-
erence to the facts and circumstances 
of the particular case with respect to 
the individual plan participant or bene-
ficiary. To facilitate such determina-
tions, however, the Department of 
Labor has identified, in paragraph (d), 
below, examples of investment-related 
information and materials which if 
provided to plan participants and bene-
ficiaries would not, in the view of the 
Department, result in the rendering of 
‘‘investment advice’’ under ERISA sec-
tion 3(21)(A)(ii) and 29 CFR 2510.3–21(c). 

(d) Investment education. For purposes 
of ERISA section 3(21)(A)(ii) and 29 
CFR 2510.3–21(c), the Department of 
Labor has determined that the fur-
nishing of the following categories of 
information and materials to a partici-
pant or beneficiary in a participant-di-
rected individual account pension plan 
will not constitute the rendering of 
‘‘investment advice,’’ irrespective of 
who provides the information (e.g., 
plan sponsor, fiduciary or service pro-
vider), the frequency with which the 
information is shared, the form in 
which the information and materials 
are provided (e.g., on an individual or 
group basis, in writing or orally, or via 
video or computer software), or wheth-
er an identified category of informa-
tion and materials is furnished alone or 
in combination with other identified 
categories of information and mate-
rials. 

(1) Plan information. (i) Information 
and materials that inform a partici-
pant or beneficiary about the benefits 
of plan participation, the benefits of 
increasing plan contributions, the im-
pact of preretirement withdrawals on 
retirement income, the terms of the 
plan, or the operation of the plan; or 

(ii) Information such as that de-
scribed in 29 CFR 2550.404c–1(b)(2)(i) on 
investment alternatives under the plan 
(e.g., descriptions of investment objec-
tives and philosophies, risk and return 
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5 Descriptions of investment alternatives 
under the plan may include information re-
lating to the generic asset class (e,g., equi-
ties, bonds, or cash) of the investment alter-
natives. 29 CFR 2550.404c–1(b)(2)(i)(B)(1)(ii). 

characteristics, historical return infor-
mation, or related prospectuses). 5 The 
information and materials described 
above relate to the plan and plan par-
ticipation, without reference to the ap-
propriateness of any individual invest-
ment option for a particular partici-
pant or beneficiary under the plan. The 
information, therefore, does not con-
tain either ‘‘advice’’ or ‘‘recommenda-
tions’’ within the meaning of 29 CFR 
2510.3–21(c)(1)(i). Accordingly, the fur-
nishing of such information would not 
constitute the rendering of ‘‘invest-
ment advice’’ for purposes of section 
3(21)(A)(ii) of ERISA. 

(2) General financial and investment in-
formation. Information and materials 
that inform a participant or bene-
ficiary about: (i) General financial and 
investment concepts, such as risk and 
return, diversification, dollar cost 
averaging, compounded return, and tax 
deferred investment; (ii) historic dif-
ferences in rates of return between dif-
ferent asset classes (e.g., equities, 
bonds, or cash) based on standard mar-
ket indices; (iii) effects of inflation; 
(iv) estimating future retirement in-
come needs; (v) determining invest-
ment time horizons; and (vi) assessing 
risk tolerance. The information and 
materials described above are general 
financial and investment information 
that have no direct relationship to in-
vestment alternatives available to par-
ticipants and beneficiaries under a plan 
or to individual participants or bene-
ficiaries. The furnishing of such infor-
mation, therefore, would not con-
stitute rendering ‘‘advice’’ or making 
‘‘recommendations’’ to a participant or 
beneficiary within the meaning of 29 
CFR 2510.3–21(c)(1)(i). Accordingly, the 
furnishing of such information would 
not constitute the rendering of ‘‘in-
vestment advice’’ for purposes of sec-
tion 3(21)(A)(ii) of ERISA. 

(3) Asset allocation models. Informa-
tion and materials (e.g., pie charts, 
graphs, or case studies) that provide a 
participant or beneficiary with models, 
available to all plan participants and 
beneficiaries, of asset allocation port-

folios of hypothetical individuals with 
different time horizons and risk pro-
files, where: (i) Such models are based 
on generally accepted investments 
theories that take into account the 
historic returns of different asset class-
es (e.g., equities, bonds, or cash) over 
define periods of time; (ii) all material 
facts and assumptions on which such 
models are based (e.g., retirement ages, 
life expectancies, income levels, finan-
cial resources, replacement income ra-
tios, inflation rates, and rates of re-
turn) accompany the models; (iii) to 
the extent that an asset allocation 
model identifies any specific invest-
ment alternative available under the 
plan, the model is accompanied by a 
statement indicating that other invest-
ment alternatives having similar risk 
and return characteristics may be 
available under the plan and identi-
fying where information on those in-
vestment alternatives may be ob-
tained; and (iv) the asset allocation 
models are accompanied by a state-
ment indicating that, in applying par-
ticular asset allocation models to their 
individual situations, participants or 
beneficiaries should consider their 
other assets, income, and investments 
(e.g., equity in a home, IRA invest-
ments, savings accounts, and interests 
in other qualified and non-qualified 
plans) in addition to their interests in 
the plan. Because the information and 
materials described above would enable 
a participant or beneficiary to assess 
the relevance of an asset allocation 
model to his or her individual situa-
tion, the furnishing of such informa-
tion would not constitute a ‘‘rec-
ommendation’’ within the meaning of 
29 CFR 2510.3–21(c)(1)(i) and, accord-
ingly, would not constitute ‘‘invest-
ment advice’’ for purposes of section 
3(21)(A)(ii) of ERISA. This result would 
not, in the view of the Department, be 
affected by the fact that a plan offers 
only one investment alternative in a 
particular asset class identified in an 
asset allocation model. 

(4) Interactive investment materials. 
Questionnaires, worksheets, software, 
and similar materials which provide a 
participant or beneficiary the means to 
estimate future retirement income 
needs and assess the impact of different 
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asset allocations on retirement in-
come, where: (i) Such materials are 
based on generally accepted invest-
ment theories that take into account 
the historic returns of different asset 
classes (e.g., equities, bonds, or cash) 
over defined periods of time; (ii) there 
is an objective correlation between the 
asset allocations generated by the ma-
terials and the information and data 
supplied by the participant or bene-
ficiary; (iii) all material facts and as-
sumptions (e.g., retirement ages, life 
expectancies, income levels, financial 
resources, replacement income ratios, 
inflation rates, and rates of return) 
which may affect a participant’s or 
beneficiary’s assessment of the dif-
ferent asset allocations accompany the 
materials or are specified by the par-
ticipant or beneficiary; (iv) to the ex-
tent that an asset allocation generated 
by the materials identifies any specific 
investment alternative available under 
the plan, the asset allocation is accom-
panied by a statement indicating that 
other investment alternatives having 
similar risk and return characteristics 
may be available under the plan and 
identifying where information on those 
investment alternatives may be ob-
tained; and (v) the materials either 
take into account or are accompanied 
by a statement indicating that, in ap-
plying particular asset allocations to 
their individual situations, partici-
pants or beneficiaries should consider 
their other assets, income, and invest-
ments (e.g., equity in a home, IRA in-
vestments, savings accounts, and inter-
ests in other qualified and non-quali-
fied plans) in addition to their inter-
ests in the plan. The information pro-
vided through the use of the above-de-
scribed materials enables participants 
and beneficiaries independently to de-
sign and assess multiple asset alloca-
tion models, but otherwise these mate-
rials do not differ from asset allocation 
models based on hypothetical assump-
tions. Such information would not con-
stitute a ‘‘recommendation’’ within the 
meaning of 29 CFR 2510.3–21(c)(1)(i) and, 
accordingly, would not constitute ‘‘in-
vestment advice’’ for purposes of sec-
tion 3(21)(A)(ii) of ERISA. The Depart-
ment notes that the information and 
materials described in subparagraphs 
(1)–(4) above merely represent examples 

of the type of information and mate-
rials which may be furnished to par-
ticipants and beneficiaries without 
such information and materials consti-
tuting ‘‘investment advice.’’ In this re-
gard, the Department recognizes that 
there may be many other examples of 
information, materials, and edu-
cational services which, if furnished to 
participants and beneficiaries, would 
not constitute ‘‘investment advice.’’ 
Accordingly, no inferences should be 
drawn from subparagraphs (1)–(4), 
above, with respect to whether the fur-
nishing of any information, materials 
or educational services not described 
therein may constitute ‘‘investment 
advice.’’ Determinations as to whether 
the provision of any information, ma-
terials or educational services not de-
scribed herein constitutes the ren-
dering of ‘‘investment advice’’ must be 
made by reference to the criteria set 
forth in 29 CFR 2510. 3–21(c)(1). 

(e) Selection and monitoring of edu-
cators and advisors. As with any des-
ignation of a service provider to a plan, 
the designation of a person(s) to pro-
vide investment educational services 
or investment advice to plan partici-
pants and beneficiaries is an exercise of 
discretionary authority or control with 
respect to management of the plan; 
therefore, persons making the designa-
tion must act prudently and solely in 
the interest of the plan participants 
and beneficiaries, both in making the 
designation(s) and in continuing such 
designation(s). See ERISA sections 
3(21)(A)(i) and 404(a), 29 U.S.C. 1002 
(21)(A)(i) and 1104(a). In addition, the 
designation of an investment advisor 
to serve as a fiduciary may give rise to 
co-fiduciary liability if the person 
making and continuing such designa-
tion in doing so fails to act prudently 
and solely in the interest of plan par-
ticipants and beneficiaries; or know-
ingly participates in, conceals or fails 
to make reasonable efforts to correct a 
known breach by the investment advi-
sor. See ERISA section 405(a), 29 U.S.C. 
1105(a). The Department notes, how-
ever, that, in the context of an ERISA 
section 404(c) plan, neither the designa-
tion of a person to provide education 
nor the designation of a fiduciary to 
provide investment advice to partici-
pants and beneficiaries would, in itself, 
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1 The views expressed in this Interpretive 
Bulletin with respect to payroll deduction 
programs of employers are also generally ap-
plicable to dues checkoff programs of em-
ployee organizations. 

2 The Department has specifically stated, 
in its Advisory Opinions, that an employer 
may demonstrate its neutrality with respect 
to an IRA sponsor in a variety of ways, in-
cluding (but not limited to) by ensuring that 
any materials distributed to employees in 
connection with an IRA payroll deduction 
program clearly and prominently state, in 
language reasonably calculated to be under-
stood by the average employee, that the IRA 
payroll deduction program is completely vol-
untary; that the employer does not endorse 
or recommend either the sponsor or the 
funding media; that other IRA funding media 
are available to employees outside the pay-
roll deduction program; that an IRA may not 
be appropriate for all individuals; and that 
the tax consequences of contributing to an 
IRA through the payroll deduction program 
are generally the same as the consequences 
of contributing to an IRA outside the pro-
gram. The employer would not be considered 
neutral, in the Department’s view, to the ex-
tent that the materials distributed to em-
ployees identified the funding medium as 
having as one of its purposes investing in se-
curities of the employer or its affiliates or 
the funding medium in fact has any signifi-
cant investments in such securities. If the 
IRA program were a result of an agreement 
between the employer and an employee orga-
nization, the Department would view infor-
mational materials that identified the fund-
ing medium as having as one of its purposes 
investing in an investment vehicle that is 
designed to benefit an employee organization 
by providing more jobs for its members, 
loans to its members, or similar direct bene-
fits (or the funding medium’s actual invest-
ments in any such investment vehicles) as 
indicating the employee organization’s in-
volvement in the program in excess of the 
limitations of 29 CFR 2510.3–2 (d). 

give rise to fiduciary liability for loss, 
or with respect to any breach of part 4 
of title I of ERISA, that is the direct 
and necessary result of a participant’s 
or beneficiary’s exercise of independent 
control. 29 CFR 2550.404c–1(d). The De-
partment also notes that a plan spon-
sor or fiduciary would have no fidu-
ciary responsibility or liability with 
respect to the actions of a third party 
selected by a participant or beneficiary 
to provide education or investment ad-
vice where the plan sponsor or fidu-
ciary neither selects nor endorses the 
educator or advisor, nor otherwise 
makes arrangements with the educator 
or advisor to provide such services. 

[85 FR 40590, July 7, 2020] 

§ 2509.99–1 Interpretive Bulletin Relat-
ing to Payroll Deduction IRAs. 

(a) Scope. This interpretive bulletin sets 
forth the Department of Labor’s (the Depart-
ment’s) interpretation of section 3(2)(A) of 
the Employee Retirement Income Security 
Act of 1974, as amended, (ERISA) and 29 CFR 
2510.3–2(d), as applied to payroll deduction 
programs established by employers 1 for the 
purpose of enabling employees to make vol-
untary contributions to individual retire-
ment accounts or individual retirement an-
nuities (IRAs) described in section 408(a) or 
(b) or section 408A of the Internal Revenue 
Code (the Code). 

(b) General. It has been the Department’s 
long-held view that an employer who simply 
provides employees with the opportunity for 
making contributions to an IRA through 
payroll deductions does not thereby estab-
lish a ‘‘pension plan’’ within the meaning of 
section 3 (2) (A) of ERISA. In this regard, 29 
CFR 2510.3–2 (d) sets forth a safe harbor 
under which IRAs will not be considered to 
be pension plans when the conditions of the 
regulation are satisfied. Thus, an employer 
may, with few constraints, provide to its em-
ployees an opportunity for saving for retire-
ment, under terms and conditions similar to 
those of certain other optional payroll de-
duction programs, such as for automatic sav-
ings deposits or purchases of United States 
savings bonds, without thereby creating a 
pension plan under Title I of ERISA. The 
guidance provided herein is intended to clar-
ify the application of the IRA safe harbor set 
forth at 29 CFR 2510.3–2 (d) and, thereby, fa-

cilitate the establishment of payroll deduc-
tion IRAs. 

(c) Employee communications. (1) It is the 
Department’s view that, so long as an em-
ployer maintains neutrality with respect to 
an IRA sponsor in its communications with 
its employees, the employer will not be con-
sidered to ‘‘endorse’’ an IRA payroll deduc-
tion program for purposes of 29 CFR 2510.3– 
2(d). 2 An employer may encourage its em-
ployees to save for retirement by providing 
general information on the IRA payroll de-
duction program and other educational ma-
terials that explain the advisability of re-
tirement savings, including the advantages 
of contributing to an IRA, without thereby 
converting the program under which the em-
ployees’ wages are withheld for contribution 
into the IRAs into an ERISA covered plan. 
However, the employer must make clear that 
its involvement in the program is limited to 
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3 For example, if the employer whose logo 
appeared on the promotional materials pro-
vided a statement along the lines of in the 
first sentence of footnote 5, the employer 
would not be considered to have endorsed the 
IRA product. 

collecting the deducted amounts and remit-
ting them promptly to the IRA sponsor and 
that it does not provide any additional ben-
efit or promise any particular investment re-
turn on the employee’s savings. 

(2) The employer may also do the following 
without converting a payroll deduction IRA 
program into an ERISA plan: An employer 
may answer employees’ specific inquiries 
about the mechanics of the IRA payroll de-
duction program and may refer other inquir-
ies to the appropriate IRA sponsor. An em-
ployer may provide to employees informa-
tional materials written by the IRA sponsor 
describing the sponsor’s IRA programs or ad-
dressing topics of general interest regarding 
investments and retirement savings, pro-
vided that the material does not itself sug-
gest that the employer is other than neutral 
with respect to the IRA sponsor and its prod-
ucts; the employer may request that the IRA 
sponsor prepare such informational mate-
rials and it may review such materials for 
appropriateness and completeness. The fact 
that the employer’s name or logo is dis-
played in the informational materials in 
connection with describing the payroll de-
duction program would not in and of itself, 
in the Department’s view, suggest that the 
employer has ‘‘endorsed’’ the IRA sponsor or 
its products, provided that the specific con-
text and surrounding facts and cir-
cumstances make clear to the employees 
that the employer’s involvement is limited 
to facilitating employee contributions 
through payroll deductions. 3 

(d) Employer Limitations on the number of 
IRA sponsors offered under the program. The 
Department recognizes that the cost of per-
mitting employees to make IRA contribu-
tions through payroll deductions may be sig-
nificantly affected by the number of IRA 
sponsors to which the employer must remit 
contributions. It is the view of the Depart-
ment that an employer may limit the num-
ber of IRA sponsors to which employees may 
make payroll deduction contributions with-
out exceeding the limitations of 29 CFR 
2510.3–2(d), provided that any limitations on, 
or costs or assessments associated with an 
employee’s ability to transfer or roll over 
IRA contributions to another IRA sponsor is 
fully disclosed in advance of the employee’s 
decision to participate in the program. The 
employer may select one IRA sponsor as the 
designated recipient for payroll deduction 
contributions, or it may establish criteria by 
which to select IRA sponsors, e.g., standards 
relating to the sponsor’s provision of invest-

ment education, forms, availability to an-
swer employees’ questions, etc., and may pe-
riodically review its selectees to determine 
whether to continue to designate them. How-
ever, an employer may be considered to be 
involved in the program beyond the limita-
tions set forth in 29 CFR 2510.3–2(d) if the 
employer negotiates with an IRA sponsor 
and thereby obtains special terms and condi-
tions for its employees that are not gen-
erally available to similar purchasers of the 
IRA. The employer’s involvement in the IRA 
program would also be in excess of the limi-
tations of the regulation if the employer ex-
ercises any influence over the investments 
made or permitted by the IRA sponsor. 

(e) Administrative fees. The employer may 
pay any fee the IRA sponsor imposes on em-
ployers for services the sponsor provides in 
connection with the establishment and 
maintenance of the payroll deduction proc-
ess itself, without exceeding the limitations 
of 29 CFR 2510.3–2(d). Further, the employer 
may assume the internal costs (such as for 
overhead, bookkeeping, etc) of implementing 
and maintaining the payroll deduction pro-
gram without reimbursement from either 
employees or the IRA sponsor without ex-
ceeding the limits of the regulation. How-
ever, if an employer pays, in connection with 
operating an IRA payroll deduction program, 
any administrative, investment manage-
ment, or other fee that the IRA sponsor 
would require employees to pay for estab-
lishing or maintaining the IRA, the em-
ployer would, in the view of the Department, 
fall outside the safe harbor and, as a result, 
may be considered to have established a 
‘‘pension plan’’ for its employees. 

(f) Reasonable Compensation for Services. 29 
CFR 2510.3–2(d) provides that an employer 
may not receive any consideration in con-
nection with operating an IRA payroll de-
duction program, but may be paid ‘‘reason-
able compensation for services actually ren-
dered in connection with payroll deductions 
or dues checkoffs.’’ Employers have asked 
whether ‘‘reasonable compensation’’ under 
section 2510.3–2(d) includes payments from an 
IRA sponsor to an employer for the employ-
er’s cost of operating the IRA payroll deduc-
tion program. It is the Department’s view 
that the IRA sponsor may make such pay-
ments, to the extent that they constitute 
compensation for the actual costs of the pro-
gram to the employer. However, ‘‘reasonable 
compensation’’ does not include any profit to 
the employer. See 29 CFR 2510.3–1(j), relating 
to group or group-type insurance programs. 
For example, if an IRA sponsor offers to pay 
an employer an amount equal to a percent-
age of the assets contributed by employees 
to IRAs through payroll deduction, such an 
arrangement might exceed ‘‘reasonable com-
pensation’’ for the services actually rendered 
by the employer in connection with the IRA 
payroll deduction program. An employer will 
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4 For purposes of this interpretive bulletin, 
the definition of ‘‘affiliate’’ in ERISA sec-
tion 407(d)(7) applies. 

5 While the funding medium offered by an 
employer that is an IRA sponsor or an affil-
iate of an IRA sponsor might be considered 
an employer security when offered to its own 
employees, the fact that informational ma-
terials provided to employees identify the 
funding medium as having as one of its pur-
poses investing in securities of the employer 
would not, in the Department’s view, involve 
the employer beyond the limits of 29 CFR 
2510.3–2(d). Neither would the fact that the 
funding medium may actually be so in-
vested. However, the Department would con-
sider that an employer may have exceeded 
the limitation of 2510.3–2(d) if the informa-
tional materials the employer provides to 
employees suggest that the employer, in pro-
viding the IRA payroll deduction program 
for purposes of investing in employer securi-
ties, is acting as an employer in relation to 
persons who participate in the program, 
rather than as an IRA sponsor acting in the 
course of its ordinary business of making 
IRA products available to the public. 

6 However, if an employer that is an IRA 
sponsor waives enrollment and management 
fees for its employees’ IRAs, and it normally 
charges those fees to members of the public 
who purchase IRAs, the employer would be 
considered to be so involved in the program 
as to be outside the safe harbor of the regu-
lation. 

1 For information on the problem of inad-
equate retirement savings, see the May 2015 
Report of the United States Government Ac-
countability Office (GAO), RETIREMENT 
SECURITY—Most Households Approaching 
Retirement Have Low Savings (GAO Report– 
15–419) (available at www.gao.gov/assets/680/ 
670153.pdf). Also see GAO’s September 2015 Re-
port–15–566, RETIREMENT SECURITY—Fed-
eral Action Could Help State Efforts to Ex-
pand Private Sector Coverage (available at 
www.gao.gov/assets/680/672419.pdf). 

also be considered to have received consider-
ation that is not ‘‘reasonable compensation’’ 
if the IRA sponsor agrees to make or to per-
mit particular investments of IRA contribu-
tions in consideration for the employer’s 
agreement to make a payroll deduction pro-
gram available to its employees, or if the 
IRA sponsor agrees to extend credit to or for 
the benefit of the employer in return for the 
employer’s making payroll deduction avail-
able to the employees. 

(g) Additional rules when employer is IRA 
sponsor or affiliate of IRA sponsor. Under cer-
tain circumstances, an employer that offers 
IRAs in the normal course of its business to 
the general public or that is an affiliate 4 of 
an IRA sponsor may provide its employees 
with the opportunity to make contributions 
to IRAs sponsored by the employer or the af-
filiate through a payroll deduction program, 
without exceeding the limitations of § 2510.3– 
2(d). If the IRA products offered to the em-
ployees for investment of the payroll deduc-
tion contributions are identical to IRA prod-
ucts the sponsor offers the general public in 
the ordinary course of its business, and any 
management fees, sales commissions, and 
the like charged by the IRA sponsor to em-
ployees participating in the payroll deduc-
tion program are the same as those charged 

by the sponsor to employees of non-affiliated 
employers that establish an IRA payroll de-
duction program, the Department has gen-
erally taken the position that this alone will 
not cause the employer to be sufficiently in-
volved in the IRA program as an employer or 
to have received consideration of the type 
prohibited under § 2510.2(d)(iv) to warrant the 
program being considered outside the safe 
harbor of the regulation. 5 Under such cir-
cumstances, the employer, in offering pay-
roll deduction contribution opportunities to 
its employees, would appear to be acting 
generally as an IRA sponsor, rather than as 
the employer of the individuals who make 
the contributions. 6 

[64 FR 33001, June 18, 1999] 

§ 2509.2015–02 Interpretive bulletin re-
lating to state savings programs 
that sponsor or facilitate plans cov-
ered by the Employee Retirement 
Income Security Act of 1974. 

(a) Scope. This document sets forth 
the views of the Department of Labor 
(Department) concerning the applica-
tion of the Employee Retirement In-
come Security Act of 1974 (ERISA) to 
certain state laws designed to expand 
the retirement savings options avail-
able to private sector workers through 
ERISA-covered retirement plans. Con-
cern over adverse social and economic 
consequences of inadequate retirement 
savings levels has prompted several 
states to adopt or consider legislation 
to address this problem.1 An impedi-
ment to state adoption of such meas-
ures is uncertainty about the effect of 
ERISA’s broad preemption of state 
laws that ‘‘relate to’’ private sector 
employee benefit plans. In the Depart-
ment’s view, ERISA preemption prin-
ciples leave room for states to sponsor 
or facilitate ERISA-based retirement 
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2 Some states are developing programs to 
encourage employees to establish tax-fa-
vored IRAs funded by payroll deductions 
rather than encouraging employers to adopt 
ERISA plans. Oregon, Illinois, and Cali-
fornia, for example, have adopted laws along 
these lines. Oregon 2015 Session Laws, Ch. 557 
(H.B. 2960) (June 2015); Illinois Secure Choice 
Savings Program Act, 2014 Ill. Legis. Serv. 
P.A. 98–1150 (S.B. 2758) (West); California Se-
cure Choice Retirement Savings Act, 2012 
Cal. Legis. Serv. Ch. 734 (S.B. 1234) (West). 
These IRA-based initiatives generally re-
quire specified employers to deduct amounts 
from their employees’ paychecks, unless the 
employee affirmatively elects not to partici-
pate, in order that those amounts may be re-
mitted to state-administered IRAs for the 
employees. The Department is addressing 
these state ‘‘payroll deduction IRA’’ initia-
tives separately through a proposed regula-
tion that describes safe-harbor conditions for 
employers to avoid creation of ERISA-cov-
ered plans when they comply with state laws 
that require payroll deduction IRA pro-
grams. This Interpretive Bulletin does not 
address those laws. 

3 For more information, see Choosing a Re-
tirement Solution for Your Small Business, a 
joint project of the U.S. Department of La-
bor’s Employee Benefits Security Adminis-
tration (EBSA) and the Internal Revenue 
Service. Available at www.irs.gov/pub/irs-pdf/ 
p3998.pdf. 

4 2015 Wash. Sess. Laws chap. 296 (SB 5826) 
(available at http://app.leg.wa.gov/billinfo/sum-
mary.aspx?bill=5826&year=2015). 

savings options for private sector em-
ployees, provided employers partici-
pate voluntarily and ERISA’s require-
ments, liability provisions, and rem-
edies fully apply to the state programs. 

(b) In General. There are advantages 
to utilizing an ERISA plan approach. 
Employers as well as employees can 
make contributions to ERISA plans, 
contribution limits are higher than for 
other state approaches that involve in-
dividual retirement plans (IRAs) that 
are not intended to be ERISA-covered 
plans,2 and ERISA plan accounts have 
stronger protection from creditors. Tax 
credits may also allow small employers 
to offset part of the costs of starting 
certain types of retirement plans.3 Uti-
lizing ERISA plans also provides a 
well-established uniform regulatory 
structure with important consumer 
protections, including fiduciary obliga-
tions, automatic enrollment rules, rec-
ordkeeping and disclosure require-
ments, legal accountability provisions, 
and spousal protections. 

The Department is not aware of judi-
cial decisions or other ERISA guidance 

directly addressing the application of 
ERISA to state programs that facili-
tate or sponsor ERISA plans, and, 
therefore, believes that the states, em-
ployers, other plan sponsors, workers, 
and other stakeholders would benefit 
from guidance setting forth the general 
views of the Department on the appli-
cation of ERISA to these state initia-
tives. The application of ERISA in an 
individual case would present novel 
preemption questions and, if decided by 
a court, would turn on the particular 
features of the state-sponsored pro-
gram at issue, but, as discussed below, 
the Department believes that neither 
ERISA section 514 specifically, nor fed-
eral preemption generally, are insur-
mountable obstacles to all state pro-
grams that promote retirement saving 
among private sector workers through 
the use of ERISA-covered plans. 

MARKETPLACE APPROACH 

One state approach is reflected in the 
2015 Washington State Small Business 
Retirement Savings Marketplace Act.4 
This law requires the state to contract 
with a private sector entity to estab-
lish a program that connects eligible 
employers with qualifying savings 
plans available in the private sector 
market. Only products that the state 
determines are suited to small employ-
ers, provide good quality, and charge 
low fees would be included in the 
state’s ‘‘marketplace.’’ Washington 
State employers would be free to use 
the marketplace or not and would not 
be required to establish any savings 
plans for their employees. Washington 
would merely set standards for ar-
rangements marketed through the 
marketplace. The marketplace ar-
rangement would not itself be an 
ERISA-covered plan, and the arrange-
ments available to employers through 
the marketplace could include ERISA- 
covered plans and other non-ERISA 
savings arrangements. The state would 
not itself establish or sponsor any sav-
ings arrangement. Rather, the em-
ployer using the state marketplace 
would establish the savings arrange-
ment, whether it is an ERISA-covered 
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5 The retirement plan will be overseen by 
the Massachusetts State Treasurer’s Office. 
Mass. Gen. Laws ch.29, § 64E (2012). In June 
2014, the Massachusetts Treasurer’s Office 
announced that the IRS had issued a favor-
able ruling on the proposal, but noted that 
additional approval from the IRS is still 
needed (see www.massnonprofitnet.org/blog/ 
nonprofitretirement/). See also GAO’s Report 
2015 Report–15–566, RETIREMENT SECU-
RITY—Federal Action Could Help State Ef-
forts to Expand Private Sector Coverage, 
which included the following statement at 
footnote 93 regarding the Massachusetts pro-
gram: ‘‘The Massachusetts official told us 
that each participating employer would be 
considered to have created its own plan, 
characterizing the state’s effort as develop-
ment of a volume submitter 401(k) plan, 
which is a type of employee benefit plan that 
is typically pre-approved by the Internal 
Revenue Service.’’ (GAO report is available 
at www.gao.gov/assets/680/672419.pdf). 

6 See IRS Online Publication, Types of Pre- 
Approved Retirement Plans at www.irs.gov/Re-
tirement-Plans/Types-of-Pre-Approved-Retire-
ment-Plans. 

7 Governor’s Task Force to Ensure Retire-
ment Security for All Marylanders, 1,000,000 
of Our Neighbors at Risk: Improving Retirement 
Security for Marylanders (February 2015) 
(available at www.dllr.state.md.us/retsecurity/ 
). 

employee pension benefit plan or a 
non-ERISA savings program. ERISA’s 
reporting and disclosure requirements, 
protective standards and remedies 
would apply to the ERISA plans estab-
lished by employers using the market-
place. On the other hand, if the plan or 
arrangement is of a type that would 
otherwise be exempt from ERISA (such 
as a payroll deduction IRA arrange-
ment that satisfies the conditions of 
the existing safe harbor at 29 CFR 
2510.3–2(d)), the state’s involvement as 
organizer or facilitator of the market-
place would not by itself cause that ar-
rangement to be covered by ERISA. 
Similarly, if, as in Washington State, a 
marketplace includes a type of plan 
that is subject to special rules under 
ERISA, such as the SIMPLE–IRA under 
section 101(h) of ERISA, the state’s in-
volvement as organizer or facilitator of 
the marketplace would not by itself af-
fect the application of the special 
rules. 

PROTOTYPE PLAN APPROACH 

Another potential approach is a state 
sponsored ‘‘prototype plan.’’ At least 
one state, Massachusetts, has enacted 
a law to allow nonprofit organizations 
with fewer than 20 employees to adopt 
a contributory retirement plan devel-
oped and administered by the state.5 
Banks, insurance companies and other 
regulated financial institutions com-
monly market prototype plans to em-

ployers as simple means for them to es-
tablish and administer employee pen-
sion benefit plans.6 The financial insti-
tutions develop standard form 401(k) or 
other tax-favored retirement plans 
(such as SIMPLE–IRA plans) and se-
cure IRS approval. Typically, employ-
ers may choose features such as con-
tribution rates to meet their specific 
needs. Each employer that adopts the 
prototype sponsors an ERISA plan for 
its employees. The individual employ-
ers would assume the same fiduciary 
obligations associated with sponsorship 
of any ERISA-covered plans. For exam-
ple, the prototype plan documents 
often specify that the employer is the 
plan’s ‘‘named fiduciary’’ and ‘‘plan ad-
ministrator’’ responsible for complying 
with ERISA, but they may allow the 
employer to delegate these responsibil-
ities to others. The plan documents for 
a state-administered prototype plan 
could designate the state or a state 
designee to perform these functions. 
Thus, the state or a designated third- 
party could assume responsibility for 
most administrative and asset manage-
ment functions of an employer’s proto-
type plan. The state could also des-
ignate low-cost investment options and 
a third-party administrative service 
provider for its prototype plans. 

MULTIPLE EMPLOYER PLAN (MEP) 
APPROACH 

A third approach, (referenced, for ex-
ample, in the ‘‘Report of the Gov-
ernor’s Task Force to Ensure Retire-
ment Security for All Marylanders’’),7 
involves a state establishing and ob-
taining IRS tax qualification for a 
‘‘multiple employer’’ 401(k)-type plan, 
defined benefit plan, or other tax-fa-
vored retirement savings program. The 
Department anticipates that such an 
approach would generally involve per-
mitting employers that meet specified 
eligibility criteria to join the state 
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8 A state developing a state sponsored MEP 
could submit an advisory opinion request to 
the Department under ERISA Procedure 76– 
1 to confirm that the MEP at least in form 
has assigned those fiduciary functions to 
persons other than the participating employ-
ers. ERISA Procedure 76–1 is available at 
www.dol.gov/ebsa/regs/aos/ao_requests.html. 

9 State laws authorizing defined benefit 
plans for private sector employers (as proto-
types or as multiple employer plans) might 
create plans covered by Title IV of ERISA 
and subject to the jurisdiction of the Pension 
Benefit Guaranty Corporation (PBGC). Sub-
ject to some exceptions, the PBGC protects 
the retirement incomes of workers in pri-
vate-sector defined benefit pension plans. A 
defined benefit plan provides a specified 
monthly benefit at retirement, often based 
on a combination of salary and years of serv-
ice. PBGC was created by ERISA to encour-
age the continuation and maintenance of pri-
vate-sector defined benefit pension plans, 
provide timely and uninterrupted payment 
of pension benefits, and keep pension insur-
ance premiums at a minimum. More infor-
mation is available on the PBGC’s Web site 
at www.pbgc.gov. 

10 Different rules may apply under the In-
ternal Revenue Code for purposes of deter-
mining the plan sponsor of a tax-qualified re-
tirement plan. 

11 See, e.g., Advisory Opinion 2012–04A. See 
also MDPhysicians & Associates, Inc. v. State 
Bd. Ins., 957 F.2d 178,185 (5th Cir.), cert. de-
nied, 506 U.S. 861 (1992) (‘‘the entity that 
maintains the plan and the individuals that 
benefit from the plan [must be] tied by a 
common economic or representation inter-
est, unrelated to the provision of benefits.’’ 

multiple employer plan. The plan docu-
ments would provide that the plan is 
subject to Title I of ERISA and is in-
tended to comply with Internal Rev-
enue Code tax qualification require-
ments. The plan would have a separate 
trust holding contributions made by 
the participating employers, the em-
ployer’s employees, or both. The state, 
or a designated governmental agency 
or instrumentality, would be the plan 
sponsor under ERISA section 3(16)(B) 
and the named fiduciary and plan ad-
ministrator responsible (either directly 
or through one or more contract 
agents, which could be private-sector 
providers) for administering the plan, 
selecting service providers, commu-
nicating with employees, paying bene-
fits, and providing other plan services. 
A state could take advantage of econo-
mies of scale to lower administrative 
and other costs. 

As a state-sponsored multiple em-
ployer plan (‘‘state MEP’’), this type of 
arrangement could also reduce overall 
administrative costs for participating 
employers in large part because the De-
partment would consider this arrange-
ment as a single ERISA plan. Con-
sequently, only a single Form 5500 An-
nual Return/Report would be filed for 
the whole arrangement. In order to 
participate in the plan, employers sim-
ply would be required to execute a par-
ticipation agreement. Under a state 
MEP, each employer that chose to par-
ticipate would not be considered to 
have established its own ERISA plan, 
and the state could design its defined 
contribution MEP so that the partici-
pating employers could have limited fi-
duciary responsibilities (the duty to 
prudently select the arrangement and 
to monitor its operation would con-
tinue to apply). The continuing in-
volvement by participating employers 
in the ongoing operation and adminis-
tration of a 401(k)-type individual ac-
count MEP, however, generally could 
be limited to enrolling employees in 
the state plan and forwarding vol-
untary employee and employer con-
tributions to the plan. When an em-
ployer joins a carefully structured 
MEP, the employer is not the ‘‘spon-
sor’’ of the plan under ERISA, and also 
would not act as a plan administrator 
or named fiduciary. Those fiduciary 

roles, and attendant fiduciary respon-
sibilities, would be assigned to other 
parties responsible for administration 
and management of the state MEP.8 
Adoption of a defined benefit plan 
structure would involve additional 
funding and other employer obliga-
tions.9 

For a person (other than an employee 
organization) to sponsor an employee 
benefit plan under Title I of ERISA, 
such person must either act directly as 
the employer of the covered employees 
or ‘‘indirectly in the interest of an em-
ployer’’ in relation to a plan.10 ERISA 
sections 3(2), 3(5). A person will be con-
sidered to act ‘‘indirectly in the inter-
est of an employer, in relation to a 
plan,’’ if such person is tied to the con-
tributing employers or their employees 
by genuine economic or representa-
tional interests unrelated to the provi-
sion of benefits.11 In the Department’s 
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(quoting Wisconsin Educ. Assoc. Ins. Trust v. 
Iowa State Bd., 804 F.2d 1059, 1063 (8th Cir. 
1986)). 

12 The Department has also recognized 
other circumstances when a person spon-
soring a plan is acting as an ‘‘employer’’ in-
directly rather than as an entity that under-
writes benefits or provides administrative 
services. See Advisory Opinion 89–06A (De-
partment would consider a member of a con-
trolled group which establishes a benefit 
plan for its employees and/or the employees 
of other members of the controlled group to 
be an employer within the meaning of sec-
tion 3(5) of ERISA); Advisory Opinion 95–29A 
(employee leasing company may act either 
directly or indirectly in the interest of an 
employer in establishing and maintaining 
employee benefit plan). 

13 See Advisory Opinion 2012–04A (holding 
that a group of employers can collectively 
act as the ‘‘employer’’ in sponsoring a mul-
tiple employer plan only if the employers 
group was formed for purposes other than 
the provision of benefits, the employers have 
a basic level of commonality (such as the 
participating employers all being in the 
same industry), and the employers partici-
pating in the plan in fact act as the ‘‘em-
ployer’’ by controlling the plan). 

14 Travelers, 514 U.S. at 658 (1995); Ingersoll- 
Rand Co. v. McClendon, 498 U.S. 133, 142 (1990); 
Egelhoff v. Egelhoff, 532 U.S. 141, 148 (2001); 
Fort Halifax Packing Co. v. Coyne, 482 U.S. 1, 
14 (1987). 

view, a state has a unique representa-
tional interest in the health and wel-
fare of its citizens that connects it to 
the in-state employers that choose to 
participate in the state MEP and their 
employees, such that the state should 
be considered to act indirectly in the 
interest of the participating employ-
ers.12 Having this unique nexus distin-
guishes the state MEP from other busi-
ness enterprises that underwrite bene-
fits or provide administrative services 
to several unrelated employers.13 

(c) ERISA Preemption. The Depart-
ment is aware that a concern for states 
adopting an ERISA plan approach is 
whether or not those state laws will be 
held preempted. ERISA preemption 
analysis begins with the ‘‘presumption 
that Congress does not intend to sup-
plant state law.’’ New York State Con-
ference of Blue Cross & Blue Shield Plans 
v. Travelers Ins. Co., 514 U.S. 645, 654 
(1995). The question turns on Congress’s 
intent ‘‘to avoid a multiplicity of regu-
lation in order to permit nationally 
uniform administration of employee 
benefit plans.’’ Id. at 654, 657. See also 
Fort Halifax Packing Co. v. Coyne, 482 
U.S. 1, 11 (1987) (goal of ERISA preemp-
tion is to ‘‘ensure . . . that the admin-

istrative practices of a benefit plan 
will be governed by only a single set of 
regulations.’’). 

Section 514 of ERISA provides that 
Title I ‘‘shall supersede any and all 
State laws insofar as they . . . relate 
to any employee benefit plan’’ covered 
by the statute. The U.S. Supreme 
Court has held that ‘‘[a] law ‘relates to’ 
an employee benefit plan, in the nor-
mal sense of the phrase, if it has a con-
nection with or reference to such a 
plan.’’ Shaw v. Delta Air Lines, Inc., 463 
U.S. 85, 96–97 (1983) (footnote omitted); 
see, e.g., Travelers, 514 U.S. at 656. A law 
has a ‘‘reference to’’ ERISA plans if the 
law ‘‘acts immediately and exclusively 
upon ERISA plans’’ or ‘‘the existence 
of ERISA plans is essential to the law’s 
operation.’’ California Div. of Labor 
Standards Enforcement v. Dillingham 
Constr., N.A., 519 U.S. 316, 325–326 (1997). 
In determining whether a state law has 
a ‘‘connection with ERISA plans,’’ the 
U.S. Supreme Court ‘‘look[s] both to 
‘the objectives of the ERISA statute as 
a guide to the scope of the state laws 
that Congress understood would sur-
vive,’ as well as to the nature of the ef-
fect of the state law on ERISA plans,’’ 
to ‘‘determine whether [the] state law 
has the forbidden connection’’ with 
ERISA plans. Egelhoff v. Egelhoff, 532 
U.S. 141, 147 (2001) (quoting Dillingham, 
519 U.S. at 325). In various decisions, 
the Court has concluded that ERISA 
preempts state laws that: (1) Mandate 
employee benefit structures or their 
administration; (2) provide alternative 
enforcement mechanisms; or (3) bind 
employers or plan fiduciaries to par-
ticular choices or preclude uniform ad-
ministrative practice, thereby func-
tioning as a regulation of an ERISA 
plan itself.14 

In the Department’s view, state laws 
of the sort outlined above interact with 
ERISA in such a way that section 514 
preemption principles and purposes 
would not appear to come into play in 
the way they have in past preemption 
cases. Although the approaches de-
scribed above involve ERISA plans, 
they do not appear to undermine 
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15 In the Department’s view, a state law 
that required employers to participate in a 
state prototype plan or state sponsored mul-
tiple employer plan unless they affirma-
tively opted out would effectively compel 
the employer to decide whether to sponsor 
an ERISA plan in a way that would be pre-
empted by ERISA. 

16 The Court in Travelers approved a New 
York statute that gave employers a strong 
incentive to provide health care benefits 
through Blue Cross and Blue Shield as op-
posed to other providers. The Court noted 
that the law did not ‘‘mandate’’ employee 
benefit plans or their administration, or 
produce such acute economic effects, either 
directly or indirectly, by intent or otherwise 
‘‘as to force an ERISA plan to adopt a cer-
tain scheme of substantive coverage or effec-
tively restrict its choice of insurers.’’ Trav-
elers, 514 U.S. at 668. See also De Buono v. 
NYSA–ILA Medical and Clinical Services Fund, 
520 U.S. 806, 816 (1997). 

17 State laws relating to sovereign immu-
nity for state governments and their employ-
ees would have to be evaluated carefully to 
ensure they do not conflict with ERISA’s re-
medial provisions. 

ERISA’s exclusive regulation of 
ERISA-covered plans. The approaches 
do not mandate employee benefit 
structures or their administration, pro-
vide alternative regulatory or enforce-
ment mechanisms, bind employers or 
plan fiduciaries to particular choices, 
or preclude uniform administrative 
practice in any way that would regu-
late ERISA plans. 

Moreover, the approaches appear to 
contemplate a state acting as a partici-
pant in a market rather than as a regu-
lator. The U.S. Supreme Court has 
found that, when a state or munici-
pality acts as a participant in the mar-
ket and does so in a narrow and focused 
manner consistent with the behavior of 
other market participants, such action 
does not constitute state regulation. 
Compare Building and Construction 
Trades Council v. Associated Builders and 
Contractors of Massachusetts/Rhode Is-
land, Inc., 507 U.S. 218 (1993); Wisconsin 
Department of Industry, Labor and 
Human Relations v. Gould, 475 U.S. 282 
(1986); see also American Trucking Asso-
ciations, Inc. v. City of Los Angeles, 133 
S. Ct. 2096, 2102 (2013) (Section 
14501(c)(1) of the Federal Aviation Ad-
ministration Authorization Act, which 
preempts a state ‘‘law, regulation, or 
other provision having the force and ef-
fect of law related to a price, route, or 
service of any motor carrier,’’ 49 U.S.C. 
14501(c)(1), ‘‘draws a rough line between 
a government’s exercise of regulatory 
authority and its own contract-based 
participation in a market’’); Associated 
General Contractors of America v. Metro-
politan Water District of Southern Cali-
fornia, 159 F.3d 1178, 1182–84 (9th Cir. 
1998) (recognizing a similar distinction 
between state regulation and state 
market participation). By merely offer-
ing employers particular ERISA-cov-
ered plan options 15 (or non-ERISA plan 
options), these approaches (whether 
used separately or together as part of a 
multi-faceted state initiative) do not 
dictate how an employer’s plan is de-

signed or operated or make offering a 
plan more costly for employers or em-
ployees. Nor do they make it impos-
sible for employers operating across 
state lines to offer uniform benefits to 
their employees.16 Rather than impair 
federal regulation of employee benefit 
plans, the state laws would leave the 
plans wholly subject to ERISA’s regu-
latory requirements and protections. 

Of course, a state must implement 
these approaches without establishing 
standards inconsistent with ERISA or 
providing its own regulatory or judicial 
remedies for conduct governed exclu-
sively by ERISA. ERISA’s system of 
rules and remedies would apply to 
these arrangements. A contractor re-
tained by a state using the market-
place approach would be subject to the 
same ERISA standards and remedies 
that apply to any company offering the 
same services to employers. Similarly, 
a prototype plan or multiple employer 
plan program that a state offers to em-
ployers would have to comply with the 
same ERISA requirements and would 
have to be subject to the same rem-
edies as any private party offering such 
products and services.17 

Even if the state laws enacted to es-
tablish programs of the sort described 
above ‘‘reference’’ employee benefit 
plans in a literal sense, they should not 
be seen as laws that ‘‘relate to’’ ERISA 
plans in the sense ERISA section 514(a) 
uses that statutory term because they 
are completely voluntary from the em-
ployer’s perspective, the state program 
would be entirely subject to ERISA, 
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18 See, e.g., Advisory Opinion 2004–04A. 
19 See Information Letter to Michael T. 

Scaraggi and James M. Steinberg from John 
J. Canary (April 12, 2004). 

and state law would not impose any 
outside regulatory requirements be-
yond ERISA. They do not require em-
ployers to establish ERISA-covered 
plans, forbid any type of plan or re-
strict employers’ choices with respect 
to benefit structures or their adminis-
tration. These laws would merely offer 
a program that employers could accept 
or reject. See Dillingham, 519 U.S. at 
325–28. 

In addition, none of the state ap-
proaches described above resemble the 
state laws that the Court held pre-
empted in its pre-Travelers ‘‘reference 
to’’ cases. Those laws targeted ERISA 
plans as a class with affirmative re-
quirements or special exemptions. See, 
e.g., District of Columbia v. Greater 
Wash. Bd. of Trade, 506 U.S. 125, 128, 
129–133 (1992) (workers’ compensation 
law that required employee benefits 
‘‘set by reference to [ERISA] plans’’) 
(citation omitted); Ingersoll-Rand Co. v. 
McClendon, 498 U.S. 133, 135–136, 140 
(1990) (common law claim for wrongful 
discharge to prevent attainment of 
ERISA benefits); Mackey v. Lanier Col-
lection Agency & Serv., Inc., 486 U.S. 825, 
828 & n.2, 829–830 (1988) (exemption from 
garnishment statute for ERISA plans). 
In the case of the state actions out-
lined above, any restriction on private 
economic activity arises, not from 
state regulatory actions, but from the 
application of ERISA requirements to 
the plans, service providers, and invest-
ment products, that the state, as any 
other private sector participant in the 
market, selects in deciding what it is 
willing to offer. 

Finally, it is worth noting that even 
if the state laws implementing these 
approaches ‘‘relate to’’ ERISA plans in 
some sense of that term, it is only be-
cause they create or authorize arrange-
ments that are fully governed by 
ERISA’s requirements. By embracing 
ERISA in this way, the state would not 
on that basis be running afoul of sec-
tion 514(a) because ERISA fully applies 

to the arrangement and there is noth-
ing in the state law for ERISA to ‘‘su-
persede.’’ In this regard, section 514(a) 
of ERISA, in relevant part, provides 
that Title I of ERISA ‘‘shall supersede 
any and all state laws insofar as they 
may now or hereafter relate to any em-
ployee benefit plan . . . .’’ To the ex-
tent that the state makes plan design 
decisions in fashioning its prototype 
plan or state sponsored plan, or other-
wise adopts rules necessary to run the 
plan, those actions would be the same 
as any other prototype plan provider or 
employer sponsor of any ERISA-cov-
ered plan, and the arrangement would 
be fully and equally subject to ERISA. 

This conclusion is supported by the 
Department’s position regarding state 
governmental participation in ERISA 
plans in another context. Pursuant to 
section 4(b)(1) of ERISA, the provisions 
of Title I of ERISA do not apply to a 
plan that a state government estab-
lishes for its own employees, which 
ERISA section 3(32) defines as a ‘‘gov-
ernmental plan.’’ The Department has 
long held the view, however, that if a 
plan covering governmental employees 
fails to qualify as a governmental plan, 
it would still be subject to Title I of 
ERISA.18 In these circumstances, the 
failure to qualify as a governmental 
plan does not prohibit a governmental 
employer from providing benefits 
through, and making contributions to, 
an ERISA-covered employee benefit 
plan.19 Thus, the effect of ERISA is not 
to prohibit the state from offering ben-
efits, but rather to make those benefits 
subject to ERISA. Here too, ERISA 
does not supersede state law to the ex-
tent it merely creates an arrangement 
that is fully governed by ERISA. 

[80 FR 71937, Nov. 18, 2015] 
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SUBCHAPTER B—DEFINITIONS AND COVERAGE UNDER THE 
EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974 

PART 2510—DEFINITION OF TERMS 
USED IN SUBCHAPTERS C, D, E, F, 
G, AND L OF THIS CHAPTER 

Sec. 
2510.3–1 Employee welfare benefit plan. 
2510.3–2 Employee pension benefit plan. 
2510.3–3 Employee benefit plan. 
2510.3–5 Definition of employer—Associa-

tion Health Plans. 
2510.3–16 Definition of ‘‘plan adminis-

trator.’’ 
2510.3–21 Definition of ‘‘Fiduciary’’. 
2510.3–37 Multiemployer plan. 
2510.3–38 Filing requirements for State reg-

istered investment advisers to be invest-
ment managers. 

2510.3–40 Plans Established or Maintained 
Under or Pursuant to Collective Bar-
gaining Agreements Under Section 
3(40)(A) of ERISA. 

2510.3–44 Registration requirement to serve 
as a pooled plan provider to pooled em-
ployer plans. 

2510.3–55 Definition of employer—Associa-
tion Retirement Plans and other mul-
tiple employer pension benefit plans. 

2510.3–101 Definition of ‘‘plan assets’’—plan 
investments. 

2510.3–102 Definition of ‘‘plan assets’’—par-
ticipant contributions. 

AUTHORITY: 29 U.S.C. 1002(1), 1002(2), 1002(3), 
1002(5), 1002(16), 1002(21), 1002(37), 1002(38), 
1002(40), 1002(42), 1002(43), 1002(44), 1031, and 
1135; Secretary of Labor’s Order No. 1–2011, 77 
FR 1088 (Jan. 9, 2012); Sec. 2510.3–101 and 
2510.3–102 also issued under sec. 102 of Reor-
ganization Plan No. 4 of 1978, 5 App. (E.O. 
12108, 44 FR 1065 (Jan. 3, 1979)) and 29 U.S.C. 
1135 note. Sec. 2510.3–38 is also issued under 
sec. 1, Pub. L. 105–72, 111 Stat. 1457 (1997). 

§ 2510.3–1 Employee welfare benefit 
plan. 

(a) General. (1) The purpose of this 
section is to clarify the definition of 
the terms ‘‘employee welfare benefit 
plan’’ and ‘‘welfare plan’’ for purposes 
of title I of the Act and this chapter by 
identifying certain practices which do 
not constitute employee welfare ben-
efit plans for those purposes. In addi-
tion, the practices listed in this section 
do not constitute employee pension 
benefit plans within the meaning of 
section 3(2) of the Act, and, therefore, 
do not constitute employee benefit 
plans within the meaning of section 

3(3). Since under section 4(a) of the 
Act, only employee benefit plans with-
in the meaning of section 3(3) are sub-
ject to title I of the Act, the practices 
listed in this section are not subject to 
title I. 

(2) The terms ‘‘employee welfare ben-
efit plan’’ and ‘‘welfare plan’’ are de-
fined in section 3(1) of the Act to in-
clude plans providing ‘‘(i) medical, sur-
gical, or hospital care or benefits, or 
benefits in the event of sickness, acci-
dent, disability, death or unemploy-
ment, or vacation benefits, apprentice-
ship or other training programs, or day 
care centers, scholarship funds, or pre-
paid legal services, or (ii) any benefit 
described in section 302(c) of the Labor 
Management Relations Act, 1947 (other 
than pensions on retirement or death, 
and insurance to provide such pen-
sions).’’ Under this definition, only 
plans which provide benefits described 
in section 3(1)(A) of the Act or in sec-
tion 302(c) of the Labor-Management 
Relations Act, 1947 (hereinafter ‘‘the 
LMRA’’) (other than pensions on re-
tirement or death) constitute welfare 
plans. For example, a system of payroll 
deductions by an employer for deposit 
in savings accounts owned by its em-
ployees is not an employee welfare ben-
efit plan within the meaning of section 
3(1) of the Act because it does not pro-
vide benefits described in section 
3(1)(A) of the Act or section 302(c) of 
the LMRA. (In addition, if each em-
ployee has the right to withdraw the 
balance in his or her account at any 
time, such a payroll savings plan does 
not meet the requirements for a pen-
sion plan set forth in section 3(2) of the 
Act and, therefore, is not an employee 
benefit plan within the meaning of sec-
tion 3(3) of the Act). 

(3) Section 302(c) of the LMRA lists 
exceptions to the restrictions con-
tained in subsections (a) and (b) of that 
section on payments and loans made by 
an employer to individuals and groups 
representing employees of the em-
ployer. Of these exceptions, only those 
contained in paragraphs (5), (6), (7) and 
(8) describe benefits provided through 
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employee benefit plans. Moreover, only 
paragraph (6) describes benefits not de-
scribed in section 3(1)(A) of the Act. 
The benefits described in section 
302(c)(6) of the LMRA but not in sec-
tion 3(1)(A) of the Act are ‘‘* * * holi-
day, severance or similar benefits’’. 
Thus, the effect of section 3(1)(B) of the 
Act is to include within the definition 
of ‘‘welfare plan’’ those plans which 
provide holiday and severance benefits, 
and benefits which are similar (for ex-
ample, benefits which are in substance 
severance benefits, although not so 
characterized). 

(4) Some of the practices listed in 
this section as excluded from the defi-
nition of ‘‘welfare plan’’ or mentioned 
as examples of general categories of ex-
cluded practices are inserted in re-
sponse to questions received by the De-
partment of Labor and, in the Depart-
ment’s judgment, do not represent bor-
derline cases under the definition in 
section 3(1) of the Act. Therefore, this 
section should not be read as implicitly 
indicating the Department’s views on 
the possible scope of section 3(1). 

(b) Payroll practices. For purposes of 
title I of the Act and this chapter, the 
terms ‘‘employee welfare benefit plan’’ 
and ‘‘welfare plan’’ shall not include— 

(1) Payment by an employer of com-
pensation on account of work per-
formed by an employee, including com-
pensation at a rate in excess of the nor-
mal rate of compensation on account of 
performance of duties under other than 
ordinary circumstances, such as— 

(i) Overtime pay, 
(ii) Shift premiums, 
(iii) Holiday premiums, 
(iv) Weekend premiums; 
(2) Payment of an employee’s normal 

compensation, out of the employer’s 
general assets, on account of periods of 
time during which the employee is 
physically or mentally unable to per-
form his or her duties, or is otherwise 
absent for medical reasons (such as 
pregnancy, a physical examination or 
psychiatric treatment); and 

(3) Payment of compensation, out of 
the employer’s general assets, on ac-
count of periods of time during which 
the employee, although physically and 
mentally able to perform his or her du-
ties and not absent for medical reasons 
(such as pregnancy, a physical exam-

ination or psychiatric treatment) per-
forms no duties; for example— 

(i) Payment of compensation while 
an employee is on vacation or absent 
on a holiday, including payment of pre-
miums to induce employees to take va-
cations at a time favorable to the em-
ployer for business reasons, 

(ii) Payment of compensation to an 
employee who is absent while on active 
military duty, 

(iii) Payment of compensation while 
an employee is absent for the purpose 
of serving as a juror or testifying in of-
ficial proceedings, 

(iv) Payment of compensation on ac-
count of periods of time during which 
an employee performs little or no pro-
ductive work while engaged in training 
(whether or not subsidized in whole or 
in part by Federal, State or local gov-
ernment funds), and 

(v) Payment of compensation to an 
employee who is relieved of duties 
while on sabbatical leave or while pur-
suing further education. 

(c) On-premises facilities. For purposes 
of title I of the Act and this chapter, 
the terms ‘‘employee welfare benefit 
plan’’ and ‘‘welfare plan’’ shall not in-
clude— 

(1) The maintenance on the premises 
of an employer or of an employee orga-
nization of recreation, dining or other 
facilities (other than day care centers) 
for use by employees or members; and 

(2) The maintenance on the premises 
of an employer of facilities for the 
treatment of minor injuries or illness 
or rendering first aid in case of acci-
dents occurring during working hours. 

(d) Holiday gifts. For purposes of title 
I of the Act and this chapter the terms 
‘‘employee welfare benefit plan’’ and 
‘‘welfare plan’’ shall not include the 
distribution of gifts such as turkeys or 
hams by an employer to employees at 
Christmas and other holiday seasons. 

(e) Sales to employees. For purposes of 
title I of the Act and this chapter, the 
terms ‘‘employee welfare benefit plan’’ 
and ‘‘welfare plan’’ shall not include 
the sale by an employer to employees 
of an employer, whether or not at pre-
vailing market prices, of articles or 
commodities of the kind which the em-
ployer offers for sale in the regular 
course of business. 
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(f) Hiring halls. For purposes of title I 
of the Act and this chapter, the terms 
‘‘employee welfare benefit plan’’ and 
‘‘welfare plan’’ shall not include the 
maintenance by one or more employ-
ers, employee organizations, or both, of 
a hiring hall facility. 

(g) Remembrance funds. For purposes 
of title I of the Act and this chapter, 
the terms ‘‘employee welfare benefit 
plan’’ and ‘‘welfare plan’’ shall not in-
clude a program under which contribu-
tions are made to provide remem-
brances such as flowers, an obituary 
notice in a newspaper or a small gift on 
occasions such as the sickness, hos-
pitalization, death or termination of 
employment of employees, or members 
of an employee organization, or mem-
bers of their families. 

(h) Strike funds. For purposes of title 
I of the Act and this chapter, the terms 
‘‘employee welfare benefit plan’’ and 
‘‘welfare plan’’ shall not include a fund 
maintained by an employee organiza-
tion to provide payments to its mem-
bers during strikes and for related pur-
poses. 

(i) Industry advancement programs. 
For purposes of title I of the Act and 
this chapter, the terms ‘‘employee wel-
fare benefit plan’’ and ‘‘welfare plan’’ 
shall not include a program maintained 
by an employer or group or association 
of employers, which has no employee 
participants and does not provide bene-
fits to employees or their dependents, 
regardless of whether the program 
serves as a conduit through which 
funds or other assets are channelled to 
employee benefit plans covered under 
title I of the Act. 

(j) Certain group or group-type insur-
ance programs. For purposes of title I of 
the Act and this chapter, the terms 
‘‘employee welfare benefit plan’’ and 
‘‘welfare plan’’ shall not include a 
group or group-type insurance program 
offered by an insurer to employees or 
members of an employee organization, 
under which 

(1) No contributions are made by an 
employer or employee organization; 

(2) Participation the program is com-
pletely voluntary for employees or 
members; 

(3) The sole functions of the employer 
or employee organization with respect 
to the program are, without endorsing 

the program, to permit the insurer to 
publicize the program to employees or 
members, to collect premiums through 
payroll deductions or dues checkoffs 
and to remit them to the insurer; and 

(4) The employer or employee organi-
zation receives no consideration in the 
form of cash or otherwise in connection 
with the program, other than reason-
able compensation, excluding any prof-
it, for administrative services actually 
rendered in connection with payroll de-
ductions or dues checkoffs. 

(k) Unfunded scholarship programs. 
For purposes of title I of the Act and 
this chapter, the terms ‘‘employe wel-
fare benefit plan’’ and ‘‘welfare plan’’ 
shall not include a scholarship pro-
gram, including a tuition and edu-
cation expense refund program, under 
which payments are made solely from 
the general assets of an employer or 
employee organization. 

(l) Safe harbor for health reimbursement 
arrangements (HRAs) and certain other 
arrangements that reimburse individual 
health insurance coverage. For purposes 
of title I of the Act and this chapter, 
the terms ‘‘employee welfare benefit 
plan’’ and ‘‘welfare plan’’ shall not in-
clude individual health insurance cov-
erage the premiums of which are reim-
bursed by a health reimbursement ar-
rangement (HRA) (or other account- 
based group health plan), including an 
HRA or other account-based group 
health plan integrated with individual 
health insurance coverage (as described 
in § 2590.702–2 of this chapter), an HRA 
that covers fewer than two current em-
ployees (as described in § 2590.732(b) of 
this chapter) and that reimburses pre-
miums for individual health insurance 
coverage, a qualified small employer 
health reimbursement arrangement 
(QSEHRA), as defined in section 
9831(d)(2) of the Code, or an arrange-
ment under which an employer allows 
employees to pay the portion of the 
premium for individual health insur-
ance coverage that is not covered by an 
HRA or other account-based group 
health plan with which the coverage is 
integrated by using a salary reduction 
arrangement in a cafeteria plan under 
section 125 of the Code (supplemental 
salary reduction arrangement), if all 
the conditions of this paragraph (l) are 
satisfied. 
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(1) The purchase of any individual 
health insurance coverage is com-
pletely voluntary for participants and 
beneficiaries. The fact that a plan 
sponsor requires such coverage to be 
purchased as a condition for participa-
tion in an HRA or supplemental salary 
reduction arrangement does not make 
the purchase involuntary. 

(2) The employer, employee organiza-
tion, or other plan sponsor does not se-
lect or endorse any particular issuer or 
insurance coverage. In contrast, pro-
viding general contact information re-
garding availability of health insur-
ance in a state (such as providing infor-
mation regarding www.HealthCare.gov 
or contact information for a state in-
surance commissioner’s office) or pro-
viding general health insurance edu-
cational information (such as the uni-
form glossary of health coverage and 
medical terms available at: https:// 
www.dol.gov/sites/default/files/ebsa/laws- 
and-regulations/laws/affordable-care-act/ 
for-employers-and-advisers/sbc-uniform- 
glossary-of-coverage-and-medical-terms- 
final.pdf) is permitted. 

(3) Reimbursement for non-group 
health insurance premiums is limited 
solely to individual health insurance 
coverage (as defined in § 2590.701–2 of 
this chapter) that does not consist 
solely of excepted benefits (as defined 
in § 2590.732(c) of this chapter). 

(4) The employer, employee organiza-
tion, or other plan sponsor receives no 
consideration in the form of cash or 
otherwise in connection with the em-
ployee’s selection or renewal of any in-
dividual health insurance coverage. 

(5) Each plan participant is notified 
annually that the individual health in-
surance coverage is not subject to title 
I of ERISA. For an HRA that is inte-
grated with individual health insur-
ance coverage, the notice must satisfy 
the notice requirement set forth in 
§ 2590.702–2(c)(6) of this chapter. A 
QSEHRA or an HRA not subject to the 
notice requirement set forth in 
§ 2590.702–2(c)(6) of this chapter may use 
the following language to satisfy this 
condition: ‘‘The individual health in-
surance coverage that is paid for by 
this plan, if any, is not subject to the 
rules and consumer protections of the 
Employee Retirement Income Security 
Act. You should contact your state in-

surance department for more informa-
tion regarding your rights and respon-
sibilities if you purchase individual 
health insurance coverage.’’ A supple-
mental salary reduction arrangement 
is not required to provide this notice as 
the notice will be provided by the HRA 
that such an arrangement supple-
ments. 

[40 FR 34530, Aug. 15, 1975, as amended at 84 
FR 29000, June 20, 2019] 

§ 2510.3–2 Employee pension benefit 
plan. 

(a) General. This section clarifies the 
limits of the defined terms ‘‘employee 
pension benefit plan’’ and ‘‘pension 
plan’’ for purposes of Title I of the Act 
and this chapter by identifying certain 
specific plans, funds and programs 
which do not constitute employee pen-
sion benefit plans for those purposes. 
To the extent that these plans, funds 
and programs constitute employee wel-
fare benefit plans within the meaning 
of section 3(1) of the Act and § 2510.3–1, 
they will be covered under Title I; how-
ever, they will not be subject to parts 
2 and 3 of Title I of the Act. 

(b) Severance pay plans. (1) For pur-
poses of title I of the Act and this 
chapter, an arrangement shall not be 
deemed to constitute an employee pen-
sion benefit plan or pension plan solely 
by reason of the payment of severance 
benefits on account of the termination 
of an employee’s service, provided that: 

(i) Such payments are not contin-
gent, directly or indirectly, upon the 
employee’s retiring; 

(ii) The total amount of such pay-
ments does not exceed the equivalent 
of twice the employee’s annual com-
pensation during the year immediately 
preceding the termination of his serv-
ice; and 

(iii) All such payments to any em-
ployee are completed, 

(A) In the case of an employee whose 
service is terminated in connection 
with a limited program of termi-
nations, within the later of 24 months 
after the termination of the employee’s 
service, or 24 months after the em-
ployee reaches normal retirement age; 
and 

(B) In the case of all other employ-
ees, within 24 months after the termi-
nation of the employee’s service. 
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(2) For purposes of this paragraph (b), 
(i) ‘‘Annual compensation’’ means 

the total of all compensation, includ-
ing wages, salary, and any other ben-
efit of monetary value, whether paid in 
the form of cash or otherwise, which 
was paid as consideration for the em-
ployee’s service during the year, or 
which would have been so paid at the 
employee’s usual rate of compensation 
if the employee had worked a full year. 

(ii) ‘‘Limited program of termi-
nations’’ means a program of termi-
nations: 

(A) Which, when begun, was sched-
uled to be completed upon a date cer-
tain or upon the occurrence of one or 
more specified events; 

(B) Under which the number, percent-
age or class or classes of employees 
whose services are to be terminated is 
specified in advance; and 

(C) Which is described in a written 
document which is available to the 
Secretary upon request, and which con-
tains information sufficient to dem-
onstrate that the conditions set forth 
in paragraphs (b)(2)(ii)(A) and (B) of 
this section have been met. 

(c) Bonus program. For purposes of 
title I of the Act and this chapter, the 
terms ‘‘employee pension benefit plan’’ 
and ‘‘pension plan’’ shall not include 
payments made by an employer to 
some or all of its employees as bonuses 
for work performed, unless such pay-
ments are systematically deferred to 
the termination of covered employ-
ment or beyond, or so as to provide re-
tirement income to employees. 

(d) Individual Retirement Accounts. (1) 
For purposes of title I of the Act and 
this chapter, the terms ‘‘employee pen-
sion benefit plan’’ and ‘‘pension plan’’ 
shall not include an individual retire-
ment account described in section 
408(a) of the Code, an individual retire-
ment annuity described in section 
408(b) of the Internal Revenue Code of 
1954 (hereinafter ‘‘the Code’’) and an in-
dividual retirement bond described in 
section 409 of the Code, provided that— 

(i) No contributions are made by the 
employer or employee association; 

(ii) Participation is completely vol-
untary for employees or members; 

(iii) The sole involvement of the em-
ployer or employee organization is 
without endorsement to permit the 

sponsor to publicize the program to 
employees or members, to collect con-
tributions through payroll deductions 
or dues checkoffs and to remit them to 
the sponsor; and 

(iv) The employer or employee orga-
nization receives no consideration in 
the form of cash or otherwise, other 
than reasonable compensation for serv-
ices actually rendered in connection 
with payroll deductions or dues check-
offs. 

(e) Gratuitous payments to pre-Act re-
tirees. For purposes of title I of the Act 
and this chapter the terms ‘‘employee 
pension benefit plan’’ and ‘‘pension 
plan’’ shall not include voluntary, gra-
tuitous payments by an employer to 
former employees who separated from 
the service of the employer if: 

(1) Payments are made out of the 
general assets of the employer, 

(2) Former employees separated from 
the service of the employer prior to 
September 2, 1974, 

(3) Payments made to such employ-
ees commenced prior to September 2, 
1974, and 

(4) Each former employee receiving 
such payments is notified annually 
that the payments are gratuitous and 
do not constitute a pension plan. 

(f) Tax sheltered annuities. For the 
purpose of title I of the Act and this 
chapter, a program for the purchase of 
an annuity contract or the establish-
ment of a custodial account described 
in section 403(b) of the Internal Rev-
enue Code of 1954 (the Code), pursuant 
to salary reduction agreements or 
agreements to forego an increase in 
salary, which meets the requirements 
of 26 CFR 1.403(b)–1(b)(3) shall not be 
‘‘established or maintained by an em-
ployer’’ as that phrase is used in the 
definition of the terms ‘‘employee pen-
sion benefit plan’’ and ‘‘pension plan’’ 
if 

(1) Participation is completely vol-
untary for employees; 

(2) All rights under the annuity con-
tract or custodial account are enforce-
able solely by the employee, by a bene-
ficiary of such employee, or by any au-
thorized representative of such em-
ployee or beneficiary; 
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(3) The sole involvement of the em-
ployer, other than pursuant to para-
graph (f)(2) of this section, is limited to 
any of the following: 

(i) Permitting annuity contractors 
(which term shall include any agent or 
broker who offers annuity contracts or 
who makes available custodial ac-
counts within the meaning of section 
403(b)(7) of the Code) to publicize their 
products to employees, 

(ii) Requesting information con-
cerning proposed funding media, prod-
ucts or annuity contractors; 

(iii) Summarizing or otherwise com-
piling the information provided with 
respect to the proposed funding media 
or products which are made available, 
or the annuity contractors whose serv-
ices are provided, in order to facilitate 
review and analysis by the employees; 

(iv) Collecting annuity or custodial 
account considerations as required by 
salary reduction agreements or by 
agreements to forego salary increases, 
remitting such considerations to annu-
ity contractors and maintaining 
records of such considerations; 

(v) Holding in the employer’s name 
one or more group annuity contracts 
covering its employees; 

(vi) Before February 7, 1978, to have 
limited the funding media or products 
available to employees, or the annuity 
contractors who could approach em-
ployees, to those which, in the judg-
ment of the employer, afforded employ-
ees appropriate investment opportuni-
ties; or 

(vii) After February 6, 1978, limiting 
the funding media or products avail-
able to employees, or the annuity con-
tractors who may approach employees, 
to a number and selection which is de-
signed to afford employees a reason-
able choice in light of all relevant cir-
cumstances. Relevant circumstances 
may include, but would not necessarily 
be limited to, the following types of 
factors: 

(A) The number of employees af-
fected, 

(B) The number of contractors who 
have indicated interest in approaching 
employees, 

(C) The variety of available products, 
(D) The terms of the available ar-

rangements, 

(E) The administrative burdens and 
costs to the employer, and 

(F) The possible interference with 
employee performance resulting from 
direct solicitation by contractors; and 

(4) The employer receives no direct or 
indirect consideration or compensation 
in cash or otherwise other than reason-
able compensation to cover expenses 
properly and actually incurred by such 
employer in the performance of the 
employer’s duties pursuant to the sal-
ary reduction agreements or agree-
ments to forego salary increases de-
scribed in this paragraph (f) of this sec-
tion. 

(g) Supplemental payment plans—(1) 
General rule. Generally, an arrange-
ment by which a payment is made by 
an employer to supplement retirement 
income is a pension plan. Supplemental 
payments made on or after September 
26, 1980, shall be treated as being made 
under a welfare plan rather than a pen-
sion plan for purposes of title I of the 
Act if all of the following conditions 
are met: 

(i) Payment is made for the purpose 
of supplementing the pension benefits 
of a participant or his or her bene-
ficiary out of: 

(A) The general assets of the em-
ployer, or 

(B) A separate trust fund established 
and maintained solely for that purpose. 

(ii) The amount payable under the 
supplemental payment plan to a partic-
ipant or his or her beneficiary with re-
spect to a month does not exceed the 
payee’s supplemental payment factor 
(‘‘SPF,’’ as defined in paragraph 
(g)(3)(i) of this section) for that month, 
provided however that unpaid monthly 
amounts may be cumulated and paid in 
subsequent months to the participant 
or his or her beneficiary. 

(iii) The payment is not made before 
the last day of the month with respect 
to which it is computed. 

(2) Safe harbor for arrangements con-
cerning pre-1977 retirees. (i) Notwith-
standing paragraph (g)(1) of this sec-
tion, effective January 1, 1975 an ar-
rangement by which a payment is 
made by an employer to supplement 
the retirement income of a former em-
ployee who separated from the service 
of the employer prior to January 1, 1977 
shall be deemed not to have been made 
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under an employee benefit plan if all of 
the following conditions are met: 

(A) The employer is not obligated to 
make the payment or similar payments 
for more than twelve months at a time. 

(B) The payment is made out of the 
general assets of the employer. 

(C) The former employee is notified 
in writing at least once each year in 
which a payment is made that the pay-
ments are not part of an employee ben-
efit plan subject to the protections of 
the Act. 

(D) The former employee is notified 
in writing at least once each year in 
which a payment is made of the extent 
of the employer’s obligation, if any, to 
continue the payments. 

(ii) A person who receives a payment 
on account of his or her relationship to 
a former employee who retired prior to 
January 1, 1977 is considered to be a 
former employee for purposes of this 
paragraph (g)(2). 

(3) Definitions and special rules. For 
purposes of this paragraph (g)— 

(i) The term ‘‘supplemental payment 
factor’’ (SPF) is, for any particular 
month, the product of: 

(A) The individual’s pension benefit 
amount (as defined in paragraph 
(g)(3)(ii) of this section), and 

(B) The cost of living increase (as de-
fined in paragraph (g)(3)(v) of this sec-
tion) for that month. 

(ii)(A) The term ‘‘pension benefit 
amount’’ (PBA) means, with regard to 
a retiree, the amount of pension bene-
fits payable, in the form of the annuity 
chosen by the retiree, for the first full 
month that he or she is in pay status 
under a pension plan (as defined in 
paragraph (g)(3)(iii) of this section) 
sponsored by his or her employer or 
under a multiemployer plan in which 
his or her employer participates. If the 
retiree has received a lump-sum dis-
tribution from the plan, the PBA for 
the retiree shall be determined as fol-
lows: 

(1) If the plan provides an annuity op-
tion at the time of the distribution, the 
PBA shall be computed as if the dis-
tribution had been applied on that date 
to the purchase from the plan of a level 
straight annuity for the life of the par-
ticipant if the participant was unmar-
ried at the time of the distribution or 
a joint and survivor annuity if the par-

ticipant was married at the time of dis-
tribution. 

(2) If the plan does not provide an an-
nuity option at the time of the dis-
tribution, the PBA shall be computed 
as if the distribution had been applied 
on that date to the purchase from an 
insurance company qualified to do 
business in a State of a commercially 
available level straight annuity for the 
life of the participant if the participant 
was then single, or a joint and survivor 
annuity if the participant was then 
married, based upon the assumption 
that the participant and beneficiary 
are standard mortality risks. 

(B) If the retiree has received from 
the plan a series of distributions which 
do not constitute a lump-sum distribu-
tion or an annuity, the PBA for the re-
tiree shall be determined with respect 
to each distribution according to para-
graph (g)(3)(ii)(A) of this section, or in 
accordance with a reasonably equiva-
lent method. 

(C) The term PBA, with regard to the 
beneficiary of a plan participant, 
means: 

(1) The amount of pension benefits, 
payable in the form of a survivor annu-
ity to the beneficiary, for the first full 
month that he or she begins to receive 
the survivor annuity, reduced by: 

(2) Any increases which have been in-
corporated as part of the survivor an-
nuity under the plan since the partici-
pant entered pay status or, if the par-
ticipant died before the commence-
ment of pension benefits, since the par-
ticipant’s date of death. 

(D) Where a plan participant has 
commenced to receive his or her pen-
sion benefits in the form of a straight- 
life annuity, or another form of an an-
nuity that does not continue after the 
participant’s death in the form of a 
survivor annuity, no beneficiary of the 
participant will have a PBA. 

(iii) The term ‘‘pension plan’’ means, 
for purposes of this paragraph (g), a 
pension plan as defined in section 3(2) 
of the Act, but not including a plan de-
scribed in section 4(b), 201(2), or 
301(a)(3) of the Act. The term also does 
not include an arrangement meeting 
all the conditions of paragraph (g)(1) or 
(g)(2) of this section or of an arrange-
ment described in § 2510.3–2(e). In the 
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case of a controlled group of corpora-
tions within the meaning of section 
407(d)(5) of the Act, all pension plans 
sponsored by members of the group 
shall be considered to be one pension 
plan. 

(iv) The term ‘‘employer’’ means, for 
purposes of paragraph (g) of this sec-
tion, the former employer making the 
supplemental payment. In the case of a 
contolled group of corporations within 
the meaning of section 407(d)(7) of the 
Act, all members of the controlled 
group shall be considered to be one em-
ployer for purposes of this paragraph 
(g). 

(v) The term ‘‘cost of living increase’’ 
(CLI) means, as to any month, a per-
centage equal to the following fraction: 

a b

b

−

where a = the CPIU for the month for which 
a payment is being computed, and b= the 
CPIU for the first full month the retiree was 
in pay status. Where the CLI is calculated 
for the beneficiary of a plan participant, ‘‘b’’ 
continues to be equal to the CPIU for the 
first full month the retiree was in pay sta-
tus. If, however, the participant dies before 
the commencement of pension benefits, ‘‘b’’ 
is equal to the CPIU for the first full month 
the survivor is in pay status. 

(vi) The term ‘‘CPIU’’ means the U.S. 
City Average All Items Consumer Price 
Index for all Urban Consumers, pub-
lished by the U.S. Department of 
Labor, Bureau of Labor Statistics. 

Data concerning the CPIU for a par-
ticular period can be obtained from the 
U.S. Department of Labor, Bureau of 
Labor Statistics, Division of Consumer 
Prices and Price Indexes, Washington, 
DC 20212. 

(vii) Where an employer does not pay 
to a retiree the full amount of the sup-
plemental payments which would be 
permitted under paragraph (g)(1) of 
this section, any unpaid amounts may 
be cumulated and paid in subsequent 
months to either the retiree or the ben-
eficiary of the retiree. The beneficiary 
need not be the recipient of a survivor 
annuity in order to be paid these cumu-
lated supplemental payments. 

(5) Examples. The following examples 
illustrate how this paragraph (g) 
works. As referred to in these exam-
ples, the CPIU’s for July through No-
vember of 1980 are as follows: 

July 1980: 247.8 
August 1980: 249.4 
September 1980: 251.7 
October 1980: 253.9 
November 1980: 256.2 

Example (1)(a). E is an employer. R received 
monthly benefits of $600 under a straight-life 
annuity under E’s defined benefit pension 
plan after R retired from E and entered pay 
status on July 1, 1980. The amount that E 
may pay to R as supplemental payments 
under a welfare rather than pension plan 
with respect to the months of July through 
September of 1980 is computed as follows: 

SPF for July 1980: 

SPF
a b

b
PBA= − × = − × =247 8 247 8

247 8
00

. .

.
$600 $0.

SPF for August 1980: 

SPF = − × =249 247 8

247 8
87

.4 .

.
$600 $3.

SPF for September 1980: 

SPF

Total

= − × =

= + + =

251 7 247 8

247 8
00 3 87 9 31

. .

.
$600 $9.44

$0. . .44 $13.
No supplemental payment may be made to R 
as a welfare plan payment with respect to 
July 1980, the month of retirement. The $3.87 
that may be paid with respect to August 1980 

may be paid at any time after August 31, 
1980. The $9.44 that may be paid with respect 
to September 1980 may be paid at any time 
after September 30, 1980. 

Example (1)(b). S is the beneficiary of R. Be-
cause R received pension benefits under a 
straight-life annuity, S will receive no sur-
vivor annuity from E after R’s death. S thus 
will have no PBA after R’s death and will not 
be eligible to receive any supplemental pay-
ments from E based on S’s PBA. To the ex-
tent, however, that R did not receive supple-
mental payments from E to the maximum 
limit allowable under paragraph (g)(1), any 
amounts not paid to R may be cumulated 
and paid to S after R’s death. 
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Example (2)(a). E is an employer. Q received 
monthly benefits of $500 in the form of a 
joint and survivor annuity under E’s defined 
benefit pension plan since retirement from E 
on July 1, 1980. The amount that E may pay 
to Q as welfare rather than pension plan pay-
ments with respect to the months of July 
through September of 1980 is computed as 
follows: 
SPF for July 1980: 

SPF = − × =247 8 247 8

247 8
00

. .

.
$500 $0.

SPF for August 1980: 

SPF = − × =249 247 8

247 8
23

.4 .

.
$500 $3.

SPF for September 1980: 

SPF

Total

= − × =

= + + =

251 7 247 8

247 8
87

00 3 23 7 87 10

. .

.
$500 $7.

$0. . . $11.

No supplemental payment may be made as a 
welfare plan payment with respect to July 
1980, the month of retirement. The $3.23 that 
may be paid with respect to August 1980 may 
be paid at any time after August 31, 1980. The 
$7.87 that may be paid with respect to Sep-
tember 1980 may be paid at any time after 
September 30, 1980. 

Example (2)(b). Q dies on October 15, 1980 
without having received any supplemental 
payments from E. T is the beneficiary of Q. 
E pays T a survivor’s annuity of $300 begin-
ning in November of 1980. The amount pay-
able to T as a survivor annuity under the 
plan has not been increased since Q began to 
receive pension benefits. Thus, T’s PBA is 
$300. The amount that E may pay to T as 
welfare rather than pension plan payments 
with respect to the months of July through 
November 1980 is computed as follows: 

SPF for July 1980 = $0.00 
SPF for August 1980 = $3.23 
SPF for September 1980 = $7.87 
SPF for October 1980: 

SPF
a b

b
PBA= − × = − × =253 9 247 8

247 8
31

. .

.
$500 $12.

(Note that T’s ‘‘b’’ is equal to Q’s ‘‘b’’.) 
SPF for November 1980: 

SPF = − × =256 2 247 8

247 8
17

. .

.
$300 $10.

Total that may be paid to T 

The maximum E may pay T with respect to 
the months of July through November 1980 
as welfare rather than pension plan pay-
ments is the sum of those months’ SPFs, 
which is $33.58. 

Example (3). Assume the same facts as in 
Example (1)(a), except that R elected to re-
ceive a lump-sum distribution rather than a 
straight-life annuity. If R is unmarried on 
July 1, 1980, R’s PBA is $600 for the remain-
der of R’s life. If R is married to S on July 
1, 1980, the PBAs of R and S are based on the 
annuity that would have been paid under an 
election to receive a joint and survivor annu-
ity. See paragraph (g)(3)(ii)(A)(1) of this sec-
tion. 

[40 FR 34530, Aug. 15, 1975, as amended at 44 
FR 11763, Mar. 2, 1979; 44 FR 23527, Apr. 20, 
1979; 47 FR 50240, Nov. 5, 1982; 47 FR 56847, 
Dec. 21, 1982; 81 FR 59476, Aug. 30, 2016; 81 FR 
92653, Dec. 20, 2016; 82 FR 29237, June 28, 2017] 

EDITORIAL NOTE: At 82 FR 29236, June 28, 
2017, as required by the Congressional Re-
view Act and Public Law 115-35 and Public 

Law 115-24, the Employee Benefits Security 
Administration removed all amendments to 
§ 2510.3–2 published at 81 FR 59464, Aug. 30, 
2016 and at 81 FR 92639, Dec. 20, 2016. 

§ 2510.3–3 Employee benefit plan. 
(a) General. This section clarifies the 

definition in section 3(3) of the term 
‘‘employee benefit plan’’ for purposes 
of title I of the Act and this chapter. It 
states a general principle which can be 
applied to a large class of plans to de-
termine whether they constitute em-
ployee benefit plans within the mean-
ing of section 3(3) of the Act. Under 
section 4(a) of the Act, only employee 
benefit plans within the meaning of 
section 3(3) are subject to title I. 

(b) Plans without employees. For pur-
poses of title I of the Act and this 
chapter, the term ‘‘employee benefit 
plan’’ shall not include any plan, fund 
or program, other than an apprentice-
ship or other training program, under 
which no employees are participants 
covered under the plan, as defined in 
paragraph (d) of this section. For ex-
ample, a so-called ‘‘Keogh’’ or ‘‘H.R. 
10’’ plan under which only partners or 
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only a sole proprietor are participants 
covered under the plan will not be cov-
ered under title I. However, a Keogh 
plan under which one or more common 
law employees, in addition to the self- 
employed individuals, are participants 
covered under the plan, will be covered 
under title I. Similarly, partnership 
buyout agreements described in section 
736 of the Internal Revenue Code of 1954 
will not be subject to title I. 

(c) Employees. For purposes of this 
section and except as provided in 
§§ 2510.3–5(e) and 2510.3–55(d): 

(1) An individual and his or her 
spouse shall not be deemed to be em-
ployees with respect to a trade or busi-
ness, whether incorporated or unincor-
porated, which is wholly owned by the 
individual or by the individual and his 
or her spouse, and 

(2) A partner in a partnership and his 
or her spouse shall not be deemed to be 
employees with respect to the partner-
ship. 

(d) Participant covered under the plan. 
(1)(i) An individual becomes a partici-
pant covered under an employee wel-
fare benefit plan on the earlier of— 

(A) The date designated by the plan 
as the date on which the individual be-
gins participation in the plan; 

(B) The date on which the individual 
becomes eligible under the plan for a 
benefit subject only to occurrence of 
the contingency for which the benefit 
is provided; or 

(C) The date on which the individual 
makes a contribution to the plan, 
whether voluntary or mandatory. 

(ii) An individual becomes a partici-
pant covered under an employee pen-
sion plan— 

(A) In the case of a plan which pro-
vides for employee contributions or de-
fines participation to include employ-
ees who have not yet retired, on the 
earlier of— 

(1) The date on which the individual 
makes a contribution, whether vol-
untary or mandatory, or 

(2) The date designated by the plan as 
the date on which the individual has 
satisfied the plan’s age and service re-
quirements for participation, and 

(B) In the case of a plan which does 
not provide for employee contributions 
and does not define participation to in-
clude employees who have not yet re-

tired, the date on which the individual 
completes the first year of employment 
which may be taken into account in de-
termining— 

(1) Whether the individual is entitled 
to benefits under the plan, or 

(2) The amount of benefits to which 
the individual is entitled, 
whichever results in earlier participa-
tion. 

(2)(i) An individual is not a partici-
pant covered under an employee wel-
fare plan on the earliest date on which 
the individual— 

(A) Is ineligible to receive any ben-
efit under the plan even if the contin-
gency for which such benefit is pro-
vided should occur, and 

(B) Is not designated by the plan as a 
participant. 

(ii) An individual is not a participant 
covered under an employee pension 
plan or a beneficiary receiving benefits 
under an employee pension plan if— 

(A) The entire benefit rights of the 
individual— 

(1) Are fully guaranteed by an insur-
ance company, insurance service or in-
surance organization licensed to do 
business in a State, and are legally en-
forceable by the sole choice of the indi-
vidual against the insurance company, 
insurance service or insurance organi-
zation; and 

(2) A contract, policy or certificate 
describing the benefits to which the in-
dividual is entitled under the plan has 
been issued to the individual; or 

(B) The individual has received from 
the plan a lump-sum distribution or a 
series of distributions of cash or other 
property which represents the balance 
of his or her credit under the plan. 

(3)(i) In the case of an employee pen-
sion benefit plan, an individual who, 
under the terms of the plan, has in-
curred a one-year break in service after 
having become a participant covered 
under the plan, and who has acquired 
no vested right to a benefit before such 
break in service is not a participant 
covered under the plan until the indi-
vidual has completed a year of service 
after returning to employment covered 
by the plan. 

(ii) For purposes of paragraph (d)(3)(i) 
of this section, in the case of an em-
ployee pension benefit plan which is 
subject to section 203 of the Act the 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00365 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



356 

29 CFR Ch. XXV (7–1–21 Edition) § 2510.3–5 

term ‘‘year of service’’ shall have the 
same meaning as in section 203(b)(2)(A) 
of the Act and any regulations issued 
under the Act and the term ‘‘one-year 
break in service’’ shall have the same 
meaning as in section 203(b)(3)(A) of 
the Act and any regulations issued 
under the Act. 

[40 FR 34530, Aug. 15, 1975, as amended at 83 
FR 28961, June 21, 2018; 84 FR 37543, July 31, 
2019] 

§ 2510.3–5 Definition of employer—As-
sociation Health Plans. 

(a) In general. The purpose of this sec-
tion is to clarify which persons may 
act as an ‘‘employer’’ within the mean-
ing of section 3(5) of the Act in spon-
soring a multiple employer group 
health plan. Section 733(a)(1) defines 
the term ‘‘group health plan,’’ in rel-
evant part, as an employee welfare ben-
efit plan to the extent that the plan 
provides medical care to employees or 
their dependents through insurance, re-
imbursement, or otherwise. The Act 
defines an ‘‘employee welfare benefit 
plan’’ in section 3(1), in relevant part, 
as any plan, fund, or program estab-
lished or maintained by an employer, 
employee organization, or by both an 
employer and an employee organiza-
tion, for the purpose of providing cer-
tain listed welfare benefits to partici-
pants or their beneficiaries. For pur-
poses of being able to establish and 
maintain a welfare benefit plan, an 
‘‘employer’’ under section 3(5) of the 
Act includes any person acting directly 
as an employer, or any person acting 
indirectly in the interest of an em-
ployer in relation to an employee ben-
efit plan. A group or association of em-
ployers is specifically identified in sec-
tion 3(5) of the Act as a person able to 
act directly or indirectly in the inter-
est of an employer, including for pur-
poses of establishing or maintaining an 
employee welfare benefit plan. A bona 
fide group or association shall be 
deemed to be able to act in the interest 
of an employer within the meaning of 
section 3(5) of the Act by satisfying the 
criteria set forth in paragraphs (b) 
through (e) of this section. This section 
does not invalidate any existing advi-
sory opinions, or preclude future advi-
sory opinions, from the Department 
under section 3(5) of the Act that ad-

dress other circumstances in which the 
Department will view a person as able 
to act directly or indirectly in the in-
terest of direct employers in spon-
soring an employee welfare benefit 
plan that is a group health plan. 

(b) Bona fide group or association of 
employers. For purposes of Title I of the 
Act and this chapter, a bona fide group 
or association of employers capable of 
establishing a group health plan that is 
an employee welfare benefit plan shall 
include a group or association of em-
ployers that meets the following re-
quirements: 

(1) The primary purpose of the group 
or association may be to offer and pro-
vide health coverage to its employer 
members and their employees; how-
ever, the group or association also 
must have at least one substantial 
business purpose unrelated to offering 
and providing health coverage or other 
employee benefits to its employer 
members and their employees. For pur-
poses of satisfying the standard of this 
paragraph (b)(1), as a safe harbor, a 
substantial business purpose is consid-
ered to exist if the group or association 
would be a viable entity in the absence 
of sponsoring an employee benefit plan. 
For purposes of this paragraph (b)(1), a 
business purpose includes promoting 
common business interests of its mem-
bers or the common economic interests 
in a given trade or employer commu-
nity, and is not required to be a for- 
profit activity; 

(2) Each employer member of the 
group or association participating in 
the group health plan is a person act-
ing directly as an employer of at least 
one employee who is a participant cov-
ered under the plan, 

(3) The group or association has a 
formal organizational structure with a 
governing body and has by-laws or 
other similar indications of formality, 

(4) The functions and activities of the 
group or association are controlled by 
its employer members, and the group’s 
or association’s employer members 
that participate in the group health 
plan control the plan. Control must be 
present both in form and in substance, 

(5) The employer members have a 
commonality of interest as described 
in paragraph (c) of this section, 
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(6)(i) The group or association does 
not make health coverage through the 
group’s or association’s group health 
plan available other than to: 

(A) An employee of a current em-
ployer member of the group or associa-
tion; 

(B) A former employee of a current 
employer member of the group or asso-
ciation who became eligible for cov-
erage under the group health plan 
when the former employee was an em-
ployee of the employer; and 

(C) A beneficiary of an individual de-
scribed in paragraph (b)(6)(i)(A) or 
(b)(6)(i)(B) of this section (e.g., spouses 
and dependent children). 

(ii) Notwithstanding paragraph 
(b)(6)(i)(B) of this section, coverage 
may not be made available to any indi-
vidual (or beneficiaries of the indi-
vidual) for any plan year following the 
plan year in which the plan determines 
pursuant to reasonable monitoring pro-
cedures that the individual ceases to 
meet the conditions in paragraph (e)(2) 
of this section (unless the individual 
again meets those conditions), except 
as may be required by section 601 of the 
Act. 

(7) The group or association and 
health coverage offered by the group or 
association complies with the non-
discrimination provisions of paragraph 
(d) of this section. 

(8) The group or association is not a 
health insurance issuer described in 
section 733(b)(2) of the Act, or owned or 
controlled by such a health insurance 
issuer or by a subsidiary or affiliate of 
such a health insurance issuer, other 
than to the extent such entities par-
ticipate in the group or association in 
their capacity as employer members of 
the group or association. 

(c) Commonality of interest. (1) Em-
ployer members of a group or associa-
tion will be treated as having a com-
monality of interest if the standards of 
either paragraph (c)(1)(i) or (c)(1)(ii) of 
this section are met, provided these 
standards are not implemented in a 
manner that is subterfuge for discrimi-
nation as is prohibited under paragraph 
(d) of this section: 

(i) The employers are in the same 
trade, industry, line of business or pro-
fession; or 

(ii) Each employer has a principal 
place of business in the same region 
that does not exceed the boundaries of 
a single State or a metropolitan area 
(even if the metropolitan area includes 
more than one State). 

(2) In the case of a group or associa-
tion that is sponsoring a group health 
plan under this section and that is 
itself an employer member of the group 
or association, the group or association 
will be deemed for purposes of para-
graph (c)(1)(i) of this section to be in 
the same trade, industry, line of busi-
ness, or profession, as applicable, as 
the other employer members of the 
group or association. 

(d) Nondiscrimination. A bona fide 
group or association, and any health 
coverage offered by the bona fide group 
or association, must comply with the 
nondiscrimination provisions of this 
paragraph (d). 

(1) The group or association must not 
condition employer membership in the 
group or association on any health fac-
tor, as defined in § 2590.702(a) of this 
chapter, of any individual who is or 
may become eligible to participate in 
the group health plan sponsored by the 
group or association. 

(2) The group health plan sponsored 
by the group or association must com-
ply with the rules of § 2590.702(b) of this 
chapter with respect to nondiscrimina-
tion in rules for eligibility for benefits, 
subject to paragraph (d)(4) of this sec-
tion. 

(3) The group health plan sponsored 
by the group or association must com-
ply with the rules of § 2590.702(c) of this 
chapter with respect to nondiscrimina-
tion in premiums or contributions re-
quired by any participant or bene-
ficiary for coverage under the plan, 
subject to paragraph (d)(4) of this sec-
tion. 

(4) In applying the nondiscrimination 
provisions of paragraphs (d)(2) and (3) 
of this section, the group or associa-
tion may not treat the employees of 
different employer members of the 
group or association as distinct groups 
of similarly-situated individuals based 
on a health factor of one or more indi-
viduals, as defined in § 2590.702(a) of 
this chapter. 

(5) The rules of this paragraph (d) are 
illustrated by the following examples: 
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Example 1. (i) Facts. Association A offers 
group health coverage to all members. Ac-
cording to the bylaws of Association A, 
membership is subject to the following cri-
teria: All members must be restaurants lo-
cated in a specified area. Restaurant B, 
which is located within the specified area, 
has several employees with large health 
claims. Restaurant B applies for membership 
in Association A, and is denied membership 
based on the claims experience of its employ-
ees. 

(ii) Conclusion. In this Example 1, Associa-
tion A’s exclusion of Restaurant B from As-
sociation A discriminates on the basis of 
claims history, which is a health factor 
under § 2590.702(a)(1) of this chapter. Accord-
ingly, Association A does not satisfy the re-
quirement in paragraph (d)(1) of this section, 
and, therefore would not meet the definition 
of a bona fide group or association of em-
ployers under paragraph (b) of this section. 

Example 2. (i) Facts. Association C offers 
group health coverage to all members. Ac-
cording to the bylaws of Association C, mem-
bership is subject to the following criteria: 
All members must have a principal place of 
business in a specified metropolitan area. In-
dividual D is a sole proprietor whose prin-
cipal place of business is within the specified 
area. As part of the membership application 
process, Individual D provides certain health 
information to Association C. After learning 
that Individual D has diabetes, based on D’s 
diabetes, Association C denies Individual D’s 
membership application. 

(ii) Conclusion. In this Example 2, Associa-
tion C’s exclusion of Individual D because D 
has diabetes is a decision that discriminates 
on the basis of a medical condition, which is 
a health factor under § 2590.702(a)(1) of this 
chapter. Accordingly, Association C does not 
satisfy the requirement in paragraph (d)(1) of 
this section and would not meet the defini-
tion of a bona fide group or association of 
employers under paragraph (b) of this sec-
tion. 

Example 3. (i) Facts. Association F offers 
group health coverage to all plumbers work-
ing for plumbing companies in a State, if the 
plumbing company employer chooses to join 
the association. Plumbers employed by a 
plumbing company on a full-time basis 
(which is defined under the terms of the ar-
rangement as regularly working at least 30 
hours a week) are eligible for health cov-
erage without a waiting period. Plumbers 
employed by a plumbing company on a part- 
time basis (which is defined under the terms 
of the arrangement as regularly working at 
least 10 hours per week, but less than 30 
hours per week) are eligible for health cov-
erage after a 60-day waiting period. 

(ii) Conclusion. In this Example 3, making a 
distinction between part-time versus full- 
time employment status is a permitted dis-
tinction between similarly-situated individ-

uals under § 2590.702(d) of this chapter, pro-
vided the distinction is not directed at indi-
viduals under § 2590.702(d)(3) of this chapter. 
Accordingly, the requirement that plumbers 
working part time must satisfy a waiting pe-
riod for coverage is a rule for eligibility that 
does not violate § 2590.702(b) and, as a con-
sequence, satisfies paragraph (d)(2) of this 
section. 

Example 4. (i) Facts. Association G sponsors 
a group health plan, available to all employ-
ers doing business in Town H. Association G 
charges Business I more for premiums than 
it charges other members because Business I 
employs several individuals with chronic ill-
nesses. 

(ii) Conclusion. In this Example 4, the em-
ployees of Business I cannot be treated as a 
separate group of similarly-situated individ-
uals from other members based on a health 
factor of one or more individuals under para-
graph (d)(4) of this section. Therefore, charg-
ing Business I more for premiums based on 
one or more health factors of the employees 
of Business I does not satisfy the require-
ments in paragraph (d)(4) of this section. 

Example 5. (i) Facts. Association J sponsors 
a group health plan that is available to all 
members. According to the bylaws of Asso-
ciation J, membership is open to any entity 
whose principal place of business is in State 
K, which has only one major metropolitan 
area, the capital city of State K. Members 
whose principal place of business is in the 
capital city of State K are charged more for 
premiums than members whose principal 
place of business is outside of the capital 
city. 

(ii) Conclusion. In this Example 5, making a 
distinction between members whose prin-
cipal place of business is in the capital city 
of State K, as compared to some other area 
in State K, is a permitted distinction be-
tween similarly-situated individuals under 
§ 2590.702(d) of this chapter, provided the dis-
tinction is not directed at individuals under 
§ 2590.702(d)(3) of this chapter. Accordingly, 
Association J’s rule for charging different 
premiums based on principal place of busi-
ness satisfies paragraph (d)(3) and (d)(4) of 
this section. 

Example 6. (i) Facts. Association L sponsors 
a group health plan, available to all its 
members. According to the bylaws of Asso-
ciation L, membership is open to any entity 
whose principal place of business is in State 
M. Sole Proprietor N’s principal place of 
business is in City O, within State M. It is 
the only member whose principal place of 
business is in City O, and it is otherwise 
similarly situated with respect to all other 
members of the association. After learning 
that Sole Proprietor N has been diagnosed 
with cancer, based on the cancer diagnosis, 
Association L changes its premium structure 
to charge higher premiums for members 
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whose principal place of business is in City 
O. 

(ii) Conclusion. In this Example 6, cancer is 
a health factor under § 2590.702(a) of this 
chapter. Making a distinction between 
groups of otherwise similarly situated indi-
viduals that on its face is based on geog-
raphy (which is not a health factor), but that 
is directed at one or more individuals based 
on a health factor (cancer), is in this case a 
distinction directed at an individual under 
§ 2590.702(d)(3) of this chapter and is not a 
permitted distinction. Accordingly, by 
charging higher premiums to members whose 
principal place of business is City O, Associa-
tion L violates § 2590.702(c) of this chapter 
and, consequently, the conditions of para-
graphs (d)(3) and (d)(4) of this section are not 
satisfied. 

Example 7. (i) Facts. Association P is an ag-
riculture industry association. It sponsors a 
group health plan that charges employers 
different premiums based on their primary 
agriculture subsector, defined under the 
terms of the plan as: Crop farming, live-
stock, fishing and aquaculture, and forestry. 
The distinction is not directed at individual 
participants or beneficiaries based on a 
health factor. 

(ii) Conclusion. In this Example 7, the pre-
mium distinction between members is per-
mitted under paragraphs (d)(3) and (d)(4) be-
cause it is not based on a health factor and 
is not directed at individual participants and 
beneficiaries based on a health factor. 

Example 8. (i) Facts. Association Q is a re-
tail industry association. It sponsors a group 
health plan that charges employees of em-
ployers different premiums based on their 
occupation: Cashier, stockers, and sales asso-
ciates. The distinction is not directed at in-
dividual participants or beneficiaries based 
on a health factor. 

(ii) Conclusion. In this Example 8, the pre-
mium distinction is permitted under para-
graph (d)(3) and (d)(4) of this section because 
it is not based on a health factor and is not 
directed at individual participants and bene-
ficiaries based on a health factor. 

Example 9. (i) Facts. Association R sponsors 
a group health plan that is available to all 
employers with a principal place of business 
in State S. Employers are charged different 
premiums based on their industry subsector, 
defined under the terms of the plan as: Con-
struction, education, health, financial serv-
ices, information services, leisure and hospi-
tality, manufacturing, transportation, nat-
ural resources, and other. In addition, within 
any employer, employees are charged dif-
ferent premiums based on part-time versus 
full-time status (part time status is defined, 
under the terms of the plan, as regularly 
working at least 40 hours, but less than 120 
hours, per month). These distinctions are not 
directed at individual participants or bene-
ficiaries based on a health factor. 

(ii) Conclusion. In this Example 9, the pre-
mium distinctions between employer mem-
bers of a State AHP based on industry, and 
between employees of employer members 
who are working part-time versus full-time, 
are permitted under paragraphs (d)(3) and 
(d)(4) of this section because these distinc-
tions are not based on a health factor or di-
rected at individual participants and bene-
ficiaries based on a health factor. 

Example 10. (i) Facts. Association T spon-
sors a group health plan that offers a pre-
mium discount to participants who partici-
pate in a wellness program that complies 
with section 2590.702(f) of this chapter. 

(ii) Conclusion. In this Example 10, pro-
viding a reward (such as a premium discount 
or rebate, a waiver of all or part of a cost- 
sharing mechanism, an additional benefit, or 
any financial or other incentive, as well as 
avoiding a penalty such as the absence of a 
premium surcharge or other financial or 
nonfinancial disincentive) in return for ad-
herence to a wellness program that satisfies 
conditions of § 2590.702(f) of this chapter is 
permissible under this paragraph (d). 

(e) Dual treatment of working owners 
as employers and employees. (1) A work-
ing owner of a trade or business with-
out common law employees may qual-
ify as both an employer and as an em-
ployee of the trade or business for pur-
poses of the requirements in paragraph 
(b) of this section, including the re-
quirement in paragraph (b)(2) that each 
employer member of the group or asso-
ciation participating in the group 
health plan must be a person acting di-
rectly as an employer of one or more 
employees who are participants cov-
ered under the plan, and the require-
ment in paragraph (b)(6) that the group 
or association does not make health 
coverage offered to employer members 
through the association available other 
than to certain employees and former 
employees and their beneficiaries. 

(2) The term ‘‘working owner’’ as 
used in this paragraph (e) of this sec-
tion means any person who a respon-
sible plan fiduciary reasonably deter-
mines is an individual: 

(i) Who has an ownership right of any 
nature in a trade or business, whether 
incorporated or unincorporated, includ-
ing a partner and other self-employed 
individual; 

(ii) Who is earning wages or self-em-
ployment income from the trade or 
business for providing personal services 
to the trade or business; and 

(iii) Who either: 
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(A) Works on average at least 20 
hours per week or at least 80 hours per 
month providing personal services to 
the working owner’s trade or business, 
or 

(B) Has wages or self-employment in-
come from such trade or business that 
at least equals the working owner’s 
cost of coverage for participation by 
the working owner and any covered 
beneficiaries in the group health plan 
sponsored by the group or association 
in which the individual is partici-
pating. 

(3) The determination under this 
paragraph must be made when the 
working owner first becomes eligible 
for coverage under the group health 
plan and continued eligibility must be 
periodically confirmed pursuant to rea-
sonable monitoring procedures. 

(f) Applicability dates. (1) This section 
is applicable on September 1, 2018, for 
employee welfare benefit plans that are 
fully insured and that meet the re-
quirements for being an association 
health plan sponsored by a bona fide 
group or association of employers pur-
suant to paragraphs (b) through (e) of 
this section. 

(2) This section is applicable on Janu-
ary 1, 2019, for any employee welfare 
benefit plan that is not fully insured, is 
in existence on June 21, 2018, meets the 
requirements that applied before June 
21, 2018, and chooses to become an asso-
ciation health plan sponsored by a 
bona fide group or association of em-
ployers pursuant to paragraphs (b) 
through (e) of this section (e.g., in 
order to expand to a broader group of 
individuals, such as working owners 
without employees). 

(3) This section is applicable on April 
1, 2019, for any other employee welfare 
benefit plan established to be and oper-
ated as an association health plan 
sponsored by a bona fide group or asso-
ciation of employers pursuant to pur-
suant to paragraphs (b) through (e) of 
this section. 

(g) Severability. If any provision of 
this section is held to be invalid or un-
enforceable by its terms, or as applied 
to any person or circumstance, or 
stayed pending further agency action, 
the provision shall be construed so as 
to continue to give the maximum ef-
fect to the provision permitted by law, 

unless such holding shall be one of 
utter invalidity or unenforceability, in 
which event the provision shall be sev-
erable from this section and shall not 
affect the remainder thereof. 

[83 FR 28961, June 21, 2018] 

§ 2510.3–16 Definition of ‘‘plan admin-
istrator.’’ 

(a) In general. The term ‘‘plan admin-
istrator’’ or ‘‘administrator’’ means 
the person specifically so designated by 
the terms of the instrument under 
which the plan is operated. If an ad-
ministrator is not so designated, the 
plan administrator is the plan sponsor, 
as defined in section 3(16)(B) of ERISA. 

(b) In the case of a self-insured group 
health plan established or maintained 
by an eligible organization, as defined 
in § 2590.715–2713A(a) of this chapter, if 
the eligible organization provides a 
copy of the self-certification of its ob-
jection to administering or funding any 
contraceptive benefits in accordance 
with § 2590.715–2713A(b)(1)(ii) of this 
chapter to a third party administrator, 
the self-certification shall be an instru-
ment under which the plan is operated, 
shall be treated as a designation of the 
third party administrator as the plan 
administrator under section 3(16) of 
ERISA for any contraceptive services 
required to be covered under § 2590.715– 
2713(a)(1)(iv) of this chapter to which 
the eligible organization objects on re-
ligious grounds, and shall supersede 
any earlier designation. If, instead, the 
eligible organization notifies the Sec-
retary of Health and Human Services 
of its objection to administering or 
funding any contraceptive benefits in 
accordance with § 2590.715–2713A(b)(1)(ii) 
of this chapter, the Department of 
Labor, working with the Department of 
Health and Human Services, shall sepa-
rately provide notification to each 
third party administrator that such 
third party administrator shall be the 
plan administrator under section 3(16) 
of ERISA for any contraceptive serv-
ices required to be covered under 
§ 2590.715–2713(a)(1)(iv) of this chapter to 
which the eligible organization objects 
on religious grounds, with respect to 
benefits for contraceptive services that 
the third party administrator would 
otherwise manage. Such notification 
from the Department of Labor shall be 
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an instrument under which the plan is 
operated and shall supersede any ear-
lier designation. 

(c) A third party administrator that 
becomes a plan administrator pursuant 
to this section shall be responsible 
for— 

(1) Complying with section 2713 of the 
Public Health Service Act (42 U.S.C. 
300gg–13) (as incorporated into section 
715 of ERISA) and § 2590.715–2713 of this 
chapter with respect to coverage of 
contraceptive services. To the extent 
the plan contracts with different third 
party administrators for different clas-
sifications of benefits (such as prescrip-
tion drug benefits versus inpatient and 
outpatient benefits), each third party 
administrator is responsible for pro-
viding contraceptive coverage that 
complies with section 2713 of the Public 
Health Service Act (as incorporated 
into section 715 of ERISA) and 
§ 2590.715–2713 of this chapter with re-
spect to the classification or classifica-
tions of benefits subject to its con-
tract. 

(2) Establishing and operating a pro-
cedure for determining such claims for 
contraceptive services in accordance 
with § 2560.503–1 of this chapter. 

(3) Complying with disclosure and 
other requirements applicable to group 
health plans under Title I of ERISA 
with respect to such benefits. 

[78 FR 39894, July 2, 2013, as amended at 79 
FR 51099, Aug. 27, 2014] 

§ 2510.3–21 Definition of ‘‘Fiduciary.’’ 
(a)–(b) [Reserved] 
(c) Investment advice. (1) A person 

shall be deemed to be rendering ‘‘in-
vestment advice’’ to an employee ben-
efit plan, within the meaning of section 
3(21)(A)(ii) of the Employee Retirement 
Income Security Act of 1974 (the Act) 
and this paragraph, only if: 

(i) Such person renders advice to the 
plan as to the value of securities or 
other property, or makes recommenda-
tion as to the advisability of investing 
in, purchasing, or selling securities or 
other property; and 

(ii) Such person either directly or in-
directly (e.g., through or together with 
any affiliate)— 

(A) Has discretionary authority or 
control, whether or not pursuant to 
agreement, arrangement or under-

standing, with respect to purchasing or 
selling securities or other property for 
the plan; or 

(B) Renders any advice described in 
paragraph (c)(1)(i) of this section on a 
regular basis to the plan pursuant to a 
mutual agreement, arrangement or un-
derstanding, written or otherwise, be-
tween such person and the plan or a fi-
duciary with respect to the plan, that 
such services will serve as a primary 
basis for investment decisions with re-
spect to plan assets, and that such per-
son will render individualized invest-
ment advice to the plan based on the 
particular needs of the plan regarding 
such matters as, among other things, 
investment policies or strategy, overall 
portfolio composition, or diversifica-
tion of plan investments. 

(2) A person who is a fiduciary with 
respect to a plan by reason of rendering 
investment advice (as defined in para-
graph (c)(1) of this section) for a fee or 
other compensation, direct or indirect, 
with respect to any moneys or other 
property of such plan, or having any 
authority or responsibility to do so, 
shall not be deemed to be a fiduciary 
regarding any assets of the plan with 
respect to which such person does not 
have any discretionary authority, dis-
cretionary control or discretionary re-
sponsibility, does not exercise any au-
thority or control, does not render in-
vestment advice (as defined in para-
graph (c)(1) of this section) for a fee or 
other compensation, and does not have 
any authority or responsibility to 
render such investment advice, pro-
vided that nothing in this paragraph 
shall be deemed to: 

(i) Exempt such person from the pro-
visions of section 405(a) of the Act con-
cerning liability for fiduciary breaches 
by other fiduciaries with respect to any 
assets of the plan; or 

(ii) Exclude such person from the def-
inition of the term ‘‘party in interest’’ 
(as set forth in section 3(14)(B) of the 
Act) with respect to any assets of the 
plan. 

(d) Execution of securities transactions. 
(1) A person who is a broker or dealer 
registered under the Securities Ex-
change Act of 1934, a reporting dealer 
who makes primary markets in securi-
ties of the United States Government 
or of an agency of the United States 
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Government and reports daily to the 
Federal Reserve Bank of New York its 
positions with respect to such securi-
ties and borrowings thereon, or a bank 
supervised by the United States or a 
State, shall not be deemed to be a fidu-
ciary, within the meaning of section 
3(21)(A) of the Act, with respect to an 
employee benefit plan solely because 
such person executes transactions for 
the purchase or sale of securities on be-
half of such plan in the ordinary course 
of its business as a broker, dealer, or 
bank, pursuant to instructions of a fi-
duciary with respect to such plan, if: 

(i) Neither the fiduciary nor any af-
filiate of such fiduciary is such broker, 
dealer, or bank; and 

(ii) The instructions specify (A) the 
security to be purchased or sold, (B) a 
price range within which such security 
is to be purchased or sold, or, if such 
security is issued by an open-end in-
vestment company registered under 
the Investment Company Act of 1940 (15 
U.S.C. 80a–1, et seq.), a price which is 
determined in accordance with Rule 
22c–1 under the Investment Company 
Act of 1940 (17 CFR 270.22c–1), (C) a 
time span during which such security 
may be purchased or sold (not to ex-
ceed five business days), and (D) the 
minimum or maximum quantity of 
such security which may be purchased 
or sold within such price range, or, in 
the case of a security issued by an 
open-end investment company reg-
istered under the Investment Company 
Act of 1940, the minimum or maximum 
quantity of such security which may be 
purchased or sold, or the value of such 
security in dollar amount which may 
be purchased or sold, at the price re-
ferred to in paragraph (d)(1)(ii)(B) of 
this section. 

(2) A person who is a broker-dealer, 
reporting dealer, or bank which is a fi-
duciary with respect to an employee 
benefit plan solely by reason of the 
possession or exercise of discretionary 
authority or discretionary control in 
the management of the plan or the 
management or disposition of plan as-
sets in connection with the execution 
of a transaction or transactions for the 
purchase or sale of securities on behalf 
of such plan which fails to comply with 
the provisions of paragraph (d)(1) of 
this section, shall not be deemed to be 

a fiduciary regarding any assets of the 
plan with respect to which such 
broker-dealer, reporting dealer or bank 
does not have any discretionary au-
thority, discretionary control or dis-
cretionary responsibility, does not ex-
ercise any authority or control, does 
not render investment advice (as de-
fined in paragraph (c)(1) of this section) 
for a fee or other compensation, and 
does not have any authority or respon-
sibility to render such investment ad-
vice, provided that nothing in this 
paragraph shall be deemed to: 

(i) Exempt such broker-dealer, re-
porting dealer, or bank from the provi-
sions of section 405(a) of the Act con-
cerning liability for fiduciary breaches 
by other fiduciaries with respect to any 
assets of the plan; or 

(ii) Exclude such broker-dealer, re-
porting dealer, or bank from the defini-
tion, of the term ‘‘party in interest’’ 
(as set forth in section 3(14)(B) of the 
Act) with respect to any assets of the 
plan. 

(e) Affiliate and control. (1) For pur-
poses of paragraphs (c) and (d) of this 
section, an ‘‘affiliate’’ of a person shall 
include: 

(i) Any person directly or indirectly, 
through one or more intermediaries, 
controlling, controlled by, or under 
common control with such person; 

(ii) Any officer, director, partner, 
employee or relative (as defined in sec-
tion 3(15) of the Act) of such person; 
and 

(iii) Any corporation or partnership 
of which such person is an officer, di-
rector or partner. 

(2) For purposes of this paragraph, 
the term ‘‘control’’ means the power to 
exercise a controlling influence over 
the management or policies of a person 
other than an individual. 

[85 FR 40593, July 7, 2020] 

§ 2510.3–37 Multiemployer plan. 

(a) General. Section 3(37) of the Act 
contains in paragraphs (a)(i)–(iv) a 
number of criteria which an employee 
benefit plan must meet in order to be a 
multiemployer plan under the Act. 
Section 3(37) also provides that the 
Secretary may prescribe by regulation 
other requirements in addition to those 
contained in paragraphs (a)(i)–(iv). The 
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purpose of this regulation is to estab-
lish such requirements. 

(b) Plans in existence before the effec-
tive date. (1) A plan in existence before 
September 2, 1974, will be considered a 
multiemployer plan if it satisfies the 
requirements of section 3(37)(A)(i)–(iv) 
of the Act. 

(2) For purposes of this section, a 
plan is considered to be in existence if: 

(i)(A) The plan was reduced to writ-
ing and adopted by the participating 
employers and the employee organiza-
tion (including, in the case of a cor-
porate employer, formal approval by an 
employer’s board of directors or share-
holders, if required), even though no 
amounts had been contributed under 
the plan, and 

(B) The plan has not been termi-
nated; or 

(ii)(A) There was a legally enforce-
able agreement to establish such a plan 
signed by the employers and the em-
ployee organization, and 

(B) The contributions to be made to 
the plan were set forth in the agree-
ment. 

(iii) If a plan was in existence within 
the meaning of paragraph (b)(2)(i) or 
(ii) of this section, any other plan with 
which such existing plan is merged or 
consolidated shall also be considered to 
be in existence. 

(c) Plans not in existence before the ef-
fective date. In addition to the provi-
sions of section 3(37)(A)(i)–(iv) of the 
Act, a multiemployer plan established 
on or after September 2, 1974, must 
meet the requirement that it was es-
tablished for a substantial business 
purpose. A substantial business pur-
pose includes the interest of a labor or-
ganization in securing an employee 
benefit plan for its members. The fol-
lowing factors are relevant in deter-
mining whether a substantial business 
purpose existed for the establishment 
of a plan; any single factor may be suf-
ficient to constitute a substantial busi-
ness purpose: 

(1) The extent to which the plan is 
maintained by a substantial number of 
unaffiliated contributing employers 
and covers a substantial portion of the 
trade, craft or industry in terms of em-
ployees or a substantial number of the 
employees in the trade, craft or indus-
try in a locality or geographic area; 

(2) The extent to which the plan pro-
vides benefits more closely related to 
years of service within the trade, craft 
or industry rather than with an em-
ployer, reflecting the fact that an em-
ployee’s relationship with an employer 
maintaining the plan is generally 
short-term although service in the 
trade, craft or industry is generally 
long-term; 

(3) The extent to which collective 
bargaining takes place on matters 
other than employee benefit plans be-
tween the employee organization and 
the employers maintaining the plan; 
and 

(4) The extent to which the adminis-
trative burden and expense of providing 
benefits through single employer plans 
would be greater than through a multi-
employer plan. 

[40 FR 52008, Nov. 7, 1975] 

§ 2510.3–38 Filing requirements for 
State registered investment advis-
ers to be investment managers. 

(a) General. Section 3(38) of the Act 
sets forth the criteria for a fiduciary to 
be an investment manager for purposes 
of section 405 of the Act. Subparagraph 
(B)(ii) of section 3(38) of the Act pro-
vides that, in the case of a fiduciary 
who is not registered under the Invest-
ment Advisers Act of 1940 by reason of 
paragraph (1) of section 203A(a) of such 
Act, the fiduciary must be registered 
as an investment adviser under the 
laws of the State in which it maintains 
its principal office and place of busi-
ness, and, at the time the fiduciary 
files registration forms with such State 
to maintain the fiduciary’s registra-
tion under the laws of such State, also 
files a copy of such forms with the Sec-
retary of Labor. The purpose of this 
section is to set forth the exclusive 
means for investment advisers to sat-
isfy the filing obligation with the Sec-
retary described in subparagraph (B)(ii) 
of section 3(38) of the Act. 

(b) Filing requirement. To satisfy the 
filing requirement with the Secretary 
in section 3(38)(B)(ii) of the Act, a fidu-
ciary must be registered as an invest-
ment adviser with the State in which it 
maintains its principal office and place 
of business and file through the Invest-
ment Adviser Registration Depository 
(IARD), in accordance with applicable 
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IARD requirements, the information 
required to be registered and maintain 
the fiduciary’s registration as an in-
vestment adviser in such State. Sub-
mitting to the Secretary investment 
adviser registration forms filed with a 
State does not constitute compliance 
with the filing requirement in section 
3(38)(B)(ii) of the Act. 

(c) Definitions. For purposes of this 
section, the term ‘‘Investment Adviser 
Registration Depository’’ or ‘‘IARD’’ 
means the centralized electronic depos-
itory described in 17 CFR 275.203–1. 

(d) Cross reference. Information for in-
vestment advisers on how to file 
through the IARD is available on the 
Securities and Exchange Commission 
website at www.sec.gov/iard. 

[69 FR 52125, Aug. 24, 2004] 

§ 2510.3–40 Plans Established or Main-
tained Under or Pursuant to Collec-
tive Bargaining Agreements Under 
Section 3(40)(A) of ERISA. 

(a) Scope and purpose. Section 3(40)(A) 
of the Employee Retirement Income 
Security Act of 1974 (ERISA) provides 
that the term ‘‘multiple employer wel-
fare arrangement’’ (MEWA) does not 
include an employee welfare benefit 
plan that is established or maintained 
under or pursuant to one or more 
agreements that the Secretary of 
Labor (the Secretary) finds to be col-
lective bargaining agreements. This 
section sets forth criteria that rep-
resent a finding by the Secretary 
whether an arrangement is an em-
ployee welfare benefit plan established 
or maintained under or pursuant to one 
or more collective bargaining agree-
ments. A plan is established or main-
tained under or pursuant to collective 
bargaining if it meets the criteria in 
this section. However, even if an entity 
meets the criteria in this section, it 
will not be an employee welfare benefit 
plan established or maintained under 
or pursuant to a collective bargaining 
agreement if it comes within the exclu-
sions in the section. Nothing in or pur-
suant to this section shall constitute a 
finding for any purpose other than the 
exception for plans established or 
maintained under or pursuant to one or 
more collective bargaining agreements 
under section 3(40) of ERISA. In a par-
ticular case where there is an attempt 

to assert state jurisdiction or the ap-
plication of state law with respect to a 
plan or other arrangement that alleg-
edly is covered under Title I of ERISA, 
the Secretary has set forth a procedure 
for obtaining individualized findings at 
29 CFR part 2570, subpart H. 

(b) General criteria. The Secretary 
finds, for purposes of section 3(40) of 
ERISA, that an employee welfare ben-
efit plan is ‘‘established or maintained 
under or pursuant to one or more 
agreements which the Secretary finds 
to be collective bargaining agree-
ments’’ for any plan year in which the 
plan meets the criteria set forth in 
paragraphs (b)(1), (2), (3), and (4) of this 
section, and is not excluded under 
paragraph (c) of this section. 

(1) The entity is an employee welfare 
benefit plan within the meaning of sec-
tion 3(1) of ERISA. 

(2) At least 85% of the participants in 
the plan are: 

(i) Individuals employed under one or 
more agreements meeting the criteria 
of paragraph (b)(3) of this section, 
under which contributions are made to 
the plan, or pursuant to which cov-
erage under the plan is provided; 

(ii) Retirees who either participated 
in the plan at least five of the last 10 
years preceding their retirement, or 

(A) Are receiving benefits as partici-
pants under a multiemployer pension 
benefit plan that is maintained under 
the same agreements referred to in 
paragraph (b)(3) of this section, and 

(B) Have at least five years of service 
or the equivalent under that multiem-
ployer pension benefit plan; 

(iii) Participants on extended cov-
erage under the plan pursuant to the 
requirements of a statute or court or 
administrative agency decision, includ-
ing but not limited to the continuation 
coverage requirements of the Consoli-
dated Omnibus Budget Reconciliation 
Act of 1985, sections 601–609, 29 U.S.C. 
1169, the Family and Medical Leave 
Act, 29 U.S.C. 2601 et seq., the Uni-
formed Services Employment and Re-
employment Rights Act of 1994, 38 
U.S.C. 4301 et seq., or the National 
Labor Relations Act, 29 U.S.C. 158(a)(5); 

(iv) Participants who were active 
participants and whose coverage is oth-
erwise extended under the terms of the 
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plan, including but not limited to ex-
tension by reason of self-payment, hour 
bank, long or short-term disability, 
furlough, or temporary unemployment, 
provided that the charge to the indi-
vidual for such extended coverage is no 
more than the applicable premium 
under section 604 of the Act; 

(v) Participants whose coverage 
under the plan is maintained pursuant 
to a reciprocal agreement with one or 
more other employee welfare benefit 
plans that are established or main-
tained under or pursuant to one or 
more collective bargaining agreements 
and that are multiemployer plans; 

(vi) Individuals employed by: 
(A) An employee organization that 

sponsors, jointly sponsors, or is rep-
resented on the association, com-
mittee, joint board of trustees, or other 
similar group of representatives of the 
parties who sponsor the plan; 

(B) The plan or associated trust fund; 
(C) Other employee benefit plans or 

trust funds to which contributions are 
made pursuant to the same agreement 
described in paragraph (b)(3) of this 
section; or 

(D) An employer association that is 
the authorized employer representative 
that actually engaged in the collective 
bargaining that led to the agreement 
that references the plan as described in 
paragraph (b)(3) of this section; 

(vii) Individuals who were employed 
under an agreement described in para-
graph (b)(3) of this section, provided 
that they are employed by one or more 
employers that are parties to an agree-
ment described in paragraph (b)(3) and 
are covered under the plan on terms 
that are generally no more favorable 
than those that apply to similarly situ-
ated individuals described in paragraph 
(b)(2)(i) of this section; 

(viii) Individuals (other than individ-
uals described in paragraph (b)(2)(i) of 
this section) who are employed by em-
ployers that are bound by the terms of 
an agreement described in paragraph 
(b)(3) of this section and that employ 
personnel covered by such agreement, 
and who are covered under the plan on 
terms that are generally no more fa-
vorable than those that apply to such 
covered personnel. For this purpose, 
such individuals in excess of 10% of the 

total population of participants in the 
plan are disregarded; 

(ix) Individuals who are, or were for a 
period of at least three years, employed 
under one or more agreements between 
or among one or more ‘‘carriers’’ (in-
cluding ‘‘carriers by air’’) and one or 
more ‘‘representatives’’ of employees 
for collective bargaining purposes and 
as defined by the Railway Labor Act, 45 
U.S.C. 151 et seq., providing for such in-
dividuals’ current or subsequent par-
ticipation in the plan, or providing for 
contributions to be made to the plan 
by such carriers; or 

(x) Individuals who are licensed ma-
rine pilots operating in United States 
ports as a state-regulated enterprise 
and are covered under an employee 
welfare benefit plan that meets the def-
inition of a qualified merchant marine 
plan, as defined in section 415(b)(2)(F) 
of the Internal Revenue Code (26 
U.S.C.). 

(3) The plan is incorporated or ref-
erenced in a written agreement be-
tween one or more employers and one 
or more employee organizations, which 
agreement, itself or together with 
other agreements among the same par-
ties: 

(i) Is the product of a bona fide collec-
tive bargaining relationship between 
the employers and the employee orga-
nization(s); 

(ii) Identifies employers and em-
ployee organization(s) that are parties 
to and bound by the agreement; 

(iii) Identifies the personnel, job clas-
sifications, and/or work jurisdiction 
covered by the agreement; 

(iv) Provides for terms and condi-
tions of employment in addition to 
coverage under, or contributions to, 
the plan; and 

(v) Is not unilaterally terminable or 
automatically terminated solely for 
non-payment of benefits under, or con-
tributions to, the plan. 

(4) For purposes of paragraph (b)(3)(i) 
of this section, the following factors, 
among others, are to be considered in 
determining the existence of a bona 
fide collective bargaining relationship. 
In any proceeding initiated under 29 
CFR part 2570 subpart H, the existence 
of a bona fide collective bargaining re-
lationship under paragraph (b)(3)(i) 
shall be presumed where at least four 
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of the factors set out in paragraphs 
(b)(4)(i) through (viii) of this section 
are established. In such a proceeding, 
the Secretary may also consider 
whether other objective or subjective 
indicia of actual collective bargaining 
and representation are present as set 
out in paragraph (b)(4)(ix) of this sec-
tion. 

(i) The agreement referred to in para-
graph (b)(3) of this section provides for 
contributions to a labor-management 
trust fund structured according to sec-
tion 302(c)(5), (6), (7), (8), or (9) of the 
Taft-Hartley Act, 29 U.S.C. 186(c)(5), 
(6), (7), (8) or (9), or to a plan lawfully 
negotiated under the Railway Labor 
Act; 

(ii) The agreement referred to in 
paragraph (b)(3) of this section requires 
contributions by substantially all of 
the participating employers to a multi-
employer pension plan that is struc-
tured in accordance with section 401 of 
the Internal Revenue Code (26 U.S.C.) 
and is either structured in accordance 
with section 302(c)(5) of the Taft-Hart-
ley Act, 29 U.S.C. 186(c)(5), or is law-
fully negotiated under the Railway 
Labor Act, and substantially all of the 
active participants covered by the em-
ployee welfare benefit plan are also eli-
gible to become participants in that 
pension plan; 

(iii) The predominant employee orga-
nization that is a party to the agree-
ment referred to in paragraph (b)(3) of 
this section has maintained a series of 
agreements incorporating or ref-
erencing the plan since before January 
1, 1983; 

(iv) The predominant employee orga-
nization that is a party to the agree-
ment referred to in paragraph (b)(3) of 
this section has been a national or 
international union, or a federation of 
national and international unions, or 
has been affiliated with such a union or 
federation, since before January 1, 1983; 

(v) A court, government agency, or 
other third-party adjudicatory tribunal 
has determined, in a contested or ad-
versary proceeding, or in a govern-
ment-supervised election, that the pre-
dominant employee organization that 
is a party to the agreement described 
in paragraph (b)(3) of this section is the 
lawfully recognized or designated col-
lective bargaining representative with 

respect to one or more bargaining units 
of personnel covered by such agree-
ment; 

(vi) Employers who are parties to the 
agreement described in paragraph (b)(3) 
of this section pay at least 75% of the 
premiums or contributions required for 
the coverage of active participants 
under the plan or, in the case of a re-
tiree-only plan, the employers pay at 
least 75% of the premiums or contribu-
tions required for the coverage of the 
retirees. For this purpose, coverage 
under the plan for dental or vision 
care, coverage for excepted benefits 
under 29 CFR 2590.732(b), and amounts 
paid by participants and beneficiaries 
as co-payments or deductibles in ac-
cordance with the terms of the plan are 
disregarded; 

(vii) The predominant employee or-
ganization that is a party to the agree-
ment described in paragraph (b)(3) of 
this section provides, sponsors, or 
jointly sponsors a hiring hall(s) and/or 
a state-certified apprenticeship pro-
gram(s) that provides services that are 
available to substantially all active 
participants covered by the plan; 

(viii) The agreement described in 
paragraph (b)(3) of this section has 
been determined to be a bona fide col-
lective bargaining agreement for pur-
poses of establishing the prevailing 
practices with respect to wages and 
supplements in a locality, pursuant to 
a prevailing wage statute of any state 
or the District of Columbia. 

(ix) There are other objective or sub-
jective indicia of actual collective bar-
gaining and representation, such as 
that arm’s-length negotiations oc-
curred between the parties to the 
agreement described in paragraph (b)(3) 
of this section; that the predominant 
employee organization that is party to 
such agreement actively represents 
employees covered by such agreement 
with respect to grievances, disputes, or 
other matters involving employment 
terms and conditions other than cov-
erage under, or contributions to, the 
employee welfare benefit plan; that 
there is a geographic, occupational, 
trade, organizing, or other rationale 
for the employers and bargaining units 
covered by such agreement; that there 
is a connection between such agree-
ment and the participation, if any, of 
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self-employed individuals in the em-
ployee welfare benefit plan established 
or maintained under or pursuant to 
such agreement. 

(c) Exclusions. An employee welfare 
benefit plan shall not be deemed to be 
‘‘established or maintained under or 
pursuant to one or more agreements 
which the Secretary finds to be collec-
tive bargaining agreements’’ for any 
plan year in which: 

(1) The plan is self-funded or par-
tially self-funded and is marketed to 
employers or sole proprietors 

(i) By one or more insurance pro-
ducers as defined in paragraph (d) of 
this section; 

(ii) By an individual who is disquali-
fied from, or ineligible for, or has failed 
to obtain, a license to serve as an in-
surance producer to the extent that the 
individual engages in an activity for 
which such license is required; or 

(iii) By individuals (other than indi-
viduals described in paragraphs (c)(1)(i) 
and (ii) of this section) who are paid on 
a commission-type basis to market the 
plan. 

(iv) For the purposes of this para-
graph (c)(1): 

(A) ‘‘Marketing’’ does not include ad-
ministering the plan, consulting with 
plan sponsors, counseling on benefit de-
sign or coverage, or explaining the 
terms of coverage available under the 
plan to employees or union members; 

(B) ‘‘Marketing’’ does include the 
marketing of union membership that 
carries with it plan participation by 
virtue of such membership, except for 
membership in unions representing in-
surance producers themselves; 

(2) The agreement under which the 
plan is established or maintained is a 
scheme, plan, stratagem, or artifice of 
evasion, a principal intent of which is 
to evade compliance with state law and 
regulations applicable to insurance; or 

(3) There is fraud, forgery, or willful 
misrepresentation as to the factors re-
lied on to demonstrate that the plan 
satisfies the criteria set forth in para-
graph (b) of this section. 

(d) Definitions. (1) Active participant 
means a participant who is not retired 
and who is not on extended coverage 
under paragraphs (b)(2)(iii) or (b)(2)(iv) 
of this section. 

(2) Agreement means the contract em-
bodying the terms and conditions mu-
tually agreed upon between or among 
the parties to such agreement. Where 
the singular is used in this section, the 
plural is automatically included. 

(3) Individual employed means any 
natural person who furnishes services 
to another person or entity in the ca-
pacity of an employee under common 
law, without regard to any specialized 
definitions or interpretations of the 
terms ‘‘employee,’’ ‘‘employer,’’ or 
‘‘employed’’ under federal or state stat-
utes other than ERISA. 

(4) Insurance producer means an 
agent, broker, consultant, or producer 
who is an individual, entity, or sole 
proprietor that is licensed under the 
laws of the state to sell, solicit, or ne-
gotiate insurance. 

(5) Predominant employee organization 
means, where more than one employee 
organization is a party to an agree-
ment, either the organization rep-
resenting the plurality of individuals 
employed under such agreement, or or-
ganizations that in combination rep-
resent the majority of such individuals. 

(e) Examples. The operation of the 
provisions of this section may be illus-
trated by the following examples. 

Example 1. Plan A has 500 participants, in 
the following 4 categories of participants 
under paragraph (b)(2) of this section: 

Categories of 
participants 

Total 
number 

Nexus 
group 

Non- 
nexus 

1. Individuals work-
ing under CBAs ... 335 (67%) 335 (67%) 0

2. Retirees ............... 50 (10%) 50 (10%) 0
3. ‘‘Special Class’’— 

Non-CBA, non- 
CBA-alumni .......... 100 (20%) 50 (10%) 50 (10%) 

4. Non-nexus partici-
pants .................... 15 (3%) 0 15 (3%) 

Total .............. 500 (100%) 435 (87%) 65 (13%) 

In determining whether at least 85% of 
Plan A’s participant population is made up 
of individuals with the required nexus to the 
collective bargaining agreement as required 
by paragraph (b)(2) of this section, the Plan 
may count as part of the nexus group only 50 
(10% of the total plan population) of the 100 
individuals described in paragraph (b)(2)(viii) 
of this section. That is because the number 
of individuals meeting the category of indi-
viduals in paragraph (b)(2)(viii) exceeds 10% 
of the total participant population by 50 in-
dividuals. The paragraph specifies that of 
those individuals who would otherwise be 
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deemed to be nexus individuals because they 
are the type of individuals described in para-
graph (b)(2)(viii), the number in excess of 
10% of the total plan population may not be 
counted in the nexus group. Here, 50 of the 
100 individuals employed by signatory em-
ployers, but not covered by the collective 
bargaining agreement, are counted as nexus 
individuals and 50 are not counted as nexus 
individuals. Nonetheless, the Plan satisfies 
the 85% criterion under paragraph (b)(2) be-
cause a total of 435 (335 individuals covered 
by the collective bargaining agreement, plus 
50 retirees, plus 50 individuals employed by 
signatory employers), or 87%, of the 500 par-
ticipants in Plan A are individuals who may 
be counted as nexus participants under para-
graph (b)(2). Beneficiaries (e.g., spouses, de-
pendent children, etc.) are not counted to de-
termine whether the 85% test has been met. 

Example 2. (i) International Union MG and 
its Local Unions have represented people 
working primarily in a particular industry 
for over 60 years. Since 1950, most of their 
collective bargaining agreements have called 
for those workers to be covered by the Na-
tional MG Health and Welfare Plan. During 
that time, the number of union-represented 
workers in the industry, and the number of 
active participants in the National MG 
Health and Welfare Plan, first grew and then 
declined. New Locals were formed and later 
were shut down. Despite these fluctuations, 
the National MG Health and Welfare Plan 
meets the factors described in paragraphs 
(b)(4)(iii) and (iv) of this section, as the plan 
has been in existence pursuant to collective 
bargaining agreements to which the Inter-
national Union and its affiliates have been 
parties since before January 1, 1983. 

(ii) Assume the same facts, except that on 
January 1, 1999, International Union MG 
merged with International Union RE to form 
International Union MRGE. MRGE and its 
Locals now represent the active participants 
in the National MG Health and Welfare Plan 
and in the National RE Health and Welfare 
Plan, which, for 45 years, had been main-
tained under collective bargaining agree-
ments negotiated by International Union RE 
and its Locals. Since International Union 
MRGE is the continuation of, and successor 
to, the MG and RE unions, the two plans 
continue to meet the factors in paragraphs 
(b)(4)(iii) and (iv) of this section. This also 
would be true if the two plans were merged. 

(iii) Assume the same facts as in para-
graphs (i) and (ii) of this Example. In addi-
tion to maintaining the health and welfare 
plans described in those paragraphs, Inter-
national Union MG also maintained the Na-
tional MG Pension Plan and International 
Union RE maintained the National RE Pen-
sion Plan. When the unions merged and the 
health and welfare plans were merged, Na-
tional MG Pension Plan and National RE 
Pension Plan were merged to form National 

MRGE Pension Plan. When the unions 
merged, the employees and retirees covered 
under the pre-merger plans continued to be 
covered under the post-merger plans pursu-
ant to the collective bargaining agreements 
and also were given credit in the post-merger 
plans for their years of service and coverage 
in the pre-merger plans. Retirees who origi-
nally were covered under the pre-merger 
plans and continue to be covered under the 
post-merger plans based on their past service 
and coverage would be considered to be ‘‘re-
tirees’’ for purposes of 2550.3–40(b)(2)(ii). 
Likewise, bargaining unit alumni who were 
covered under the pre-merger plans and con-
tinued to be covered under the post-merger 
plans based on their past service and cov-
erage and their continued employment with 
employers that are parties to an agreement 
described in paragraph (b)(3) of this section 
would be considered to be bargaining unit 
alumni for purposes of 2550.3–40(b)(2)(vii). 

Example 3. Assume the same facts as in 
paragraph (ii) of Example 2 with respect to 
International Union MG. However, in 1997, 
one of its Locals and the employers with 
which it negotiates agree to set up a new 
multiemployer health and welfare plan that 
only covers the individuals represented by 
that Local Union. That plan would not meet 
the factor in paragraph (b)(4)(iii) of this sec-
tion, as it has not been incorporated or ref-
erenced in collective bargaining agreements 
since before January 1, 1983. 

Example 4. (i) Pursuant to a collective bar-
gaining agreement between various employ-
ers and Local 2000, the employers contribute 
$2 per hour to the Fund for every hour that 
a covered employee works under the agree-
ment. The covered employees are automati-
cally entitled to health and disability cov-
erage from the Fund for every calendar quar-
ter the employees have 300 hours of addi-
tional covered service in the preceding quar-
ter. The employees do not need to make any 
additional contributions for their own cov-
erage, but must pay $250 per month if they 
want health coverage for their dependent 
spouse and children. Because the employer 
payments cover 100% of the required con-
tributions for the employees’ own coverage, 
the Local 2000 Employers Health and Welfare 
Fund meets the ‘‘75% employer payment’’ 
factor under paragraph (b)(4)(vi) of this sec-
tion. 

(ii) Assume, however, that the negotiated 
employer contribution rate was $1 per hour, 
and the employees could only obtain health 
coverage for themselves if they also elected 
to contribute $1 per hour, paid on a pre-tax 
basis through salary reduction. The Fund 
would not meet the 75% employer payment 
factor, even though the employees’ contribu-
tions are treated as employer contributions 
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for tax purposes. Under ERISA, and there-
fore under this section, elective salary re-
duction contributions are treated as em-
ployee contributions. The outcome would be 
the same if a uniform employee contribution 
rate applied to all employees, whether they 
had individual or family coverage, so that 
the $1 per hour employee contribution quali-
fied an employee for his or her own coverage 
and, if he or she had dependents, dependent 
coverage as well. 

Example 5. Arthur is a licensed insurance 
broker, one of whose clients is Multiem-
ployer Fund M, a partially self-funded plan. 
Arthur takes bids from insurance companies 
on behalf of Fund M for the insured portion 
of its coverage, helps the trustees to evalu-
ate the bids, and places the Fund’s health in-
surance coverage with the carrier that is se-
lected. Arthur also assists the trustees of 
Fund M in preparing material to explain the 
plan and its benefits to the participants, as 
well as in monitoring the insurance com-
pany’s performance under the contract. At 
the Trustees’ request, Arthur meets with a 
group of employers with which the union is 
negotiating for their employees’ coverage 
under Fund M, and he explains the cost 
structure and benefits that Fund M provides. 
Arthur is not engaged in marketing within 
the meaning of paragraph (c)(1) of this sec-
tion, so the fact that he provides these ad-
ministrative services and sells insurance to 
the Fund itself does not affect the plan’s sta-
tus as a plan established or maintained 
under or pursuant to a collective bargaining 
agreement. This is the case whether or how 
he is compensated. 

Example 6. Assume the same facts as Exam-
ple 5, except that Arthur has a group of cli-
ents who are unrelated to the employers 
bound by the collective bargaining agree-
ment, whose employees would not be ‘‘nexus 
group’’ members, and whose insurance car-
rier has withdrawn from the market in their 
locality. He persuades the client group to re-
tain him to find them other coverage. The 
client group has no relationship with the 
labor union that represents the participants 
in Fund M. However, Arthur offers them cov-
erage under Fund M and persuades the 
Fund’s Trustees to allow the client group to 
join Fund M in order to broaden Fund M’s 
contribution base. Arthur’s activities in ob-
taining coverage for the unrelated group 
under Fund M constitutes marketing 
through an insurance producer; Fund M is a 
MEWA under paragraph (c)(1) of this section. 

Example 7. Union A represents thousands of 
construction workers in a three-state geo-
graphic region. For many years, Union A has 
maintained a standard written collective 
bargaining agreement with several hundred 
large and small building contractors, cov-
ering wages, hours, and other terms and con-
ditions of employment for all work per-
formed in Union A’s geographic territory. 

The terms of those agreements are nego-
tiated every three years between Union A 
and a multiemployer Association, which 
signs on behalf of those employers who have 
delegated their bargaining authority to the 
Association. Hundreds of other employers— 
including both local and traveling contrac-
tors—have chosen to become bound to the 
terms of Union A’s standard area agreement 
for various periods of time and in various 
ways, such as by signing short-form binders 
or ‘‘me too’’ agreements, executing a single 
job or project labor agreement, or entering 
into a subcontracting arrangement with a 
signatory employer. All of these employ in-
dividuals represented by Union A and con-
tribute to Plan A, a self-insured multiem-
ployer health and welfare plan established 
and maintained under Union A’s standard 
area agreement. During the past year, the 
trustees of Plan A have brought lawsuits 
against several signatory employers seeking 
contributions allegedly owed, but not paid to 
the trust. In defending that litigation, a 
number of employers have sworn that they 
never intended to operate as union contrac-
tors, that their employees want nothing to 
do with Union A, that Union A procured 
their assent to the collective bargaining 
agreement solely by threats and fraudulent 
misrepresentations, and that Union A has 
failed to file certain reports required by the 
Labor Management Reporting and Disclosure 
Act. In at least one instance, a petition for 
a decertification election has been filed with 
the National Labor Relations Board. In this 
example, Plan A meets the criteria for a reg-
ulatory finding under this section that it is 
a multiemployer plan established and main-
tained under or pursuant to one or more col-
lective bargaining agreements, assuming 
that its participant population satisfies the 
85% test of paragraph (b)(2) of this section 
and that none of the disqualifying factors in 
paragraph (c) of this section is present. Plan 
A’s status for the purpose of this section is 
not affected by the fact that some of the em-
ployers who deal with Union A have chal-
lenged Union A’s conduct, or have disputed 
under labor statutes and legal doctrines 
other than ERISA section 3(40) the validity 
and enforceability of their putative contract 
with Union A, regardless of the outcome of 
those disputes. 

Example 8. Assume the same facts as Exam-
ple 7. Plan A’s benefits consultant recently 
entered into an arrangement with the Med-
ical Consortium, a newly formed organiza-
tion of health care providers, which allows 
the Plan to offer a broader range of health 
services to Plan A’s participants while 
achieving cost savings to the Plan and to 
participants. Union A, Plan A, and Plan A’s 
consultant each have added a page to their 
Web sites publicizing the new arrangement 
with the Medical Consortium. Concurrently, 
Medical Consortium’s Web site prominently 
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publicizes its recent affiliation with Plan A 
and the innovative services it makes avail-
able to the Plan’s participants. Union A has 
mailed out informational packets to its 
members describing the benefit enhance-
ments and encouraging election of family 
coverage. Union A has also begun distrib-
uting similar material to workers on hun-
dreds of non-union construction job sites 
within its geographic territory. In this ex-
ample, Plan A remains a plan established 
and maintained under or pursuant to one or 
more collective bargaining agreements under 
section 3(40) of ERISA. Neither Plan A’s rela-
tionship with a new organization of health 
care providers, nor the use of various media 
to publicize Plan A’s attractive benefits 
throughout the area served by Union A, al-
ters Plan A’s status for purpose of this sec-
tion. 

Example 9. Assume the same facts as in Ex-
ample 7. Union A undertakes an area-wide 
organizing campaign among the employees 
of all the health care providers who belong 
to the Medical Consortium. When soliciting 
individual employees to sign up as union 
members, Union A distributes Plan A’s infor-
mation materials and promises to bargain 
for the same coverage. At the same time, 
when appealing to the employers in the Med-
ical Consortium for voluntary recognition, 
Union A promises to publicize the Consor-
tium’s status as a group of unionized health 
care service providers. Union A eventually 
succeeds in obtaining recognition based on 
its majority status among the employees 
working for Medical Consortium employers. 
The Consortium, acting on behalf of its em-
ployer members, negotiates a collective bar-
gaining agreement with Union A that pro-
vides terms and conditions of employment, 
including coverage under Plan A. In this ex-
ample, Plan A still meets the criteria for a 
regulatory finding that it is collectively bar-
gained under section 3(40) of ERISA. Union 
A’s recruitment and representation of a new 
occupational category of workers unrelated 
to the construction trade, its promotion of 
attractive health benefits to achieve orga-
nizing success, and the Plan’s resultant 
growth, do not take Plan A outside the regu-
latory finding. 

Example 10. Assume the same facts as in 
Example 7. The Medical Consortium, a newly 
formed organization, approaches Plan A with 
a proposal to make money for Plan A and 
Union A by enrolling a large group of em-
ployers, their employees, and self-employed 
individuals affiliated with the Medical Con-
sortium. The Medical Consortium obtains 
employers’ signatures on a generic document 
bearing Union A’s name, labeled ‘‘collective 
bargaining agreement,’’ which provides for 
health coverage under Plan A and compli-
ance with wage and hour statutes, as well as 
other employment laws. Employees of signa-
tory employers sign enrollment documents 

for Plan A and are issued membership cards 
in Union A; their membership dues are regu-
larly checked off along with their monthly 
payments for health coverage. Self-employed 
individuals similarly receive union member-
ship cards and make monthly payments, 
which are divided between Plan A and the 
Union. Aside from health coverage matters, 
these new participants have little or no con-
tact with Union A. The new participants en-
rolled through the Consortium amount to 
18% of the population of Plan A during the 
current Plan Year. In this example, Plan A 
now fails to meet the criteria in paragraphs 
(b)(2) and (b)(3) of this section, because more 
than 15% of its participants are individuals 
who are not employed under agreements that 
are the product of a bona fide collective bar-
gaining relationship and who do not fall 
within any of the other nexus categories set 
forth in paragraph (b)(2) of this section. 
Moreover, even if the number of additional 
participants enrolled through the Medical 
Consortium, together with any other partici-
pants who did not fall within any of the 
nexus categories, did not exceed 15% of the 
total participant population under the plan, 
the circumstances in this example would 
trigger the disqualification of paragraph 
(c)(2) of this section, because Plan A now is 
being maintained under a substantial num-
ber of agreements that are a ‘‘scheme, plan, 
stratagem or artifice of evasion’’ intended 
primarily to evade compliance with state 
laws and regulations pertaining to insur-
ance. In either case, the consequence of add-
ing the participants through the Medical 
Consortium is that Plan A is now a MEWA 
for purposes of section 3(40) of ERISA and is 
not exempt from state regulation by virtue 
of ERISA. 

(f) Cross-reference. See 29 CFR part 
2570, subpart H for procedural rules re-
lating to proceedings seeking an Ad-
ministrative Law Judge finding by the 
Secretary under section 3(40) of ERISA. 

(g) Effect of proceeding seeking Ad-
ministrative Law Judge Section 3(40) 
Finding. 

(1) An Administrative Law Judge 
finding issued pursuant to the proce-
dures in 29 CFR part 2570, subpart H 
will constitute a finding whether the 
entity in that proceeding is an em-
ployee welfare benefit plan established 
or maintained under or pursuant to an 
agreement that the Secretary finds to 
be a collective bargaining agreement 
for purposes of section 3(40) of ERISA. 

(2) Nothing in this section or in 29 
CFR part 2570, subpart H is intended to 
provide the basis for a stay or delay of 
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a state administrative or court pro-
ceeding or enforcement of a subpoena. 

[68 FR 17480, Apr. 9, 2003] 

§ 2510.3–44 Registration requirement 
to serve as a pooled plan provider 
to pooled employer plans. 

(a) General. Section 3(44) of the Act 
sets forth the criteria that a person 
must meet to be a pooled plan provider 
for pooled employer plans under sec-
tion 3(43) of the Act. 

(b) Registration requirement. Subpara-
graph (A)(ii) of section 3(44) requires 
the person to register as a pooled plan 
provider with the Department and pro-
vide such other information as the De-
partment may require, before begin-
ning operations as a pooled plan pro-
vider. For this purpose, ‘‘beginning op-
erations as a pooled plan provider’’ 
means the initiation of operations of 
the first plan that the person operates 
as a pooled employer plan, as described 
in paragraph (b)(6) of this section. To 
meet the requirements to register with 
the Department under section 3(44) of 
the Act, a person intending to act as a 
pooled plan provider must: 

(1) At least 30 days before beginning 
operations as a pooled plan provider, 
file with the Department the following 
information on a complete and accu-
rate Form PR (Pooled Plan Provider 
Registration) in accordance with the 
form’s instructions. 

(i) The legal business name and any 
trade name (doing business as) of such 
person. 

(ii) The business mailing address and 
phone number of such person. 

(iii) The employer identification 
number (EIN) assigned to such person 
by the Internal Revenue Service. 

(iv) The address of any public website 
or websites of the pooled plan provider 
or any affiliates to be used to market 
any such person as a pooled plan pro-
vider to the public or to provide public 
information on the pooled employer 
plans operated by the pooled plan pro-
vider. 

(v) Name, address, contact telephone 
number, and email address for the re-
sponsible compliance official of the 
pooled plan provider. For purposes of 
this paragraph (b)(1)(v), the term ‘‘re-
sponsible compliance official’’ means 
the person or persons, identified by 

name, title, or office, responsible for 
addressing questions regarding the 
pooled plan provider’s status under, or 
compliance with, applicable provisions 
of the Act and the Internal Revenue 
Code as pertaining to a pooled em-
ployer plan. 

(vi) The agent for service of legal 
process for the pooled plan provider, 
and the address at which process may 
be served on such agent. 

(vii) The approximate date when 
pooled plan operations are expected to 
commence. 

(viii) An identification of the admin-
istrative, investment, and fiduciary 
services that will be offered or provided 
in connection with the pooled employer 
plans by the pooled plan provider or an 
affiliate. For purposes of this para-
graph (b)(1)(viii), the term ‘‘affiliate’’ 
includes all persons who are treated as 
a single employer with the person in-
tending to be a pooled plan provider 
under section 414(b), (c), (m), or (o) of 
the Internal Revenue Code who will 
provide services to pooled employer 
plans sponsored by the pooled plan pro-
vider and any officer, director, partner, 
employee, or relative (as defined in sec-
tion 3(15) of the Act) of such person; 
and any corporation or partnership of 
which such person is an officer, direc-
tor, or partner. 

(ix) A statement disclosing any ongo-
ing Federal or State criminal pro-
ceedings, or any Federal or State 
criminal conviction, related to the pro-
vision of services to, operation of, or 
investments of, any employee benefit 
plan, against the pooled plan provider, 
or any officer, director, or employee of 
the pooled plan provider, provided that 
any criminal conviction may be omit-
ted if the conviction, or related term of 
imprisonment served, is outside ten 
years of the date of registration. 

(x) A statement disclosing any ongo-
ing civil or administrative proceedings 
in any court or administrative tribunal 
by the Federal or State government or 
other regulatory authority against the 
pooled plan provider, or any officer, di-
rector, or employee of the pooled plan 
provider, involving a claim of fraud or 
dishonesty with respect to any em-
ployee benefit plan, or involving the 
mismanagement of plan assets. 
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(2) No later than the initiation of op-
erations of a plan as a pooled employer 
plan, as described in paragraph (b)(6) of 
this section, file with the Department 
a supplemental report using the Form 
PR containing the name and plan num-
ber that the pooled employer plan will 
use for annual reporting purposes, and 
the name, address, and EIN for the 
trustee for the plan. 

(3) File with the Department a sup-
plemental report using the Form PR 
within the later of 30 days after the 
calendar quarter in which the following 
reportable events occurred or 45 days 
after a following reportable event oc-
curred: 

(i) Any change in the information re-
ported pursuant to paragraph (b)(1) or 
(2) of this section unless otherwise dis-
closed pursuant to paragraphs (b)(3)(iii) 
through (v) of this section. 

(ii) Any significant change in cor-
porate or business structure of the 
pooled plan provider, e.g., merger, ac-
quisition, or initiation of bankruptcy, 
receivership, or other insolvency pro-
ceeding for the pooled plan provider or 
an affiliate that provides services to a 
pooled employer plan, or ceasing all 
operations as a pooled plan provider. 

(iii) Receipt of written notice of the 
initiation of any administrative pro-
ceeding or civil enforcement action in 
any court or administrative tribunal 
by any Federal or State governmental 
agency or other regulatory authority 
against the pooled plan provider, or 
any officer, director, or employee of 
the pooled plan provider involving a 
claim of fraud or dishonesty with re-
spect to any employee benefit plan, or 
involving the mismanagement of plan 
assets. 

(iv) Receipt of written notice of a 
finding involving a claim of fraud or 
dishonesty with respect to any em-
ployee benefit plan, or involving the 
mismanagement of plan assets in any 
matter described in paragraph (b)(1)(x) 
or (b)(3)(iii) of this section. 

(v) Receipt of written notice of the 
filing of any Federal or State criminal 
charges related to the provision of 
services to, operation of, or invest-
ments of any pooled employer plan or 
other employee benefit plan against 
the pooled plan provider or any officer, 

director, or employee of the pooled 
plan provider. 

(4) Only one registration must be 
filed for each person intending to act 
as a pooled plan provider, regardless of 
the number of pooled employer plans it 
operates. A pooled plan provider must 
file updates for each pooled employer 
plan described in paragraph (b)(2) of 
this section, any change of previously 
reported information, and any change 
in circumstances listed in paragraph 
(b)(3) of this section, but may file a sin-
gle statement to report multiple 
changes, as long as the timing require-
ments are met with respect to each re-
portable change. 

(5) If a pooled plan provider has ter-
minated and ceased operating all 
pooled employer plans, the pooled plan 
provider must file a final supplemental 
filing in accordance with instructions 
for the Form PR. For purposes of this 
section, a pooled employer plan is 
treated as having terminated and 
ceased operating when a resolution has 
been adopted terminating the plan, all 
assets under the plan (including insur-
ance/annuity contracts) have been dis-
tributed to the participants and bene-
ficiaries or legally transferred to the 
control of another plan, and a final 
Form 5500 has been filed for the plan. 

(6) For purposes of this section, a per-
son is treated as initiating operations 
of a plan as a pooled employer plan 
when the first employer executes or 
adopts a participation, subscription, or 
similar agreement for the plan speci-
fying that it is a pooled employer plan, 
or, if earlier, when the trustee of the 
plan first holds any asset in trust. 

(7) Registrations required under this 
section shall be filed with the Sec-
retary electronically on the Form PR 
in accordance with the Form PR in-
structions published by the Depart-
ment. 

(8) For purposes of this section, the 
term ‘‘administrative proceeding’’ or 
‘‘administrative proceedings’’ means a 
judicial-type proceeding of public 
record before an administrative law 
judge or similar decision-maker. 

(9) For purposes of this section, the 
term ‘‘other regulatory authority’’ 
means Federal or State authorities and 
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self-regulatory organizations author-
ized by law, but does not include any 
foreign regulatory authorities. 

(10) For purposes of paragraphs 
(b)(1)(ix) and (x) and (b)(3)(iii) and (v) of 
this section, employees of the pooled 
plan provider include employees of the 
pooled employer plan, but only if they 
handle assets of the plan, within the 
meaning of section 412 of the Act, or if 
they are responsible for operations or 
investments of the pooled employer 
plan. 

(c) Transition rule. Notwithstanding 
paragraph (b)(1) of this section, a per-
son intending to act as a pooled plan 
provider may file the Form PR on or 
before beginning operations as a pooled 
plan provider (dispensing with the 30- 
day advance filing requirement) if the 
filing is made before February 1, 2021. 

(d) Acquittals and removal of informa-
tion. A pooled plan provider may file an 
update to remove any matter pre-
viously reported under paragraph 
(b)(1)(ix) or (b)(3)(v) of this section for 
which the defendant has received an 
acquittal. For this purpose, the term 
‘‘acquittal’’ means a finding by a judge 
or jury that a defendant is not guilty 
or any other dismissal or judgment 
which the government may not appeal. 

[85 FR 72955, Nov. 16, 2020] 

§ 2510.3–55 Definition of employer—As-
sociation Retirement Plans and 
other multiple employer pension 
benefit plans. 

(a) In general. The purpose of this sec-
tion is to clarify which persons may 
act as an ‘‘employer’’ within the mean-
ing of section 3(5) of the Act in spon-
soring a multiple employer defined 
contribution pension plan (hereinafter 
‘‘MEP’’). The Act defines the term 
‘‘employee pension benefit plan’’ in 
section 3(2), in relevant part, as any 
plan, fund, or program established or 
maintained by an employer, employee 
organization, or by both an employer 
and an employee organization, to the 
extent by its express terms or as a re-
sult of surrounding circumstances such 
plan, fund, or program provides retire-
ment income to employees or results in 
a deferral of income by employees for 
periods extending to the termination of 
covered employment or beyond. For 
purposes of being able to establish and 

maintain an employee pension benefit 
plan within the meaning of section 3(2), 
an ‘‘employer’’ under section 3(5) of the 
Act includes any person acting directly 
as an employer, or any person acting 
indirectly in the interest of an em-
ployer in relation to an employee ben-
efit plan. A group or association of em-
ployers is specifically identified in sec-
tion 3(5) of the Act as a person able to 
act directly or indirectly in the inter-
est of an employer, including for pur-
poses of establishing or maintaining an 
employee benefit plan. A bona fide 
group or association of employers (as 
defined in paragraph (b) of this section) 
and a bona fide professional employer 
organization (as described in paragraph 
(c) of this section) shall be deemed to 
be able to act in the interest of an em-
ployer within the meaning of section 
3(5) of the Act by satisfying the cri-
teria set forth in paragraphs (b) and (c) 
of this section, respectively. 

(b)(1) Bona fide group or association of 
employers. For purposes of title I of the 
Act and this chapter, a bona fide group 
or association of employers capable of 
establishing a MEP shall include a 
group or association of employers that 
meets the following requirements: 

(i) The primary purpose of the group 
or association may be to offer and pro-
vide MEP coverage to its employer 
members and their employees; how-
ever, the group or association also 
must have at least one substantial 
business purpose unrelated to offering 
and providing MEP coverage or other 
employee benefits to its employer 
members and their employees. For pur-
poses of satisfying the standard of this 
paragraph (b)(1)(i), as a safe harbor, a 
substantial business purpose is consid-
ered to exist if the group or association 
would be a viable entity in the absence 
of sponsoring an employee benefit plan. 
For purposes of this paragraph (b)(1)(i), 
a business purpose includes promoting 
common business interests of its mem-
bers or the common economic interests 
in a given trade or employer commu-
nity and is not required to be a for- 
profit activity; 

(ii) Each employer member of the 
group or association participating in 
the plan is a person acting directly as 
an employer of at least one employee 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00383 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



374 

29 CFR Ch. XXV (7–1–21 Edition) § 2510.3–55 

who is a participant covered under the 
plan; 

(iii) The group or association has a 
formal organizational structure with a 
governing body and has by-laws or 
other similar indications of formality; 

(iv) The functions and activities of 
the group or association are controlled 
by its employer members, and the 
group’s or association’s employer mem-
bers that participate in the plan con-
trol the plan. Control must be present 
both in form and in substance; 

(v) The employer members have a 
commonality of interest as described 
in paragraph (b)(2) of this section; 

(vi) The group or association does not 
make plan participation through the 
association available other than to em-
ployees and former employees of em-
ployer members, and their bene-
ficiaries; and 

(vii) The group or association is not a 
bank or trust company, insurance 
issuer, broker-dealer, or other similar 
financial services firm (including a 
pension recordkeeper or third-party ad-
ministrator), or owned or controlled by 
such an entity or any subsidiary or af-
filiate of such an entity, other than to 
the extent such an entity, subsidiary 
or affiliate participates in the group or 
association in its capacity as an em-
ployer member of the group or associa-
tion. 

(2) Commonality of interest. (i) Em-
ployer members of a group or associa-
tion will be treated as having a com-
monality of interest if either: 

(A) The employers are in the same 
trade, industry, line of business or pro-
fession; or 

(B) Each employer has a principal 
place of business in the same region 
that does not exceed the boundaries of 
a single State or a metropolitan area 
(even if the metropolitan area includes 
more than one State). 

(ii) In the case of a group or associa-
tion that is sponsoring a MEP under 
this section and that is itself an em-
ployer member of the group or associa-
tion, the group or association will be 
deemed for purposes of paragraph 
(b)(2)(i)(A) of this section to be in the 
same trade, industry, line of business, 
or profession, as applicable, as the 
other employer members of the group 
or association. 

(c)(1) Bona fide professional employer 
organization. A professional employer 
organization (PEO) is a human-re-
source company that contractually as-
sumes certain employer responsibil-
ities of its client employers. For pur-
poses of title I of the Act and this 
chapter, a bona fide PEO is capable of 
establishing a MEP. A bona fide PEO is 
an organization that meets the fol-
lowing requirements: 

(i) The PEO performs substantial em-
ployment functions on behalf of its cli-
ent employers that adopt the MEP, and 
maintains adequate records relating to 
such functions; 

(ii) The PEO has substantial control 
over the functions and activities of the 
MEP, as the plan sponsor (within the 
meaning of section 3(16)(B) of the Act), 
the plan administrator (within the 
meaning of section 3(16)(A) of the Act), 
and a named fiduciary (within the 
meaning of section 402 of the Act), and 
continues to have employee-benefit- 
plan obligations to MEP participants 
after the client employer no longer 
contracts with the organization. 

(iii) The PEO ensures that each cli-
ent employer that adopts the MEP acts 
directly as an employer of at least one 
employee who is a participant covered 
under the MEP; and 

(iv) The PEO ensures that participa-
tion in the MEP is available only to 
employees and former employees of the 
PEO and client employers, employees 
and former employees of former client 
employers who became participants 
during the contract period between the 
PEO and former client employers, and 
their beneficiaries. 

(2) Safe harbor criteria for substantial 
employment functions. For purposes of 
paragraph (c)(1)(i) of this section, 
whether a PEO performs substantial 
employment functions on behalf of its 
client employers is determined on the 
basis of the facts and circumstances of 
the particular situation. As a safe har-
bor, a PEO shall be considered to per-
form substantial employment func-
tions on behalf of its client-employers 
that adopt the MEP if it meets the fol-
lowing criteria with respect to each 
client-employer employee that partici-
pates in the MEP— 

(i) The PEO assumes responsibility 
for and pays wages to employees of its 
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client-employers that adopt the MEP, 
without regard to the receipt or ade-
quacy of payment from those client 
employers; 

(ii) The PEO assumes responsibility 
for and reports, withholds, and pays 
any applicable federal employment 
taxes for its client employers that 
adopt the MEP, without regard to the 
receipt or adequacy of payment from 
those client employers; 

(iii) The PEO plays a definite and 
contractually specified role in recruit-
ing, hiring, and firing workers of its 
client-employers that adopt the MEP, 
in addition to the client-employer’s re-
sponsibility for recruiting, hiring, and 
firing workers. A PEO is considered to 
satisfy this standard if it recruits, 
hires, and fires, assumes responsibility 
for recruiting, hiring, and firing, or re-
tains the right to recruit, hire, and fire 
workers of its client-employers that 
adopt the MEP, in addition to the cli-
ent-employer’s responsibility for re-
cruiting, hiring, and firing workers; 
and 

(iv) The PEO assumes responsibility 
for and has substantial control over 
the functions and activities of any em-
ployee benefits which the service con-
tract may require the PEO to provide, 
without regard to the receipt or ade-
quacy of payment from those client 
employers for such benefits. 

(d) Dual treatment of working owners 
as employers and employees. (1) A work-
ing owner of a trade or business with-
out common law employees may qual-
ify as both an employer and as an em-
ployee of the trade or business for pur-
poses of the requirements in paragraph 
(b) of this section, including the re-
quirement in paragraph (b)(1)(ii) of this 
section that each employer member of 
the group or association adopting the 
MEP must be a person acting directly 
as an employer of one or more employ-
ees who are participants covered under 
the MEP, and the requirement in para-
graph (b)(1)(vi) of this section that the 
group or association does not make 
participation through the group or as-
sociation available other than to cer-
tain employees and former employees 
and their beneficiaries. 

(2) The term ‘‘working owner’’ as 
used in this paragraph (d) means any 

person who a responsible plan fiduciary 
reasonably determines is an individual: 

(i) Who has an ownership right of any 
nature in a trade or business, whether 
incorporated or unincorporated, includ-
ing a partner or other self-employed in-
dividual; 

(ii) Who is earning wages or self-em-
ployment income from the trade or 
business for providing personal services 
to the trade or business; and 

(iii) Who either: 
(A) Works on average at least 20 

hours per week or at least 80 hours per 
month providing personal services to 
the working owner’s trade or business, 
or 

(B) In the case of a MEP described in 
paragraph (b) of this section, if applica-
ble, has wages or self-employment in-
come from such trade or business that 
at least equals the working owner’s 
cost of coverage for participation by 
the working owner and any covered 
beneficiaries in any group health plan 
sponsored by the group or association 
in which the individual is participating 
or is eligible to participate. 

(3) The determination under this 
paragraph (d) must be made when the 
working owner first becomes eligible 
for participation in the defined con-
tribution MEP and continued eligi-
bility must be periodically confirmed 
pursuant to reasonable monitoring pro-
cedures. 

(e) Severability. (1) If any provision of 
this section is held to be invalid or un-
enforceable by its terms, or as applied 
to any person or circumstance, or 
stayed pending further agency action, 
the provision shall be construed so as 
to continue to give the maximum ef-
fect to the provision permitted by law, 
unless such holding shall be one of 
complete invalidity or unenforce-
ability, in which event the provision 
shall be severable from this section and 
shall not affect the remainder thereof. 

(2) Examples. (i) If any portion of 
paragraph (b)(1)(i) of this section (con-
taining the substantial business pur-
pose requirement) is found to be void in 
a manner contemplated by paragraph 
(e)(1) of this section, then the whole of 
paragraph (b)(1)(i) of this section shall 
be construed as follows: ‘‘The group or 
association must be a viable entity in 
the absence of offering and providing 
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MEP coverage or other employee bene-
fits to its employer members and their 
employees.’’ 

(ii) If any portion of paragraph (d) of 
this section (containing the ‘‘working 
owner’’ provision) is found to be void in 
a manner contemplated by paragraph 
(e)(1) of this section, such a decision 
does not impact the ability of a bona 
fide group or association to meet the 
‘‘commonality of interest’’ require-
ment in paragraph (b)(2) of this section 
by being located in the same geo-
graphic locale. 

[84 FR 37543, July 31, 2019] 

§ 2510.3–101 Definition of ‘‘plan as-
sets’’—plan investments. 

(a) In general. (1) This section de-
scribes what constitute assets of a plan 
with respect to a plan’s investment in 
another entity for purposes of subtitle 
A, and parts 1 and 4 of subtitle B, of 
title I of the Act and section 4975 of the 
Internal Revenue Code. Paragraph 
(a)(2) of this section contains a general 
rule relating to plan investments. 
Paragraphs (b) through (f) of this sec-
tion define certain terms that are used 
in the application of the general rule. 
Paragraph (g) of this section describes 
how the rules in this section are to be 
applied when a plan owns property 
jointly with others or where it acquires 
an equity interest whose value relates 
solely to identified assets of an issuer. 
Paragraph (h) of this section contains 
special rules relating to particular 
kinds of plan investments. Paragraph 
(i) describes the assets that a plan ac-
quires when it purchases certain guar-
anteed mortgage certificates. Para-
graph (j) of this section contains exam-
ples illustrating the operation of this 
section. The effective date of this sec-
tion is set forth in paragraph (k) of this 
section. 

(2) Generally, when a plan invests in 
another entity, the plan’s assets in-
clude its investment, but do not, solely 
by reason of such investment, include 
any of the underlying assets of the en-
tity. However, in the case of a plan’s 
investment in an equity interest of an 
entity that is neither a publicly-offered 
security nor a security issued by an in-
vestment company registered under 
the Investment Company Act of 1940 its 
assets include both the equity interest 

and an undivided interest in each of 
the underlying assets of the entity, un-
less it is established that— 

(i) The entity is an operating com-
pany, or 

(ii) Equity participation in the entity 
by benefit plan investors is not signifi-
cant. 

Therefore, any person who exercises 
authority or control respecting the 
management or disposition of such un-
derlying assets, and any person who 
provides investment advice with re-
spect to such assets for a fee (direct or 
indirect), is a fiduciary of the investing 
plan. 

(b) Equity interests and publicly-offered 
securities. (1) The term equity interest 
means any interest in an entity other 
than an instrument that is treated as 
indebtedness under applicable local law 
and which has no substantial equity 
features. A profits interest in a part-
nership, an undivided ownership inter-
est in property and a beneficial inter-
est in a trust are equity interests. 

(2) A publicly-offered security is a secu-
rity that is freely transferable, part of 
a class of securities that is widely held 
and either— 

(i) Part of a class of securities reg-
istered under section 12(b) or 12(g) of 
the Securities Exchange Act of 1934, or 

(ii) Sold to the plan as part of an of-
fering of securities to the public pursu-
ant to an effective registration state-
ment under the Securities Act of 1933 
and the class of securities of which 
such security is a part is registered 
under the Securities Exchange Act of 
1934 within 120 days (or such later time 
as may be allowed by the Securities 
and Exchange Commission) after the 
end of the fiscal year of the issuer dur-
ing which the offering of such securi-
ties to the public occurred. 

(3) For purposes of paragraph (b)(2) of 
this section, a class of securities is 
‘‘widely-held’’ only if it is a class of se-
curities that is owned by 100 or more 
investors independent of the issuer and 
of one another. A class of securities 
will not fail to be widely-held solely 
because subsequent to the initial offer-
ing the number of independent inves-
tors falls below 100 as a result of events 
beyond the control of the issuer. 

(4) For purposes of paragraph (b)(2) of 
this section, whether a security is 
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‘‘freely transferable’’ is a factual ques-
tion to be determined on the basis of 
all relevant facts and circumstances. If 
a security is part of an offering in 
which the minimum investment is 
$10,000 or less, however, the following 
factors ordinarily will not, alone or in 
combination, affect a finding that such 
securities are freely transferable: 

(i) Any requirement that not less 
than a minimum number of shares or 
units of such security be transferred or 
assigned by any investor, provided that 
such requirement does not prevent 
transfer of all of the then remaining 
shares or units held by an investor; 

(ii) Any prohibition against transfer 
or assignment of such security or 
rights in respect thereof to an ineli-
gible or unsuitable investor; 

(iii) Any restriction on, or prohibi-
tion against, any transfer or assign-
ment which would either result in a 
termination or reclassification of the 
entity for Federal or state tax purposes 
or which would violate any state or 
Federal statute, regulation, court 
order, judicial decree, or rule of law; 

(iv) Any requirement that reasonable 
transfer or administrative fees be paid 
in connection with a transfer or assign-
ment; 

(v) Any requirement that advance no-
tice of a transfer or assignment be 
given to the entity and any require-
ment regarding execution of docu-
mentation evidencing such transfer or 
assignment (including documentation 
setting forth representations from ei-
ther or both of the transferor or trans-
feree as to compliance with any re-
striction or requirement described in 
this paragraph (b)(4) of this section or 
requiring compliance with the entity’s 
governing instruments); 

(vi) Any restriction on substitution 
of an assignee as a limited partner of a 
partnership, including a general part-
ner consent requirement, provided that 
the economic benefits of ownership of 
the assignor may be transferred or as-
signed without regard to such restric-
tion or consent (other than compliance 
with any other restriction described in 
this paragraph (b)(4)) of this section; 

(vii) Any administrative procedure 
which establishes an effective date, or 
an event, such as the completion of the 

offering, prior to which a transfer or 
assignment will not be effective; and 

(viii) Any limitation or restriction on 
transfer or assignment which is not 
created or imposed by the issuer or any 
person acting for or on behalf of such 
issuer. 

(c) Operating company. (1) An ‘‘oper-
ating company’’ is an entity that is 
primarily engaged, directly or through 
a majority owned subsidiary or subsidi-
aries, in the production or sale of a 
product or service other than the in-
vestment of capital. The term ‘‘oper-
ating company’’ includes an entity 
which is not described in the preceding 
sentence, but which is a ‘‘venture cap-
ital operating company’’ described in 
paragraph (d) or a ‘‘real estate oper-
ating company’’ described in paragraph 
(e). 

(2) [Reserved] 
(d) Venture capital operating company. 

(1) An entity is a ‘‘venture capital op-
erating company’’ for the period begin-
ning on an initial valuation date de-
scribed in paragraph (d)(5)(i) and end-
ing on the last day of the first ‘‘annual 
valuation period’’ described in para-
graph (d)(5)(ii) (in the case of an entity 
that is not a venture capital operating 
company immediately before the deter-
mination) or for the 12 month period 
following the expiration of an ‘‘annual 
valuation period’’ described in para-
graph (d)(5)(ii) (in the case of an entity 
that is a venture capital operating 
company immediately before the deter-
mination) if— 

(i) On such initial valuation date, or 
at any time within such annual valu-
ation period, at least 50 percent of its 
assets (other than short-term invest-
ments pending long-term commitment 
or distribution to investors), valued at 
cost, are invested in venture capital in-
vestments described in paragraph 
(d)(3)(i) or derivative investments de-
scribed in paragraph (d)(4); and 

(ii) During such 12 month period (or 
during the period beginning on the ini-
tial valuation date and ending on the 
last day of the first annual valuation 
period), the entity, in the ordinary 
course of its business, actually exer-
cises management rights of the kind 
described in paragraph (d)(3)(ii) with 
respect to one or more of the operating 
companies in which it invests. 
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(2)(i) A venture capital operating 
company described in paragraph (d)(1) 
shall continue to be treated as a ven-
ture capital operating company during 
the ‘‘distribution period’’ described in 
paragraph (d)(2)(ii). An entity shall not 
be treated as a venture capital oper-
ating company at any time after the 
end of the distribution period. 

(ii) The ‘‘distribution period’’ re-
ferred to in paragraph (d)(2)(i) begins 
on a date established by a venture cap-
ital operating company that occurs 
after the first date on which the ven-
ture capital operating company has 
distributed to investors the proceeds of 
at least 50 percent of the highest 
amount of its investments (other than 
short-term investments made pending 
long-term commitment or distribution 
to investors) outstanding at any time 
from the date it commenced business 
(determined on the basis of the cost of 
such investments) and ends on the ear-
lier of— 

(A) The date on which the company 
makes a ‘‘new portfolio investment’’, 
or 

(B) The expiration of 10 years from 
the beginning of the distribution pe-
riod. 

(iii) For purposes of paragraph 
(d)(2)(ii)(A), a ‘‘new portfolio invest-
ment’’ is an investment other than— 

(A) An investment in an entity in 
which the venture capital operating 
company had an outstanding venture 
capital investment at the beginning of 
the distribution period which has con-
tinued to be outstanding at all times 
during the distribution period, or 

(B) A short-term investment pending 
long-term commitment or distribution 
to investors. 

(3)(i) For purposes of this paragraph 
(d) a ‘‘venture capital investment’’ is 
an investment in an operating com-
pany (other than a venture capital op-
erating company) as to which the in-
vestor has or obtains management 
rights. 

(ii) The term ‘‘management rights’’ 
means contractual rights directly be-
tween the investor and an operating 
company to substantially participate 
in, or substantially influence the con-
duct of, the management of the oper-
ating company. 

(4)(i) An investment is a ‘‘derivative 
investment’’ for purposes of this para-
graph (d) if it is— 

(A) A venture capital investment as 
to which the investor’s management 
rights have ceased in connection with a 
public offering of securities of the oper-
ating company to which the invest-
ment relates, or 

(B) An investment that is acquired 
by a venture capital operating com-
pany in the ordinary course of its busi-
ness in exchange for an existing ven-
ture capital investment in connection 
with: 

(1) A public offering of securities of 
the operating company to which the 
existing venture capital investment re-
lates, or 

(2) A merger or reorganization of the 
operating company to which the exist-
ing venture capital investment relates, 
provided that such merger or reorga-
nization is made for independent busi-
ness reasons unrelated to extinguishing 
management rights. 

(ii) An investment ceases to be a de-
rivative investment on the later of: 

(A) 10 years from the date of the ac-
quisition of the original venture cap-
ital investment to which the derivative 
investment relates, or 

(B) 30 months from the date on which 
the investment becomes a derivative 
investment. 

(5) For purposes of this paragraph (d) 
and paragraph (e)— 

(i) An ‘‘initial valuation date’’ is the 
later of— 

(A) Any date designated by the com-
pany within the 12 month period end-
ing with the effective date of this sec-
tion, or 

(B) The first date on which an entity 
makes an investment that is not a 
short-term investment of funds pend-
ing long-term commitment. 

(ii) An ‘‘annual valuation period’’ is a 
preestablished annual period, not ex-
ceeding 90 days in duration, which be-
gins no later than the anniversary of 
an entity’s initial valuation date. An 
annual valuation period, once estab-
lished may not be changed except for 
good cause unrelated to a determina-
tion under this paragraph (d) or para-
graph (e). 
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(e) Real estate operating company. An 
entity is a ‘‘real estate operating com-
pany’’ for the period beginning on an 
initial valuation date described in 
paragraph (d)(5)(i) and ending on the 
last day of the first ‘‘annual valuation 
period’’ described in paragraph (d)(5)(ii) 
(in the case of an entity that is not a 
real estate operating company imme-
diately before the determination) or 
for the 12 month period following the 
expiration of an annual valuation pe-
riod described in paragraph (d)(5)(ii) (in 
the case of an entity that is a real es-
tate operating company immediately 
before the determination) if: 

(1) On such initial valuation date, or 
on any date within such annual valu-
ation period, at least 50 percent of its 
assets, valued at cost (other than 
short-term investments pending long- 
term commitment or distribution to 
investors), are invested in real estate 
which is managed or developed and 
with respect to which such entity has 
the right to substantially participate 
directly in the management or develop-
ment activities; and 

(2) During such 12 month period (or 
during the period beginning on the ini-
tial valuation date and ending on the 
last day of the first annual valuation 
period) such entity in the ordinary 
course of its business is engaged di-
rectly in real estate management or 
development activities. 

(f) Participation by benefit plan inves-
tors. (1) Equity participation in an enti-
ty by benefit plan investors is ‘‘signifi-
cant’’ on any date if, immediately after 
the most recent acquisition of any eq-
uity interest in the entity, 25 percent 
or more of the value of any class of eq-
uity interests in the entity is held by 
benefit plan investors (as defined in 
paragraph (f)(2)). For purposes of deter-
minations pursuant to this paragraph 
(f), the value of any equity interests 
held by a person (other than a benefit 
plan investor) who has discretionary 
authority or control with respect to 
the assets of the entity or any person 
who provides investment advice for a 
fee (direct or indirect) with respect to 
such assets, or any affiliate of such a 
person, shall be disregarded. 

(2) A ‘‘benefit plan investor’’ is any of 
the following— 

(i) Any employee benefit plan (as de-
fined in section 3(3) of the Act), wheth-
er or not it is subject to the provisions 
of title I of the Act, 

(ii) Any plan described in section 
4975(e)(1) of the Internal Revenue Code, 

(iii) Any entity whose underlying as-
sets include plan assets by reason of a 
plan’s investment in the entity. 

(3) An ‘‘affiliate’’ of a person includes 
any person, directly or indirectly, 
through one or more intermediaries, 
controlling, controlled by, or under 
common control with the person. For 
purposes of this paragraph (f)(3), ‘‘con-
trol’’, with respect to a person other 
than an individual, means the power to 
exercise a controlling influence over 
the management or policies of such 
person. 

(g) Joint ownership. For purposes of 
this section, where a plan jointly owns 
property with others, or where the 
value of a plan’s equity interest in an 
entity relates solely to identified prop-
erty of the entity, such property shall 
be treated as the sole property of a sep-
arate entity. 

(h) Specific rules relating to plan invest-
ments. Notwithstanding any other pro-
vision of this section— 

(1) Except where the entity is an in-
vestment company registered under 
the Investment Company Act of 1940, 
when a plan acquires or holds an inter-
est in any of the following entities its 
assets include its investment and an 
undivided interest in each of the under-
lying assets of the entity: 

(i) A group trust which is exempt 
from taxation under section 501(a) of 
the Internal Revenue Code pursuant to 
the principles of Rev. Rul. 81–100, 1981– 
1 C.B. 326, 

(ii) A common or collective trust 
fund of a bank, 

(iii) A separate account of an insur-
ance company, other than a separate 
account that is maintained solely in 
connection with fixed contractual obli-
gations of the insurance company 
under which the amounts payable, or 
credited, to the plan and to any partic-
ipant or beneficiary of the plan (includ-
ing an annuitant) are not affected in 
any manner by the investment per-
formance of the separate account. 

(2) When a plan acquires or holds an 
interest in any entity (other than an 
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insurance company licensed to do busi-
ness in a State) which is established or 
maintained for the purpose of offering 
or providing any benefit described in 
section 3(1) or section 3(2) of the Act to 
participants or beneficiaries of the in-
vesting plan, its assets will include its 
investment and an undivided interest 
in the underlying assets of that entity. 

(3) When a plan or a related group of 
plans owns all of the outstanding eq-
uity interests (other than director’s 
qualifying shares) in an entity, its as-
sets include those equity interests and 
all of the underlying assets of the enti-
ty. This paragraph (h)(3) does not 
apply, however, where all of the out-
standing equity interests in an entity 
are qualifying employer securities de-
scribed in section 407(d)(5) of the Act, 
owned by one or more eligible indi-
vidual account plan(s) (as defined in 
section 407(d)(3) of the Act) maintained 
by the same employer, provided that 
substantially all of the participants in 
the plan(s) are, or have been, employed 
by the issuer of such securities or by 
members of a group of affiliated cor-
porations (as determined under section 
407(d)(7) of the Act) of which the issuer 
is a member. 

(4) For purposes of paragraph (h)(3), a 
‘‘related group’’ of employee benefit 
plans consists of every group of two or 
more employee benefit plans— 

(i) Each of which receives 10 percent 
or more of its aggregate contributions 
from the same employer or from mem-
bers of the same controlled group of 
corporations (as determined under sec-
tion 1563(a) of the Internal Revenue 
Code, without regard to section 
1563(a)(4) thereof); or 

(ii) Each of which is either main-
tained by, or maintained pursuant to a 
collective bargaining agreement nego-
tiated by, the same employee organiza-
tion or affiliated employee organiza-
tions. For purposes of this paragraph, 
an ‘‘affiliate’’ of an employee organiza-
tion means any person controlling, 
controlled by, or under common con-
trol with such organization, and in-
cludes any organization chartered by 
the same parent body, or governed by 
the same constitution and bylaws, or 
having the relation of parent and sub-
ordinate. 

(i) Governmental mortgage pools. (1) 
Where a plan acquires a guaranteed 
governmental mortgage pool certifi-
cate, as defined in paragraph (i)(2), the 
plan’s assets include the certificate and 
all of its rights with respect to such 
certificate under applicable law, but do 
not, solely by reason of the plan’s hold-
ing of such certificate, include any of 
the mortgages underlying such certifi-
cate. 

(2) A ‘‘guaranteed governmental 
mortgage pool certificate’’ is a certifi-
cate backed by, or evidencing an inter-
est in, specified mortgages or partici-
pation interests therein and with re-
spect to which interest and principal 
payable pursuant to the certificate is 
guaranteed by the United States or an 
agency or instrumentality thereof. The 
term ‘‘guaranteed governmental mort-
gage pool certificate’’ includes a mort-
gage pool certificate with respect to 
which interest and principal payable 
pursuant to the certificate is guaran-
teed by: 

(i) The Government National Mort-
gage Association; 

(ii) The Federal Home Loan Mort-
gage Corporation; or 

(iii) The Federal National Mortgage 
Association. 

(j) Examples. The principles of this 
section are illustrated by the following 
examples: 

(1) A plan, P, acquires debentures issued by 
a corporation, T, pursuant to a private offer-
ing. T is engaged primarily in investing and 
reinvesting in precious metals on behalf of 
its shareholders, all of which are benefit plan 
investors. By its terms, the debenture is con-
vertible to common stock of T at P’s option. 
At the time of P’s acquisition of the deben-
tures, the conversion feature is incidental to 
T’s obligation to pay interest and principal. 
Although T is not an operating company, P’s 
assets do not include an interest in the un-
derlying assets of T because P has not ac-
quired an equity interest in T. However, if P 
exercises its option to convert the deben-
tures to common stock, it will have acquired 
an equity interest in T at that time and (as-
suming that the common stock is not a pub-
licly-offered security and that there has been 
no change in the composition of the other 
equity investors in T) P’s assets would then 
include an undivided interest in the under-
lying assets of T. 

(2) A plan, P, acquires a limited partner-
ship interest in a limited partnership, U, 
which is established and maintained by A, a 
general partner in U. U has only one class of 
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limited partnership interests. U is engaged 
in the business of investing and reinvesting 
in securities. Limited partnership interests 
in U are offered privately pursuant to an ex-
emption from the registration requirements 
of the Securities Act of 1933. P acquires 15 
percent of the value of all the outstanding 
limited partnership interests in U, and, at 
the time of P’s investment, a governmental 
plan owns 15 percent of the value of those in-
terests. U is not an operating company be-
cause it is engaged primarily in the invest-
ment of capital. In addition, equity partici-
pation by benefit plan investors is signifi-
cant because immediately after P’s invest-
ment such investors hold more than 25 per-
cent of the limited partnership interests in 
U. Accordingly, P’s assets include an undi-
vided interest in the underlying assets of U, 
and A is a fiduciary of P with respect to such 
assets by reason of its discretionary author-
ity and control over U’s assets. Although the 
governmental plan’s investment is taken 
into account for purposes of determining 
whether equity participation by benefit plan 
investors is significant, nothing in this sec-
tion imposes fiduciary obligations on A with 
respect to that plan. 

(3) Assume the same facts as in paragraph 
(j)(2), except that P acquires only 5 percent 
of the value of all the outstanding limited 
partnership interests in U, and that benefit 
plan investors in the aggregate hold only 10 
percent of the value of the limited partner-
ship interests in U. Under these facts, there 
is no significant equity participation by ben-
efit plan investors in U, and, accordingly, P’s 
assets include its limited partnership inter-
est in U, but do not include any of the under-
lying assets of U. Thus, A would not be a fi-
duciary of P by reason of P’s investment. 

(4) Assume the same facts as in paragraph 
(j)(3) and that the aggregate value of the out-
standing limited partnership interests in U 
is $10,000 (and that the value of the interests 
held by benefit plan investors is thus $1000). 
Also assume that an affiliate of A owns lim-
ited partnership interests in U having a 
value of $6500. The value of the limited part-
nership interests held by A’s affiliate are dis-
regarded for purposes of determining wheth-
er there is significant equity participation in 
U by benefit plan investors. Thus, the per-
centage of the aggregate value of the limited 
partnership interests held by benefit plan in-
vestors in U for purposes of such a deter-
mination is approximately 28.6% ($1000/ 
$3500). Therefore there is significant benefit 
plan investment in T. 

(5) A plan, P, invests in a limited partner-
ship, V, pursuant to a private offering. There 
is significant equity participation by benefit 
plan investors in V. V acquires equity posi-
tions in the companies in which it invests, 
and, in connection with these investments, V 
negotiates terms that give it the right to 
participate in or influence the management 

of those companies. Some of these invest-
ments are in publicly-offered securities and 
some are in securities acquired in private of-
ferings. During its most recent valuation pe-
riod, more than 50 percent of V’s assets, val-
ued at cost, consisted of investments with 
respect to which V obtained management 
rights of the kind described above. V’s man-
agers routinely consult informally with, and 
advise, the management of only one portfolio 
company with respect to which it has man-
agement rights, although it devotes substan-
tial resources to its consultations with that 
company. With respect to the other portfolio 
companies, V relies on the managers of other 
entities to consult with and advise the com-
panies’ management. V is a venture capital 
operating company and therefore P has ac-
quired its limited partnership investment, 
but has not acquired an interest in any of 
the underlying assets of V. Thus, none of the 
managers of V would be fiduciaries with re-
spect to P solely by reason of its investment. 
In this situation, the mere fact that V does 
not participate in or influence the manage-
ment of all its portfolio companies does not 
affect its characterization as a venture cap-
ital operating company. 

(6) Assume the same facts as in paragraph 
(j)(5) and the following additional facts: V in-
vests in debt securities as well as equity se-
curities of its portfolio companies. In some 
cases V makes debt investments in compa-
nies in which it also has an equity invest-
ment; in other cases V only invests in debt 
instruments of the portfolio company. V’s 
debt investments are acquired pursuant to 
private offerings and V negotiates covenants 
that give it the right to substantially par-
ticipate in or to substantially influence the 
conduct of the management of the companies 
issuing the obligations. These covenants give 
V more significant rights with respect to the 
portfolio companies’ management than the 
covenants ordinarily found in debt instru-
ments of established, creditworthy compa-
nies that are purchased privately by institu-
tional investors. V routinely consults with 
and advises the management of its portfolio 
companies. The mere fact that V’s invest-
ments in portfolio companies are debt, rath-
er than equity, will not cause V to fail to be 
a venture capital operating company, pro-
vided it actually obtains the right to sub-
stantially participate in or influence the 
conduct of the management of its portfolio 
companies and provided that in the ordinary 
course of its business it actually exercises 
those rights. 

(7) A plan, P, invests (pursuant to a private 
offering) in a limited partnership, W, that is 
engaged primarily in investing and rein-
vesting assets in equity positions in real 
property. The properties acquired by W are 
subject to long-term leases under which sub-
stantially all management and maintenance 
activities with respect to the property are 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00391 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



382 

29 CFR Ch. XXV (7–1–21 Edition) § 2510.3–101 

the responsibility of the lessee. W is not en-
gaged in the management or development of 
real estate merely because it assumes the 
risks of ownership of income-producing real 
property, and W is not a real estate oper-
ating company. If there is significant equity 
participation in W by benefit plan investors, 
P will be considered to have acquired an un-
divided interest in each of the underlying as-
sets of W. 

(8) Assume the same facts as in paragraph 
(j)(7) except that W owns several shopping 
centers in which individual stores are leased 
for relatively short periods to various mer-
chants (rather than owning properties sub-
ject to long-term leases under which sub-
stantially all management and maintenance 
activities are the responsibility of the les-
see). W retains independent contractors to 
manage the shopping center properties. 
These independent contractors negotiate in-
dividual leases, maintain the common areas 
and conduct maintenance activities with re-
spect to the properties. W has the responsi-
bility to supervise and the authority to ter-
minate the independent contractors. During 
its most recent valuation period more than 
50 percent of W’s assets, valued at cost, are 
invested in such properties. W is a real es-
tate operating company. The fact that W 
does not have its own employees who engage 
in day-to-day management and development 
activities is only one factor in determining 
whether it is actively managing or devel-
oping real estate. Thus, P’s assets include its 
interest in W, but do not include any of the 
underlying assets of W. 

(9) A plan, P, acquires a limited partner-
ship interest in X pursuant to a private of-
fering. There is significant equity participa-
tion in X by benefit plan investors. X is en-
gaged in the business of making ‘‘convertible 
loans’’ which are structured as follows: X 
lends a specified percentage of the cost of ac-
quiring real property to a borrower who pro-
vides the remaining capital needed to make 
the acquisition. This loan is secured by a 
mortgage on the property. Under the terms 
of the loan, X is entitled to receive a fixed 
rate of interest payable out of the initial 
cash flow from the property and is also enti-
tled to that portion of any additional cash 
flow which is equal to the percentage of the 
acquisition cost that is financed by its loan. 
Simultaneously with the making of the loan, 
the borrower also gives X an option to pur-
chase an interest in the property for the 
original principal amount of the loan at the 
expiration of its initial term. X’s percentage 
interest in the property, if it exercises this 
option, would be equal to the percentage of 
the acquisition cost of the property which is 
financed by its loan. The parties to the 
transaction contemplate that the option or-
dinarily will be exercised at the expiration of 
the loan term if the property has appreciated 
in value. X and the borrower also agree that, 

if the option is exercised, they will form a 
limited partnership to hold the property. X 
negotiates loan terms which give it rights to 
substantially influence, or to substantially 
participate in, the management of the prop-
erty which is acquired with the proceeds of 
the loan. These loan terms give X signifi-
cantly greater rights to participate in the 
management of the property than it would 
obtain under a conventional mortgage loan. 
In addition, under the terms of the loan, X 
and the borrower ratably share any capital 
expenditures relating to the property. Dur-
ing its most recent valuation period, more 
than 50 percent of the value of X’s assets val-
ued at cost consisted of real estate invest-
ments of the kind described above. X, in the 
ordinary course of its business, routinely ex-
ercises its management rights and fre-
quently consults with and advises the bor-
rower and the property manager. Under 
these facts, X is a real estate operating com-
pany. Thus, P’s assets include its interest in 
X, but do not include any of the underlying 
assets of X. 

(10) In a private transaction, a plan, P, ac-
quires a 30 percent participation in a debt in-
strument that is held by a bank. Since the 
value of the participation certificate relates 
solely to the debt instrument, that debt in-
strument is, under paragraph (g), treated as 
the sole asset of a separate entity. Equity 
participation in that entity by benefit plan 
investors is significant since the value of the 
plan’s participation exceeds 25 percent of the 
value of the instrument. In addition, the hy-
pothetical entity is not an operating com-
pany because it is primarily engaged in the 
investment of capital (i.e., holding the debt 
instrument). Thus, P’s assets include the 
participation and an undivided interest in 
the debt instrument, and the bank is a fidu-
ciary of P to the extent it has discretionary 
authority or control over the debt instru-
ment. 

(11) In a private transaction, a plan, P, ac-
quires 30% of the value of a class of equity 
securities issued by an operating company, 
Y. These securities provide that dividends 
shall be paid solely out of earnings attrib-
utable to certain tracts of undeveloped land 
that are held by Y for investment. Under 
paragraph (g), the property is treated as the 
sole asset of a separate entity. Thus, even 
though Y is an operating company, the hypo-
thetical entity whose sole assets are the un-
developed tracts of land is not an operating 
company. Accordingly, P is considered to 
have acquired an undivided interest in the 
tracts of land held by Y. Thus, Y would be a 
fiduciary of P to the extent it exercises dis-
cretionary authority or control over such 
property. 

(12) A medical benefit plan, P, acquires a 
beneficial interest in a trust, Z, that is not 
an insurance company licensed to do busi-
ness in a State. Under this arrangement, Z 
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will provide the benefits to the participants 
and beneficiaries of P that are promised 
under the terms of the plan. Under para-
graph (h)(2), P’s assets include its beneficial 
interest in Z and an undivided interest in 
each of its underlying assets. Thus, persons 
with discretionary authority or control over 
the assets of Z would be fiduciaries of P. 

(k) Effective date and transitional 
rules. (1) In general, this section is ef-
fective for purposes of identifying the 
assets of a plan on or after March 13, 
1987. Except as a defense, this section 
shall not apply to investments in an 
entity in existence on March 13, 1987, if 
no plan subject to title I of the Act or 
plan described in section 4975(e)(1) of 
the Code (other than a plan described 
in section 4975(g)(2) or (3)) acquires an 
interest in the entity from an issuer or 
underwriter at any time on or after 
March 13, 1987 except pursuant to a 
contract binding on the plan in effect 
on March 13, 1987 with an issuer or un-
derwriter to acquire an interest in the 
entity. 

(2) Notwithstanding paragraph (k)(1), 
this section shall not, except as a de-
fense, apply to a real estate entity de-
scribed in section 11018(a) of Pub. L. 99– 
272. 

[51 FR 41280, Nov. 13, 1986, as amended at 51 
FR 47226, Dec. 31, 1986] 

§ 2510.3–102 Definition of ‘‘plan as-
sets’’—participant contributions. 

(a)(1) General rule. For purposes of 
subtitle A and parts 1 and 4 of subtitle 
B of title I of ERISA and section 4975 of 
the Internal Revenue Code only (but 
without any implication for and may 
not be relied upon to bar criminal pros-
ecutions under 18 U.S.C. 664), the assets 
of the plan include amounts (other 
than union dues) that a participant or 
beneficiary pays to an employer, or 
amounts that a participant has with-
held from his wages by an employer, 
for contribution or repayment of a par-
ticipant loan to the plan, as of the ear-
liest date on which such contributions 
or repayments can reasonably be seg-
regated from the employer’s general 
assets. 

(2) Safe harbor. (i) For purposes of 
paragraph (a)(1) of this section, in the 
case of a plan with fewer than 100 par-
ticipants at the beginning of the plan 
year, any amount deposited with such 

plan not later than the 7th business 
day following the day on which such 
amount is received by the employer (in 
the case of amounts that a participant 
or beneficiary pays to an employer), or 
the 7th business day following the day 
on which such amount would otherwise 
have been payable to the participant in 
cash (in the case of amounts withheld 
by an employer from a participant’s 
wages), shall be deemed to be contrib-
uted or repaid to such plan on the ear-
liest date on which such contributions 
or participant loan repayments can 
reasonably be segregated from the em-
ployer’s general assets. 

(ii) This paragraph (a)(2) sets forth an 
optional alternative method of compli-
ance with the rule set forth in para-
graph (a)(1) of this section. This para-
graph (a)(2) does not establish the ex-
clusive means by which participant 
contribution or participant loan repay-
ment amounts shall be considered to be 
contributed or repaid to a plan by the 
earliest date on which such contribu-
tions or repayments can reasonably be 
segregated from the employer’s general 
assets. 

(b) Maximum time period for pension 
benefit plans. (1) Except as provided in 
paragraph (b)(2) of this section, with 
respect to an employee pension benefit 
plan as defined in section 3(2) of 
ERISA, in no event shall the date de-
termined pursuant to paragraph (a)(1) 
of this section occur later than the 
15th business day of the month fol-
lowing the month in which the partici-
pant contribution or participant loan 
repayment amounts are received by the 
employer (in the case of amounts that 
a participant or beneficiary pays to an 
employer) or the 15th business day of 
the month following the month in 
which such amounts would otherwise 
have been payable to the participant in 
cash (in the case of amounts withheld 
by an employer from a participant’s 
wages). 

(2) With respect to a SIMPLE plan 
that involves SIMPLE IRAs (i.e., Sim-
ple Retirement Accounts, as described 
in section 408(p) of the Internal Rev-
enue Code), in no event shall the date 
determined pursuant to paragraph 
(a)(1) of this section occur later than 
the 30th calendar day following the 
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month in which the participant con-
tribution amounts would otherwise 
have been payable to the participant in 
cash. 

(c) Maximum time period for welfare 
benefit plans. With respect to an em-
ployee welfare benefit plan as defined 
in section 3(1) of ERISA, in no event 
shall the date determined pursuant to 
paragraph (a)(1) of this section occur 
later than 90 days from the date on 
which the participant contribution 
amounts are received by the employer 
(in the case of amounts that a partici-
pant or beneficiary pays to an em-
ployer) or the date on which such 
amounts would otherwise have been 
payable to the participant in cash (in 
the case of amounts withheld by an 
employer from a participant’s wages). 

(d) Extension of maximum time period 
for pension plans. (1) With respect to 
participant contributions received or 
withheld by the employer in a single 
month, the maximum time period pro-
vided under paragraph (b) of this sec-
tion shall be extended for an additional 
10 business days for an employer who— 

(i) Provides a true and accurate writ-
ten notice, distributed in a manner rea-
sonably designed to reach all the plan 
participants within 5 business days 
after the end of such extension period, 
stating— 

(A) That the employer elected to 
take such extension for that month; 

(B) That the affected contributions 
have been transmitted to the plan; and 

(C) With particularity, the reasons 
why the employer cannot reasonably 
segregate the participant contributions 
within the time period described in 
paragraph (b) of this section; 

(ii) Prior to such extension period, 
obtains a performance bond or irrev-
ocable letter of credit in favor of the 
plan and in an amount of not less than 
the total amount of participant con-
tributions received or withheld by the 
employer in the previous month; and 

(iii) Within 5 business days after the 
end of such extension period, provides a 
copy of the notice required under para-
graph (d)(1)(i) of this section to the 
Secretary, along with a certification 
that such notice was provided to the 
participants and that the bond or let-
ter of credit required under paragraph 
(d)(1)(ii) of this section was obtained. 

(2) The performance bond or irrev-
ocable letter of credit required in para-
graph (d)(1)(ii) of this section shall be 
guaranteed by a bank or similar insti-
tution that is supervised by the Fed-
eral government or a State government 
and shall remain in effect for 3 months 
after the month in which the extension 
expires. 

(3)(i) An employer may not elect an 
extension under this paragraph (d) 
more than twice in any plan year un-
less the employer pays to the plan an 
amount representing interest on the 
participant contributions that were 
subject to all the extensions within 
such plan year. 

(ii) The amount representing interest 
in paragraph (d)(3)(i) of this section 
shall be the greater of— 

(A) The amount that otherwise would 
have been earned on the participant 
contributions from the date on which 
such contributions were paid to, or 
withheld by, the employer until such 
money is transmitted to the plan had 
such contributions been invested dur-
ing such period in the investment al-
ternative available under plan which 
had the highest rate of return; or 

(B) Interest at a rate equal to the un-
derpayment rate defined in section 
6621(a)(2) of the Internal Revenue Code 
from the date on which such contribu-
tions were paid to, or withheld by, the 
employer until such money is fully re-
stored to the plan. 

(e) Definition. For purposes of this 
section, the term business day means 
any day other than a Saturday, Sunday 
or any day designated as a holiday by 
the Federal Government. 

(f) Examples. The requirements of this 
section are illustrated by the following 
examples: 

(1) Employer A sponsors a 401(k) 
plan. There are 30 participants in the 
401(k) plan. A has one payroll period 
for its employees and uses an outside 
payroll processing service to pay em-
ployee wages and process deductions. A 
has established a system under which 
the payroll processing service provides 
payroll deduction information to A 
within 1 business day after the 
issuance of paychecks. A checks this 
information for accuracy within 5 busi-
ness days and then forwards the with-
held employee contributions to the 
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plan. The amount of the total withheld 
employee contributions is deposited 
with the trust that is maintained under 
the plan on the 7th business day fol-
lowing the date on which the employ-
ees are paid. Under the safe harbor in 
paragraph (a)(2) of this section, when 
the participant contributions are de-
posited with the plan on the 7th busi-
ness day following a pay date, the par-
ticipant contributions are deemed to be 
contributed to the plan on the earliest 
date on which such contributions can 
reasonably be segregated from A’s gen-
eral assets. 

(2) Employer B is a large national 
corporation which sponsors a 401(k) 
plan with 600 participants. B has sev-
eral payroll centers and uses an outside 
payroll processing service to pay em-
ployee wages and process deductions. 
Each payroll center has a different pay 
period. Each center maintains separate 
accounts on its books for purposes of 
accounting for that center’s payroll de-
ductions and provides the outside pay-
roll processor the data necessary to 
prepare employee paychecks and proc-
ess deductions. The payroll processing 
service issues the employees’ pay-
checks and deducts all payroll taxes 
and elective employee deductions. The 
payroll processing service forwards the 
employee payroll deduction data to B 
on the date of issuance of paychecks. B 
checks this data for accuracy and 
transmits this data along with the em-
ployee 401(k) deferral funds to the 
plan’s investment firm within 3 busi-
ness days. The plan’s investment firm 
deposits the employee 401(k) deferral 
funds into the plan on the day received 
from B. The assets of B’s 401(k) plan 
would include the participant contribu-
tions no later than 3 business days 
after the issuance of paychecks. 

(3) Employer C sponsors a self-in-
sured contributory group health plan 
with 90 participants. Several former 
employees have elected, pursuant to 
the provisions of ERISA section 602, 29 
U.S.C. 1162, to pay C for continuation 
of their coverage under the plan. These 
checks arrive at various times during 
the month and are deposited in the em-
ployer’s general account at bank Z. 
Under paragraphs (a) and (c) of this 
section, the assets of the plan include 
the former employees’ payments as 

soon after the checks have cleared the 
bank as C could reasonably be expected 
to segregate the payments from its 
general assets, but in no event later 
than 90 days after the date on which 
the former employees’ participant con-
tributions are received by C. If, how-
ever, C deposits the former employees’ 
payments with the plan no later than 
the 7th business day following the day 
on which they are received by C, the 
former employees’ participant con-
tributions will be deemed to be con-
tributed to the plan on the earliest 
date on which such contributions can 
reasonably be segregated from C’s gen-
eral assets. 

(g) Effective date. This section is ef-
fective February 3, 1997. 

(h) Applicability date for collectively- 
bargained plans. (1) Paragraph (b) of 
this section applies to collectively bar-
gained plans no sooner than the later 
of— 

(i) February 3, 1997; or 
(ii) The first day of the plan year 

that begins after the expiration of the 
last to expire of any applicable bar-
gaining agreement in effect on August 
7, 1996. 

(2) Until paragraph (b) of this section 
applies to a collectively bargained 
plan, paragraph (c) of this section shall 
apply to such plan as if such plan were 
an employee welfare benefit plan. 

(i) Optional postponement of applica-
bility. (1) The application of paragraph 
(b) of this section shall be postponed 
for up to an additional 90 days beyond 
the effective date described in para-
graph (g) of this section for an em-
ployer who, prior to February 3, 1997— 

(i) Provides a true and accurate writ-
ten notice, distributed in a manner de-
signed to reach all the plan partici-
pants before the end of February 3, 
1997, stating— 

(A) That the employer elected to 
postpone such applicability; 

(B) The date that the postponement 
will expire; and 

(C) With particularity the reasons 
why the employer cannot reasonably 
segregate the participant contributions 
within the time period described in 
paragraph (b) of this section, by Feb-
ruary 3, 1997; 

(ii) Obtains a performance bond or ir-
revocable letter of credit in favor of 
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the plan and in an amount of not less 
than the total amount of participant 
contributions received or withheld by 
the employer in the previous 3 months; 

(iii) Provides a copy of the notice re-
quired under paragraph (i)(1)(i) of this 
section to the Secretary, along with a 
certification that such notice was pro-
vided to the participants and that the 
bond or letter of credit required under 
paragraph (i)(1)(ii) of this section was 
obtained; and 

(iv) For each month during which 
such postponement is in effect, pro-
vides a true and accurate written no-
tice to the plan participants indicating 
the date on which the participant con-
tributions received or withheld by the 
employer during such month were 
transmitted to the plan. 

(2) The notice required in paragraph 
(i)(1)(iv) of this section shall be distrib-

uted in a manner reasonably designed 
to reach all the plan participants with-
in 10 days after transmission of the af-
fected participant contributions. 

(3) The bond or letter of credit re-
quired under paragraph (i)(1)(ii) shall 
be guaranteed by a bank or similar in-
stitution that is supervised by the Fed-
eral government or a State government 
and shall remain in effect for 3 months 
after the month in which the postpone-
ment expires. 

(4) During the period of any post-
ponement of applicability with respect 
to a plan under this paragraph (i), 
paragraph (c) of this section shall 
apply to such plan as if such plan were 
an employee welfare benefit plan. 

[61 FR 41233, Aug. 7, 1996, as amended at 62 
FR 62936, Nov. 25, 1997; 75 FR 2076, Jan. 14, 
2010] 
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SUBCHAPTER C—REPORTING AND DISCLOSURE UNDER THE 
EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974 

PART 2520—RULES AND REGULA-
TIONS FOR REPORTING AND DIS-
CLOSURE 

Subpart A—General Reporting and 
Disclosure Requirements 

Sec. 
2520.101–1 Duty of reporting and disclosure. 
2520.101–2 Filing by multiple employer wel-

fare arrangements and certain other re-
lated entities. 

2520.101–3 Notice of blackout periods under 
individual account plans. 

2520.101–4 [Reserved] 
2520.101–5 Annual funding notice for defined 

benefit pension plans. 
2520.101–6 Multiemployer pension plan infor-

mation made available on request. 

Subpart B—Contents of Plan Descriptions 
and Summary Plan Descriptions 

2520.102–1 [Reserved] 
2520.102–2 Style and format of summary 

plan description. 
2520.102–3 Contents of summary plan de-

scription. 
2520.102–4 Option for different summary 

plan descriptions. 

Subpart C—Annual Report Requirements 

2520.103–1 Contents of the annual report. 
2520.103–2 Contents of the annual report for 

a group insurance arrangement. 
2520.103–3 Exemption from certain annual 

reporting requirements for assets held in 
a common or collective trust. 

2520.103–4 Exemption from certain annual 
reporting requirements for assets held in 
an insurance company pooled separate 
account. 

2520.103–5 Transmittal and certification of 
information to plan administrator for 
annual reporting purposes. 

2520.103–6 Definition of reportable trans-
action for Annual Return/Report. 

2520.103–8 Limitation on scope of account-
ant’s examination. 

2520.103–9 Direct filing for bank or insur-
ance carrier trusts and accounts. 

2520.103–10 Annual report financial sched-
ules. 

2520.103–11 Assets held for investment pur-
poses. 

2520.103–12 Limited exemption and alter-
native method of compliance for annual 

reporting of investments in certain enti-
ties. 

2520.103–13 Special terminal report for aban-
doned plans. 

Subpart D—Provisions Applicable to Both 
Reporting and Disclosure Requirements 

2520.104–1 General. 
2520.104–2—2520.104–3 [Reserved] 
2520.104–4 Alternative method of compliance 

for certain successor pension plans. 
2520.104–5—2520.104–6 [Reserved] 
2520.104–20 Limited exemption for certain 

small welfare plans. 
2520.104–21 Limited exemption for certain 

group insurance arrangements. 
2520.104–22 Exemption from reporting and 

disclosure requirements for apprentice-
ship and training plans. 

2520.104–23 Alternative method of compli-
ance for pension plans for certain se-
lected employees. 

2520.104–24 Exemption for welfare plans for 
certain selected employees. 

2520.104–25 Exemption from reporting and 
disclosure for day care centers. 

2520.104–26 Limited exemption for certain 
unfunded dues financed welfare plans 
maintained by employee organizations. 

2520.104–27 Alternative method of compli-
ance for certain unfunded dues financed 
pension plans maintained by employee 
organizations. 

2520.104–28 [Reserved] 
2520.104–41 Simplified annual reporting re-

quirements for plans with fewer than 100 
participants. 

2520.104–42 Waiver of certain actuarial infor-
mation in the annual report. 

2520.104–43 Exemption from annual report-
ing requirement for certain group insur-
ance arrangements. 

2520.104–44 Limited exemption and alter-
native method of compliance for annual 
reporting by unfunded plans and by cer-
tain insured plans. 

2520.104–45 [Reserved] 
2520.104–46 Waiver of examination and re-

port of an independent qualified public 
accountant for employee benefit plans 
with fewer than 100 participants. 

2520.104–47 Limited exemption and alter-
native method of compliance for filing of 
insurance company financial reports. 

2520.104–48 Alternative method of compli-
ance for model simplified employee pen-
sions—IRS Form 5305–SEP. 

2520.104–49 Alternative method of compli-
ance for certain simplified employee pen-
sions. 
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2520.104–50 Short plan years, deferral of ac-
countant’s examination and report. 

Subpart E—Reporting Requirements 

2520.104a–1 Filing with the Secretary of 
Labor. 

2520.104a–2 Electronic filing of annual re-
ports. 

2520.104a–3—2520.104a–4 [Reserved] 
2520.104a–5 Annual report filing require-

ments. 
2520.104a–6 Annual reporting for plans which 

are part of a group insurance arrange-
ment. 

2520.104a–7 [Reserved] 
2520.104a–8 Requirement to furnish docu-

ments to the Secretary of Labor on re-
quest. 

Subpart F—Disclosure Requirements 

2520.104b–1 Disclosure. 
2520.104b–2 Summary plan description. 
2520.104b–3 Summary of material modifica-

tions to the plan and changes in the in-
formation required to be included in the 
summary plan description. 

2520.104b–4 Alternative methods of compli-
ance for furnishing the summary plan de-
scription and summaries of material 
modifications of a pension plan to a re-
tired participant, a separated participant 
with vested benefits, and a beneficiary 
receiving benefits. 

2520.104b–10 Summary Annual Report. 
2520.104b–30 Charges for documents. 
2520.104b–31 Alternative method for disclo-

sure through electronic media—Notice- 
and-access. 

2520.105–1—2520.105–2 [Reserved] 
2520.105–3 Lifetime Income Disclosure for 

Individual Account Plans. 
APPENDIX A TO SUBPART F OF PART 2520— 

MODEL BENEFIT STATEMENT SUPPLEMENT 
APPENDIX B TO SUBPART F OF PART 2520— 

MODEL BENEFIT STATEMENT SUPPLE-
MENT—PLANS THAT OFFER DISTRIBUTION 
ANNUITIES 

Subpart G—Recordkeeping Requirements 

2520.107–1 Use of electronic media for main-
tenance and retention of records. 

AUTHORITY: 29 U.S.C. 1021–1025, 1027, 1029– 
1031, 1059, 1134 and 1135. Secretary of Labor’s 
Order 1–2011, 77 FR 1088 (January 9, 2012). 
Sec. 2520.101–2 also issued under 29 U.S.C. 
1132, 1181–1183, 1181 note, 1185, 1185a–b, 1191, 
and 1191a–c. Secs. 2520.102–3, 2520.104b–1 and 
2520.104b-3 also issued under 29 U.S.C. 1003, 
1181–1183, 1181 note, 1185, 1185a–b, 1191, and 
1191a–c. Secs. 2520.104b–1 and 2520.107 also 
issued under 26 U.S.C. 401 note, 111 Stat. 788. 
Sec. 2520.101–5 also issued under sec. 501 of 
Pub. L. 109–280, 120 Stat. 780, and sec. 105(a), 
Pub. L. 110–458, 122 Stat. 5092. 

Subpart A—General Reporting 
and Disclosure Requirements 

§ 2520.101–1 Duty of reporting and dis-
closure. 

The procedures for implementing the 
plan administrator’s duty of reporting 
to the Secretary of Labor and dis-
closing information to participants and 
beneficiaries are located in subparts D, 
E and F of this part. 

(Approved by the Office of Management and 
Budget under control number 1210–0016) 

[41 FR 16962, Apr. 23, 1976, as amended at 46 
FR 62845, Dec. 29, 1981] 

§ 2520.101–2 Filing by multiple em-
ployer welfare arrangements and 
certain other related entities. 

(a) Basis and scope. Section 101(g) of 
the Employee Retirement Income Se-
curity Act (ERISA), as amended by the 
Patient Protection and Affordable Care 
Act, requires the Secretary of Labor 
(the Secretary) to establish, by regula-
tion, a requirement that multiple em-
ployer welfare arrangements (MEWAs) 
providing benefits that consist of med-
ical care (as described in paragraph 
(b)(6) of this section), which are not 
group health plans, to register with the 
Secretary prior to operating in a State. 
Section 101(g) also permits the Sec-
retary to require, by regulation, such 
MEWAs to report, not more frequently 
than annually, in such form and man-
ner as the Secretary may require, for 
the purpose of determining the extent 
to which the requirements of part 7 of 
subtitle B of title I of ERISA (part 7) 
are being carried out in connection 
with such benefits. Section 734 of 
ERISA provides that the Secretary 
may promulgate such regulations as 
may be necessary or appropriate to 
carry out the provisions of part 7. This 
section sets out requirements for re-
porting by MEWAs that provide bene-
fits that consist of medical care and by 
certain entities that claim not to be a 
MEWA solely due to the exception in 
section 3(40)(A)(i) of ERISA (referred to 
in this section as Entities Claiming Ex-
ception or ECEs). The reporting re-
quirements apply regardless of whether 
the MEWA or ECE is a group health 
plan. 
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(b) Definitions. As used in this sec-
tion, the following definitions apply: 

(1) Administrator means—(i) The per-
son specifically so designated by the 
terms of the instrument under which 
the MEWA or ECE is operated; 

(ii) If the MEWA or ECE is a group 
health plan and the administrator is 
not so designated, the plan sponsor (as 
defined in section 3(16)(B) of ERISA); or 

(iii) In the case of a MEWA or ECE 
for which an administrator is not des-
ignated and a plan sponsor cannot be 
identified, jointly and severally, the 
person or persons actually responsible 
(whether or not so designated under 
the terms of the instrument under 
which the MEWA or ECE is operated) 
for the control, disposition, or manage-
ment of the cash or property received 
by or contributed to the MEWA or 
ECE, irrespective of whether such con-
trol, disposition, or management is ex-
ercised directly by such person or per-
sons or indirectly through an agent, 
custodian, or trustee designated by 
such person or persons. 

(2) Entity Claiming Exception (ECE) 
means an entity that claims it is not a 
MEWA on the basis that the entity is 
established or maintained pursuant to 
one or more agreements that the Sec-
retary finds to be collective bargaining 
agreements within the meaning of sec-
tion 3(40)(A)(i) of ERISA and § 2510.3–40. 

(3) Excepted benefits means excepted 
benefits within the meaning of section 
733(c) of ERISA and § 2590.701–2 of this 
chapter. 

(4) Group health plan means a group 
health plan within the meaning of sec-
tion 733(a) of ERISA and § 2590.701–2 of 
this chapter. 

(5) Health insurance issuer means a 
health insurance issuer within the mean-
ing of section 733(b)(2) of ERISA and 
§ 2590.701–2 of this chapter. 

(6) Medical care means medical care 
within the meaning of section 733(a)(2) 
of ERISA and § 2590.701–2 of this chap-
ter. 

(7) Multiple employer welfare arrange-
ment (MEWA) means a multiple employer 
welfare arrangement within the meaning 
of section 3(40) of ERISA. 

(8) Operating means any activity in-
cluding but not limited to marketing, 
soliciting, providing, or offering to pro-
vide benefits consisting of medical care. 

(9) Origination means, with regard to 
an ECE, the occurrence of any of the 
following events (an ECE is considered 
to have been originated only when an 
event described below occurs)— 

(i) The ECE begins operating with re-
gard to the employees of two or more 
employers (including one or more self- 
employed individuals); 

(ii) The ECE begins operating fol-
lowing a merger with another ECE (un-
less all of the ECEs that participate in 
the merger previously were last origi-
nated at least three years prior to the 
merger); or 

(iii) The number of employees receiv-
ing coverage for medical care under the 
ECE is at least 50 percent greater than 
the number of such employees on the 
last day of the previous calendar year 
(unless the increase is due to a merger 
with another ECE under which all 
ECEs that participate in the merger 
were last originated at least three 
years prior to the merger). 

(10) Reporting or to report means to 
file the Form M–1 as required pursuant 
to sections 101(g) of ERISA; § 2520.101–2; 
or the instructions to the Form M–1. 

(11) Special filing event means, with 
regard to an ECE— 

(i) The ECE begins knowingly oper-
ating in any additional State or States 
that were not indicated on a previous 
report filed pursuant to paragraph 
(e)(1)(i) or (f)(2)(i) of this section; or 

(ii) The ECE experiences a material 
change as defined in the Form M–1 in-
structions. 

(12) State means State within the 
meaning of § 2590.701–2 of this chapter. 

(c) Persons required to report—(1) Gen-
eral rule. Except as provided in para-
graph (c)(2) of this section, the fol-
lowing persons are required to report 
under this section: 

(i) The administrator of a MEWA re-
gardless of whether the entity is a 
group health plan; and 

(ii) The administrator of an ECE dur-
ing the three-year period following an 
event described in paragraph (b)(9) of 
this section. 

(2) Exceptions. (i) Nothing in this 
paragraph (c) shall be construed to re-
quire reporting under this section by 
the administrator of a MEWA or ECE 
described under this paragraph (c)(2)(i). 
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(A) A MEWA or ECE licensed or au-
thorized to operate as a health insur-
ance issuer in every State in which it 
offers or provides coverage for medical 
care to employees; 

(B) A MEWA or ECE that provides 
coverage that consists solely of ex-
cepted benefits, which are not subject 
to ERISA part 7. If the MEWA or ECE 
provides coverage that consists of both 
excepted benefits and other benefits for 
medical care that are not excepted ben-
efits, the administrator of the MEWA 
or ECE is required to report under this 
section; 

(C) A MEWA or ECE that is a group 
health plan not subject to ERISA, in-
cluding a governmental plan, church 
plan, or a plan maintained solely for 
the purpose of complying with work-
men’s compensation laws, within the 
meaning of sections 4(b)(1), 4(b)(2), or 
4(b)(3) of ERISA, respectively; or 

(D) A MEWA or ECE that provides 
coverage only through group health 
plans that are not covered by ERISA, 
including governmental plans, church 
plans, or plans maintained solely for 
the purpose of complying with work-
men’s compensation laws within the 
meaning of sections 4(b)(1), 4(b)(2), or 
4(b)(3) of ERISA, respectively (or other 
arrangements not covered by ERISA, 
such as health insurance coverage of-
fered to individuals other than in con-
nection with a group health plan, 
known as individual market coverage). 

(ii) Nothing in this paragraph (c) 
shall be construed to require reporting 
under this section by the administrator 
of an entity that would not constitute 
a MEWA or ECE but for the following 
circumstances under this paragraph 
(c)(2)(ii). 

(A) The entity provides coverage to 
the employees of two or more trades or 
businesses that share a common con-
trol interest of at least 25 percent at 
any time during the plan year, apply-
ing principles similar to the principles 
of section 414(c) of the Internal Rev-
enue Code; 

(B) The entity provides coverage to 
the employees of two or more employ-
ers due to a change in control of busi-
nesses (such as a merger or acquisition) 
that occurs for a purpose other than 
avoiding Form M–1 filing and is tem-
porary in nature. For purposes of this 

paragraph, ‘‘temporary’’ means the 
MEWA or ECE does not extend beyond 
the end of the plan year following the 
plan year in which the change in con-
trol occurs; or 

(C) The entity provides coverage to 
persons (excluding spouses and depend-
ents) who are not employees or former 
employees of the plan sponsor, such as 
non-employee members of the board of 
directors or independent contractors, 
and the number of such persons who 
are not employees or former employees 
does not exceed one percent of the 
total number of employees or former 
employees covered under the arrange-
ment, determined as of the last day of 
the year to be reported or, determined 
as of the 60th day following the date 
the MEWA or ECE began operating in a 
manner such that a filing is required 
pursuant to paragraph (e)(1)(i), (2), or 
(3) of this section. 

(3) Examples. The rules of this para-
graph (c) are illustrated by the fol-
lowing examples: 

Example 1. (i) Facts. MEWA A begins oper-
ating by offering coverage to the employees 
of two or more employers on August 1, 2013. 
MEWA A is licensed or authorized to operate 
as a health insurance issuer in every State in 
which it offers coverage for medical care to 
employees. 

(ii) Conclusion. In this Example 1, the ad-
ministrator of MEWA A is not required to re-
port via Form M–1. MEWA A meets the ex-
ception to the filing requirement in para-
graph (c)(2)(i)(A) of this section because it is 
licensed or authorized to operate as a health 
insurance issuer in every State in which it 
offers coverage for medical care to employ-
ees. 

Example 2. (i) Facts. Company B maintains 
a group health plan that provides benefits 
for medical care for its employees (and their 
dependents). Company B establishes a joint 
venture in which it has a 25 percent stock 
ownership interest, determined by applying 
the principles similar to the principles under 
section 414(c) of the Internal Revenue Code, 
and transfers some of its employees to the 
joint venture. Company B continues to cover 
these transferred employees under its group 
health plan. 

(ii) Conclusion. In this Example 2, the ad-
ministrator is not required to file the Form 
M–1 because Company B’s group health plan 
meets the exception to the filing require-
ment in paragraph (c)(2)(ii)(A) of this sec-
tion. This is because Company B’s group 
health plan would not constitute a MEWA 
but for the fact that it provides coverage to 
two or more trades or businesses that share 
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a common control interest of at least 25 per-
cent. 

Example 3. (i) Facts. Company C maintains 
a group health plan that provides benefits 
for medical care for its employees. The plan 
year of Company C’s group health plan is the 
fiscal year for Company C, which is October 
1st—September 30th. Therefore, October 1, 
2012—September 30, 2013 is the 2013 plan year. 
Company C decides to sell a portion of its 
business, Division Z, to Company D. Com-
pany C signs an agreement with Company D 
under which Division Z will be transferred to 
Company D, effective September 30, 2013. The 
change in control of Division Z therefore oc-
curs on September 30, 2013. Under the terms 
of the agreement, Company C agrees to con-
tinue covering all of the employees that for-
merly worked for Division Z under its group 
health plan until Company D has established 
a new group health plan to cover these em-
ployees. Under the terms of the agreement, 
it is anticipated that Company C will not be 
required to cover the employees of Division 
Z under its group health plan beyond the end 
of the 2014 plan year, which is the plan year 
following the plan year in which the change 
in control of Division Z occurred. 

(ii) Conclusion. In this Example 3, the ad-
ministrator of Company C’s group health 
plan is not required to report via the Form 
M–1 on March 1, 2014 for fiscal year 2013 be-
cause it is subject to the exception to the fil-
ing requirement in paragraph (c)(2)(ii)(B) of 
this section for an entity that would not con-
stitute a MEWA but for the fact that it is 
created by a change in control of businesses 
that occurs for a purpose other than to avoid 
filing the Form M–1 and is temporary in na-
ture. Under the exception, ‘‘temporary’’ 
means the MEWA does not extend beyond 
the end of the plan year following the plan 
year in which the change in control occurs. 
The administrator is not required to file the 
2013 Form M–1 annual report because it is 
anticipated that Company C will not be re-
quired to cover the employees of Division Z 
under its group health plan beyond the end 
of the 2014 plan year, which is the plan year 
following the plan year in which the change 
in control of businesses occurred. 

Example 4. (i) Facts. Company E maintains 
a group health plan that provides benefits 
for medical care for its employees (and their 
dependents) as well as certain independent 
contractors who are self-employed individ-
uals. The plan is therefore a MEWA. The ad-
ministrator of Company E’s group health 
plan uses calendar year data to report for 
purposes of the Form M–1. The administrator 
of Company E’s group health plan determines 
that the number of independent contractors 
covered under the group health plan as of the 
last day of calendar year 2013 is less than one 
percent of the total number of employees 
and former employees covered under the 

plan determined as of the last day of cal-
endar year 2013. 

(ii) Conclusion. In this Example 4, the ad-
ministrator of Company E’s group health 
plan is not required to report via the Form 
M–1 for calendar year 2013 (a filing that is 
otherwise due by March 1, 2014) because it is 
subject to the exception to the filing require-
ment provided in paragraph (c)(2)(ii)(C) of 
this section for entities that cover a very 
small number of persons who are not em-
ployees or former employees of the plan 
sponsor. 

(d) Information to be reported. (1) Any 
reporting required by this section shall 
consist of a completed copy of the 
Form M–1 Report for Multiple Em-
ployer Welfare Arrangements (MEWAs) 
and Certain Entities Claiming Excep-
tion (ECEs) (Form M–1) and any addi-
tional statements required pursuant to 
the instructions for the Form M–1. 

(2) Rejected filings.—The Secretary 
may reject any filing under this sec-
tion if the Secretary determines that 
the filing is incomplete, in accordance 
with § 2560.502c–5 of this chapter. 

(3) If the Secretary rejects a filing 
under paragraph (d)(2) of this section, 
and if a revised filing satisfactory to 
the Secretary is not submitted within 
45 days after the notice of rejection, 
the Secretary may bring a civil action 
for such relief as may be appropriate 
(including penalties under section 
502(c)(5) of ERISA and § 2560.502c–5 of 
this chapter). 

(e) Origination, registration, and other 
non-annual reporting requirements and 
timing—(1) General rule for ECEs. (i) Ex-
cept as provided in paragraph (e)(1)(ii) 
of this section, and subject to the limi-
tations established by paragraph 
(c)(1)(ii) of this section, when an ECE 
experiences an event described in para-
graphs (b)(9) or (b)(11) of this section, 
the administrator of the ECE shall file 
Form M–1 by the 30th day following the 
date of the event. 

(ii) Exception. Paragraph (e)(1)(i) of 
this section does not apply to ECEs 
that experience an origination as de-
scribed in paragraph (b)(9)(i) of this 
section. Such entities are required, 
subject to the limitations established 
by paragraph (c)(1)(ii) of this section, 
to file the Form M–1 30 days prior to 
the date of the event. 

(2) General rule for MEWAs—(i) In gen-
eral. Except as provided in paragraph 
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(e)(2)(ii) of this section, the adminis-
trator of the MEWA is required to reg-
ister with the Secretary by filing the 
Form M–1 30 days prior to operating in 
any State. 

(ii) Exception. Paragraph (e)(2)(i) of 
this section does not apply to MEWAs 
that, prior to the effective date of this 
section, were already in operation in a 
State (or States). Such entities are re-
quired to submit an annual filing pur-
suant to annual reporting rules de-
scribed in paragraph (f)(2)(i) of this sec-
tion for that State (or those States). 

(3) Special rule requiring MEWAs to 
make additional filings. Subsequent to 
registering with the Secretary pursu-
ant to paragraph (e)(2)(i) of this sec-
tion, the administrator of a MEWA 
shall file the Form M–1: 

(i) Within 30 days of knowingly oper-
ating in any additional State or States 
that were not indicated on a previous 
report filed pursuant to paragraph 
(e)(2)(i) or (f)(2)(i) of this section; 

(ii) Within 30 days of the MEWA oper-
ating with regard to the employees of 
an additional employer (or employers, 
including one or more self-employed 
individuals) after a merger with an-
other MEWA; 

(iii) Within 30 days of the date the 
number of employees receiving cov-
erage for medical care under the 
MEWA is at least 50 percent greater 
than the number of such employees on 
the last day of the previous calendar 
year; or 

(iv) Within 30 days of experiencing a 
material change as defined in the Form 
M–1 instructions. 

(4) Anti-abuse rule. If a MEWA or ECE 
neither offers nor provides benefits 
consisting of medical care within a 
State during the calendar year imme-
diately following the year in which a 
filing is made by the ECE pursuant to 
paragraph (e)(1) of this section (due to 
an event described in paragraph 
(b)(9)(i) or (b)(11)(i) of this section) or a 
filing is made by the MEWA pursuant 
to paragraph (e)(2) or (3) of this sec-
tion, with respect to operating in such 
State, such filing will be considered to 
have lapsed. 

(5) Multiple filings not required in cer-
tain circumstances. If multiple filings 
are required under this paragraph (e), a 
single filing will satisfy this section so 

long as the filing is timely for each re-
quired filing. 

(6) Extensions. (i) An extension may 
be granted for filing a report required 
by paragraph (e)(1), (2), or (3) of this 
section if the administrator complies 
with the extension procedure pre-
scribed in the instructions to the Form 
M–1. 

(ii) If the filing deadline set forth in 
this paragraph (e) is a Saturday, Sun-
day, or federal holiday, the form must 
be filed no later than the next business 
day. 

(f) Annual reporting requirements and 
timing—(1) Period for which reporting is 
required. A completed copy of the Form 
M–1 is required to be filed for each cal-
endar year during all or part of which 
the MEWA is operating and for each of 
the three calendar years following an 
origination during all or part of which 
the ECE is operating. 

(2) Filing deadline—(i) General March 1 
filing due date for annual filings. Except 
as provided in paragraph (f)(2)(ii) of 
this section, a completed copy of the 
Form M–1 is required to be filed on or 
before each March 1 that follows a pe-
riod for which reporting is required (as 
described in paragraph (f)(1) of this sec-
tion). 

(ii) Exception. Paragraph (f)(2)(i) of 
this section does not apply to ECEs and 
MEWAs if, between October 1 and De-
cember 31, the entity is required to 
make a filing pursuant to paragraph 
(e)(1), (2), or (3) of this section and 
makes that filing timely. 

(3) Extensions. (i) An extension may 
be granted for filing a report required 
by paragraph (f)(2)(i) of this section if 
the administrator complies with the 
extension procedure prescribed in the 
instructions to the Form M–1. 

(ii) If the filing deadline set forth in 
this paragraph (f) is a Saturday, Sun-
day, or federal holiday, the form must 
be filed no later than the next business 
day. 

(4) Examples. The rules of paragraphs 
(e) and (f) of this section are illustrated 
by the following examples: 

Example 1. (i) Facts. MEWA A began offer-
ing coverage for medical care to the employ-
ees of two or more employers on July 1, 2003 
(and continues to offer such coverage). 
MEWA A has satisfied all filing requirements 
to date. 
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(ii) Conclusion. In this Example 1, the ad-
ministrator of MEWA A must continue to 
file a timely completed Form M–1 annual re-
port each year, but the administrator is not 
required to register with the Secretary be-
cause MEWA A meets the exception to the 
registration requirement in paragraph 
(e)(2)(ii) of this section and has not experi-
enced any event described in paragraph (e)(3) 
that would require registering with the Sec-
retary. 

Example 2. (i) Facts. On August 25, 2013, 
MEWA B is operating in State P and has 
made all appropriate filings related to those 
operations. On December 22, 2013 one of the 
employers that participates in MEWA B is 
awarded a new contract in State Q. The em-
ployer adds an office in State Q and the em-
ployees there are eligible to access its group 
health plan. 

(ii) Conclusion. In this Example 2, the ad-
ministrator of MEWA B must report the ad-
dition of State Q by filing the Form M–1 
within 30 days of knowing that it is oper-
ating in State Q. 

Example 3. (i) Facts. As of July 1, 2013, 
MEWA C is preparing to operate in States Y 
and Z. MEWA C is not licensed or authorized 
to operate as a health insurance issuer in 
any State and does not meet any of the other 
exceptions set forth in paragraph (c)(2) of 
this section. 

(ii) Conclusion. In this Example 3, the ad-
ministrator of MEWA C is required to reg-
ister with the Secretary by filing a com-
pleted Form M–1 30 days prior to operating 
in States Y or Z. The administrator of 
MEWA C must also report by filing the Form 
M–1 annually by every March 1 thereafter. 

Example 4. (i) Facts. As of July 28, 2013, 
MEWA D is operating in States V and W. 
MEWA D has satisfied the requirements of 
(e)(2) and, if applicable, (e)(3) with respect to 
those States. MEWA D is not licensed or au-
thorized to operate as a health insurance 
issuer in any State and does not meet any of 
the other exceptions set forth in (c)(2) of this 
section. On August 5, 2013 MEWA D know-
ingly begins operating in State X. 

(ii) Conclusion. In this Example 4, the ad-
ministrator of MEWA D is required to make 
an additional registration filing with the 
Secretary by September 4, 2013 (within 30 
days of knowingly operating in State X). Ad-
ditionally, the administrator of MEWA D 
must continue to file the Form M–1 annually 
by every March 1 thereafter. 

Example 5. (i) Facts. ECE A began offering 
coverage for medical care to the employees 
of two or more employers on January 1, 2007 
and ECE A has not been involved in any 
mergers or experienced any other origination 
as described in paragraph (b)(9) of this sec-
tion. 

(ii) Conclusion. In this Example 5, ECE A 
was originated on January 1, 2007 and has 
not been originated since then. Therefore, 

the administrator of ECE A is not required 
to file a 2012 Form M–1 because the last time 
the ECE A was originated was January 1, 
2007 which is more than three years prior. 
Further, the ECE has satisfied its reporting 
requirements by making three timely annual 
filings after its origination. 

Example 6. (i) Facts. ECE B wants to begin 
offering coverage for medical care to the em-
ployees of two or more employers on July 1, 
2013. 

(ii) Conclusion. In this Example 6, the ad-
ministrator of ECE B must file a completed 
Form M–1 on or before June 1, 2013 (which is 
30 days prior to the origination date). In ad-
dition, the administrator of ECE B must file 
an updated copy of the Form M–1 by March 
1, 2014 because the last date ECE B was origi-
nated was July 1, 2013 (which is less than 
three years prior to the March 1, 2014 due 
date). Furthermore, the administrator of 
ECE B must file the Form M–1 by March 1, 
2015 and again by March 1, 2016 (because July 
1, 2013 is less than three years prior to March 
1, 2015 and March 1, 2016, respectively). How-
ever, if ECE B is not involved in any mergers 
and does not experience any other origina-
tion as described in paragraph (b)(9) of this 
section, there would not be a new origination 
date and no Form M–1 is required to be filed 
after March 1, 2016. 

Example 7. (i) Facts. ECE D, which cur-
rently operates in State A and is still within 
the three-year window following its origina-
tion and the timely filing related thereto, is 
making preparations to operate in State B 
beginning on November 1, 2013. 

(ii) Conclusion. In this Example 7, by oper-
ating in State B, ECE D experiences a special 
event within the three-year window fol-
lowing its origination and must make a fil-
ing by December 2, 2013. 

Example 8. (i) Facts. Same facts as Example 
7. ECE D satisfied its special filing require-
ment but is unsure about its annual filing re-
quirements. 

(ii) Conclusion. ECE D is exempt from the 
next annual filing due March 1, 2014 pursuant 
to the filing deadline exception under 
(f)(2)(ii) of this section. However, ECE D 
must continue making annual filings for the 
remainder of the three years following its 
origination. 

Example 9. (i) Facts. MEWA E begins dis-
tributing marketing materials on August 31, 
2013. 

(ii) Conclusion. In this Example 8, because 
MEWA E began operating on August 31, 2013, 
the administrator of MEWA E must register 
with the Secretary by filing a completed 
Form M–1 on or before August 1, 2013 (30 days 
prior to operating in any State). In addition, 
the administrator of MEWA E must file the 
Form M–1 annually by every March 1 there-
after. 

Example 10. (i) Facts. Same facts as Example 
9, but MEWA E registers on or before August 
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1, 2013 by filing a Form M–1 indicating it will 
begin operating in every State. However, in 
the calendar year immediately following the 
filing, MEWA E only offered or provided ben-
efits consisting of medical care to partici-
pants in State Z. 

(ii) Conclusion. In this Example 10, the reg-
istration for all States (other than State Z) 
have lapsed under (e)(4) because MEWA E 
only offered or provided benefits consisting 
of medical care to participants in State Z in 
the calendar year immediately following the 
filing. If subsequently, MEWA E begins offer-
ing or providing benefits consisting of med-
ical care to participants in any additional 
State (or States), it must make a new reg-
istration filing pursuant to (e)(3) of this sec-
tion. 

(g) Electronic filing. A completed 
Form M–1 is filed with the Secretary 
by submitting it electronically as pre-
scribed in the instructions to the Form 
M–1. 

(h) Penalties—(1) Civil penalties and 
procedures. For information on civil 
penalties under section 502(c)(5) of 
ERISA for persons who fail to file the 
information required under this sec-
tion, see § 2560.502c–5 of this chapter. 
For information relating to adminis-
trative hearings and appeals in connec-
tion with the assessment of civil pen-
alties under section 502(c)(5) of ERISA, 
see §§ 2570.90 through 2570.101 of this 
chapter. 

(2) Criminal penalties and procedures. 
For information on criminal penalties 
under section 519 of ERISA for persons 
who knowingly make false statements 
or false representation of fact with re-
gards to the information required 
under this section, see section 501(b) of 
ERISA. 

(3) Cease and desist and summary sei-
zure orders. For information on the Sec-
retary’s authority to issue a cease and 
desist or summary seizure order under 
section 521 of ERISA, see § 2560.521. 

[78 FR 13792, Mar. 1, 2013] 

§ 2520.101–3 Notice of blackout periods 
under individual account plans. 

(a) In general. In accordance with sec-
tion 101(i) of the Act, the administrator 
of an individual account plan, within 
the meaning of paragraph (d)(2) of this 
section, shall provide notice of any 
blackout period, within the meaning of 
paragraph (d)(1) of this section, to all 
participants and beneficiaries whose 

rights under the plan will be tempo-
rarily suspended, limited, or restricted 
by the blackout period (the ‘‘affected 
participants and beneficiaries’’) and to 
issuers of employer securities subject 
to such blackout period in accordance 
with this section. 

(b) Notice to participants and bene-
ficiaries—(1) Content. The notice re-
quired by paragraph (a) of this section 
shall be written in a manner calculated 
to be understood by the average plan 
participant and shall include— 

(i) The reasons for the blackout pe-
riod; 

(ii) A description of the rights other-
wise available to participants and 
beneficiaries under the plan that will 
be temporarily suspended, limited or 
restricted by the blackout period (e.g., 
right to direct or diversify assets in in-
dividual accounts, right to obtain loans 
from the plan, right to obtain distribu-
tions from the plan), including identi-
fication of any investments subject to 
the blackout period; 

(iii) The length of the blackout pe-
riod by reference to: 

(A) The expected beginning date and 
ending date of the blackout period; or 

(B) The calendar week during which 
the blackout period is expected to 
begin and end, provided that during 
such weeks information as to whether 
the blackout period has begun or ended 
is readily available, without charge, to 
affected participants and beneficiaries, 
such as via a toll-free number or access 
to a specific web site, and the notice 
describes how to access the informa-
tion; 

(iv) In the case of investments af-
fected, a statement that the partici-
pant or beneficiary should evaluate the 
appropriateness of their current invest-
ment decisions in light of their inabil-
ity to direct or diversify assets in their 
accounts during the blackout period (a 
notice that includes the advisory state-
ment contained in paragraph 4. of the 
model notice in paragraph (e)(2) of this 
section will satisfy this requirement); 

(v) In any case in which the notice 
required by paragraph (a) of this sec-
tion is not furnished at least 30 days in 
advance of the last date on which af-
fected participants and beneficiaries 
could exercise affected rights imme-
diately before the commencement of 
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the blackout period, except for a notice 
furnished pursuant to paragraph 
(b)(2)(ii)(C) of this section: 

(A) A statement that Federal law 
generally requires that notice be fur-
nished to affected participants and 
beneficiaries at least 30 days in ad-
vance of the last date on which partici-
pants and beneficiaries could exercise 
the affected rights immediately before 
the commencement of a blackout pe-
riod (a notice that includes the state-
ment contained in paragraph 5. of the 
model notice in paragraph (e)(2) of this 
section will satisfy this requirement), 
and 

(B) An explanation of the reasons 
why at least 30 days advance notice 
could not be furnished; and 

(vi) The name, address and telephone 
number of the plan administrator or 
other contact responsible for answering 
questions about the blackout period. 

(2) Timing. (i) The notice described in 
paragraph (a) of this section shall be 
furnished to all affected participants 
and beneficiaries at least 30 days, but 
not more than 60 days, in advance of 
the last date on which such partici-
pants and beneficiaries could exercise 
the affected rights immediately before 
the commencement of any blackout pe-
riod. 

(ii) The requirement to give at least 
30 days advance notice contained in 
paragraph (b)(2)(i) of this section shall 
not apply in any case in which— 

(A) A deferral of the blackout period 
in order to comply with paragraph 
(b)(2)(i) of this section would result in 
a violation of the requirements of sec-
tion 404(a)(1)(A) or (B) of the Act, and 
a fiduciary of the plan reasonably so 
determines in writing; 

(B) The inability to provide the ad-
vance notice of a blackout period is 
due to events that were unforeseeable 
or circumstances beyond the reason-
able control of the plan administrator, 
and a fiduciary of the plan reasonably 
so determines in writing; or 

(C) The blackout period applies only 
to one or more participants or bene-
ficiaries solely in connection with 
their becoming, or ceasing to be, par-
ticipants or beneficiaries of the plan as 
a result of a merger, acquisition, dives-
titure, or similar transaction involving 
the plan or plan sponsor. 

(iii) In any case in which paragraph 
(b)(2)(ii) of this section applies, the ad-
ministrator shall furnish the notice de-
scribed in paragraph (a) of this section 
to all affected participants and bene-
ficiaries as soon as reasonably possible 
under the circumstances, unless such 
notice in advance of the termination of 
the blackout period is impracticable. 

(iv) Determinations under paragraph 
(b)(2)(ii)(A) and (B) of this section must 
be dated and signed by the fiduciary. 

(3) Form and manner of furnishing no-
tice. The notice required by paragraph 
(a) of this section shall be in writing 
and furnished to affected participants 
and beneficiaries in any manner con-
sistent with the requirements of 
§ 2520.104b–1 of this chapter, including 
§ 2520.104b–1(c) or § 2520.104b–31 of this 
chapter relating to the use of elec-
tronic media. 

(4) Changes in length of blackout pe-
riod. If, following the furnishing of a 
notice pursuant to this section, there 
is a change in the length of the black-
out period (specified in such notice 
pursuant to paragraph (b)(1)(iii) of this 
section), the administrator shall fur-
nish all affected participants and bene-
ficiaries an updated notice explaining 
the reasons for the change and identi-
fying all material changes in the infor-
mation contained in the prior notice. 
Such notice shall be furnished to all af-
fected participants and beneficiaries as 
soon as reasonably possible, unless 
such notice in advance of the termi-
nation of the blackout period is im-
practicable. 

(c) Notice to issuer of employer securi-
ties. (1) The notice required by para-
graph (a) of this section shall be fur-
nished to the issuer of any employer 
securities held by the plan and subject 
to the blackout period. Such notice 
shall contain the information described 
in paragraph (b)(1)(i), (ii), (iii) and (vi) 
of this section and shall be furnished in 
accordance with the time frames pre-
scribed in paragraph (b)(2) of this sec-
tion. In the event of a change in the 
length of the blackout period specified 
in such notice, the plan administrator 
shall furnish an updated notice to the 
issuer in accordance with the require-
ments of paragraph (b)(4) of this sec-
tion. 
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(2) For purposes of this section, no-
tice to the agent for service of legal 
process for the issuer shall constitute 
notice to the issuer, unless the issuer 
has provided the plan administrator 
with the name of another person for 
service of notice, in which case the 
plan administrator shall furnish notice 
to such person. Such notice shall be in 
writing, except that the notice may be 
in electronic or other form to the ex-
tent the person to whom notice must 
be furnished consents to receive the no-
tice in such form. 

(3) If the issuer designates the plan 
administrator as the person for service 
of notice pursuant to paragraph (c)(2) 
of this section, the issuer shall be 
deemed to have been furnished notice 
on the same date as notice is furnished 
to affected participants and bene-
ficiaries pursuant to paragraph (b) of 
this section. 

(d) Definitions. For purposes of this 
section— 

(1) Blackout period—(i) General. The 
term ‘‘blackout period’’ means, in con-
nection with an individual account 
plan, any period for which any ability 
of participants or beneficiaries under 
the plan, which is otherwise available 
under the terms of such plan, to direct 
or diversify assets credited to their ac-
counts, to obtain loans from the plan, 
or to obtain distributions from the 
plan is temporarily suspended, limited, 
or restricted, if such suspension, limi-
tation, or restriction is for any period 
of more than three consecutive busi-
ness days. 

(ii) Exclusions. The term ‘‘blackout 
period’’ does not include a suspension, 
limitation, or restriction— 

(A) Which occurs by reason of the ap-
plication of the securities laws (as de-
fined in section 3(a)(47) of the Securi-
ties Exchange Act of 1934); 

(B) Which is a regularly scheduled 
suspension, limitation, or restriction 
under the plan (or change thereto), pro-
vided that such suspension, limitation 
or restriction (or change) has been dis-
closed to affected plan participants and 
beneficiaries through the summary 
plan description, a summary of mate-
rial modifications, materials describ-
ing specific investment alternatives 
under the plan and limits thereon or 
any changes thereto, participation or 

enrollment forms, or any other docu-
ments and instruments pursuant to 
which the plan is established or oper-
ated that have been furnished to such 
participants and beneficiaries; 

(C) Which occurs by reason of a quali-
fied domestic relations order or by rea-
son of a pending determination (by the 
plan administrator, by a court of com-
petent jurisdiction or otherwise) 
whether a domestic relations order 
filed (or reasonably anticipated to be 
filed) with the plan is a qualified order 
within the meaning of section 
206(d)(3)(B)(i) of the Act; or 

(D) Which occurs by reason of an act 
or a failure to act on the part of an in-
dividual participant or by reason of an 
action or claim by a party unrelated to 
the plan involving the account of an in-
dividual participant. 

(2) Individual account plan. The term 
‘‘individual account plan’’ shall have 
the meaning provided such term in sec-
tion 3(34) of the Act, except that such 
term shall not include a ‘‘one-partici-
pant retirement plan’’ within the 
meaning of paragraph (d)(3) of this sec-
tion. 

(3) One-participant retirement plan. 
The term ‘‘one-participant retirement 
plan’’ means a one-participant retire-
ment plan as defined in section 
101(i)(8)(B) of the Act. 

(4) Issuer. The term ‘‘issuer’’ means 
an issuer as defined in section 3 of the 
Securities Exchange Act of 1934 (15 
U.S.C. 78c), the securities of which are 
registered under section 12 of the Secu-
rities Exchange Act of 1934, or that is 
required to file reports under section 
15(d) of the Securities Exchange Act of 
1934, or files or has filed a registration 
statement that has not yet become ef-
fective under the Securities Act of 1933 
(15 U.S.C. 77a et seq.), and that it has 
not withdrawn. 

(5) Calendar week. For purposes of 
paragraph (b)(1)(iii)(B), the term ‘‘cal-
endar week’’ means a seven day period 
beginning on Sunday and ending on 
Saturday. 

(e) Model notice—(1) General. The 
model notice set forth in paragraph 
(e)(2) of this section is intended to as-
sist plan administrators in discharging 
their notice obligations under this sec-
tion. Use of the model notice is not 
mandatory. However, a notice that 
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uses the statements provided in para-
graphs 4. and 5.(A) of the model notice 
will be deemed to satisfy the notice 
content requirements of paragraph 
(b)(1)(iv) and (b)(1)(v)(A), respectively, 
of this section. With regard to all other 
information required by paragraph 
(b)(1) of this section, compliance with 
the notice content requirements will 
depend on the facts and circumstances 
pertaining to the particular blackout 
period and plan. 

(2) Form and content of model notice. 

Important Notice Concerning Your Rights 

Under The [Enter Name of Individual 
Account Plan] 

[Enter date of notice] 

1. This notice is to inform you that the 
[enter name of plan] will be [enter reasons 
for blackout period, as appropriate: changing 
investment options, changing recordkeepers, 
etc.]. 

2. As a result of these changes, you tempo-
rarily will be unable to [enter as appropriate: 
direct or diversify investments in your indi-
vidual accounts (if only specific investments 
are subject to the blackout, those invest-
ments should be specifically identified), ob-
tain a loan from the plan, or obtain a dis-
tribution from the plan]. This period, during 
which you will be unable to exercise these 
rights otherwise available under the plan, is 
called a ‘‘blackout period.’’ Whether or not 
you are planning retirement in the near fu-
ture, we encourage you to carefully consider 
how this blackout period may affect your re-
tirement planning, as well as your overall fi-
nancial plan. 

3. The blackout period for the plan [enter 
the following as appropriate: is expected to 
begin on [enter date] and end [enter date]/is 
expected to begin during the week of [enter 
date] and end during the week of [enter 
date]. During these weeks, you can deter-
mine whether the blackout period has start-
ed or ended by [enter instructions for use 
toll-free number or accessing web site]. 

4. [In the case of investments affected by the 
blackout period, add the following: During 
blackout period you will be unable to direct 
or diversify the assets held in your plan ac-
count. For this reason, it is very important 
that you review and consider the appro-
priateness of your current investments in 
light of your inability to direct or diversify 
those investments during the blackout pe-
riod. For your long-term retirement secu-
rity, you should give careful consideration to 
the importance of a well-balanced and diver-
sified investment portfolio, taking into ac-
count all your assets, income and invest-
ments.] [If the plan permits investments in 

individual securities, add the following: You 
should be aware that there is a risk to hold-
ing substantial portions of your assets in the 
securities of any one company, as individual 
securities tend to have wider price swings, 
up and down, in short periods of time, than 
investments in diversified funds. Stocks that 
have wide price swings might have a large 
loss during the blackout period, and you 
would not be able to direct the sale of such 
stocks from your account during the black-
out period.] 

5. [If timely notice cannot be provided (see 
paragraph (b)(1)(v) of this section) enter: (A) 
Federal law generally requires that you be 
furnished notice of a blackout period at least 
30 days in advance of the last date on which 
you could exercise your affected rights im-
mediately before the commencement of any 
blackout period in order to provide you with 
sufficient time to consider the effect of the 
blackout period on your retirement and fi-
nancial plans. (B) [Enter explanation of rea-
sons for inability to furnish 30 days advance 
notice.]] 

6. If you have any questions concerning 
this notice, you should contact [enter name, 
address and telephone number of the plan ad-
ministrator or other contact responsible for 
answering questions about the blackout pe-
riod]. 

(f) Effective date. This section shall be 
effective and shall apply to any black-
out period commencing on or after 
January 26, 2003. For the period Janu-
ary 26, 2003 to February 25, 2003, plan 
administrators shall furnish notice as 
soon as reasonably possible. 

[68 FR 3727, Jan. 24, 2003, as amended at 85 
FR 31922, May 27, 2020] 

§ 2520.101–4 [Reserved] 

§ 2520.101–5 Annual funding notice for 
defined benefit pension plans. 

(a) In general. (1) Except as provided 
in paragraphs (a)(2) and (3) of this sec-
tion, pursuant to section 101(f) of the 
Act, the administrator of a defined 
benefit plan to which title IV of the 
Act applies shall furnish annually to 
each person specified in paragraph (f) 
of this section a funding notice that 
conforms to the requirements of this 
section. 

(2) A plan administrator shall not be 
required to furnish a funding notice— 

(i) In the case of a multiemployer 
plan, for a plan year if the due date for 
such notice is on or after the earlier of: 

(A) The date the plan complies with 
the insolvency notice requirements of 
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section 4245(e) or 4281(d)(3) of the Act 
and regulations thereunder; or 

(B) The date the plan has distributed 
assets in satisfaction of all nonforfeit-
able benefits under the plan pursuant 
to section 4041A of the Act and the reg-
ulations thereunder. 

(ii) In the case of a single-employer 
plan, for a plan year if the due date for 
the funding notice is on or after the 
date: 

(A) The Pension Benefit Guaranty 
Corporation is appointed as trustee of 
the plan pursuant to section 4042 of the 
Act; 

(B) The plan has distributed assets in 
satisfaction of all benefit liabilities in 
a distress termination pursuant to sec-
tion 4041(c)(3)(B)(i) of the Act or of all 
guaranteed benefits in a distress termi-
nation pursuant to section 
4041(c)(3)(B)(ii) of the Act; or 

(C) The plan administrator filed a 
standard termination notice with the 
Pension Benefit Guaranty Corporation 
pursuant to 29 CFR 4041.25, provided 
that the proposed termination date is 
on or before the due date of the funding 
notice and a final distribution of assets 
in satisfaction of all benefit liabilities 
proceeds in accordance with section 
4041(b) of the Act. 

(3) In the case of a merger or consoli-
dation of two or more plans— 

(i) The plan administrator of a non- 
successor plan shall not be required to 
furnish a funding notice for the plan 
year in which the merger or consolida-
tion occurred; and 

(ii) The funding notice of the suc-
cessor plan, for the plan year in which 
the merger or consolidation occurred, 
must, in addition to the requirements 
of paragraph (b) of this section, contain 
a general explanation, including the ef-
fective date, of the merger or consoli-
dation and an identification of each 
plan (e.g., name and plan number) in-
volved in the merger or consolidation. 

(b) Content of notice. A funding notice 
shall include the following informa-
tion: 

(1) Identifying information. The name 
of the plan, the name, address, and 
phone number of the plan adminis-
trator and the plan’s principal adminis-
trative officer (if different than the 
plan administrator), each plan spon-

sor’s name and employer identification 
number, and the plan number. 

(2) Funding percentage—(i) Single-em-
ployer plans. For single-employer plans, 
a statement as to whether the plan’s 
funding target attainment percentage 
(as defined in section 303(d)(2) of the 
Act) for the notice year, and for each of 
the two preceding plan years, is at 
least 100 percent (and, if not, the actual 
percentages). 

(ii) Multiemployer plans. For multiem-
ployer plans, a statement as to wheth-
er the plan’s funded percentage (as de-
fined in section 305(i) of the Act) for 
the notice year, and for each of the two 
preceding plan years, is at least 100 
percent (and, if not, the actual percent-
ages). 

(3) Assets and liabilities—(i) Single-em-
ployer plans. For single-employer 
plans— 

(A) A statement of the total assets 
(separately stating the prefunding bal-
ance and the funding standard carry-
over balance) and liabilities of the 
plan, determined in the same manner 
as under section 303 of the Act, as of 
the valuation date of the notice year 
and for each of the two preceding plan 
years, as reported in the annual report 
filed under section 104 of the Act for 
each such preceding plan year, and 

(B) A statement of the value of the 
plan’s assets and liabilities determined 
as of the last day of the notice year. 
For purposes of this statement, the 
value of the plan’s assets is the fair 
market value of plan assets. Plan li-
abilities are equal to the present value 
of benefits accrued through the last 
day of the notice year determined in 
the same manner as liabilities are cal-
culated under section 303 of the Act 
(including actuarial assumptions and 
methods), but using the interest rate 
under section 4006(a)(3)(E)(iv) of the 
Act in effect for the last month of the 
notice year. 

(ii) Multiemployer plans. For multiem-
ployer plans— 

(A) A statement of the value of the 
plan’s assets (determined in the same 
manner as under section 304(c)(2) of the 
Act) and liabilities (determined in the 
same manner as under section 305(i)(8) 
of the Act, using reasonable actuarial 
assumptions as required under section 
304(c)(3) of the Act) as of the valuation 
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date of the notice year and each of the 
two preceding plan years, and 

(B) A statement of the fair market 
value of plan assets as of the last day 
of the notice year, and as of the last 
day of each of the two preceding plan 
years as reported in the annual report 
filed under section 104(a) of the Act for 
each such preceding plan year. 

(iii) Contributions receivable. For pur-
poses of determining the fair market 
value of plan assets as of the last day 
of the notice year under paragraphs 
(b)(3)(i)(B) and (b)(3)(ii)(B) of this sec-
tion, the plan administrator may, but 
is not required to, include contribu-
tions made after the notice year and 
before the notice is furnished to recipi-
ents, but only to the extent such con-
tributions are treated for funding pur-
poses as having been made on account 
of the notice year under section 
303(g)(4) of the Act, in the case of a sin-
gle-employer plan, or under section 
304(c)(8) of the Act, in the case of a 
multiemployer plan. 

(4) Demographic information. A state-
ment of the number of participants and 
beneficiaries who, as of the valuation 
date of the notice year, are: Retired or 
separated from service and receiving 
benefits; retired or separated from 
service and entitled to future benefits 
(but currently not receiving benefits); 
or active participants under the plan. 
The statement shall indicate the num-
ber of participants and beneficiaries in 
each category and the sum of all such 
participants and beneficiaries. The 
terms ‘‘active’’ and ‘‘retired or sepa-
rated’’ shall have the same meaning 
given to those terms in instructions to 
the annual report filed under section 
104(a) of the Act. 

(5) Funding policy. A statement set-
ting forth— 

(i) The funding policy of the plan; 
(ii) The asset allocation of invest-

ments under the plan (expressed as per-
centages of total assets) as of the end 
of the notice year; and 

(iii) A general description of any in-
vestment policy of the plan as it re-
lates to the funding policy in para-
graph (b)(5)(i) of this section and the 
asset allocation of investments under 
paragraph (b)(5)(ii) of this section. 

(6) Endangered, critical, or critical and 
declining status. In the case of a multi-

employer plan, a statement whether 
the plan was in endangered, critical, or 
critical and declining status under sec-
tion 305 of the Act for the notice year 
and, if so— 

(i) A statement describing how a per-
son may obtain a copy of the plan’s 
funding improvement plan or rehabili-
tation plan, as appropriate, adopted 
under section 305 of the Act and the ac-
tuarial and financial data that dem-
onstrate any action taken by the plan 
toward fiscal improvement; 

(ii) A summary of the plan’s funding 
improvement plan or rehabilitation 
plan, including any update or modifica-
tion of such funding improvement or 
rehabilitation plan adopted under sec-
tion 305 of the Act during the notice 
year; and 

(iii) In the case of a multiemployer 
plan in critical and declining status: 

(A) The projected date of insolvency; 
(B) A clear statement that such in-

solvency may result in benefit reduc-
tions; and 

(C) A statement describing whether 
the plan sponsor has taken legally per-
mitted actions to prevent insolvency. 

(7) Events having a material effect on li-
abilities or assets. Subject to paragraph 
(g) of this section, in the case of any 
plan amendment, scheduled benefit in-
crease or reduction, or other known 
event taking effect in the current plan 
year and having a material effect on 
plan liabilities or assets for the year, 
an explanation of the amendment, 
scheduled benefit increase or reduc-
tion, or event, and a projection to the 
end of such plan year of the effect of 
the amendment, scheduled benefit in-
crease or reduction, or event on plan li-
abilities. 

(8) Rules on termination or insolvency— 
(i) Single-employer plans. In the case of 
a single-employer plan, a summary of 
the rules governing termination of sin-
gle-employer plans under subtitle C of 
title IV of the Act. 

(ii) Multiemployer plans. In the case of 
a multiemployer plan, a summary of 
the rules governing insolvency, includ-
ing the limitations on benefit pay-
ments. 

(9) PBGC guarantees. A general de-
scription of the benefits under the plan 
which are eligible to be guaranteed by 
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the Pension Benefit Guaranty Corpora-
tion, along with an explanation of the 
limitations on the guarantee and the 
circumstances under which such limi-
tations apply. 

(10) Annual report information. A 
statement that a person entitled to no-
tice under paragraph (f) of this section 
may obtain a copy of the annual report 
of the plan filed under section 104(a) of 
the Act upon request, through the 
Internet Web site of the Department of 
Labor, or through any Intranet Web 
site maintained by the applicable plan 
sponsor (or plan administrator on be-
half of the plan sponsor). 

(11) Information disclosed to PBGC. In 
the case of a single-employer plan, if 
applicable, a statement that the con-
tributing sponsor of the plan or a mem-
ber of the contributing sponsor’s con-
trolled group was required to provide 
information under section 4010 of the 
Act for the information year ending in 
the notice year (see 29 CFR 4010.5). 

(12) Additional information. Any addi-
tional information that the plan ad-
ministrator elects to include, provided 
that such information is necessary or 
helpful to understanding the manda-
tory information in the notice, or is 
otherwise permitted by law. 

(c) Style and format of notice. Funding 
notices shall be written in a manner 
that is consistent with the style and 
format requirements of § 2520.102–2 of 
this chapter. 

(d) When to furnish notice. (1) Except 
as provided in paragraph (d)(2) of this 
section, a funding notice shall be pro-
vided not later than 120 days after the 
end of the notice year. 

(2) In the case of a small plan, a fund-
ing notice shall be provided not later 
than the earlier of the date on which 
the annual report is filed under section 
104(a) of the Act or the latest date the 
annual report must be filed under that 
section (including extensions). For this 
purpose, a single-employer plan is a 
small plan if it meets the exception in 
section 303(g)(2)(B) of the Act, and a 
multiemployer plan is a small plan if it 
had 100 or fewer participants on each 
day during the plan year preceding the 
notice year. 

(e) Manner of furnishing notice. (1) 
[Reserved] 

(2) A funding notice must be fur-
nished to the Pension Benefit Guar-
anty Corporation in a manner con-
sistent with the requirements of part 
4000 of title IV of the Act. The date 
that the notice is furnished to the Pen-
sion Benefit Guaranty Corporation is 
determined consistent with that part. 

(f) Persons entitled to notice. Persons 
entitled to a funding notice under this 
section are: 

(1) Each participant covered under 
the plan on the last day of the notice 
year; 

(2) Each beneficiary receiving bene-
fits under the plan on the last day of 
the notice year; 

(3) Each alternate payee under the 
plan on the last day of the notice year; 

(4) Each labor organization rep-
resenting participants under the plan 
on the last day of the notice year; 

(5) In the case of a multiemployer 
plan, each employer that, as of the last 
day of the notice year, is a party to the 
collective bargaining agreement(s) pur-
suant to which the plan is maintained 
or who otherwise may be subject to 
withdrawal liability pursuant to sec-
tion 4203 of the Act; and 

(6) The Pension Benefit Guaranty 
Corporation. 

(g) Special rules and definitions for ma-
terial effect disclosures. (1) The term 
‘‘current plan year’’ means the plan 
year after the notice year. Thus, for ex-
ample, if the notice year is January 1, 
2017 through December 31, 2017, then 
the current plan year would be Janu-
ary 1, 2018 through December 31, 2018. 

(2) An event described in paragraph 
(b)(7) of this section is recognized as 
‘‘taking effect’’ in the current plan 
year if the effect of the event is taken 
into account for the first time for fund-
ing under section 430 or 431 of the In-
ternal Revenue Code, as applicable, in 
such year. 

(3) An event described in paragraph 
(b)(7) of this section has a ‘‘material ef-
fect’’ if it results, or is projected to re-
sult, in an increase or decrease of five 
percent or more in the value of assets 
or liabilities from the valuation date of 
the notice year. For this measurement, 
calculate assets and liabilities in the 
same manner as under paragraph (b)(2) 
of this section. 
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(4) An event described in paragraph 
(b)(7) of this section has a ‘‘material ef-
fect’’ if, in the judgment of the plan’s 
enrolled actuary, the effect of the 
event is considered material for pur-
poses of the plan’s funding status under 
section 430 or 431, as applicable, of the 
Internal Revenue Code, without regard 
to paragraph (g)(3) of this section. 

(5) An event described in paragraph 
(b)(7) of this section is ‘‘known’’ only if 
it is known by the plan administrator 
prior to 120 days before the due date of 
the notice. Thus, if an event otherwise 
described in paragraph (b)(7) first be-
comes known to a plan administrator 
120 days or less before the due date of 
a notice, the plan administrator is not 
required to explain, or project the ef-
fect of, the event in that notice. 

(6) The term ‘‘other known event’’ in-
cludes, but is not limited to, an exten-
sion of coverage under the existing 
terms of the plan to a new group of em-
ployees; a plan merger, consolidation, 
or spinoff pursuant to regulations 
under section 414(l) of the Internal Rev-
enue Code; or, a shutdown of any facil-
ity, plant, store, or such other similar 
corporate event that creates imme-
diate eligibility for benefits that would 
not otherwise be immediately payable 
for participants separating from serv-
ice. The term does not include market 
fluctuations. 

(7) With respect to events described 
in paragraph (g)(4) of this section, the 
plan administrator may, instead of pro-
jecting the effect on plan liabilities to 
the end of the current plan year, in-
clude an explanation why the event is 
considered material by the enrolled ac-
tuary. 

(8) Example. The following example il-
lustrates the special rules and defini-
tions of paragraph (g) of this section: 

Example. Plan Y is a single-employer cal-
endar year plan. Company X, the sponsor of 
Plan Y, adopts an amendment on June 1, 
2017, offering a subsidized early retirement 
benefit to participants age 50 or older who 
retire on or after September 1, 2017 and be-
fore March 1, 2018. The amendment increases 
the liabilities of Plan Y by an amount great-
er than 5% of the value of Plan Y’s liabilities 
on January 1, 2017. Company X does not 
make an election under Code section 412(d)(2) 
to accelerate recognition of the event for 
funding. The amendment is taken into ac-
count for the first time under section 430 of 

the Code as of the January 1, 2018 valuation 
date. Therefore, the amendment is recog-
nized as taking effect under the final rule in 
2018. Since the amendment adopted on June 
1, 2017, is known more than 120 days prior to 
the April 30, 2018 due date of the 2017 funding 
notice, the amendment must be disclosed in 
the 2017 funding notice under paragraph 
(b)(7) of the final regulations as a material 
effect event taking effect in 2018 (i.e., the 
current plan year). 

(h) Model notices. (1) The appendices 
to this section contain a model notice 
for single-employer plans and a model 
notice for multiemployer plans. These 
models are intended to assist plan ad-
ministrators in discharging their no-
tice obligations under this section. Use 
of a model notice is not mandatory. 
However, subject to paragraph (h)(2) of 
this section, use of a model notice will 
be deemed to satisfy the requirements 
of paragraphs (b)(1) through (b)(11) and 
paragraph (c) of this section. 

(2) To the extent a plan adminis-
trator elects to include in a model no-
tice information described in para-
graph (b)(12) of this section, such addi-
tional information must be consistent 
with the style and format requirements 
in paragraph (c) of this section. 

(i) Notice year. For purposes of this 
section, the term ‘‘notice year’’ means 
the plan year to which the notice re-
lates. For example, for a calendar year 
plan that must furnish its 2010 funding 
notice no later than the 120th day of 
2011, the ‘‘notice year’’ is the 2010 plan 
year. 

(j) Alternative method of compliance for 
furnishing notice to PBGC for certain sin-
gle-employer plans. Notwithstanding 
any other provision of this section, the 
plan administrator of a single-em-
ployer plan is not required to furnish a 
notice to the Pension Benefit Guaranty 
Corporation annually if, based on the 
data described in paragraph (b)(3)(i)(A) 
of this section for the notice year, plan 
liabilities do not exceed total plan as-
sets by more than $50 million, provided 
that the plan administrator furnishes 
the latest available funding notice to 
the Pension Benefit Guaranty Corpora-
tion within 30 days of a written re-
quest. 

(k) Alternative method of compliance 
for multiemployer plans terminated by 
mass withdrawal. (1) Notwithstanding 
any other provision of this section, for 
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plan years beginning after the date 
specified in section 4041A(b)(2) of the 
Act, an alternative method of compli-
ance is available in the case of a multi-
employer plan that terminates as a re-
sult of the withdrawal of every em-
ployer from the plan or the cessation of 
the obligation of all employers to con-
tribute under the plan, as described in 
section 4041A(a)(2) of the Act. Under 
this alternative method, the plan ad-
ministrator shall furnish annually to 
each person described in paragraph 
(f)(1) through (3) of this section a no-
tice that complies with paragraphs (c), 
(d), (e), and (k)(2) of this section. 

(2) The notice includes: 
(i) A statement of the fair market 

value of the plan’s assets as of the last 
day of the notice year, and as of the 
last day of each of the two preceding 
plan years as reported in the annual re-
port filed under section 104(a) of the 
Act for each such preceding plan year; 

(ii) A statement of the amount of 
benefit payments made during the no-
tice year and each of the two preceding 
plan years; 

(iii) If a notice has not already been 
furnished pursuant to 29 CFR 4281.32, a 
statement that benefits may be re-
duced pursuant to section 4281(c) of the 
Act and a summary of the rules gov-
erning such reductions; 

(iv) A summary of the rules gov-
erning insolvency, including the limi-
tations on benefit payments, pursuant 
to paragraph (b)(8)(ii) of this section; 

(v) The information described in 
paragraphs (b)(1), (b)(9), and (b)(10) of 
this section; and 

(vi) Any additional information that 
the plan administrator elects to in-

clude, subject to the requirements of 
paragraph (b)(12) of this section. 

(l) Alternative method of compliance for 
Internal Revenue Code section 412(e)(3) 
plans. (1) Notwithstanding any other 
provision of this section, an alternative 
method of compliance is available in 
the case of an insurance contract plan 
described in section 412(e)(3) of the In-
ternal Revenue Code of 1986. Under this 
alternative method, the plan adminis-
trator shall furnish annually to each 
person described in paragraph (f) of 
this section a notice that complies 
with paragraphs (c), (d), (e), and (l)(2) 
of this section. 

(2) The notice includes: 
(i) An explanation that the plan is 

funded exclusively by an insurance 
contract or contracts, that such con-
tract or contracts provide for the ben-
efit payments to participants and bene-
ficiaries, that such benefit payments 
are guaranteed by a licensed insurance 
company or companies, and the name 
of the insurance company or compa-
nies; 

(ii) A statement whether, as of the 
last day of the notice year, there were 
any delinquent premiums and, if so, 
the amount and date of the delin-
quency and the effect on the plan and 
on participants and beneficiaries in the 
event of a policy lapse; 

(iii) The information described in 
paragraph (b)(1), (b)(9), and (b)(10) of 
this section; and 

(iv) Any additional information that 
the plan administrator elects to in-
clude, provided that such information 
meets the standard in paragraph (b)(12) 
of this section. 

(m) CSEC plans. [Reserved] 
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APPENDIX A TO § 2520.101–5—SINGLE-EMPLOYER PLAN MODEL ANNUAL FUNDING NOTICE 
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[80 FR 5645, Feb. 2, 2015] 

§ 2520.101–6 Multiemployer pension 
plan information made available on 
request. 

(a) In general. For purposes of compli-
ance with the requirements of section 
101(k) of the Employee Retirement In-
come Security Act of 1974, as amended 
(the Act), 29 U.S.C. 1001, et seq., the ad-
ministrator of a multiemployer pen-
sion plan shall, in accordance with the 
requirements of this section, furnish 
copies of reports and applications de-
scribed in paragraph (c) of this section 
to plan participants, beneficiaries, em-
ployee representatives and contrib-
uting employers, described in para-
graph (e) of this section. 

(b) Obligation to furnish. (1) Except as 
provided in paragraph (d) of this sec-
tion, the administrator of a multiem-
ployer pension plan shall, not later 
than 30 days after receipt of a written 
request for a report(s) or application(s) 
described in paragraph (c) of this sec-
tion from a plan participant, bene-
ficiary, employee representative or 
contributing employer described in 
paragraph (e) of this section, furnish 
the requested document or documents 
to the requester. 

(2) The plan administrator shall fur-
nish reports and applications pursuant 

to paragraph (b)(1) of this section in a 
manner consistent with the require-
ments of 29 CFR 2520.104b–1, including 
paragraph (c) of that section relating 
to the use of electronic media. 

(3) The plan administrator may im-
pose a reasonable charge to cover the 
costs of furnishing documents pursuant 
to this section, but in no event may 
such charge exceed— 

(i) The lesser of: (A) The actual cost 
to the plan for the least expensive 
means of acceptable reproduction of 
the document(s) or (B) 25 cents per 
page; plus 

(ii) The cost of mailing or delivery of 
the document. 

(c) Documents to be furnished. For pur-
poses of paragraph (a) of this section, 
and subject to paragraph (d) of this sec-
tion, a plan participant, beneficiary, 
employee representative or contrib-
uting employer described in paragraph 
(e) of this section, shall be entitled to 
request and receive a copy of any: 

(1) Periodic actuarial report. For this 
purpose the term ‘‘periodic actuarial 
report’’ means any— 

(i) Actuarial report prepared by an 
actuary of the plan and received by the 
plan at regularly scheduled, recurring 
intervals; and 

(ii) Study, test (including a sensi-
tivity test), document, analysis or 
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other information (whether or not 
called a ‘‘report’’) received by the plan 
from an actuary of the plan that de-
picts alternative funding scenarios 
based on a range of alternative actu-
arial assumptions, whether or not such 
information is received by the plan at 
regularly scheduled, recurring inter-
vals. 

(2) Quarterly, semi-annual, or annual 
financial report prepared for the plan 
by any plan investment manager or ad-
visor (without regard to whether such 
advisor is a fiduciary within the mean-
ing of section 3(21) of the Act) or other 
fiduciary; and 

(3) Application filed with the Sec-
retary of the Treasury requesting an 
extension under section 304 of the Act 
or section 431(d) of the Internal Rev-
enue Code of 1986 and the determina-
tion of such Secretary pursuant to 
such application. 

(d) Limitations and exceptions. For 
purposes of this section, reports and 
applications (and related determina-
tions) required to be disclosed under 
this section shall not include: 

(1) Any report or application that 
was furnished to the requester within 
the 12-month period immediately pre-
ceding the date on which the request is 
received by the plan; 

(2) Any report or application that, as 
of the date on which the request is re-
ceived by the plan, has been in the 
plan’s possession for 6 years or more; 

(3) Any report described in paragraph 
(c)(1) and (c)(2) of this section that, as 
of the date on which the request is re-
ceived by the plan, has not been in the 
plan’s possession for at least 30 days; 
except that, if the plan administrator 
elects not to furnish any such docu-
ment, the administrator shall furnish a 
notice, not later than 30 days after the 
date on which request is received by 
the plan, informing the requester of 
the existence of the document and the 
earliest date on which the document 
can be furnished by the plan. 

(4) Any information or data which 
served as the basis for any report or ap-
plication described in paragraph (c) of 
this section, although nothing herein 
shall limit any other right that a per-
son may have to review or obtain such 
information under the Act; or 

(5)(i) Any information within a re-
port or application that the plan ad-
ministrator reasonably determines to 
be either: 

(A) individually identifiable informa-
tion with respect to any plan partici-
pant, beneficiary, employee, fiduciary, 
or contributing employer, except that 
such limitation shall not apply to an 
investment manager, adviser, or other 
person (other than an employee of the 
plan) preparing a financial report de-
scribed in paragraph (c)(2) of this sec-
tion; or 

(B) proprietary information regard-
ing the plan, any contributing em-
ployer, or entity providing services to 
the plan. 

(ii) For purposes of paragraph 
(d)(5)(i)(B) of this section, the term 
‘‘proprietary information’’ means trade 
secrets and other non-public informa-
tion (e.g., processes, procedures, for-
mulas, methodologies, techniques, 
strategies) that, if disclosed by the 
plan, may cause, or increase a reason-
able risk of, financial harm to the plan, 
a contributing employer, or entity pro-
viding services to the plan. 

(iii) The plan administrator may 
treat information relating to a contrib-
uting employer or entity providing 
services to the plan as other than pro-
prietary if the contributing employer 
or service provider has not identified 
such information as proprietary. 

(iv) A plan administrator shall in-
form the requester if the plan adminis-
trator withholds any information de-
scribed in paragraph (d)(5)(i) of this 
section from a report or application re-
quested under paragraph (b) of this sec-
tion. 

(e) Persons entitled to request docu-
ments. For purposes of this section, a 
plan participant, beneficiary, employee 
representative or contributing em-
ployer entitled to request and receive 
reports and applications includes: 

(1) Any participant within the mean-
ing of section 3(7) of the Act; 

(2) Any beneficiary receiving benefits 
under the plan; 

(3) Any labor organization rep-
resenting participants under the plan; 

(4) Any employer that is a party to 
the collective bargaining agreement(s) 
pursuant to which the plan is main-
tained or who otherwise may be subject 
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to withdrawal liability pursuant to sec-
tion 4203 of the Act. 

[75 FR 9341, Mar. 2, 2010] 

Subpart B—Contents of Plan De-
scriptions and Summary Plan 
Descriptions 

§ 2520.102–1 [Reserved] 

§ 2520.102–2 Style and format of sum-
mary plan description. 

(a) Method of presentation. The sum-
mary plan description shall be written 
in a manner calculated to be under-
stood by the average plan participant 
and shall be sufficiently comprehensive 
to apprise the plan’s participants and 
beneficiaries of their rights and obliga-
tions under the plan. In fulfilling these 
requirements, the plan administrator 
shall exercise considered judgment and 
discretion by taking into account such 
factors as the level of comprehension 
and education of typical participants 
in the plan and the complexity of the 
terms of the plan. Consideration of 
these factors will usually require the 
limitation or elimination of technical 
jargon and of long, complex sentences, 
the use of clarifying examples and il-
lustrations, the use of clear cross ref-
erences and a table of contents. 

(b) General format. The format of the 
summary plan description must not 
have the effect to misleading, misin-
forming or failing to inform partici-
pants and beneficiaries. Any descrip-
tion of exception, limitations, reduc-
tions, and other restrictions of plan 
benefits shall not be minimized, ren-
dered obscure or otherwise made to ap-
pear unimportant. Such exceptions, 
limitations, reductions, or restrictions 
of plan benefits shall be described or 
summarized in a manner not less 
prominent than the style, captions, 
printing type, and prominence used to 
describe or summarize plan benefits. 
The advantages and disadvantages of 
the plan shall be presented without ei-
ther exaggerating the benefits or mini-
mizing the limitations. The description 
or summary of restrictive plan provi-
sions need not be disclosed in the sum-
mary plan description in close conjunc-
tion with the description or summary 
of benefits, provided that adjacent to 
the benefit description the page on 

which the restrictions are described is 
noted. 

(c) Foreign languages. In the case of 
either— 

(1) A plan that covers fewer than 100 
participants at the beginning of a plan 
year, and in which 25 percent or more 
of all plan participants are literate 
only in the same non-English language, 
or 

(2) A plan which covers 100 or more 
participants at the beginning of the 
plan year, and in which the lesser of (i) 
500 or more participants, or (ii) 10% or 
more of all plan participants are lit-
erate only in the same non-English lan-
guage, so that a summary plan descrip-
tion in English would fail to inform 
these participants adequately of their 
rights and obligations under the plan, 
the plan administrator for such plan 
shall provide these participants with 
an English-language summary plan de-
scription which prominently displays a 
notice, in the non-English language 
common to these participants, offering 
them assistance. The assistance pro-
vided need not involve written mate-
rials, but shall be given in the non- 
English language common to these par-
ticipants and shall be calculated to 
provide them with a reasonable oppor-
tunity to become informed as to their 
rights and obligations under the plan. 
The notice offering assistance con-
tained in the summary plan description 
shall clearly set forth in the non- 
English language common to such par-
ticipants offering them assistance. The 
assistance provided need not involve 
written materials, but shall be given in 
the non-English language common to 
these participants and shall be cal-
culated to provide them with a reason-
able opportunity to become informed 
as to their rights and obligations under 
the plan. The notice offering assistance 
contained in the summary plan de-
scription shall clearly set forth in the 
non-English language common to such 
participants the procedures they must 
follow in order to obtain such assist-
ance. 

Example. Employer A maintains a pension 
plan which covers 1000 participants. At the 
beginning of a plan year five hundred of Em-
ployer A’s covered employees are literate 
only in Spanish, 101 are literate only in Viet-
namese, and the remaining 399 are literate in 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00429 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



420 

29 CFR Ch. XXV (7–1–21 Edition) § 2520.102–3 

English. Each of the 1000 employees receives 
a summary plan description in English, con-
taining an assistance notice in both Spanish 
and Vietnamese stating the following: 

‘‘This booklet contains a summary in 
English of your plan rights and benefits 
under Employer A Pension Plan. If you have 
difficulty understanding any part of this 
booklet, contact Mr. John Doe, the plan ad-
ministrator, at his office in Room 123, 456 
Main St., Anywhere City, State 20001. Office 
hours are from 8:30 A.M. to 5:00 P.M. Monday 
through Friday. You may also call the plan 
administrator’s office at (202) 555–2345 for as-
sistance.’’ 

[42 FR 37180, July 19, 1977] 

§ 2520.102–3 Contents of summary plan 
description. 

Section 102 of the Act specifies infor-
mation that must be included in the 
summary plan description. The sum-
mary plan description must accurately 
reflect the contents of the plans as of 
the date not earlier than 120 days prior 
to the date such summary plan descrip-
tion is disclosed. The following infor-
mation shall be included in the sum-
mary plan description of both em-
ployee welfare benefit plans and em-
ployee pension benefit plans, except as 
stated otherwise in paragraphs (j) 
through (n): 

(a) The name of the plan, and, if dif-
ferent, the name by which the plan is 
commonly known by its participants 
and beneficiaries; 

(b) The name and address of— 
(1) In the case of a single employer 

plan, the employer whose employees 
are covered by the plan, 

(2) In the case of a plan maintained 
by an employee organization for its 
members, the employee organization 
that maintains the plan, 

(3) In the case of a collectively-bar-
gained plan established or maintained 
by one or more employers and one or 
more employee organizations, the asso-
ciation, committee, joint board of 
trustees, parent or most significantly 
employer of a group of employers all of 
which contribute to the same plan, or 
other similar representative of the par-
ties who established or maintain the 
plan, as well as 

(i) A statement that a complete list 
of the employers and employee organi-
zations sponsoring the plan may be ob-
tained by participants and bene-
ficiaries upon written request to the 

plan administrator, and is available for 
examination by participants and bene-
ficiaries, as required by §§ 2520.104b–1 
and 2520.104b–30; or 

(ii) A statement that participants 
and beneficiaries may receive from the 
plan administrator, upon written re-
quest, information as to whether a par-
ticular employer or employee organiza-
tion is a sponsor of the plan and, if the 
employer or employee organization is a 
plan sponsor, the sponsor’s address. 

(4) In the case of a plan established or 
maintained by two or more employers, 
the association, committee, joint board 
of trustees, parent or most significant 
employer of a group of employers all of 
which contribute to the same plan, or 
other similar representative of the par-
ties who established or maintain the 
plan, as well as 

(i) A statement that a complete list 
of the employers sponsoring the plan 
may be obtained by participants and 
beneficiaries upon written request to 
the plan administrator, and is avail-
able for examination by participants 
and beneficiaries, as required by 
§§ 2520.104b–1 and 2520.104b–30, or, 

(ii) A statement that participants 
and beneficiaries may receive from the 
plan administrator, upon written re-
quest, information as to whether a par-
ticular employer is a sponsor of the 
plan and, if the employer is a plan 
sponsor, the sponsor’s address. 

(c) The employer identification num-
ber (EIN) assigned by the Internal Rev-
enue Service to the plan sponsor and 
the plan number assigned by the plan 
sponsor. (For further detailed expla-
nation, see the instructions to the plan 
description Form EBS–1 and ‘‘Identi-
fication Numbers Under ERISA’’ (Publ. 
1004), published jointly by DOL, IRS, 
and PBGC); 

(d) The type of pension or welfare 
plan, e.g. pension plans—defined ben-
efit, defined contribution, 401(k), cash 
balance, money purchase, profit shar-
ing, ERISA section 404(c) plan, etc., 
and for welfare plans—group health 
plans, disability, pre-paid legal serv-
ices, etc. 

(e) The type of administration of the 
plan, e.g., contract administration, in-
surer administration, etc.; 

(f) The name, business address and 
business telephone number of the plan 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00430 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



421 

Employee Benefits Security Admin., DOL § 2520.102–3 

administrator as that term is defined 
by section 3(16) of the Act; 

(g) The name of the person des-
ignated as agent for service of legal 
process, and the address at which proc-
ess may be served on such person, and 
in addition, a statement that service of 
legal process may be made upon a plan 
trustee or the plan administrator; 

(h) The name, title and address of the 
principal place of business of each 
trustee of the plan; 

(i) If a plan is maintained pursuant 
to one or more collective bargaining 
agreements, a statement that the plan 
is so maintained, and that a copy of 
any such agreement may be obtained 
by participants and beneficiaries upon 
written request to the plan adminis-
trator, and is available for examination 
by participants and beneficiaries, as re-
quired by §§ 2520.104b–1 and 2520.104b–30. 
For the purpose of this paragraph, a 
plan is maintained pursuant to a col-
lective bargaining agreement if such 
agreement controls any duties, rights 
or benefits under the plan, even though 
such agreement has been superseded in 
part for other purposes; 

(j) The plan’s requirements respect-
ing eligibility for participation and for 
benefits. The summary plan descrip-
tion shall describe the plan’s provisions 
relating to eligibility to participate in 
the plan and the information identified 
in paragraphs (j)(1), (2) and (3) of this 
section, as appropriate. 

(1) For employee pension benefit 
plans, it shall also include a statement 
describing the plan’s normal retire-
ment age, as that term is defined in 
section 3(24) of the Act, and a state-
ment describing any other conditions 
which must be met before a participant 
will be eligible to receive benefits. 
Such plan benefits shall be described or 
summarized. In addition, the summary 
plan description shall include a de-
scription of the procedures governing 
qualified domestic relations order 
(QDRO) determinations or a statement 
indicating that participants and bene-
ficiaries can obtain, without charge, a 
copy of such procedures from the plan 
administrator. 

(2) For employee welfare benefit 
plans, it shall also include a statement 
of the conditions pertaining to eligi-
bility to receive benefits, and a de-

scription or summary of the benefits. 
In the case of a welfare plan providing 
extensive schedules of benefits (a group 
health plan, for example), only a gen-
eral description of such benefits is re-
quired if reference is made to detailed 
schedules of benefits which are avail-
able without cost to any participant or 
beneficiary who so requests. In addi-
tion, the summary plan description 
shall include a description of the proce-
dures governing qualified medical child 
support order (QMCSO) determinations 
or a statement indicating that partici-
pants and beneficiaries can obtain, 
without charge, a copy of such proce-
dures from the plan administrator. 

(3) For employee welfare benefit 
plans that are group health plans, as 
defined in section 733(a)(1) of the Act, 
the summary plan description shall in-
clude a description of: any cost-sharing 
provisions, including premiums, 
deductibles, coinsurance, and copay-
ment amounts for which the partici-
pant or beneficiary will be responsible; 
any annual or lifetime caps or other 
limits on benefits under the plan; the 
extent to which preventive services are 
covered under the plan; whether, and 
under what circumstances, existing 
and new drugs are covered under the 
plan; whether, and under what cir-
cumstances, coverage is provided for 
medical tests, devices and procedures; 
provisions governing the use of net-
work providers, the composition of the 
provider network, and whether, and 
under what circumstances, coverage is 
provided for out-of-network services; 
any conditions or limits on the selec-
tion of primary care providers or pro-
viders of speciality medical care; any 
conditions or limits applicable to ob-
taining emergency medical care; and 
any provisions requiring 
preauthorizations or utilization review 
as a condition to obtaining a benefit or 
service under the plan. In the case of 
plans with provider networks, the list-
ing of providers may be furnished as a 
separate document that accompanies 
the plan’s SPD, provided that the sum-
mary plan description contains a gen-
eral description of the provider net-
work and provided further that the 
SPD contains a statement that pro-
vider lists are furnished automatically, 
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without charge, as a separate docu-
ment. 

(k) In the case of an employee pen-
sion benefit plan, a statement describ-
ing any joint and survivor benefits pro-
vided under the plan, including any re-
quirement that an election be made as 
a condition to select or reject the joint 
and survivor annuity; 

(l) For both pension and welfare ben-
efit plans, a statement clearly identi-
fying circumstances which may result 
in disqualification, ineligibility, or de-
nial, loss, forfeiture, suspension, offset, 
reduction, or recovery (e.g., by exercise 
of subrogation or reimbursement 
rights) of any benefits that a partici-
pant or beneficiary might otherwise 
reasonably expect the plan to provide 
on the basis of the description of bene-
fits required by paragraphs (j) and (k) 
of this section. In addition to other re-
quired information, plans must include 
a summary of any plan provisions gov-
erning the authority of the plan spon-
sors or others to terminate the plan or 
amend or eliminate benefits under the 
plan and the circumstances, if any, 
under which the plan may be termi-
nated or benefits may be amended or 
eliminated; a summary of any plan pro-
visions governing the benefits, rights 
and obligations of participants and 
beneficiaries under the plan on termi-
nation of the plan or amendment or 
elimination of benefits under the plan, 
including, in the case of an employee 
pension benefit plan, a summary of any 
provisions relating to the accrual and 
the vesting of pension benefits under 
the plan upon termination; and a sum-
mary of any plan provisions governing 
the allocation and disposition of assets 
of the plan upon termination. Plans 
also shall include a summary of any 
provisions that may result in the impo-
sition of a fee or charge on a partici-
pant or beneficiary, or on an individual 
account thereof, the payment of which 
is a condition to the receipt of benefits 
under the plan. The foregoing sum-
maries shall be disclosed in accordance 
with the requirements under 29 CFR 
2520.102–2(b). 

(m) For an employee pension benefit 
plan the following information: 

(1) If the benefits of the plan are not 
insured under title IV of the Act, a 

statement of this fact, and reason for 
the lack of insurance; and 

(2) If the benefits of the plan are in-
sured under title IV of the Act, a state-
ment of this fact, a summary of the 
pension benefit guaranty provisions of 
title IV, and a statement indicating 
that further information on the provi-
sions of title IV can be obtained from 
the plan administrator or the Pension 
Benefit Guaranty Corporation. The ad-
dress of the PBGC shall be provided. 

(3) A summary plan description for a 
single-employer plan will be deemed to 
comply with paragraph (m)(2) of this 
section if it includes the following 
statement: 

Your pension benefits under this plan are 
insured by the Pension Benefit Guaranty 
Corporation (PBGC), a federal insurance 
agency. If the plan terminates (ends) without 
enough money to pay all benefits, the PBGC 
will step in to pay pension benefits. Most 
people receive all of the pension benefits 
they would have received under their plan, 
but some people may lose certain benefits. 

The PBGC guarantee generally covers: (1) 
Normal and early retirement benefits; (2) 
disability benefits if you become disabled be-
fore the plan terminates; and (3) certain ben-
efits for your survivors. 

The PBGC guarantee generally does not 
cover: (1) Benefits greater than the max-
imum guaranteed amount set by law for the 
year in which the plan terminates; (2) some 
or all of benefit increases and new benefits 
based on plan provisions that have been in 
place for fewer than 5 years at the time the 
plan terminates; (3) benefits that are not 
vested because you have not worked long 
enough for the company; (4) benefits for 
which you have not met all of the require-
ments at the time the plan terminates; (5) 
certain early retirement payments (such as 
supplemental benefits that stop when you 
become eligible for Social Security) that re-
sult in an early retirement monthly benefit 
greater than your monthly benefit at the 
plan’s normal retirement age; and (6) non- 
pension benefits, such as health insurance, 
life insurance, certain death benefits, vaca-
tion pay, and severance pay. 

Even if certain of your benefits are not 
guaranteed, you still may receive some of 
those benefits from the PBGC depending on 
how much money your plan has and on how 
much the PBGC collects from employers. 

For more information about the PBGC and 
the benefits it guarantees, ask your plan ad-
ministrator or contact the PBGC’s Technical 
Assistance Division, 1200 K Street N.W., 
Suite 930, Washington, D.C. 20005–4026 or call 
202–326–4000 (not a toll-free number). TTY/ 
TDD users may call the federal relay service 
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toll-free at 1–800–877–8339 and ask to be con-
nected to 202–326–4000. Additional informa-
tion about the PBGC’s pension insurance 
program is available through the PBGC’s 
website on the Internet at http:// 
www.pbgc.gov. 

(4) A summary plan description for a 
multiemployer plan will be deemed to 
comply with paragraph (m)(2) of this 
section if it includes the following 
statement: 

Your pension benefits under this multiem-
ployer plan are insured by the Pension Ben-
efit Guaranty Corporation (PBGC), a federal 
insurance agency. A multiemployer plan is a 
collectively bargained pension arrangement 
involving two or more unrelated employers, 
usually in a common industry. 

Under the multiemployer plan program, 
the PBGC provides financial assistance 
through loans to plans that are insolvent. A 
multiemployer plan is considered insolvent 
if the plan is unable to pay benefits (at least 
equal to the PBGC’s guaranteed benefit 
limit) when due. 

The maximum benefit that the PBGC guar-
antees is set by law. Under the multiem-
ployer program, the PBGC guarantee equals 
a participant’s years of service multiplied by 
(1) 100% of the first $5 of the monthly benefit 
accrual rate and (2) 75% of the next $15. The 
PBGC’s maximum guarantee limit is $16.25 
per month times a participant’s years of 
service. For example, the maximum annual 
guarantee for a retiree with 30 years of serv-
ice would be $5,850. 

The PBGC guarantee generally covers: (1) 
Normal and early retirement benefits; (2) 
disability benefits if you become disabled be-
fore the plan becomes insolvent; and (3) cer-
tain benefits for your survivors. 

The PBGC guarantee generally does not 
cover: (1) Benefits greater than the max-
imum guaranteed amount set by law; (2) ben-
efit increases and new benefits based on plan 
provisions that have been in place for fewer 
than 5 years at the earlier of: (i) The date 
the plan terminates or (ii) the time the plan 
becomes insolvent; (3) benefits that are not 
vested because you have not worked long 
enough; (4) benefits for which you have not 
met all of the requirements at the time the 
plan becomes insolvent; and (5) non-pension 
benefits, such as health insurance, life insur-
ance, certain death benefits, vacation pay, 
and severance pay. 

For more information about the PBGC and 
the benefits it guarantees, ask your plan ad-
ministrator or contact the PBGC’s Technical 
Assistance Division, 1200 K Street, N.W., 
Suite 930, Washington, D.C. 20005–4026 or call 
202–326–4000 (not a toll-free number). TTY/ 
TDD users may call the federal relay service 
toll-free at 1–800–877–8339 and ask to be con-
nected to 202–326–4000. Additional informa-

tion about the PBGC’s pension insurance 
program is available through the PBGC’s 
website on the Internet at http:// 
www.pbgc.gov. 

(n) In the case of an employee pen-
sion benefit plan, a description and ex-
planation of the plan provisions for de-
termining years of service for eligi-
bility to participate, vesting, and 
breaks in service, and years of partici-
pation for benefit accrual. The descrip-
tion shall state the service required to 
accrue full benefits and the manner in 
which accrual of benefits is prorated 
for employees failing to complete full 
service for a year. 

(o) In the case of a group health plan, 
within the meaning of section 607(1) of 
the Act, subject to the continuation 
coverage provisions of Part 6 of Title I 
of ERISA, a description of the rights 
and obligations of participants and 
beneficiaries with respect to continu-
ation coverage, including, among other 
things, information concerning quali-
fying events and qualified bene-
ficiaries, premiums, notice and elec-
tion requirements and procedures, and 
duration of coverage. 

(p) The sources of contributions to 
the plan—for example, employer, em-
ployee organization, employees—and 
the method by which the amount of 
contribution is calculated. Defined 
benefit pension plans may state with-
out further explanation that the con-
tribution is actuarially determined. 

(q) The identity of any funding me-
dium used for the accumulation of as-
sets through which benefits are pro-
vided. The summary plan description 
shall identify any insurance company, 
trust fund, or any other institution, or-
ganization, or entity which maintains 
a fund on behalf of the plan or through 
which the plan is funded or benefits are 
provided. If a health insurance issuer, 
within the meaning of section 733(b)(2) 
of the Act, is responsible, in whole or 
in part, for the financing or adminis-
tration of a group health plan, the 
summary plan description shall indi-
cate the name and address of the 
issuer, whether and to what extent 
benefits under the plan are guaranteed 
under a contract or policy of insurance 
issued by the issuer, and the nature of 
any administrative services (e.g., pay-
ment of claims) provided by the issuer. 
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(r) The date of the end of the year for 
purposes of maintaining the plan’s fis-
cal records; 

(s) The procedures governing claims 
for benefits (including procedures for 
obtaining preauthorizations, approvals, 
or utilization review decisions in the 
case of group health plan services or 
benefits, and procedures for filing 
claim forms, providing notifications of 
benefit determinations, and reviewing 
denied claims in the case of any plan), 
applicable time limits, and remedies 
available under the plan for the redress 
of claims which are denied in whole or 
in part (including procedures required 
under section 503 of Title I of the Act). 
The plan’s claims procedures may be 
furnished as a separate document that 
accompanies the plan’s SPD, provided 
that the document satisfies the style 
and format requirements of 29 CFR 
2520.102–2 and, provided further that 
the SPD contains a statement that the 
plan’s claims procedures are furnished 
automatically, without charge, as a 
separate document. 

(t)(1) The statement of ERISA rights 
described in section 104(c) of the Act, 
containing the items of information 
applicable to the plan included in the 
model statement of paragraph (t)(2) of 
this section. Items which are not appli-
cable to the plan are not required to be 
included. The statement may contain 
explanatory and descriptive provisions 
in addition to those prescribed in para-
graph (t)(2) of this section. However, 
the style and format of the statement 
shall not have the effect of misleading, 
misinforming or failing to inform par-
ticipants and beneficiaries of a plan. 
All such information shall be written 
in a manner calculated to be under-
stood by the average plan participant, 
taking into account factors such as the 
level of comprehension and education 
of typical participants in the plan and 
the complexity of the items required 
under this subparagraph to be included 
in the statement. Inaccurate, incom-
prehensible or misleading explanatory 
material will fail to meet the require-
ments of this section. The statement of 
ERISA rights (the model statement or 
a statement prepared by the plan), 
must appear as one consolidated state-
ment. If a plan finds it desirable to 
make additional mention of certain 

rights elsewhere in the summary plan 
description, it may do so. The sum-
mary plan description may state that 
the statement of ERISA rights is re-
quired by Federal law and regulation. 

(2) A summary plan description will 
be deemed to comply with the require-
ments of paragraph (t)(1) of this sec-
tion if it includes the following state-
ment; items of information which are 
not applicable to a particular plan 
should be deleted: 

As a participant in (name of plan) you are 
entitled to certain rights and protections 
under the Employee Retirement Income Se-
curity Act of 1974 (ERISA). ERISA provides 
that all plan participants shall be entitled 
to: 

RECEIVE INFORMATION ABOUT YOUR PLAN AND 
BENEFITS 

Examine, without charge, at the plan ad-
ministrator’s office and at other specified lo-
cations, such as worksites and union halls, 
all documents governing the plan, including 
insurance contracts and collective bar-
gaining agreements, and a copy of the latest 
annual report (Form 5500 Series) filed by the 
plan with the U.S. Department of Labor and 
available at the Public Disclosure Room of 
the Pension and Welfare Benefit Administra-
tion. 

Obtain, upon written request to the plan 
administrator, copies of documents gov-
erning the operation of the plan, including 
insurance contracts and collective bar-
gaining agreements, and copies of the latest 
annual report (Form 5500 Series) and updated 
summary plan description. The adminis-
trator may make a reasonable charge for the 
copies. 

Receive a summary of the plan’s annual fi-
nancial report. The plan administrator is re-
quired by law to furnish each participant 
with a copy of this summary annual report. 

Obtain a statement telling you whether 
you have a right to receive a pension at nor-
mal retirement age (age * * *) and if so, 
what your benefits would be at normal re-
tirement age if you stop working under the 
plan now. If you do not have a right to a pen-
sion, the statement will tell you how many 
more years you have to work to get a right 
to a pension. This statement must be re-
quested in writing and is not required to be 
given more than once every twelve (12) 
months. The plan must provide the state-
ment free of charge. 

CONTINUE GROUP HEALTH PLAN COVERAGE 

Continue health care coverage for yourself, 
spouse or dependents if there is a loss of cov-
erage under the plan as a result of a quali-
fying event. You or your dependents may 
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have to pay for such coverage. Review this 
summary plan description and the docu-
ments governing the plan on the rules gov-
erning your COBRA continuation coverage 
rights. 

Reduction or elimination of exclusionary 
periods of coverage for preexisting condi-
tions under your group health plan, if you 
have creditable coverage from another plan. 
You should be provided a certificate of cred-
itable coverage, free of charge, from your 
group health plan or health insurance issuer 
when you lose coverage under the plan, when 
you become entitled to elect COBRA con-
tinuation coverage, when your COBRA con-
tinuation coverage ceases, if you request it 
before losing coverage, or if you request it up 
to 24 months after losing coverage. Without 
evidence of creditable coverage, you may be 
subject to a preexisting condition exclusion 
for 12 months (18 months for late enrollees) 
after your enrollment date in your coverage. 

PRUDENT ACTIONS BY PLAN FIDUCIARIES 

In addition to creating rights for plan par-
ticipants ERISA imposes duties upon the 
people who are responsible for the operation 
of the employee benefit plan. The people who 
operate your plan, called ‘‘fiduciaries’’ of the 
plan, have a duty to do so prudently and in 
the interest of you and other plan partici-
pants and beneficiaries. No one, including 
your employer, your union, or any other per-
son, may fire you or otherwise discriminate 
against you in any way to prevent you from 
obtaining a (pension, welfare) benefit or ex-
ercising your rights under ERISA. 

ENFORCE YOUR RIGHTS 

If your claim for a (pension, welfare) ben-
efit is denied or ignored, in whole or in part, 
you have a right to know why this was done, 
to obtain copies of documents relating to the 
decision without charge, and to appeal any 
denial, all within certain time schedules. 

Under ERISA, there are steps you can take 
to enforce the above rights. For instance, if 
you request a copy of plan documents or the 
latest annual report from the plan and do 
not receive them within 30 days, you may 
file suit in a Federal court. In such a case, 
the court may require the plan adminis-
trator to provide the materials and pay you 
up to $110 a day until you receive the mate-
rials, unless the materials were not sent be-
cause of reasons beyond the control of the 
administrator. If you have a claim for bene-
fits which is denied or ignored, in whole or in 
part, you may file suit in a state or Federal 
court. In addition, if you disagree with the 
plan’s decision or lack thereof concerning 
the qualified status of a domestic relations 
order or a medical child support order, you 
may file suit in Federal court. If it should 
happen that plan fiduciaries misuse the 
plan’s money, or if you are discriminated 

against for asserting your rights, you may 
seek assistance from the U.S. Department of 
Labor, or you may file suit in a Federal 
court. The court will decide who should pay 
court costs and legal fees. If you are success-
ful the court may order the person you have 
sued to pay these costs and fees. If you lose, 
the court may order you to pay these costs 
and fees, for example, if it finds your claim 
is frivolous. 

ASSISTANCE WITH YOUR QUESTIONS 

If you have any questions about your plan, 
you should contact the plan administrator. 
If you have any questions about this state-
ment or about your rights under ERISA, or 
if you need assistance in obtaining docu-
ments from the plan administrator, you 
should contact the nearest office of the Em-
ployee Benefits Security Administration, 
U.S. Department of Labor, listed in your 
telephone directory or the Division of Tech-
nical Assistance and Inquiries, Employee 
Benefits Security Administration, U.S. De-
partment of Labor, 200 Constitution Avenue 
N.W., Washington, D.C. 20210. You may also 
obtain certain publications about your 
rights and responsibilities under ERISA by 
calling the publications hotline of the Em-
ployee Benefits Security Administration. 

(u)(1) For a group health plan, as de-
fined in section 733(a)(1) of the Act, 
that provides maternity or newborn in-
fant coverage, a statement describing 
any requirements under federal or 
state law applicable to the plan, and 
any health insurance coverage offered 
under the plan, relating to hospital 
length of stay in connection with child-
birth for the mother or newborn child. 
If federal law applies in some areas in 
which the plan operates and state law 
applies in other areas, the statement 
should describe the different areas and 
the federal or state law requirements 
applicable in each. 

(2) In the case of a group health plan 
subject to section 711 of the Act, the 
summary plan description will be 
deemed to have complied with para-
graph (u)(1) of this section relating to 
the required description of federal law 
requirements if it includes the fol-
lowing statement in the summary plan 
description: 

Group health plans and health insurance 
issuers generally may not, under Federal 
law, restrict benefits for any hospital length 
of stay in connection with childbirth for the 
mother or newborn child to less than 48 
hours following a vaginal delivery, or less 
than 96 hours following a cesarean section. 
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However, Federal law generally does not pro-
hibit the mother’s or newborn’s attending 
provider, after consulting with the mother, 
from discharging the mother or her newborn 
earlier than 48 hours (or 96 hours as applica-
ble). In any case, plans and issuers may not, 
under Federal law, require that a provider 
obtain authorization from the plan or the in-
surance issuer for prescribing a length of 
stay not in excess of 48 hours (or 96 hours). 

(Approved by the Office of Management and 
Budget under control number 1210–0039) 

[42 FR 37180, July 19, 1977, as amended at 62 
FR 16984, Apr. 8, 1997; 62 FR 31695, June 10, 
1997; 62 FR 36205, July 7, 1997; 63 FR 48375, 
Sept. 9, 1998; 65 FR 70241, Nov. 21, 2000; 66 FR 
34994, July 2, 2001; 66 FR 36368, July 11, 2001] 

§ 2520.102–4 Option for different sum-
mary plan descriptions. 

In some cases an employee benefit 
plan may provide different benefits for 
various classes of participants and 
beneficiaries. For example, a plan 
amendment altering benefits may 
apply to only those participants who 
are employees of an employer when the 
amendment is adopted and to employ-
ees who later become participants, but 
not to participants who no longer are 
employees when the amendment is 
adopted. (See § 2520.104b–4). Similarly, a 
plan may provide for different benefits 
for participants employed at different 
plants of the employer, or for different 
classes of participants in the same 
plant. In such cases the plan adminis-
trator may fulfill the requirement to 
furnish a summary plan description to 
participants covered under the plan 
and beneficiaries receiving benefits 
under the plan by furnishing to each 
member of each class of participants 
and beneficiaries a copy of a summary 
plan description appropriate to that 
class. Each summary plan description 
so prepared shall follow the style and 
format prescribed in § 2520.102–2, and 
shall contain all information which is 
required to be contained in the sum-
mary plan description under § 2520.102– 
3. It may omit information which is 
not applicable to the class of partici-
pants or beneficiaries to which it is 
furnished. It should also clearly iden-
tify on the first page of the text the 
class of participants and beneficiaries 
for which it has been prepared and the 
plan’s coverage of other classes. If the 
classes which the employee benefit 

plan covers are too numerous to be 
listed adequately on the first page of 
the text of the summary plan descrip-
tion, they may be listed elsewhere in 
the text so long as the first page of the 
text contains a reference to the page or 
pages in the text which contain this in-
formation. 

[67 FR 775, Jan. 7, 2002] 

Subpart C—Annual Report 
Requirements 

SOURCE: 43 FR 10140, Mar. 10, 1978, unless 
otherwise noted. 

§ 2520.103–1 Contents of the annual re-
port. 

(a) In general. The administrator of a 
plan required to file an annual report 
in accordance with section 104(a)(1) of 
the Act shall include with the annual 
report the information prescribed in 
paragraph (a)(1) of this section or in 
the simplified report, limited exemp-
tion or alternative method of compli-
ance described in paragraph (a)(2) of 
this section. 

(1) The annual report shall contain 
the information prescribed in section 
103 of the Act. 

(2) Under the authority of sub-
sections 104(a)(2), 104(a)(3) and 110 of 
the Act, and section 1103(b) of the Pen-
sion Protection Act of 2006, a simplified 
report, limited exemption or alter-
native method of compliance is pre-
scribed for employee welfare and pen-
sion benefit plans, as applicable. A plan 
filing a simplified report or electing 
the limited exemption or alternative 
method of compliance shall file an an-
nual report containing the information 
prescribed in paragraph (b) or para-
graph (c) of this section, as applicable, 
and shall furnish a summary annual re-
port as prescribed in § 2520.104b–10. 

(b) Contents of the annual report for 
plans with 100 or more participants elect-
ing the limited exemption or alternative 
method of compliance. Except as pro-
vided in paragraph (d) and paragraph 
(f) of this section and in §§ 2520.103–2 
and 2520.104–44, the annual report of an 
employee benefit plan covering 100 or 
more participants at the beginning of 
the plan year which elects the limited 
exemption or alternative method of 
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compliance described in paragraph 
(a)(2) of this section shall include: 

(1) A Form 5500 ‘‘Annual Return/Re-
port of Employee Benefit Plan’’ and 
any statements or schedules required 
to be attached to the form, completed 
in accordance with the instructions for 
the form, including Schedule A (Insur-
ance Information), Schedule SB (Sin-
gle-Employer Defined Benefit Plan Ac-
tuarial Information), Schedule MB 
(Multiemployer Defined Benefit Plan 
and Certain Money Purchase Plan Ac-
tuarial Information), Schedule C (Serv-
ice Provider Information), Schedule D 
(DFE/Participating Plan Information), 
Schedule G (Financial Transaction 
Schedules), Schedule H (Financial In-
formation), Schedule R (Retirement 
Plan Information), and other financial 
schedules described in Sec. 2520.103–10. 
See the instructions for this form. 

(2) Separate financial statements (in 
addition to the information required by 
paragraph (b)(1) of this section), if such 
financial statements are prepared in 
order for the independent qualified 
public accountant to form the opinion 
required by section 103(a)(3)(A) of the 
Act and § 2520.103–1(b)(5). These state-
ments shall include the following: 

(i) A statement of assets and liabil-
ities at current value presented in com-
parative form for the beginning and 
end of the year. The statement of plan 
assets and liabilities shall include the 
assets and liabilities required to be re-
ported on the Form 5500; however, the 
assets and liabilities may be aggre-
gated into categories in a manner 
other than that used on Form 5500. 

(ii) Separate or combined statements 
of plan income and expenses and of 
changes in net assets which include the 
categories of income, expense, and 
changes in assets required to be re-
ported on the Form 5500; however the 
income, expense, and changes in net as-
sets may be aggregated into categories 
in a manner other than that used on 
Form 5500. 

(3) Notes to the financial statements 
described in paragraph (b)(1) or (2) of 
this section which contain a descrip-
tion of the accounting principles and 
practices reflected in the financial 
statements and, if applicable, 
variances from generally accepted ac-
counting principles; a description of 

the plan, including any significant 
changes in the plan made during the 
period and the impact of such changes 
on benefits; the funding policy (includ-
ing policy with respect to prior service 
cost) and any changes in such policy 
from the prior year, a description of 
material lease commitments, other 
commitments, and contingent liabil-
ities; a description of agreements and 
transactions with persons known to be 
parties in interest; a general descrip-
tion of priorities upon termination of 
the plan; information concerning 
whether or not a tax ruling or deter-
mination letter has been obtained; an 
explanation of the differences, if any, 
between the information contained in 
the separate financial statements and 
the assets, liabilities, income, expenses 
and changes in the net assets as re-
quired to be reported on the Form 5500, 
and any other matters necessary to 
fully and fairly present the financial 
condition of the plan. 

(4) In the case of a plan, some or all 
of the assets of which are held in a 
pooled separate account maintained by 
an insurance company, or a common or 
collective trust maintained by a bank 
or similar institution, a copy of the an-
nual statement of assets and liabilities 
of such account or trust for the fiscal 
year of the account or trust which ends 
with or within the plan year for which 
the annual report is made as required 
to be furnished to the administrator by 
such account or trust under § 2520.103– 
5(c). Although the statement of assets 
and liabilities referred to in § 2520.103– 
5(c) shall be considered part of the 
plan’s annual report, such statement of 
assets and liabilities need not be filed 
with the plan’s annual report. See 
§§ 2520.103–3 and 2520.103–4 for reporting 
requirements for plans some or all of 
the assets of which are held in a pooled 
separate account maintained by an in-
surance company, or a common or col-
lective trust maintained by a bank or 
similar institution. 

(5) A report of an independent quali-
fied public accountant. 

(i) Technical requirements. The ac-
countant’s report— 

(A) Shall be dated; 
(B) Shall be signed manually; 
(C) Shall indicate the city and state 

where issued; and 
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(D) Shall identify without detailed 
enumeration the financial statements 
and schedules covered by the report. 

(ii) Representations as to the audit. The 
accountant’s report— 

(A) Shall state whether the audit was 
made in accordance with generally ac-
cepted auditing standards; and 

(B) Shall designate any auditing pro-
cedures deemed necessary by the ac-
countant under the circumstances of 
the particular case which have been 
omitted, and the reasons for their 
omission. Authority for the omission of 
certain procedures which independent 
accountants might ordinarily employ 
in the course of an audit made for the 
purpose of expressing the opinions re-
quired by paragraph (b)(5)(iii) of this 
section is contained in §§ 2520.103–8 and 
2520.103–12. 

(iii) Opinion to be expressed. The ac-
countant’s report shall state clearly: 

(A) The opinion of the accountant in 
respect of the financial statements and 
schedules covered by the report and the 
accounting principles and practices re-
flected therein; and 

(B) The opinion of the accountant as 
to the consistency of the application of 
the accounting principles with the ap-
plication of such principles in the pre-
ceding year or as to any changes in 
such principles which have a material 
effect on the financial statements. 

(iv) Exceptions. Any matters to which 
the accountant takes exception shall 
be clearly identified, the exception 
thereto specifically and clearly stated, 
and, to the extent practicable, the ef-
fect of the matters to which the ac-
countant takes exception on the re-
lated financial statements given. The 
matters to which the accountant takes 
exception shall be further identified as 
(A) those that are the result of DOL 
regulations, and (B) all others. 

(c) Contents of the annual report for 
plans with fewer than 100 participants. 
(1) Except as provided in paragraph 
(c)(2), paragraph (d) and paragraph (f) 
of this section, and in §§ 2520.104–43, 
2520.104a–6, and 2520.104–44, the annual 
report of an employee benefit plan that 
covers fewer than 100 participants at 
the beginning of the plan year shall in-
clude a Form 5500 ‘‘Annual Return/Re-
port of Employee Benefit Plan’’ and 
any statements or schedules required 

to be attached to the form, completed 
in accordance with the instructions for 
the form, including Schedule A (Insur-
ance Information), Schedule SB (Single 
Employer Defined Benefit Plan Actu-
arial Information), Schedule MB (Mul-
tiemployer Defined Benefit Plan and 
Certain Money Purchase Plan Actu-
arial Information), Schedule D (DFE/ 
Participating Plan Information), 
Schedule I (Financial Information— 
Small Plan), and Schedule R (Retire-
ment Plan Information). See the in-
structions for this form. 

(2)(i) The annual report of an em-
ployee benefit plan that covers fewer 
than 100 participants at the beginning 
of the plan year and that meets the 
conditions in paragraph (c)(2)(ii) of this 
section with respect to a plan year 
may, as an alternative to the require-
ments of paragraph (c)(1) of this sec-
tion, meet its annual reporting require-
ments by filing the Form 5500–SF 
‘‘Short Form Annual Return/Report of 
Small Employee Benefit Plan’’ and any 
statements or schedules required to be 
attached to the form, including Sched-
ule SB (Single Employer Defined Ben-
efit Plan Actuarial Information) and 
Schedule MB (Multiemployer Defined 
Benefit Plan and Certain Money Pur-
chase Plan Actuarial Information), 
completed in accordance with the in-
structions for the form. See the in-
structions for this form. 

(ii) A plan meets the conditions in 
this paragraph (c)(2)(ii) with respect to 
the year if the plan: 

(A) Does not hold any employer secu-
rities at any time during the year; 

(B) Satisfies the audit waiver condi-
tions in §§ 2520.104–46(b)(1)(i)(A)(1), 
(b)(1)(i)(B) and (b)(1)(i)(C); 

(C) Had at all times during the plan 
year 100 percent of the plan’s assets 
held for investment purposes invested 
in assets that have a readily deter-
minable fair market value. For pur-
poses of this section, the following 
shall be treated as assets that have a 
readily determinable fair market 
value: Shares issued by an investment 
company registered under the Invest-
ment Company Act of 1940; investment 
and annuity contracts issued by any in-
surance company, qualified to do busi-
ness under the laws of a State, that 
provides valuation information at least 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00438 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



429 

Employee Benefits Security Admin., DOL § 2520.103–2 

annually to the plan administrator; 
bank investment contracts issued by a 
bank or similar financial institution, 
as defined in § 2550.408b–4(c) of this 
chapter, that provides valuation infor-
mation at least annually to the plan 
administrator; securities (except em-
ployer securities) traded on a public 
exchange; government securities issued 
by the United States or by a State; 
cash or cash equivalents held by a bank 
or similar financial institution, as de-
fined in § 2550.408b–4(c) of this chapter, 
by an insurance company, qualified to 
do business under the law of a State, 
by an organization registered as a 
broker-dealer under the Securities Ex-
change Act of 1934, or by any other or-
ganization authorized to act as a trust-
ee for individual retirement accounts 
under section 408 of the Internal Rev-
enue Code; and any loan meeting the 
requirements of section 408(b)(1) of the 
Act and the regulations issued there-
under; 

(D) Is not a multiemployer plan; and 
(E) Is not a plan subject to the Form 

M–1 requirements under § 2520.101–2 
(Filing by Multiple Employer Welfare 
Arrangements and Certain Other Re-
lated Entities). 

(d) Special rule. If a plan has between 
80 and 120 participants (inclusive) as of 
the beginning of the plan year, the plan 
administrator may elect to file the 
same category of annual report (i.e., 
the annual report for plans with 100 or 
more participants under paragraph (b) 
of this section or the annual report for 
plans with fewer than 100 participants 
under paragraph (c) of this section) 
that was filed for the previous plan 
year. 

(e) Plans which participate in a master 
trust. The plan administrator of a plan 
which participates in a master trust 
shall file an annual report on Form 
5500 in accordance with the instruc-
tions for the form relating to master 
trusts and master trust investment ac-
counts. For purposes of annual report-
ing, a master trust is a trust for which 
a regulated financial institution serves 
as trustee or custodian (regardless of 
whether such institution exercises dis-
cretionary authority or control re-
specting the management of assets 
held in the trust) and in which assets 
of more than one plan sponsored by a 

single employer or by a group of em-
ployers under common control are 
held. For purpose of this paragraph, a 
regulated financial institution is a 
bank, trust company, or similar finan-
cial institution regulated, supervised, 
and subject to periodic examination by 
a State or Federal agency. Common 
control is determined on the basis of 
all relevant facts and circumstances 
(whether or not such employers are in-
corporated). 

(f) Plans subject to the Form M–1 filing 
requirements under § 2520.101–2. The an-
nual report of an employee welfare 
benefit plan that is subject to the 
Form M–1 requirements under 
§ 2520.101–2 (Filing by Multiple Em-
ployer Welfare Arrangements and Cer-
tain Other Related Entities) during the 
plan year shall also include any state-
ments or information required by the 
instructions to the Form 5500 relating 
to compliance with the Form M–1 fil-
ing requirements under § 2520.101–2. 

(g) Electronic filing. See § 2520.104a–2 
and the instructions for the Form 5500 
‘‘Annual Return/Report of Employee 
Benefit Plan’’ for electronic filing re-
quirements. The plan administrator 
must maintain an original copy, with 
all required signatures, as part of the 
plan’s records. 

[43 FR 10140, Mar. 10, 1978, as amended at 45 
FR 51446, Aug. 1, 1980; 46 FR 61079, Dec. 15, 
1981; 51 FR 41288, Nov. 13, 1986; 54 FR 8627, 
Mar. 1, 1989; 65 FR 21080, Apr. 19, 2000; 71 FR 
41368, July 21, 2006; 72 FR 64727, Nov. 16, 2007; 
78 FR 13796, Mar. 1, 2013] 

§ 2520.103–2 Contents of the annual re-
port for a group insurance arrange-
ment. 

(a) General. (1) A trust or other entity 
described in § 2520.104–43(b) that files an 
annual report for purposes of § 2520.104– 
43 shall include in such report the 
items set forth in paragraph (b) of this 
section. 

(2) [Reserved] 
(b) Contents. (1) A Form 5500 ‘‘Annual 

Return/Report of Employee Benefit 
Plan’’ and any statements or schedules 
required to be attached to the form, 
completed in accordance with the in-
structions for the form, including 
Schedule A (Insurance Information), 
Schedule C (Service Provider Informa-
tion), Schedule D (DFE/Participating 
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Plan Information), Schedule G (Finan-
cial Transaction Schedules), Schedule 
H (Financial Information), and the 
other financial schedules described in 
§ 2520.103–10. See the instructions for 
this form. 

(2) Separate financial statements (in 
addition to the information required by 
paragraph (b)(1) of this section), if such 
financial statements are prepared in 
order for the independent qualified 
public accountant to form the opinion 
required by section 103(a)(3)(A) of the 
Act and § 2520.103–2(b)(5). These finan-
cial statements shall include the fol-
lowing: 

(i) A statement of all trust assets and 
liabilities at current value presented in 
comparative form for the beginning 
and end of the year. The statement of 
trust assets and liabilities shall include 
the assets and liabilities required to be 
reported on the Form 5500; however, 
the assets and liabilities may be aggre-
gated into categories in a manner 
other than that used on Form 5500. 

(ii) Separate or combined statements 
of all trust income and expenses and 
changes in net assets which includes 
the categories of income, expense, and 
changes in assets required to be re-
ported on the Form 5500; however, the 
income, expense, and changes in assets 
may be aggregated into categories in a 
manner other than that used on Form 
5500. 

(3) Notes to the financial statements 
described in paragraph (b)(1) or (2) of 
this section which contain a descrip-
tion of the accounting principles and 
practices reflected in the financial 
statements and, if applicable, 
variances from generally accepted ac-
counting principles; a description of 
the group insurance arrangement in-
cluding any significant changes in the 
group insurance arrangement made 
during the period and the impact of 
such changes on benefits; a description 
of material lease commitments, other 
commitments, and contingent liabil-
ities; a description of agreements and 
transactions with persons known to be 
parties in interest; a general descrip-
tion of priorities upon termination of 
the plan; an explanation of the dif-
ferences, if any, between the informa-
tion contained in the separate financial 
statements and the assets, liabilities, 

income, expenses and changes in net 
assets as required to be reported on the 
Form 5500; and any other matters nec-
essary to fully and fairly present the fi-
nancial condition of the plan. 

(4) In the case of a group insurance 
arrangement some or all of the assets 
of which are held in a pooled separate 
account maintained by an insurance 
carrier, or in a common or collective 
trust maintained by a bank, trust com-
pany or similar institution, a copy of 
the annual statement of assets and li-
abilities of such account or trust for 
the fiscal year of the account or trust 
which ends with or within the plan 
year for which the annual report is 
made as required to be furnished by 
such account or trust under § 2520.103– 
5(c). Although the statement of assets 
and liabilities referred to in § 2520.103– 
5(c) shall be considered part of the 
group insurance arrangement’s annual 
report, such statement of assets and li-
abilities need not be filed with its an-
nual report. See §§ 2520.103–3 and 
2520.103–4 for reporting requirements 
for plans some or all of the assets of 
which are held in a pooled separate ac-
count maintained by an insurance com-
pany, or a common or collective trust 
maintained by a bank or similar insti-
tution, and see § 2520.104–43(b)(2) for 
when the terms ‘‘group insurance ar-
rangement’’ or ‘‘trust or other entity’’ 
shall be, respectively, used in place of 
the terms ‘‘plan’’ and ‘‘plan adminis-
trator.’’ 

(5) A report of an independent quali-
fied public accountant. 

(i) Technical requirements. The ac-
countant’s report— 

(A) Shall be dated; 
(B) Shall be signed manually; 
(C) Shall indicate the city and State 

where issued; and 
(D) Shall identify without detailed 

enumeration the financial statements 
and schedules covered by the report. 

(ii) Representations as to the audit. The 
accountant’s report— 

(A) Shall state whether the audit was 
made in accordance with generally ac-
cepted auditing standards; and 

(B) Shall designate any auditing pro-
cedures deemed necessary by the ac-
countant under the circumstances of 
the particular case, which have been 
omitted, and the reasons for their 
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omission. Authority for the omission of 
certain procedures which independent 
accountants might ordinarily employ 
in the course of an audit made for the 
purpose of expressing the opinions re-
quired by paragraph (b)(5)(iii) of this 
section is contained in § 2520.103–8. 

(iii) Opinion to be expressed. The ac-
countant’s report shall state clearly: 

(A) The opinion of the accountant in 
respect of the financial statements and 
schedules covered by the report and the 
accounting principles and practices re-
flected therein; and 

(B) The opinion of the accountant as 
to the consistency of the application of 
the accounting principles with the ap-
plication of such priniciples in the pre-
ceding year, or as to any changes in 
such principles which have a material 
effect on the financial statements. 

(iv) Exceptions. Any matters to which 
the accountant takes exception shall 
be clearly identified, the exception 
thereto specifically and clearly stated, 
and, to the extent practicable, the ef-
fect of the matters to which the ac-
countant takes exception on the re-
lated financial statements given. The 
matters to which the accountant takes 
exception shall be further identified as 
to (A) those that are the result of DOL 
regulations and (B) all others. 

(c) Electronic filing. See § 2520.104a–2 
and the instructions for the Form 5500 
‘‘Annual Return/Report of Employee 
Benefit Plan’’ for electronic filing re-
quirements. The trust or other entity 
described in § 2520.104–43(b) filing under 
this section must maintain an original 
copy, with all required signatures, as 
part of its records. 

[43 FR 10140, Mar. 10, 1978, as amended at 54 
FR 8627, Mar. 1, 1989; 65 FR 21080, Apr. 19, 
2000; 71 FR 41368, July 21, 2006] 

§ 2520.103–3 Exemption from certain 
annual reporting requirements for 
assets held in a common or collec-
tive trust. 

(a) General. Under the authority of 
sections 103(b)(3)(G), 103(b)(4), 
104(a)(2)(B), 104(a)(3), 110 and 505 of the 
Act, a plan whose assets are held in 
whole or in part in a common or collec-
tive trust maintained by a bank, trust 
company, or similar institution which 
meets the requirements of paragraph 
(b) of this section shall include as part 

of the annual report required to be 
filed under § 2520.104a–5 or § 2520.104a–6 
the information described in paragraph 
(c) of this section. Such plan is not re-
quired to include in its annual report 
information concerning the individual 
transactions of the common or collec-
tive trust. This exemption has no ap-
plication to assets not held in such 
trusts. 

(b) Application. This provision applies 
only to a plan some or all of the assets 
of which are held in a common or col-
lective trust maintained by a bank, 
trust company, or similar institution 
regulated and supervised and subject to 
periodic examination by a State or 
Federal agency. For purposes of this 
section, 

(1) A common or collective trust is a 
trust which consists of the assets of 
two or more participating entities and 
is maintained for the collective invest-
ment and reinvestment of assets con-
tributed thereto, and 

(2) Plans maintained by a single em-
ployer or by the members of a con-
trolled group of corporations, as de-
fined in section 1563(a) of the Internal 
Revenue Code of 1954, shall be deemed 
to be a single participating entity. 

(c) Contents. (1) A plan which meets 
the requirements of paragraph (b) of 
this section, and which invests in a 
common or collective trust that files a 
Form 5500 report in accordance with 
§ 2520.103–9, shall include in its annual 
report: information required by the in-
structions to Schedule H (Financial In-
formation) or Schedule I (Financial In-
formation—Small Plan) about the cur-
rent value of and net investment gain 
or loss relating to the units of partici-
pation in the common or collective 
trust held by the plan; identifying in-
formation about the common or collec-
tive trust including its name, employer 
identification number, and any other 
information required by the instruc-
tions to the Schedule D (DFE/Partici-
pating Plan Information); and such 
other information as is required in the 
separate statements and schedules of 
the annual report about the value of 
the plan’s units of participation in the 
common or collective trust and trans-
actions involving the acquisition and 
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disposition by the plan of units of par-
ticipation in the common or collective 
trust. 

(2) A plan which meets the require-
ments of paragraph (b) of this section, 
and which invests in a common or col-
lective trust that does not file a Form 
5500 report in accordance with 
§ 2520.103–9, shall include in its annual 
report: information required by the in-
structions to Schedule H (Financial In-
formation) or Schedule I (Financial In-
formation—Small Plan) about the cur-
rent value of the plan’s allocable por-
tion of the underlying assets and liabil-
ities of the common or collective trust 
and the net investment gain or loss re-
lating to the units of participation in 
the common or collective trust held by 
the plan; identifying information about 
the common or collective trust includ-
ing its name, employer identification 
number, and any other information re-
quired by the instructions to the 
Schedule D (DFE/Participating Plan 
Information); and such other informa-
tion as is required in the separate 
statements and schedules of the annual 
report about the value of the plan’s 
units of participation in the common 
or collective trust and transactions in-
volving the acquisition and disposition 
by the plan of units of participation in 
the common or collective trust. 

[43 FR 10140, Mar. 10, 1978, as amended at 65 
FR 21081, Apr. 19, 2000] 

§ 2520.103–4 Exemption from certain 
annual reporting requirements for 
assets held in an insurance com-
pany pooled separate account. 

(a) General. Under the authority of 
sections 103(b)(3)(G), 103(b)(4), 
104(a)(2)(B), 104(a)(3), 110 and 505 of the 
Act, a plan whose assets are held in 
whole or in part in a pooled separate 
account of an insurance carrier which 
meets the requirements of paragraph 
(b) of this section shall include as part 
of the annual report required to be 
filed under § 2520.104a–5 or § 2520.104a–6 
the information described in paragraph 
(c) of this section. Such plan is not re-
quired to include in its annual report 
information concerning the individual 
transactions of the pooled separate ac-
count. This exemption has no applica-
tion to assets not held in such a pooled 
separate account. 

(b) Application. This provision applies 
only to a plan some or all of the assets 
of which are held in a pooled separate 
account of an insurance carrier regu-
lated and supervised and subject to 
periodic examination by a State agen-
cy. For purposes of this section, (1) a 
pooled separate account is an account 
which consists of the assets of two or 
more participating entities and is 
maintained for the collective invest-
ment and reinvestment of assets con-
tributed thereto, and (2) plans main-
tained by a single employer or by mem-
bers of a controlled group of corpora-
tions, as defined in section 1563(a) of 
the Internal Revenue Code of 1954, shall 
be deemed to be a single participating 
entity. 

(c) Contents. (1) A plan which meets 
the requirements of paragraph (b) of 
this section, and which invests in a 
pooled separate account that files a 
Form 5500 report in accordance with 
§ 2520.103–9, shall include in its annual 
report: information required by the in-
structions to Schedule H (Financial In-
formation) or Schedule I (Financial In-
formation—Small Plan) about the cur-
rent value of, and net investment gain 
or loss relating to, the units of partici-
pation in the pooled separate account 
held by the plan; identifying informa-
tion about the pooled separate account 
including its name, employer identi-
fication number, and any other infor-
mation required by the instructions to 
the Schedule D (DFE/Participating 
Plan Information); and such other in-
formation as is required in the separate 
statements and schedules of the annual 
report about the value of the plan’s 
units of participation in the pooled sep-
arate accounts and transactions in-
volving the acquisition and disposition 
by the plan of units of participation in 
the pooled separate account. 

(2) A plan which meets the require-
ments of paragraph (b) of this section, 
and which invests in a pooled separate 
account that does not file a Form 5500 
report in accordance with § 2520.103–9, 
shall include in its annual report: in-
formation required by the instructions 
to Schedule H (Financial Information) 
or Schedule I (Financial Information— 
Small Plan) about the current value of 
the plan’s allocable portion of the un-
derlying assets and liabilities of the 
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pooled separate account and the net in-
vestment gain or loss relating to the 
units of participation in the pooled sep-
arate account held by the plan; identi-
fying information about the pooled sep-
arate account including its name, em-
ployer identification number, and any 
other information required by the in-
structions to the Schedule D (DFE/Par-
ticipating Plan Information); and such 
other information as is required in the 
separate statements and schedules of 
the annual report about the value of 
the plan’s units of participation in the 
pooled separate account and trans-
actions involving the acquisition and 
disposition by the plan of units of par-
ticipation in the pooled separate ac-
count. 

[43 FR 10140, Mar. 10, 1978, as amended at 65 
FR 21081, Apr. 19, 2000] 

§ 2520.103–5 Transmittal and certifi-
cation of information to plan ad-
ministrator for annual reporting 
purposes. 

(a) General. In accordance with sec-
tion 103(a)(2) of the Act, an insurance 
carrier or other organization which 
provides benefits under the plan or 
holds plan assets, a bank or similar in-
stitution which holds plan assets, or a 
plan sponsor shall transmit and 
certifty such information as needed by 
the administrator to file the annual re-
port under section 104(a)(1) of the Act 
and § 2520.104a–5 or § 2520.104a–6: 

(1) Within 9 months after the close of 
the plan year which begins in 1975 or 
September 30, 1976, whichever is later, 
and 

(2) Within 120 days after the close of 
any plan year which begins after De-
cember 31, 1975. 

(b) Application. This requirement ap-
plies with respect to— 

(1) An insurance carrier or other or-
ganization which: 

(i) Provides from its general asset ac-
count funds for the payment of benefits 
under a plan, or 

(ii) Holds assets of a plan in a sepa-
rate account; 

(2) A bank, trust company, or similar 
institution which holds assets of a plan 
in a common or collective trust, sepa-
rate trust, or custodial account; and 

(3) A plan sponsor as defined in sec-
tion 3(16)(B) of the Act. 

(c) Contents. The information re-
quired to be provided to the adminis-
trator shall include— 

(1) In the case of an insurance carrier 
or other organization which: 

(i) Provides funds from its general 
asset account for the payment of bene-
fits under a plan, upon request of the 
plan administrator, such information 
as is contained within the ordinary 
business records of the insurance car-
rier or other organization and is needed 
by the plan administrator to comply 
with the requirements of section 
104(a)(1) of the Act and § 2520.104a–5 or 
§ 2520.104a–6; 

(ii) Holds assets of a plan in a pooled 
separate account and files a Form 5500 
report pursuant to § 2520.103–9 for the 
participating plan’s plan year— 

(A) A copy of the annual statement 
of assets and liabilities of the separate 
account for the fiscal year of such ac-
count ending with or within the plan 
year for which the participating plan’s 
annual report is made, 

(B) A statement of the value of the 
plan’s units of participation in the sep-
arate account, 

(C) The Employer Identification 
Number (EIN) of the separate account, 
entity number required for purposes of 
completing the Form 5500 and any 
other identifying number assigned by 
the insurance carrier to the separate 
account, 

(D) A statement that a filing pursu-
ant to § 2520.103–9(c) will be made for 
the separate account (for its fiscal year 
ending with or within the participating 
plan’s plan year) on or before the filing 
due date for such account in accord-
ance with the Form 5500 instructions, 
and 

(E) Upon request of the plan adminis-
trator, any other information that can 
be obtained from the ordinary business 
records of the insurance carrier and 
that is needed by the plan adminis-
trator to comply with the require-
ments of section 104(a)(1) of the Act 
and § 2520.104a–5 or § 2520.104a–6; 

(iii) Holds assets of a plan in a pooled 
separate account and does not file a 
Form 5500 report pursuant to § 2520.103– 
9 for the participating plan’s plan 
year— 

(A) A copy of the annual statement 
of assets and liabilities of the separate 
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account for the fiscal year of such ac-
count that ends with or within the plan 
year for which the participating plan’s 
annual report is made, 

(B) A statement of the value of the 
plan’s units of participation in the sep-
arate account, 

(C) The EIN of the separate account 
and any other identifying number as-
signed by the insurance carrier to the 
separate account, 

(D) A statement that a filing pursu-
ant to § 2520.103–9(c) will not be made 
for the separate account for its fiscal 
year ending with or within the partici-
pating plan’s plan year, and 

(E) Upon request of the plan adminis-
trator, any other information that can 
be obtained from the ordinary business 
records of the insurance carrier and 
that is needed by the plan adminis-
trator to comply with the require-
ments of section 104(a)(1) of the Act 
and § 2520.104a–5 or § 2520.104a–6. 

(iv) Holds assets of a plan in a sepa-
rate account which is not exempted 
from certain reporting requirements 
under § 2520.103–4, a listing of all trans-
actions of the separate account and, 
upon request of the plan administrator, 
such information as is contained with-
in the ordinary business records of the 
insurance carrier and is needed by the 
plan administrator to comply with the 
requirements of section 104(a)(1) of the 
Act and § 2520.104a–5 or § 2520.104a–6. 

(2) In the case of a bank, trust com-
pany, or similar institution holding as-
sets of a plan— 

(i) In a common or collective trust 
that files a Form 5500 report pursuant 
to § 2520.103–9 for the participating 
plan’s plan year— 

(A) A copy of the annual statement 
of assets and liabilities of the common 
or collective trust for the fiscal year of 
such trust ending with or within the 
plan year for which the participating 
plan’s annual report is made, 

(B) A statement of the value of the 
plan’s units of participation in the 
common or collective trust, 

(C) The EIN of the common or collec-
tive trust, entity number assigned for 
purposes of completing the Form 5500 
and any other identifying number as-
signed by the bank, trust company, or 
similar institution, 

(D) A statement that a filing pursu-
ant to § 2520.103–9(c) will be made for 
the common or collective trust (for its 
fiscal year ending with or within the 
participating plan’s plan year) on or 
before the filing due date for such trust 
in accordance with the Form 5500 in-
structions, and 

(E) Upon request of the plan adminis-
trator, any other information that can 
be obtained from the ordinary business 
records of the bank, trust company or 
similar institution and that is needed 
by the plan administrator to comply 
with the requirements of section 
104(a)(1) of the Act and § 2520.104a–5 or 
§ 2520.104a–6. 

(ii) In a common or collective trust 
that does not file a Form 5500 report 
pursuant to § 2520.103–9 for the partici-
pating plan’s plan year— 

(A) A copy of the annual statement 
of assets and liabilities of the common 
or collective trust for the fiscal year of 
such account that ends with or within 
the plan year for which the partici-
pating plan’s annual report is made, 

(B) A statement of the value of the 
plan’s units of participation in the 
common or collective trust, 

(C) The EIN of the common or collec-
tive trust and any other identifying 
number assigned by the bank, trust 
company or similar institution, 

(D) A statement that a filing pursu-
ant to § 2520.103–9(c) will not be made 
for the common or collective trust for 
its fiscal year ending with or within 
the participating plan’s plan year, and 

(E) Upon request of the plan adminis-
trator, any other information that can 
be obtained from the ordinary business 
records of the bank, trust company or 
similar institution and that is needed 
by the plan administrator to comply 
with the requirements of section 
104(a)(1) of the Act and § 2520.104a–5 or 
§ 2520.104a–6. 

(iii) In a trust which is not exempted 
from certain reporting requirements 
under § 2520.103–3, a listing of all trans-
actions of the separate trust and, upon 
request of the plan administrator, such 
information as is contained within the 
ordinary business records of the bank, 
trust company, or similar institution 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00444 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



435 

Employee Benefits Security Admin., DOL § 2520.103–6 

and is needed by the plan adminis-
trator to comply with the require-
ments of section 104(a)(1) of the Act 
and § 2520.104a–5. 

(iv) In a custodial account, upon re-
quest of the plan administrator, such 
information as is contained within the 
ordinary business records of the bank, 
trust company, or similar institution 
and is needed by the plan adminis-
trator to comply with the require-
ments of section 104(a)(1) of the Act 
and § 2520.104a–5 or § 2520.104a–6. 

(3) In the case of a plan sponsor, a 
listing of all transactions directly or 
indirectly involving plan assets en-
gaged in by the plan sponsor and such 
information as is needed by the plan 
administrator to comply with the re-
quirements of section 104(a)(1) of the 
Act and § 2520.104a–5 or § 2520.104a–6. 

(d) Certification. (1) An insurance car-
rier or other organization, a bank, 
trust company, or similar institution, 
or plan sponsor, as described in para-
graph (b) of this section, shall certify 
to the accuracy and completeness of 
the information described in paragraph 
(c) of this section by a written declara-
tion which is signed by a person au-
thorized to represent the insurance 
carrier, bank, or plan sponsor. Such 
certification will serve as a written as-
surance of the truth of the facts stated 
therein. 

(2) Example of Certification. The XYZ 
Bank (Insurance Carrier) hereby cer-
tifies that the foregoing statement fur-
nished pursuant to 29 CFR 2520.103–5(c) 
is complete and accurate. 

[43 FR 10140, Mar. 10, 1978, as amended at 65 
FR 21082, Apr. 19, 2000] 

§ 2520.103–6 Definition of reportable 
transaction for Annual Return/Re-
port. 

(a) General. For purposes of preparing 
the schedule of reportable transactions 
described in § 2520.103–10(b)(6), and sub-
ject to the exceptions provided in 
§§ 2520.103–3, 2520.103–4 and 2520.103–12, 
with respect to individual transactions 
by a common or collective trust, 
pooled separate account, or a 103–12 in-
vestment entity, a reportable trans-
action includes any transaction or se-
ries of transactions described in para-
graph (c) of this section. 

(b) Definitions. (1)(i) Except as pro-
vided in paragraphs (c)(2) and (d)(1)(vi) 
of this section (relating to assets ac-
quired or disposed of during the plan 
year), ‘‘current value’’ shall mean the 
current value, as defined in section 
3(26) of the Act, of plan assets as of the 
beginning of the plan year, or the end 
of the previous plan year. 

(ii) Except as provided in paragraphs 
(c)(2) and (d)(1)(vi) of this section (re-
lating to assets acquired or disposed of 
during the plan year), with respect to 
schedules of reportable transactions for 
the initial plan year of a plan, ‘‘current 
value’’ shall mean the current value, as 
defined in section 3(26) of the Act, of 
plan assets at the end of a plan’s initial 
plan year. 

(2)(i) A ‘‘transaction with respect to 
securities’’ is any purchase, sale, or ex-
change of securities. A transaction 
with respect to securities for purposes 
of this section occurs on either the 
trade date or settlement date of a pur-
chase, sale, or exchange of securities; 
either the trade date or settlement 
date must be used consistently during 
the plan year for the purposes of this 
section. For the purposes of this sec-
tion, except as provided in paragraph 
(b)(2)(ii) of this section, ‘‘securities’’ 
includes a unit of participation in a 
common or collective trust or a pooled 
separate account. 

(ii) Solely for purposes of paragraph 
(c)(1)(iv) of this section, the term ‘‘se-
curities’’, as it applies to any trans-
action involving a bank or insurance 
company regulated by a Federal or 
State agency, an investment company 
registered under the Investment Com-
pany Act of 1940, or a broker-dealer 
registered under the Securities Ex-
change Act of 1934, shall not include: 

(A) Debt obligations of the United 
States or any United States agency 
with a maturity of not more than one 
year; 

(B) Debt obligations of the United 
States or any United States agency 
with a maturity of more than one year 
if purchased or sold under a repurchase 
agreement having a term of less than 
91 days; 

(C) Interests issued by a company 
registered under the Investment Com-
pany Act of 1940; 
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(D) Bank certificates of deposit with 
a maturity of not more than one year; 

(E) Commercial paper with a matu-
rity of not more than nine months if it 
is ranked in the highest rating cat-
egory for commercial paper by at least 
two nationally recognized statistical 
rating services and is issued by a com-
pany required to file reports under sec-
tion 13 of the Securities Exchange Act 
of 1934; 

(F) Participations in a bank common 
or collective trust; 

(G) Participations in an insurance 
company pooled separate account; 

(3)(i) Except as provided by para-
graph (b)(3)(ii) of this section, a trans-
action is ‘‘with or in conjunction with 
a person’’ for purposes of this section if 
that person benefits from, executes, fa-
cilitates, participates, promotes, or so-
licits a transaction or part of a trans-
action involving plan assets. 

(ii) Solely for the purposes of para-
graph (c)(1)(iv) of this section, a trans-
action shall not be considered ‘‘with or 
in conjunction with a person’’ if: 

(A) That person is a broker-dealer 
registered under the Securities Ex-
change Act of 1934; 

(B) The transaction involves the pur-
chase or sale of securities listed on a 
national securities exchange registered 
under section 6 of the Securities Ex-
change Act of 1934 or quoted on 
NASDAQ; and 

(C) The broker-dealer does not pur-
chase or sell securities involved in the 
transaction for its own account or the 
account of an affiliated person. 

(c) Application. (1) Except as provided 
in paragraph (c)(4) of this section, this 
provision applies to— 

(i) A transaction within the plan 
year, with respect to any plan asset, 
involving an amount in excess of 3 per-
cent of the current value of plan assets; 

(ii) Any series of transactions (other 
than transactions with respect to secu-
rities) within the plan year with or in 
conjunction with the same person 
which, when aggregated, regardless of 
the category of asset and the gain or 
loss on any transaction, involves an 
amount in excess of 3 percent of the 
current value of plan assets; 

(iii) Any transaction within the plan 
year involving securities of the same 
issue if within the plan year any series 

of transactions with respect to such se-
curities, when aggregated, involves an 
amount in excess of 3 percent of the 
current value of plan assets; and 

(iv) Any transaction within the plan 
year with respect to securities with or 
in conjunction with a person if any 
prior or subsequent single transaction 
within the plan year with such person 
with respect to securities exceeds 3 per-
cent of the current value of plan assets. 

(2) For purposes of determining 
whether any 3 percent transactions 
occur, the ‘‘current value’’ of an asset 
acquired or disposed of during the plan 
year is the current value, as defined in 
section 3(26) of the Act, at the time of 
acquisition or disposition of such asset. 

(3) Plans whose assets are held in 
whole or in part in a common or collec-
tive trust or a pooled separate account, 
as provided in §§ 2520.103–3 and 2520.103– 
4, and which satisfy the requirements 
of those sections, are not required to 
prepare schedules of reportable trans-
actions with respect to the individual 
transactions of the common or collec-
tive trust or pooled separate account. 

(4) For plan years beginning on or 
after January 1, 1988, 5 percent shall be 
substituted for 3 percent in paragraphs 
(c)(1) and (2) of this section for pur-
poses of determining whether a trans-
action or series of transactions con-
stitutes a reportable transaction under 
this section. 

(d) Contents. (1) The schedule of 
transactions shall include the fol-
lowing information as to each trans-
action or series of transactions: 

(i) The name of each party, except 
that in the case of a transaction or se-
ries of transactions involving a pur-
chase or sale of a security on the mar-
ket, the schedule need not include the 
person from whom it was purchased or 
to whom it was sold. A purchase or sale 
on the market is a purchase or sale of 
a security through a registered broker- 
dealer acting as a broker under the Se-
curities Exchange Act of 1934; 

(ii) A brief description of each asset; 
(iii) The purchase or selling price in 

the case of a purchase or sale, the rent-
al in the case of a lease, and the 
amount of principal, interest rate, pay-
ment schedule (e.g., fully amortized, 
partly amortized with balloon) and ma-
turity date in the case of a loan; 
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(iv) Expenses incurred, including, but 
not limited to, any fees or commis-
sions; 

(v) The cost of any asset; 
(vi) The current value of any asset 

acquired or disposed of at the time of 
acquisition or disposition; and 

(vii) The net gain or loss. 
(2) The schedule of transactions with 

respect to a series of transactions de-
scribed in paragraph (c)(1)(iii) may in-
clude the following information for 
each issue in lieu of the information 
prescribed in paragraphs (d)(1)(i) 
through (vii): 

(i) The total number of purchases of 
such securities made by the plan with-
in the plan year; 

(ii) The total number of sales of such 
securities made by the plan within the 
plan year; 

(iii) The total dollar value of such 
purchases; 

(iv) The total dollar value of such 
sales; 

(v) The net gain or loss as a result of 
these transactions. 

(e) Examples. These examples are ef-
fective for reporting for plan years be-
ginning on or after January 1, 1988. 

(1) At the beginning of the plan year, 
XYZ plan has 10 percent of the current 
value of its plan assets invested in ABC 
common stock. Halfway through the 
plan year, XYZ purchases ABC com-
mon stock in a single transaction in an 
amount equal to 6 percent of the cur-
rent value of plan assets. At about this 
time, XYZ plan also purchases a com-
mercial development property in an 
amount equal to 8 percent of the cur-
rent value of plan assets. Under para-
graph (c)(1)(i) of this section, the 6 per-
cent stock transaction is a reportable 
transaction for the plan year because it 
exceeds 5 percent of the current value 
of plan assets. The 8 percent land 
transaction is also reportable under 
paragraph (c)(1)(i) of this section be-
cause it exceeds 5 percent of the cur-
rent value of plan assets. 

(2) During the plan year, AAA plan 
purchases a commercial lot from ZZZ 
corporation at a cost equal to 2 percent 
of the current value of the plan assets. 
Two months later, AAA plan loans ZZZ 
corporation an amount of money equal 
to 3.5 percent of the current value of 
plan assets. Under the provisions of 

paragraph (c)(1)(ii) of this section, the 
plan has engaged in a reportable series 
of transactions with or in conjunction 
with the same person, ZZZ corporation, 
which when aggregated involves 5.5 
percent of plan assets. 

(3) During the plan year NMN plan 
sells to OPO corporation a commercial 
property that represents 3.5 percent of 
the current value of plan assets. OPO 
simultaneously executes a note and 
mortgage on the purchased property to 
NMN which represents 3 percent of the 
current value of plan assets. Under the 
provisions of paragraph (c)(1)(ii) of this 
section, NMN has engaged in a report-
able series of transactions with or in 
conjunction with the same person, OPO 
corporation, consisting of a simulta-
neous sale of property and a loan, 
which, when aggregated, involves 6.5 
percent of the current value of plan as-
sets. 

(4) At the beginning of the plan year, 
ABC plan has 10 percent of the current 
value of plan assets invested equally in 
a combination of XYZ Corporation 
common stock and XYZ preferred 
stock. One month into the plan year, 
ABC sells some of its XYZ common 
stock in an amount equal to 2 percent 
of the current value of plan assets. 

(i) Six weeks later the plan sells XYZ 
preferred stock in an amount equal to 
4 percent of the current value of plan 
assets. A reportable series of trans-
actions has not occurred because only 
transactions involving securities of the 
same issue are to be aggregated under 
paragraph (c)(1)(iii) of this section. 

(ii) Two weeks later when the ABC 
plan purchases XYZ common stock in 
an amount equal to 3.5 percent of the 
current value of plan assets, a report-
able series of transactions under para-
graph (c)(1)(iii) of this section has oc-
curred. The sale of XYZ common stock 
worth 2 percent of plan assets and the 
purchase of XYZ common stock worth 
3.5 percent of plan assets aggregate to 
exceed 5 percent of the total value of 
plan assets. 

(5) At the beginning of the plan year, 
Plan X purchases through broker-deal-
er Y common stock of Able Industries 
in an amount equal to 6 percent of plan 
assets. The common stock of Able In-
dustries is not listed on any national 
securities exchange or quoted on 
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NASDAQ. This purchase is a reportable 
transaction under paragraph (c)(1)(i) of 
this section. Three months later, Plan 
X purchases short term debt obliga-
tions of Charley Company through 
broker-dealer Y in the amount of 0.2 
percent of plan assets. This purchase is 
also a reportable transaction under the 
provisions of paragraph (c)(1)(iv) of this 
section. 

(6) At the beginning of the plan year, 
Plan X purchases from Bank B certifi-
cates of deposit having a 180 day matu-
rity in an amount equal to 6 percent of 
plan assets. Bank B is a national bank 
regulated by the Comptroller of the 
Currency. This purchase is a reportable 
transaction under paragraph (c)(1)(i) of 
this section. Three months later, Plan 
X purchases through Bank B 91-day 
Treasury bills in the amount of 0.2 per-
cent of plan assets. This purchase is 
not a reportable transaction under 
paragraph (c)(1)(iv) of this section be-
cause the purchase of the Treasury 
bills as well as the purchase of the cer-
tificates of deposit are not considered 
to involve a security under the defini-
tion of ‘‘securities’’ in paragraph 
(b)(2)(ii) of this section. 

(7) At the beginning of the plan year, 
Plan X purchases through broker-deal-
er Y common stock of Able Industries, 
a New York Stock Exchange listed se-
curity, in an amount equal to 6 percent 
of plan assets. This purchase is a re-
portable transaction under paragraph 
(c)(1)(i) of this section. Three months 
later, Plan X purchases through 
broker-dealer Y, acting as agent, com-
mon stock of Baker Corporation, also a 
New York Stock Exchange listed secu-
rity, in an amount equal to 0.2 percent 
of plan assets. This latter purchase is 
not a reportable transaction under 
paragraph (c)(1)(iv) of this section be-
cause it is not a transaction ‘‘with or 
in conjunction with a person’’ pursuant 
to paragraph (b)(3)(ii) of this section. 

(f) Special rule for certain participant- 
directed transactions. Participant or 
beneficiary directed transactions under 
an individual account plan shall not be 
taken into account under paragraph 
(c)(1) of this section for purposes of pre-
paring the schedule of reportable trans-
actions described in this section. For 
purposes of this section only, a trans-
action will be considered directed by a 

participant or beneficiary if it has been 
authorized by such participant or bene-
ficiary. 

[43 FR 10140, Mar. 10, 1978; 43 FR 14009, Apr. 
4, 1978, as amended at 54 FR 8628, Mar. 1, 1989; 
61 FR 33849, July 1, 1996; 65 FR 21082, Apr. 19, 
2000] 

§ 2520.103–8 Limitation on scope of ac-
countant’s examination. 

(a) General. Under the authority of 
section 103(a)(3)(C) of the Act, the ex-
amination and report of an inde-
pendent qualified public accountant 
need not extend to any statement or 
information prepared and certified by a 
bank or similar institution or insur-
ance carrier. A plan, trust or other en-
tity which meets the requirements of 
paragraph (b) of this section is not re-
quired to have covered by the account-
ant’s examination or report any of the 
information described in paragraph (c) 
of this section. 

(b) Application. This section applies 
to any plan, trust or other entity some 
or all of the assets of which are held by 
a bank or similar institution or insur-
ance carrier which is regulated and su-
pervised and subject to periodic exam-
ination by a State or Federal agency. 

(c) Excluded information. Any state-
ments or information certified to by a 
bank or similar institution or insur-
ance carrier described in paragraph (b) 
of this section, provided that the state-
ments or information regarding assets 
so held are prepared and certified to by 
the bank or insurance carrier in ac-
cordance with § 2520.103–5. 

§ 2520.103–9 Direct filing for bank or 
insurance carrier trusts and ac-
counts. 

(a) General. Under the authority of 
sections 103(b)(4), 104(a)(3), 110 and 505 
of the Act, an employee benefit plan, 
some or all of the assets of which are 
held in a common or collective trust or 
a pooled separate account described in 
section 103(b)(3)(G) of the Act and 
§§ 2520.103–3 and 2520.103–4, is relieved 
from including in its annual report in-
formation about the current value of 
the plan’s allocable portion of assets 
and liabilities of the common or collec-
tive trust or pooled separate account 
and information concerning the indi-
vidual transactions of the common or 
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collective trust or pooled separate ac-
count, provided that the plan meets 
the requirements of paragraph (b) of 
this section, and, provided further, 
that the bank or insurance carrier 
which holds the plan’s assets meets the 
requirements of paragraph (c) of this 
section. 

(b) Application. A plan whose assets 
are held in a common or collective 
trust or a pooled separate account de-
scribed in section 103(b)(3)(G) of the 
Act and §§ 2520.103–3 and 2520.103–4, pro-
vided the plan administrator, on or be-
fore the end of the plan year, provides 
the bank or insurance carrier which 
maintains the common or collective 
trust or pooled separate account with 
the plan number, and name and Em-
ployer Identification Number of the 
plan sponsor as will be reported on the 
plan’s annual report. 

(c) Separate filing by common or collec-
tive trusts and pooled separate accounts. 
The bank or insurance carrier which 
maintains the common or collective 
trust or pooled separate account in 
which assets of the plan are held shall 
file, in accordance with the instruc-
tions for the form, a completed Form 
5500 ‘‘Annual Return/Report of Em-
ployee Benefit Plan’’ and any state-
ments or schedules required to be at-
tached to the form for the common or 
collective trust or pooled separate ac-
count, including Schedule D (DFE/Par-
ticipating Plan Information) and 
Schedule H (Financial Information). 
See the instructions for this form. The 
information reported shall be for the 
fiscal year of such trust or account 
ending with or within the plan year for 
which the annual report of the plan is 
made. 

(d) Electronic filing. See § 2520.104a–2 
and the instructions for the Form 5500 
‘‘Annual Return/Report of Employee 
Benefit Plan’’ for electronic filing re-
quirements. The bank or insurance 
company which maintains the common 
or collective trust or pooled separate 
account must maintain an original 
copy, with all required signatures, as 
part of its records. 

[65 FR 21082, Apr. 19, 2000, as amended at 71 
FR 41368, July 21, 2006] 

§ 2520.103–10 Annual report financial 
schedules. 

(a) General. The administrator of a 
plan filing an annual report pursuant 
to § 2520.103–1(a)(2) or the report for a 
group insurance arrangement pursuant 
to § 2520.103–2 shall, as provided in the 
instructions to the Form 5500 ‘‘Annual 
Return/Report of Employee Benefit 
Plan,’’ include as part of the annual re-
port the separate financial schedules 
described in paragraph (b) of this sec-
tion. 

(b) Schedules—(1) Assets held for in-
vestment. (i) A schedule of all assets 
held for investment purposes at the end 
of the plan year (see § 2520.103–11) with 
assets aggregated and identified by: 

(A) Identity of issue, borrower, lessor 
or similar party to the transaction (in-
cluding a notation as to whether such 
party is known to be a party in inter-
est); 

(B) Description of investment includ-
ing maturity date, rate of interest, col-
lateral, par, or maturity value; 

(C) Cost; and 
(D) Current value, and, in the case of 

a loan, the payment schedule. 
(ii) Except as provided in the Form 

5500 and the instructions thereto, in 
the case of assets or investment inter-
ests of two or more plans maintained 
in one trust, all entries on the schedule 
of assets held for investment purposes 
that relate to the trust shall be com-
pleted by including the plan’s allocable 
portion of the trust. 

(2) Assets acquired and disposed within 
the plan year. (i) A schedule of all as-
sets acquired and disposed of within 
the plan year (see § 2520.103–11) with as-
sets aggregated and identified by: 

(A) Identity of issue, borrower, issuer 
or similar party; 

(B) Descriptions of investment in-
cluding maturity date, rate of interest, 
collateral, par, or maturity value; 

(C) Cost of acquisitions; and 
(D) Proceeds of dispositions. 
(ii) Except as provided in the Form 

5500 and the instructions thereto, in 
the case of assets or investment inter-
ests of two or more plans maintained 
in one trust, all entries on the schedule 
of assets held for investment purposes 
that relate to the trust shall be com-
pleted by including the plan’s allocable 
portion of the trust. 
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(3) Party in interest transactions. A 
schedule of each transaction involving 
a person known to be a party in inter-
est except do not include: 

(i) A transaction to which a statu-
tory exemption under part 4 of title I 
applies; 

(ii) A transaction to which an admin-
istrative exemption under section 
408(a) of the Act applies; or 

(iii) A transaction to which the ex-
emptions of section 4975(c) or 4975(d) of 
the Internal Revenue Code (Title 26 of 
the United States Code) applies. 

(4) Obligations in default. A schedule 
of all loans or fixed income obligations 
which were in default as of the end of 
the plan year or were classified during 
the year as uncollectible. 

(5) Leases in default. A schedule of all 
leases which were in default or were 
classified during the year as 
uncollectible. 

(6) Reportable transactions. A schedule 
of all reportable transactions as de-
fined in § 2520.103–6. 

(c) Format requirements for certain 
schedules. See the instructions to the 
Form 5500 ‘‘Annual Return/Report of 
Employee Benefit Plan’’ as to the for-
mat requirement for the schedules re-
ferred to in paragraphs (b)(1), (b)(2) or 
(b)(6) of this section. 

[65 FR 21083, Apr. 19, 2000] 

§ 2520.103–11 Assets held for invest-
ment purposes. 

(a) General. For purposes of preparing 
the schedule of assets held for invest-
ment purposes described in § 2520.103– 
10(b)(1) and (2), assets held for invest-
ment purposes include those assets de-
scribed in paragraph (b) of this section. 

(b) Definitions. (1) Assets held for in-
vestment purposes shall include: 

(i) Any investment asset held by the 
plan on the last day of the plan year; 
and 

(ii) Any investment asset which was 
purchased at any time during the plan 
year and was sold at any time before 
the last day of the plan year, except as 
provided by paragraphs (b)(2) and (b)(3) 
of this section. 

(2) Assets held for investment pur-
poses shall not include any investment 
which was not held by the plan on the 
last day of the plan year for which the 
annual report is filed if that invest-

ment falls within any of the following 
categories: 

(i) Debt obligations of the United 
States or any agency of the United 
States; 

(ii) Interests issued by a company 
registered under the Investment Com-
pany Act of 1940; 

(iii) Bank certificates of deposit with 
a maturity of not more than one year; 

(iv) commercial paper with a matu-
rity of not more than nine months if it 
is ranked in the highest rating cat-
egory by at least two nationally recog-
nized statistical rating services and is 
issued by a company required to file re-
ports with the Securities and Exchange 
Commission under section 13 of the Se-
curities Exchange Act of 1934; 

(v) Participations in a bank common 
or collective trust; 

(vi) Participations in an insurance 
company pooled separate account; 

(vii) Securities purchased from a per-
son registered as a broker-dealer under 
the Securities Exchange Act of 1934 and 
listed on a national securities exchange 
registered under section 6 of the Secu-
rities Exchange Act of 1934 or quoted 
on NASDAQ; 

(3) Assets held for investment pur-
poses shall not include any investment 
which was not held by the plan on the 
last day of the plan year for which the 
annual report is filed if that invest-
ment is reported on the annual report 
of that same plan in any of the fol-
lowing: 

(i) The schedule of each transaction 
involving a person known to be a party 
in interest required by section 
103(b)(3)(D) of the Act and § 2520.103– 
10(b)(3); 

(ii) The schedule of loans or fixed in-
come obligations in default required by 
section 103(b)(3)(E) of the Act and 
§ 2520.103–10(b)(4); 

(iii) The schedule of leases in default 
or classified as uncollectible required 
by section 103(b)(3)(F) of the Act and 
§ 2520.103–10(b)(5); or 

(iv) The schedule of reportable trans-
actions required by section 103(b)(3)(H) 
of the Act and § 2520.103–10(b)(6). 

(c) Examples. (1) On February 1, 1977, 
plan N purchases an interest in reg-
istered investment company F (fund 
F). Fund F is not a party in interest 
with respect to plan N. On November 1, 
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1977, plan N sells this interest in fund F 
and purchases 1,000 shares of stock S, 
which the plan holds for the rest of the 
plan year. Plan N must include in its 
schedule of assets held for investment 
purposes the 1,000 shares of stock S 
under paragraph (b)(1) of this section, 
but need not include the interest in 
fund F because of paragraph (b)(2)(ii) of 
this section. 

(2) On February 1, 1977, plan N pur-
chases a parcel of real estate from Mr. 
M, who is not a party in interest with 
respect to plan N. On November 1, 1977, 
plan N sells the parcel of real estate for 
cash to Mr. X, who is not a party in in-
terest with respect to plan N. Plan N 
uses the cash from this transaction to 
purchase a 1-year certificate of deposit 
in bank B, which it holds until matu-
rity in 1978. Plan N must include in its 
schedule of assets held for investment 
purposes the 1-year certificate of de-
posit in bank B under paragraph 
(b)(1)(i) of this section, and must also 
include the parcel of real estate under 
paragraph (b)(1)(ii) of this section. 

(d) Special rule for certain participant- 
directed transactions. Cost information 
may be omitted from the schedule of 
assets held for investment purposes for 
assets described in paragraphs (b)(1)(i) 
and (b)(1)(ii) of this section only with 
respect to participant or beneficiary 
directed transactions under an indi-
vidual account plan. For purposes of 
this section only, a transaction will be 
considered directed by a participant or 
beneficiary if it has been authorized by 
such participant or beneficiary. 

[43 FR 10140, Mar. 10, 1978, as amended at 65 
FR 21083, Apr. 19, 2000] 

§ 2520.103–12 Limited exemption and 
alternative method of compliance 
for annual reporting of investments 
in certain entities. 

(a) This section prescribes an exemp-
tion from and alternative method of 
compliance with the annual reporting 
requirements of part 1 of title I of 
ERISA for employee benefit plans 
whose assets are invested in certain en-
tities described in paragraph (c). A plan 
utilizing this method of reporting shall 
include as part of its annual report the 
current value of its investment or 
units of participation in the entity in 
the manner prescribed by the Return/ 

Report Form and the instructions 
thereto. The plan is not required to in-
clude in its annual report any informa-
tion regarding the underlying assets or 
individual transactions of the entity, 
provided the information described in 
paragraph (b) regarding the entity is 
reported directly to the Department on 
behalf of the plan administrator on or 
before the filing due date for the entity 
in accordance with the instructions to 
the Form 5500 Annual Return/Report. 
The information described in para-
graph (b), however, shall be considered 
as part of the annual report for pur-
poses of the requirements of section 
104(a)(1) of the Act and §§ 2520.104a–5 
and 2520.104a–6. 

(b) The following information must 
be filed regarding the entity described 
in paragraph (c) of this section: 

(1) A Form 5500 ‘‘Annual Return/Re-
port of Employee Benefit Plan’’ and 
any statements or schedules required 
to be attached to the form for such en-
tity, completed in accordance with the 
instructions for the form, including 
Schedule A (Insurance Information), 
Schedule C (Service Provider Informa-
tion), Schedule D (DFE/Participating 
Plan Information), Schedule G (Finan-
cial Transaction Schedules), Schedule 
H (Financial Information), and the 
schedules described in § 2520.103–10(b)(1) 
and (b)(2). See the instructions for this 
form. The information reported shall 
be for the fiscal year of such entity 
ending with or within the plan year for 
which the annual report of the plan is 
made. 

(2) A report of an independent quali-
fied public accountant regarding the fi-
nancial statements and schedules de-
scribed in paragraph (b)(1) of this sec-
tion which meets the requirements of 
§ 2520.103–1(b)(5). 

(c) This method of reporting is avail-
able to any employee benefit plan 
which has invested in an entity the as-
sets of which are deemed to include 
plan assets under § 2510.3–101, provided 
the entity holds the assets of two or 
more plans which are not members of a 
‘‘related group’’ of employee benefit 
plans as that term is defined in para-
graph (e) of this section. The method of 
reporting is not available for invest-
ments in an insurance company pooled 
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separate account or a common or col-
lective trust maintained by a bank, 
trust company, or similar institution. 

(d) The examination and report of an 
independent qualified public account-
ant required by § 2520.103–1 for a plan 
utilizing the method of reporting de-
scribed in this section need not extend 
to any information concerning an enti-
ty which is reported directly to the De-
partment under paragraph (b) of this 
section. 

(e) A ‘‘related group’’ of employee 
benefit plans consists of every group of 
two or more employee benefit plans— 

(1) Each of which receives 10 percent 
or more of its aggregate contributions 
from the same employer or from mem-
bers of the same controlled group of 
corporations (as determined under sec-
tion 1563(a) of the Internal Revenue 
Code, without regard to section 
1563(a)(4) thereof); or 

(2) Each of which is either main-
tained by, or maintained pursuant to a 
collective bargaining agreement nego-
tiated by, the same employee organiza-
tion or affiliated employee organiza-
tions. For purposes of this paragraph, 
an ‘‘affiliate’’ of an employee organiza-
tion means any person controlling, 
controlled by, or under common con-
trol with such organization, and in-
cludes any organization chartered by 
the same parent body, or governed by 
the same constitution and bylaws, or 
having the relation of parent and sub-
ordinate. 

(f) Electronic filing. See § 2520.104a–2 
and the instructions for the Form 5500 
‘‘Annual Return/Report of Employee 
Benefit Plan’’ for electronic filing re-
quirements. The entity described in 
paragraph (c) of this section must 
maintain an original copy, with all re-
quired signatures, as part of its 
records. 

[51 FR 41287, Nov. 13, 1986, as amended at 65 
FR 21083, Apr. 19, 2000; 71 FR 41368, July 21, 
2006] 

§ 2520.103–13 Special terminal report 
for abandoned plans. 

(a) General. The terminal report re-
quired to be filed by the qualified ter-
mination administrator pursuant to 
§ 2578.1(d)(2)(viii) of this chapter shall 
consist of the items set forth in para-
graph (b) of this section. Such report 

shall be filed in accordance with the 
method of filing set forth in paragraph 
(c) of this section and at the time set 
forth in paragraph (d) of this section. 

(b) Contents. The terminal report de-
scribed in paragraph (a) of this section 
shall contain: 

(1) Identification information con-
cerning the qualified termination ad-
ministrator and the plan being termi-
nated. 

(2) The total assets of the plan as of 
the date the plan was deemed termi-
nated under § 2578.1(c) of this chapter, 
prior to any reduction for termination 
expenses and distributions to partici-
pants and beneficiaries. 

(3) The total termination expenses 
paid by the plan and a separate sched-
ule identifying each service provider 
and amount received, itemized by ex-
pense. 

(4) The total distributions made pur-
suant to § 2578.1(d)(2)(vii) of this chap-
ter and a statement regarding whether 
any such distributions were transfers 
under § 2578.1(d)(2)(vii)(B) of this chap-
ter. 

(5) The identification, fair market 
value and method of valuation of any 
assets with respect to which there is no 
readily ascertainable fair market 
value. 

(c) Method of filing. The terminal re-
port described in paragraph (a) shall be 
filed: 

(1) On the most recent Form 5500 
available as of the date the qualified 
termination administrator satisfies the 
requirements in § 2578.1(d)(2)(i) through 
§ 2578.1(d)(2)(vii) of this chapter; and 

(2) In accordance with the Form’s in-
structions pertaining to terminal re-
ports of qualified termination adminis-
trators. 

(d) When to file. The qualified termi-
nation administrator shall file the ter-
minal report described in paragraph (a) 
within two months after the end of the 
month in which the qualified termi-
nation administrator satisfies the re-
quirements in § 2578.1(d)(2)(i) through 
§ 2578.1(d)(2)(vii) of this chapter. 

(e) Limitation. (1) Except as provided 
in this section, no report shall be re-
quired to be filed by the qualified ter-
mination administrator under part 1 of 
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title I of ERISA for a plan being termi-
nated pursuant to § 2578.1 of this chap-
ter. 

(2) Filing of a report under this sec-
tion by the qualified termination ad-
ministrator shall not relieve any other 
person from any obligation under part 
1 of title I of ERISA. 

[71 FR 20853, Apr. 21, 2006] 

Subpart D—Provisions Applicable 
to Both Reporting and Disclo-
sure Requirements 

(The information collection requirements 
contained in subpart D were approved by the 
Office of Management and Budget under con-
trol number 1210–0016) 

§ 2520.104–1 General. 
The administrator of an employee 

benefit plan covered by part 1 of title I 
of the Act must file reports and addi-
tional information with the Secretary 
of Labor, and disclose reports, state-
ments, and documents to plan partici-
pants and to beneficiaries receiving 
benefits from the plan. The regulations 
contained in this subpart are applica-
ble to both the reporting and disclosure 
requirements of part 1 of title I of the 
Act. Regulations concerning only a 
plan administrator’s duty of reporting 
to the Secretary of Labor are set forth 
in subpart E of this part, and those ap-
plicable only to the duty of disclosure 
to participants and beneficiaries are 
set forth in subpart F of this part. 

[41 FR 16962, Apr. 23, 1976] 

§§ 2520.104–2—2520.104–3 [Reserved] 

§ 2520.104–4 Alternative method of 
compliance for certain successor 
pension plans. 

(a) General. Under the authority of 
section 110 of the Act, this section sets 
forth an alternative method of compli-
ance for certain successor pension 
plans in which some participants and 
beneficiaries not only have their rights 
set out in the plan, but also retain eli-
gibility for certain benefits under the 
terms of a former plan which has been 
merged into the successor. This section 
is applicable only to plan mergers 
which occur after the issuance by the 
successor plan of the initial summary 

plan description under the Act. Under 
the alternative method, the plan ad-
ministrator of the successor plan is not 
required to describe relevant provi-
sions of merged plans in summary plan 
descriptions of the successor plan fur-
nished after the merger to that class of 
participants and beneficiaries still af-
fected by the terms of the merged 
plans. 

(b) Scope and application. This alter-
native method of compliance is avail-
able only if: 

(1) The plan administrator of the suc-
cessor plan furnishes to the partici-
pants covered under the predecessor 
plan and beneficiaries receiving pen-
sion benefits under the merged plan 
within 90 days after the effective date 
of the merger: 

(i) A copy of the most recent sum-
mary plan description of the successor 
plan; 

(ii) A copy of any summaries of mate-
rial modifications to the successor plan 
not incorporated in the most recent 
summary plan description; and 

(iii) A separate statement containing 
a brief description of the merger, a de-
scription of the provisions of, and bene-
fits provided by, the merged and suc-
cessor plans which are applicable to 
the participants and beneficiaries of 
the merged plan; and a notice that cop-
ies of the merged and successor plan 
documents, as well as the plan merger 
documents (including the portions of 
any corporate merger documents which 
describe or control the plan merger), 
are available for inspection and that 
copies may be obtained upon written 
request for a duplication charge (pursu-
ant to § 2520.104b–30); and 

(2) After the merger, the plan admin-
istrator, in all subsequent summary 
plan descriptions furnished pursuant to 
§ 2520.104b–2(a)— 

(i) Clearly and conspicuously identi-
fies the class of participants and bene-
ficiaries affected by the provisions of 
the merged plan, and 

(ii) States that the documents de-
scribed in paragraph (b)(1) of this sec-
tion are available for inspection and 
that copies may be obtained upon writ-
ten request for a duplication charge 
(pursuant to § 2520.104b–30). 

[42 FR 37182, July 19, 1977, as amended at 67 
FR 776, Jan. 7, 2002] 
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§§ 2520.104–5—2520.104–6 [Reserved] 

§ 2520.104–20 Limited exemption for 
certain small welfare plans. 

(a) Scope. Under the authority of sec-
tion 104(a)(3) of the Act, the adminis-
trator of any employee welfare benefit 
plan which covers fewer than 100 par-
ticipants at the beginning of the plan 
year and which meets the requirements 
of paragraph (b) of this section is ex-
empted from certain reporting and dis-
closure provisions of the Act. Specifi-
cally, the administrator of such plan is 
not required to file with the Secretary 
an annual or terminal report. In addi-
tion, the administrator of a plan ex-
empted under this section— 

(1) Is not required to furnish partici-
pants covered under the plan and bene-
ficiaries receiving benefits under the 
plan with statements of the plan’s as-
sets and liabilities and receipts and dis-
bursements and a summary of the an-
nual report required by section 104(b)(3) 
of the Act; 

(2) Is not required to furnish upon 
written request of any participant or 
beneficiary a copy of the annual report 
and any terminal report, as required by 
section 104(b)(4) of the Act; 

(3) Is not required to make copies of 
the annual report available for exam-
ination by any participant or bene-
ficiary in the principal office of the ad-
ministrator and such other places as 
may be necessary, as required by sec-
tion 104(b)(2) of the Act. 

(b) Application. This exemption ap-
plies only to welfare benefit plans— 

(1) Which have fewer than 100 partici-
pants at the beginning of the plan year; 

(2)(i) For which benefits are paid as 
needed solely from the general assets 
of the employer or employee organiza-
tion maintaining the plan, or 

(ii) The benefits of which are pro-
vided exclusively through insurance 
contracts or policies issued by an in-
surance company or similar organiza-
tion which is qualified to do business in 
any State or through a qualified health 
maintenance organization as defined in 
section 1310(d) of the Public Health 
Service Act, as amended, 42 U.S.C. 
300e–9(d), the premiums for which are 
paid directly by the employer or em-
ployee organization from its general 
assets or partly from its general assets 

and partly from contributions by its 
employees or members, Provided, That 
contributions by participants are for-
warded by the employer or employee 
organization within three months of 
receipt, or 

(iii) Both; 
(3) For which, in the case of an in-

sured plan— 
(i) Refunds, to which contributing 

participants are entitled, are returned 
to them within three months of receipt 
by the employer or employee organiza-
tion, and 

(ii) Contributing participants are in-
formed upon entry into the plan of the 
provisions of the plan concerning the 
allocation of refunds; and 

(4) Which are not subject to the Form 
M–1 requirements under § 2520.101–2 
(Filing by Multiple Employer Welfare 
Arrangements and Certain Other Re-
lated Entities). 

(c) Limitations. This exemption does 
not exempt the administrator of an 
employee benefit plan from any other 
requirement of title I of the Act, in-
cluding the provisions which require 
that plan administrators furnish copies 
of the summary plan description to 
participants and beneficiaries (section 
104(b)(1)) and furnish certain docu-
ments to the Secretary of Labor upon 
request (section 104(a)(6)), and which 
authorize the Secretary of Labor to 
collect information and data from em-
ployee benefit plans for research and 
analysis (section 513). 

(d) Examples. (1) A welfare plan has 75 
participants at the beginning of the 
plan year and 105 participants at the 
end of the plan year. Plan benefits are 
fully insured and premiums are paid di-
rectly to the insurance company by the 
employer pursuant to an insurance 
contract purchased with premium pay-
ments derived half from the general as-
sets of the employer and half from em-
ployee contributions (which the em-
ployer forwards within three months of 
receipt). Refunds to the plan are paid 
to participating employees within 
three months of receipt as provided in 
the plan and as described to each par-
ticipant upon entering the plan. The 
plan appoints the employer as its plan 
administrator. The employer, as plan 
administrator, provides summary plan 
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descriptions to participants and bene-
ficiaries. He also makes copies of cer-
tain plan documents available at the 
plan’s principal office and such other 
places as necessary to give participants 
reasonable access to them. The exemp-
tion provided by § 2520.104–20 applies 
even though the plan has more than 100 
participants by the end of the plan 
year, because it had fewer than 100 par-
ticipants at the beginning of the plan 
year and otherwise satisfied the condi-
tions of the exemption. 

(2) A welfare plan is established and 
maintained in the same way as the 
plan described in example (1), except 
that a trade association which sponsors 
the plan is the holder of the insurance 
contract. Since the plan still sends the 
premium payments directly to the in-
surance company, the exemption ap-
plies, as in example (1). 

[43 FR 10148, Mar. 10, 1978, as amended at 46 
FR 5884, Jan. 21, 1981; 67 FR 776, Jan. 7, 2002; 
78 FR 13796, Mar. 1, 2013] 

§ 2520.104–21 Limited exemption for 
certain group insurance arrange-
ments. 

(a) Scope. Under the authority of sec-
tion 104(a)(3) of the Act, the adminis-
trator of any employee welfare benefit 
plan which covers fewer than 100 par-
ticipants at the beginning of the plan 
year and which meets the requirements 
of paragraph (b) of this section is ex-
empted from certain reporting and dis-
closure provisions of the Act. Specifi-
cally, the administrator of such plan is 
not required to file with the Secretary 
a terminal report or furnish upon writ-
ten request of any participant or bene-
ficiary a copy of any terminal report as 
required by section 104(b)(4) of the Act. 

(b) Application. This exemption ap-
plies only to welfare plans, each of 
which has fewer than 100 participants 
at the beginning of the plan year and 
which are part of a group insurance ar-
rangement if such arrangement: 

(1) Provides benefits to the employ-
ees of two or more unaffiliated employ-
ers, but not in connection with a mul-
tiemployer plan as defined in section 
3(37) of the Act and any regulations 
prescribed under the Act concerning 
section 3(37); 

(2) Fully insures one or more welfare 
plans of each participating employer 

through insurance contracts purchased 
solely by the employers or purchased 
partly by the employers and partly by 
their participating employees, with all 
benefit payments made by the insur-
ance company: Provided, That— 

(i) Contributions by participating 
employees are forwarded by the em-
ployers within three months of receipt, 

(ii) Refunds, to which contributing 
participants are entitled, are returned 
to them within three months of re-
ceipt, and 

(iii) Contributing participants are in-
formed upon entry into the plan of the 
provisions of the plan concerning the 
allocation of refunds; and 

(3) Uses a trust (or other entity such 
as a trade association) as the holder of 
the insurance contracts and uses a 
trust as the conduit for payment of 
premiums to the insurance company. 

(c) Limitations. This exemption does 
not exempt the administrator of an 
employee benefit plan from any other 
requirement of title I of the Act, in-
cluding the provisions which require 
that plan administrators furnish copies 
of the summary plan description to 
participants and beneficiaries (section 
104(b)(1)), file an annual report with the 
Secretary of Labor (section 104(a)(1)) 
and furnish certain documents to the 
Secretary of Labor upon request (sec-
tion 104(a)(6)), and authorize the Sec-
retary of Labor to collect information 
and data from employee benefit plans 
for research and analysis (section 513). 

(d) Examples. (1) A welfare plan has 25 
participants at the beginning of the 
plan year. It is part of a group insur-
ance arrangement of a trade associa-
tion which provides benefits to employ-
ees of two or more unaffiliated employ-
ers, but not in connection with a mul-
tiemployer plan as defined in the Act. 
Plan benefits are fully insured pursu-
ant to insurance contracts purchased 
with premium payments derived half 
from employee contributions (which 
the employer forwards within three 
months of receipt) and half from the 
general assets of each participating 
employer. Refunds to the plan are paid 
to participating employees within 
three months of receipt as provided in 
the plan and as described to each par-
ticipant upon entering the plan. The 
trade association holds the insurance 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00455 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



446 

29 CFR Ch. XXV (7–1–21 Edition) § 2520.104–22 

contracts. A trust acts as a conduit for 
payments, receiving premium pay-
ments from participating employers 
and paying the insurance company. 
The plan appoints the trade association 
as its plan administrator. The associa-
tion, as plan administrator, provides 
summary plan descriptions to partici-
pants and beneficiaries, enlisting the 
help of participating employers in car-
rying out this distribution. The plan 
administrator also makes copies of cer-
tain plan documents available to the 
plan’s principal office and such other 
places as necessary to give participants 
reasonable access to them. The plan 
administrator files with the Secretary 
an annual report covering activities of 
the plan, as required by the Act and 
such regulations as the Secretary may 
issue. The exemption provided by this 
section applies because the conditions 
of paragraph (b) have been satisfied. 

(2) Assume the same facts as para-
graph (d)(1) of this section except that 
the premium payments for the insur-
ance company are paid from the trust 
to an independent insurance brokerage 
firm acting as the agent of the insur-
ance company. The trade association is 
the holder of the insurance contract. 
The plan appoints an officer of the par-
ticipating employer as the plan admin-
istrator. The officer, as plan adminis-
trator, performs the same reporting 
and disclosure functions as the admin-
istrator in paragraph (d)(1) of this sec-
tion, enlisting the help of the associa-
tion in providing summary plan de-
scriptions and necessary information. 
The exemption provided by this section 
applies. 

(3) The facts are the same as para-
graph (d)(1) of this section except the 
welfare plan has 125 participants at the 
beginning of the plan year. The exemp-
tion provided by this section does not 
apply because the plan had 100 or more 
participants at the beginning of the 
plan year. See, however, § 2520.104–43. 

(4) The facts are the same as para-
graph (d)(2) of this section except the 
welfare plan has 125 participants. The 
exemption provided by this section 
does not apply because the plan had 100 
or more participants at the beginning 
of the plan year. See, however, 
§ 2520.104–43. 

(e) Applicability date. For purposes of 
paragraph (b)(3) of this section, the ar-
rangement may continue to use an en-
tity (such as a trade association) as the 
conduit for the payment of insurance 
premiums to the insurance company 
for reporting years of the arrangement 
beginning before January 1, 2001. 

[43 FR 10149, Mar. 10, 1978, as amended at 65 
FR 21084, Apr. 19, 2000; 67 FR 776, Jan. 7, 2002] 

§ 2520.104–22 Exemption from report-
ing and disclosure requirements for 
apprenticeship and training plans. 

(a) An employee welfare benefit plan 
that provides exclusively apprentice-
ship training benefits or other training 
benefits or that provides exclusively 
apprenticeship and training benefits 
shall not be required to meet any re-
quirement of part 1 of the Act, pro-
vided that the administrator of such 
plan: 

(1) Has filed with the Secretary the 
notice described in paragraph (b) of 
this section; 

(2) Takes steps reasonably designed 
to ensure that the information re-
quired to be contained in such notice is 
disclosed to employees of employers 
contributing to the plan who may be 
eligible to enroll in any course of study 
sponsored or established by the plan; 
and 

(3) Makes such notice available to 
such employees upon request. 

(b) The notice referred to in para-
graph (a) of this section shall contain 
accurate information concerning: 

(1) The name of the plan; 
(2) The Employer Identification 

Number (EIN) of the plan sponsor; 
(3) The name of the plan adminis-

trator; 
(4) The name and location of an office 

or person from whom an interested in-
dividual can obtain: 

(i) A description of any existing or 
anticipated future course of study 
sponsored or established by the plan, 
including any prerequisites for enroll-
ing in such course; and 

(ii) A description of the procedure by 
which to enroll in such course. 

(c) The notice referred to in para-
graph (a) of this section shall be filed 
with the Secretary electronically in 
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accordance with the instructions pub-
lished by the Department. 

[45 FR 15529, Mar. 11, 1980, as amended at 45 
FR 27933, Apr. 25, 1980; 54 FR 8629, Mar. 1, 
1989; 68 FR 16400, Apr. 3, 2003; 84 FR 27955, 
June 17, 2019] 

§ 2520.104–23 Alternative method of 
compliance for pension plans for 
certain selected employees. 

(a) Purpose and scope. (1) This section 
contains an alternative method of com-
pliance with the reporting and disclo-
sure requirements of part 1 of title I of 
the Employee Retirement Income Se-
curity Act of 1974 for unfunded or in-
sured pension plans maintained by an 
employer for a select group of manage-
ment or highly compensated employ-
ees, pursuant to the authority of the 
Secretary of Labor under section 110 of 
the Act (88 Stat. 851). 

(2) Under section 110 of the Act, the 
Secretary is authorized to prescribe an 
alternative method for satisfying any 
requirement of part 1 of title I of the 
Act with respect to any pension plans, 
or class of pension plans, subject to 
such requirement. 

(b) Filing obligation. Under the au-
thority of section 110 of the Act, an al-
ternative form of compliance with the 
reporting and disclosure requirements 
of part 1 of the Act is provided for cer-
tain pension plans for a select group of 
management or highly compensated 
employees. The administrator of a pen-
sion plan described in paragraph (d) 
shall be deemed to satisfy the report-
ing and disclosure provisions of part 1 
of title I of the Act by— 

(1) Filing a statement with the Sec-
retary of Labor that includes the name 
and address of the employer, the em-
ployer identification number (EIN) as-
signed by the Internal Revenue Serv-
ice, a declaration that the employer 
maintains a plan or plans primarily for 
the purpose of providing deferred com-
pensation for a select group of manage-
ment or highly compensated employ-
ees, and a statement of the number of 
such plans and the number of employ-
ees in each, and 

(2) Providing plan documents, if any, 
to the Secretary upon request as re-
quired by section 104(a)(6) of the Act. 
Only one statement need be filed for 
each employer maintaining one or 

more of the plans described in para-
graph (d) of this section. For plans in 
existence on May 4, 1975, the statement 
shall be filed on or before August 31, 
1975. For a plan to which part 1 of title 
I of the Act becomes applicable after 
May 4, 1975, the statement shall be 
filed within 120 days after the plan be-
comes subject to part 1. 

(c) Electronic filing of statement. State-
ments referred to in paragraph (b) of 
this section shall be filed with the Sec-
retary electronically in accordance 
with the instructions published by the 
Department. 

(d) Application. The alternative form 
of compliance described in paragraph 
(b) of this section is available only to 
employee pension benefit plans— 

(1) Which are maintained by an em-
ployer primarily for the purpose of pro-
viding deferred compensation for a se-
lect group of management or highly 
compensated employees, and 

(2) For which benefits (i) are paid as 
needed solely from the general assets 
of the employer, (ii) are provided exclu-
sively through insurance contracts or 
policies, the premiums for which are 
paid directly by the employer from its 
general assets, issued by an insurance 
company or similar organization which 
is qualified to do business in any State, 
or (iii) both. 

[40 FR 34533, Aug. 15, 1975, as amended at 54 
FR 8629, Mar. 1, 1989; 67 FR 776, Jan. 7, 2002; 
68 FR 16400, Apr. 3, 2003; 84 FR 27955, June 17, 
2019] 

§ 2520.104–24 Exemption for welfare 
plans for certain selected employ-
ees. 

(a) Purpose and scope. (1) This section, 
under the authority of section 104(a)(3) 
of the Employee Retirement Income 
Security Act of 1974, exempts unfunded 
or insured welfare plans maintained by 
an employer for the purpose of pro-
viding benefits for a select group of 
management or highly compensated 
employees from the reporting and dis-
closure provisions of part 1 of title I of 
the Act, except for the requirement to 
provide plan documents to the Sec-
retary of Labor upon request under sec-
tion 104(a)(1) of the Act. 

(2) Under section 104(a)(3) of the Act, 
the Secretary is authorized to exempt 
by regulation any welfare benefit plan 
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from all or part of the reporting and 
disclosure requirements of title I of the 
Act. 

(b) Exemption. Under the authority of 
section 104(a)(3) of the Act, each em-
ployee welfare benefit plan described in 
paragraph (c) of this section is exempt-
ed from the reporting and disclosure 
provisions of part 1 of title I of the Act, 
except for providing plan documents to 
the Secretary of Labor upon request as 
required by section 104(a)(6). 

(c) Application. This exemption is 
available only to employee welfare 
benefit plans: 

(1) Which are maintained by an em-
ployer primarily for the purpose of pro-
viding benefits for a select group of 
management or highly compensated 
employees, and 

(2) For which benefits (i) are paid as 
needed solely from the general assets 
of the employer, (ii) are provided exclu-
sively through insurance contracts or 
policies, the premiums for which are 
paid directly by the employer from its 
general assets, issued by an insurance 
company or similar organization which 
is qualified to do business in any State, 
or (iii) both. 

[40 FR 34533, Aug. 15, 1975, as amended at 67 
FR 776, Jan. 7, 2002] 

§ 2520.104–25 Exemption from report-
ing and disclosure for day care cen-
ters. 

Under the authority of section 
104(a)(3) of the Act, day care centers 
are exempted from the reporting and 
disclosure provisions of part 1 of title I 
of the Act, except for providing plan 
documents to the Secretary upon re-
quest as required under section 
104(a)(6) of the Act. 

[40 FR 34533, Aug. 15, 1975, as amended at 67 
FR 776, Jan. 7, 2002] 

§ 2520.104–26 Limited exemption for 
certain unfunded dues financed 
welfare plans maintained by em-
ployee organizations. 

(a) Scope. Under the authority of sec-
tion 104(a)(3) of the Act, a welfare ben-
efit plan that meets the requirements 
of paragraph (b) of this section is ex-
empted from the provisions of the Act 
that require filing with the Secretary 
an annual report and furnishing a sum-
mary annual report to participants and 

beneficiaries. Such plans may use a 
simplified method of reporting and dis-
closure to comply with the require-
ment to furnish a summary plan de-
scription to participants and bene-
ficiaries, as follows: 

(1) In lieu of filing an annual report 
with the Secretary or distributing a 
summary annual report, a filing is 
made of Report Form LM–2 or LM–3, 
pursuant to the Labor-Management 
Reporting and Disclosure Act 
(LMRDA) and regulations thereunder, 
and 

(2) In lieu of a summary plan descrip-
tion, the employee organization con-
stitution or by-laws may be furnished 
in accordance with § 2520.104b–2 to par-
ticipants and beneficiaries together 
with any supplement to such document 
necessary to meet the requirements of 
§§ 2520.102–2 and 2520.102–3. 

(b) Application. This exemption is 
available only to welfare benefit plans 
maintained by an employee organiza-
tion, as that term is defined in section 
3(4) of the Act, paid for out of the em-
ployee organization’s general assets, 
which are derived wholly or partly 
from membership dues, and which 
cover employee organization members 
and their beneficiaries. 

(c) Limitations. This exemption does 
not exempt the administrator from any 
other requirement of part 1 of title I of 
the Act. 

[42 FR 37184, July 19, 1977, as amended at 67 
FR 776, Jan. 7, 2002] 

§ 2520.104–27 Alternative method of 
compliance for certain unfunded 
dues financed pension plans main-
tained by employee organizations. 

(a) Scope. Under the authority of sec-
tion 110 of the Act, a pension benefit 
plan that meets the requirements of 
paragraph (b) of this section is exempt-
ed from the provisions of the Act that 
require filing with the Secretary an an-
nual report and furnishing a summary 
annual report to participants and bene-
ficiaries receiving benefits. Such plans 
may use a simplified method of report-
ing and disclosure to comply with the 
requirement to furnish a summary plan 
description to participants and bene-
ficiaries receiving benefits, as follows: 

(1) In lieu of filing an annual report 
with the Secretary or distributing a 
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1 Schedule B was filed as part of the origi-
nal document. 

summary annual report, a filing is 
made of Report Form LM–2 or LM–3, 
pursuant to the Labor-Management 
Reporting and Disclosure Act 
(LMRDA) and regulations thereunder, 
and 

(2) In lieu of a summary plan descrip-
tion, the employee organization con-
stitution or bylaws may be furnished in 
accordance with § 2520.104b–2 to partici-
pants and beneficiaries together with 
any supplement to such document nec-
essary to meet the requirements of 
§§ 2520.102–2 and 2520.102–3. 

(b) Application. This exemption is 
available only to pension benefit plans 
maintained by an employee organiza-
tion, as that term is defined in section 
3(4) of the Act, paid for out of the em-
ployee organization’s general assets, 
which are derived wholly or partly 
from membership dues, and which 
cover employee organization members 
and their beneficiaries. 

(c) Limitations. This exemption does 
not exempt the administrator from any 
other requirement of part 1 of title I of 
the Act. 

[42 FR 37184, July 19, 1977, as amended at 67 
FR 777, Jan. 7, 2002] 

§ 2520.104–28 [Reserved] 

§ 2520.104–41 Simplified annual report-
ing requirements for plans with 
fewer than 100 participants. 

(a) General. (1) Under the authority of 
section 104(a)(2)(A), the Secretary of 
Labor may prescribe simplified annual 
reporting for employee pension benefit 
plans with fewer than 100 participants. 

(2) Under the authority of section 
104(a)(3), the Secretary of Labor may 
provide a limited exemption for any 
employee welfare benefit plan with re-
spect to certain annual reporting re-
quirements. 

(b) Application. The administrator of 
an employee pension or welfare benefit 
plan which covers fewer than 100 par-
ticipants at the beginning of the plan 
year and the administrator of an em-
ployee pension or welfare benefit plan 
described in § 2520.103–1(d) may file the 
simplified annual report described in 
paragraph (c) of this section in lieu of 
the annual report described in 
§ 2520.103–1(b). 

(c) Contents. The administrator of an 
employee pension or welfare benefit 
plan described in paragraph (b) of this 
section shall file, in the manner de-
scribed in § 2520.104a–5, a completed 
Form 5500 ‘‘Annual Return/Report of 
Employee Benefit Plan’’ including, if 
applicable, the information described 
in § 2520.103–1(f) or, to the extent eligi-
ble, a completed Form 5500–SF ‘‘Short 
Form Annual Return/Report of Small 
Employee Benefit Plan,’’ and any re-
quired schedules or statements pre-
scribed by the instructions to the ap-
plicable form, and, unless waived by 
§ 2520.104–44 or § 2520.104–46, a report of 
an independent qualified public ac-
countant meeting the requirements of 
§ 2520.103–1(b). 

[43 FR 10150, Mar. 10, 1978, as amended at 45 
FR 51446, Aug. 1, 1980; 54 FR 8629, Mar. 1, 1989; 
65 FR 21084, Apr. 19, 2000; 65 FR 62973, Oct. 19, 
2000; 78 FR 13796, Mar. 1, 2013] 

§ 2520.104–42 Waiver of certain actu-
arial information in the annual re-
port. 

Under the authority of section 
104(a)(2)(A) of ERISA, the requirement 
of section 103(d)(6) of ERISA that the 
annual report include as part of the ac-
tuarial statement (Schedule B) 1 the 
present value of all of the plan’s liabil-
ities for nonforfeitable pension benefits 
allocated by termination priority cat-
egories, as set forth in section 4044 of 
title IV of ERISA, and the actuarial as-
sumptions used in these computations, 
is waived. 

[44 FR 5446, Jan. 26, 1979] 

§ 2520.104–43 Exemption from annual 
reporting requirement for certain 
group insurance arrangements. 

(a) General. Under the authority of 
section 104(a)(3) of the Act, the admin-
istrator of an employee welfare benefit 
plan which meets the requirements of 
paragraph (b) of this section is not re-
quired to file an annual report with the 
Secretary of Labor as required by sec-
tion 104(a)(1) of the Act. 

(b) Application. (1) This exemption ap-
plies only to a welfare plan for a plan 
year in which (i) such plan meets the 
requirements of § 2520.104–21, except the 
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requirement that the plan cover fewer 
than 100 participants at the beginning 
of the plan year, and 

(ii) An annual report containing the 
items set forth in § 2520.103–2 has been 
filed with the Secretary of Labor in ac-
cordance with § 2520.104a–6 by the trust 
or other entity which is the holder of 
the group insurance contracts by which 
plan benefits are provided. 

(2) For purposes of this section, the 
terms ‘‘group insurance arrangement’’ 
or ‘‘trust or other entity’’ shall be used 
in place of the terms ‘‘plan’’ and ‘‘plan 
administrator,’’ as applicable, in 
§§ 2520.103–3, 2520.103–4, 2520.103–6, 
2520.103–8, 2520.103–9 and 2520.103–10. 

(c) Limitation. This provision does not 
exempt the administrator of an em-
ployee benefit plan which meets the re-
quirements of paragraph (b) from fur-
nishing a copy of a summary annual re-
port to participants and beneficiaries 
of the plan, as required by section 
104(b)(3) of the Act. 

[43 FR 10150, Mar. 10, 1978, as amended at 65 
FR 21084, Apr. 19, 2000; 67 FR 777, Jan. 7, 2002] 

§ 2520.104–44 Limited exemption and 
alternative method of compliance 
for annual reporting by unfunded 
plans and by certain insured plans. 

(a) General. (1) Under the authority of 
section 104(a)(3) of the Act, the Sec-
retary of Labor may exempt an em-
ployee welfare benefit plan from any or 
all of the reporting and disclosure re-
quirements of title I. An employee wel-
fare benefit plan which meets the re-
quirements of paragraph (b)(1) of this 
section is not required to comply with 
the annual reporting requirements de-
scribed in paragraph (c) of this section. 

(2) Under the authority of section 110 
of the Act, an alternative method of 
compliance is prescribed for certain 
employee pension benefit plans subject 
to part 1, title I of the Act. An em-
ployee pension benefit plan which 
meets the requirements of paragraph 
(b)(2) or (b)(3) of this section is not re-
quired to comply with the annual re-
porting requirements described in 
paragraph (c) of this section. 

(b) Application. This section applies 
only to: 

(1) An employee welfare benefit plan 
under the terms of which benefits are 
to be paid— 

(i) Solely from the general assets of 
the employer or employee organization 
maintaining the plan; 

(ii) The benefits of which are pro-
vided exclusively through insurance 
contracts or policies issued by an in-
surance company or similar organiza-
tion which is qualified to do business in 
any State or through a qualified health 
maintenance organization as defined in 
section 1310(d) of the Public Health 
Service Act, as amended, 42 U.S.C. 
300e–9(d), the premiums for which are 
paid directly by the employer or em-
ployee organization from its general 
assets or partly from its general assets 
and partly from contributions by its 
employees or members, provided that 
any plan assets held by such an insur-
ance company are held solely in the 
general account of such company or or-
ganization, contributions by partici-
pants are forwarded by the employer or 
employee organization within three 
months of receipt and, in the case of a 
plan that provides for the return of re-
funds to contributing participants, 
such refunds are returned to them 
within three months of receipt by the 
employer or employee organization, or 

(iii) Partly in the manner specified in 
paragraph (b)(1)(i) of this section and 
partly in the manner specified in para-
graph (b)(1)(ii) of this section; and 

(2) A pension benefit plan the bene-
fits of which are provided exclusively 
through allocated insurance contracts 
or policies which are issued by, and 
pursuant to the specific terms of such 
contracts or policies benefit payments 
are fully guaranteed by an insurance 
company or similar organization which 
is qualified to do business in any State, 
and the premiums for which are paid 
directly by the employer or employee 
organization from its general assets or 
partly from its general assets and part-
ly from contributions by its employees 
or members: Provided, That contribu-
tions by participants are forwarded by 
the employer or employee organization 
to the insurance company or organiza-
tion within three months of receipt 
and, in the case of a plan that provides 
for the return of refunds to contrib-
uting participants, such refunds are re-
turned to them within three months of 
receipt by the employer or employee 
organization. 
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(c) Contents. An employee benefit 
plan described in paragraph (b) of this 
section is exempt from complying with 
the following annual reporting require-
ments: 

(1) Completing certain items of the 
annual report relating to financial in-
formation and transactions entered 
into by the plan as described in the in-
structions to the Form 5500 ‘‘Annual 
Return/Report of Employee Benefit 
Plan’’ and accompanying schedules; 

(2) Engaging an independent qualified 
public accountant pursuant to section 
103(a)(3)(A) of the Act and § 2520.103–1(b) 
to conduct an examination of the fi-
nancial statements and schedules of 
the plan; and 

(3) Including in the annual report a 
report of an independent qualified pub-
lic accountant concerning the financial 
statements and schedules required to 
be a part of the annual report pursuant 
to section 103(b) of the Act and 
§ 2520.103–1(b). 

(d) Limitation. This section does not 
exempt any plan from filing an annual 
report form with the Secretary in ac-
cordance with section 104(a)(1) of the 
Act and § 2520.104a–5. 

(e) Example. A welfare plan which is 
funded entirely with insurance con-
tracts and which meets all the require-
ments of exemption under § 2520.104–20 
except that it covers 100 or more par-
ticipants at the beginning of the plan 
year is not exempt from the annual re-
porting requirements under § 2520.104– 
20, but is exempt from certain report-
ing requirements under § 2520.104–44. 
Under the latter section, such a welfare 
plan should file Form 5500, including 
Schedule A ‘‘Insurance Information.’’ 
However, the plan is not required to 
engage an independent qualified public 
accountant and need not complete cer-
tain items on form 5500. 

[43 FR 10150, Mar. 10, 1978, as amended at 45 
FR 51446, Aug. 1, 1980; 46 FR 5884, Jan. 21, 
1981; 65 FR 21085, Apr. 19, 2000; 67 FR 777, Jan. 
7, 2002; 72 FR 64728, Nov. 16, 2007] 

§ 2520.104–45 [Reserved] 

§ 2520.104–46 Waiver of examination 
and report of an independent quali-
fied public accountant for employee 
benefit plans with fewer than 100 
participants. 

(a) General. (1) Under the authority of 
section 103(a)(3)(A) of the Act, the Sec-
retary may waive the requirements of 
section 103(a)(3)(A) in the case of a plan 
for which simplified annual reporting 
has been prescribed in accordance with 
section 104(a)(2) of the Act. 

(2) Under the authority of section 
104(a)(3) of the Act the Secretary may 
exempt any employee welfare benefit 
plan from certain annual reporting re-
quirements. 

(b) Application. (1)(i) The adminis-
trator of an employee pension benefit 
plan for which simplified annual re-
porting has been prescribed in accord-
ance with section 104(a)(2)(A) of the 
Act and § 2520.104–41 is not required to 
comply with the annual reporting re-
quirements described in paragraph (c) 
of this section, provided that with re-
spect to each plan year for which the 
waiver is claimed— 

(A)(1) At least 95 percent of the as-
sets of the plan constitute qualifying 
plan assets within the meaning of para-
graph (b)(1)(ii) of this section, or 

(2) Any person who handles assets of 
the plan that do not constitute quali-
fying plan assets is bonded in accord-
ance with the requirements of section 
412 of the Act and the regulations 
issued thereunder, except that the 
amount of the bond shall not be less 
than the value of such assets; 

(B) The summary annual report (de-
scribed in § 2520.104b–10) or, in the case 
of plans subject to section 101(f) of the 
Act, the annual funding notice (de-
scribed in § 2520.101–5), includes, in ad-
dition to any other required informa-
tion: 

(1) Except for qualifying plan assets 
described in paragraph (b)(1)(ii)(A), (B) 
and (F) of this section, the name of 
each regulated financial institution 
holding (or issuing) qualifying plan as-
sets and the amount of such assets re-
ported by the institution as of the end 
of the plan year; 

(2) The name of the surety company 
issuing the bond, if the plan has more 
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than 5% of its assets in non-qualifying 
plan assets; 

(3) A notice indicating that partici-
pants and beneficiaries may, upon re-
quest and without charge, examine, or 
receive copies of, evidence of the re-
quired bond and statements received 
from the regulated financial institu-
tions describing the qualifying plan as-
sets; and 

(4) A notice stating that participants 
and beneficiaries should contact the 
Regional Office of the U.S. Department 
of Labor’s Employee Benefits Security 
Administration if they are unable to 
examine or obtain copies of the regu-
lated financial institution statements 
or evidence of the required bond, if ap-
plicable; and 

(C) in response to a request from any 
participant or beneficiary, the admin-
istrator, without charge to the partici-
pant or beneficiary, makes available 
for examination, or upon request fur-
nishes copies of, each regulated finan-
cial institution statement and evidence 
of any bond required by paragraph 
(b)(1)(i)(A)(2). 

(ii) For purposes of paragraph (b)(1), 
the term ‘‘qualifying plan assets’’ 
means: 

(A) Qualifying employer securities, 
as defined in section 407(d)(5) of the Act 
and the regulations issued thereunder; 

(B) Any loan meeting the require-
ments of section 408(b)(1) of the Act 
and the regulations issued thereunder; 

(C) Any assets held by any of the fol-
lowing institutions: 

(1) A bank or similar financial insti-
tution as defined in § 2550.408b–4(c); 

(2) An insurance company qualified 
to do business under the laws of a 
state; 

(3) An organization registered as a 
broker-dealer under the Securities Ex-
change Act of 1934; or 

(4) Any other organization authorized 
to act as a trustee for individual retire-
ment accounts under section 408 of the 
Internal Revenue Code. 

(D) Shares issued by an investment 
company registered under the Invest-
ment Company Act of 1940; 

(E) Investment and annuity con-
tracts issued by any insurance com-
pany qualified to do business under the 
laws of a state; and, 

(F) In the case of an individual ac-
count plan, any assets in the individual 
account of a participant or beneficiary 
over which the participant or bene-
ficiary has the opportunity to exercise 
control and with respect to which the 
participant or beneficiary is furnished, 
at least annually, a statement from a 
regulated financial institution referred 
to in paragraphs (b)(1)(ii)(C), (D) or (E) 
of this section describing the assets 
held (or issued) by such institution and 
the amount of such assets. 

(iii)(A) For purposes of this para-
graph (b)(1), the determination of the 
percentage of all plan assets consisting 
of qualifying plan assets with respect 
to a given plan year shall be made in 
the same manner as the amount of the 
bond is determined pursuant to 
§§ 2580.412–11, 2580.412–14, and 2580.412–15. 

(B) Examples. Plan A, which reports 
on a calendar year basis, has total as-
sets of $600,000 as of the end of the 1999 
plan year. Plan A’s assets, as of the end 
of year, include: investments in various 
bank, insurance company and mutual 
fund products of $520,000; investments 
in qualifying employer securities of 
$40,000; participant loans, meeting the 
requirements of ERISA section 
408(b)(1), totaling $20,000; and a $20,000 
investment in a real estate limited 
partnership. Because the only asset of 
the plan that does not constitute a 
‘‘qualifying plan asset’’ is the $20,000 
real estate investment and that invest-
ment represents less than 5% of the 
plan’s total assets, no bond would be 
required under the proposal as a condi-
tion for the waiver for the 2000 plan 
year. By contrast, Plan B also has total 
assets of $600,000 as of the end of the 
1999 plan year, of which $558,000 con-
stitutes ‘‘qualifying plan assets’’ and 
$42,000 constitutes non-qualifying plan 
assets. Because 7%—more than 5%—of 
Plan B’s assets do not constitute 
‘‘qualifying plan assets,’’ Plan B, as a 
condition to electing the waiver for the 
2000 plan year, must ensure that it has 
a fidelity bond in an amount equal to 
at least $42,000 covering persons han-
dling non-qualifying plan assets. Inas-
much as compliance with section 412 
requires the amount of bonds to be not 
less than 10% of the amount of all the 
plan’s funds or other property handled, 
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the bond acquired for section 412 pur-
poses may be adequate to cover the 
non-qualifying plan assets without an 
increase (i.e., if the amount of the bond 
determined to be needed for the rel-
evant persons for section 412 purposes 
is at least $42,000). As demonstrated by 
the foregoing example, where a plan 
has more than 5% of its assets in non- 
qualifying plan assets, the bond re-
quired by the proposal is for the total 
amount of the non-qualifying plan as-
sets, not just the amount in excess of 
5%. 

(2) The administrator of an employee 
welfare benefit plan that covers fewer 
than 100 participants at the beginning 
of the plan year is not required to com-
ply with annual reporting require-
ments described in paragraph (c) of this 
section. 

(c) Waiver. The administrator of a 
plan described in paragraph (b)(1) or (2) 
of this section is not required to: 

(1) Engage an independent qualified 
public accountant to conduct an exam-
ination of the financial statements of 
the plan; 

(2) Include within the annual report 
the financial statements and schedules 
prescribed in section 103(b) of the Act 
and §§ 2520.103–1, 2520.103–2, and 2520.103– 
10; and 

(3) Include within the annual report a 
report of an independent qualified pub-
lic accountant as prescribed in section 
103(a)(3)(A) of the Act and § 2520.103–1. 

(d) Limitations. (1) The waiver de-
scribed in this section does not affect 
the obligation of a plan described in 
paragraph (b) (1) or (2) of this section 
to file a Form 5500 ‘‘Annual Return/Re-
port of Employee Benefit Plan,’’ in-
cluding any required schedules or 
statements prescribed by the instruc-
tions to the form. See § 2520.104–41. 

(2) For purposes of this section, an 
employee pension benefit plan for 
which simplified annual reporting has 
been prescribed includes an employee 
pension benefit plan which elects to 
file a Form 5500 as a small plan pursu-
ant to § 2520.103–1(d) with respect to the 
plan year for which the waiver is 
claimed. See § 2520.104–41. 

(3) For purposes of this section, an 
employee welfare benefit plan that cov-
ers fewer than 100 participants at the 
beginning of the plan year includes an 

employee welfare benefit plan which 
elects to file a Form 5500 as a small 
plan pursuant to § 2520.103–1(d) with re-
spect to the plan year for which the 
waiver is claimed. See § 2520.104–41. 

(4) A plan that elects to file a Form 
5500 as a large plan pursuant to 
§ 2520.103–1(d) may not claim a waiver 
under this section. 

(e) Model notice. The appendix to this 
section contains model language for in-
clusion in the summary annual report 
to assist plan administrators in com-
plying with the requirements of para-
graph (b)(1)(i)(B) of this section to 
avail themselves of the waiver of exam-
ination and report of the independent 
qualified public accountant for em-
ployee benefit plans with fewer than 
100 participants. Use of the model lan-
guage is not mandatory. In order to use 
the model language in the plan’s sum-
mary annual report, administrators 
must, in addition to any other informa-
tion required to be in the summary an-
nual report, select among alternative 
language and add relevant information 
where appropriate in the model lan-
guage. Items of information that are 
not applicable to a particular plan may 
be deleted. Use of the model language, 
appropriately modified and supple-
mented, will be deemed to satisfy the 
notice content requirements of para-
graph (b)(1)(i)(B) of this section. 

APPENDIX TO § 2520.104–46—MODEL SUMMARY 
ANNUAL REPORT NOTICE (PLAN ADMINISTRA-
TORS WILL NEED TO MODIFY THE MODEL TO 
OMIT INFORMATION THAT IS NOT APPLICA-
BLE TO THE PLAN) 

The U.S. Department of Labor’s regula-
tions require that an independent qualified 
public accountant audit the plan’s financial 
statements unless certain conditions are met 
for the audit requirement to be waived. This 
plan met the audit waiver conditions for the 
plan year beginning (insert year) and there-
fore has not had an audit performed. Instead, 
the following information is provided to as-
sist you in verifying that the assets reported 
on the (Form 5500 or Form 5500-SF—select as 
applicable) were actually held by the plan. 

At the end of the (insert year) plan year, 
the plan had (include separate entries for 
each regulated financial institution holding 
or issuing qualifying plan assets): 

[Set forth amounts and names of institu-
tions as applicable where indicated], [(insert 
$ amount) in assets held by (insert name of 
bank)], [(insert $ amount) in securities held 
by (insert name of registered broker-dealer)], 
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[(insert $ amount) in shares issued by (insert 
name of registered investment company)], 
[(insert $ amount) in investment or annuity 
contract issued by (insert name of insurance 
company)]. 

The plan receives year-end statements 
from these regulated financial institutions 
that confirm the above information. [Insert 
as applicable—The remainder of the plan’s 
assets were (1) qualifying employer securi-
ties, (2) loans to participants, (3) held in indi-
vidual participant accounts with invest-
ments directed by participants and bene-
ficiaries and with account statements from 
regulated financial institutions furnished to 
the participant or beneficiary at least annu-
ally, or (4) other assets covered by a fidelity 
bond at least equal to the value of the assets 
and issued by an approved surety company.] 

Plan participants and beneficiaries have a 
right, on request and free of charge, to get 
copies of the financial institution year-end 
statements and evidence of the fidelity bond. 
If you want to examine or get copies of the 
financial institution year-end statements or 
evidence of the fidelity bond, please contact 
[insert mailing address and any other avail-
able way to request copies such as e-mail and 
phone number]. 

If you are unable to obtain or examine cop-
ies of the regulated financial institution 
statements or evidence of the fidelity bond, 
you may contact the regional office of the 
U.S. Department of Labor’s Employee Bene-
fits Security Administration (EBSA) for as-
sistance by calling toll-free 1.866.444.EBSA 
(3272). A listing of EBSA regional offices can 
be found at http://www.dol.gov/ebsa. 

General information regarding the audit 
waiver conditions applicable to the plan can 
be found on the U.S. Department of Labor 
Web site at http://www.dol.gov/ebsa under the 
heading ‘‘Frequently Asked Questions.’’ 

[43 FR 10151, Mar. 10, 1978, as amended at 43 
FR 14010, Apr. 4, 1978; 45 FR 51447, Aug. 1, 
1980; 54 FR 8629, Mar. 1, 1989; 65 FR 21085, Apr. 
19, 2000; 65 FR 62973, Oct. 19, 2000; 72 FR 64728, 
Nov. 16, 2007; 80 FR 5663, Feb. 2, 2015] 

§ 2520.104–47 Limited exemption and 
alternative method of compliance 
for filing of insurance company fi-
nancial reports. 

An administrator of an employee 
benefit plan to which section 103(e)(2) 
of the Act applies shall be deemed in 
compliance with the requirement to in-
clude with its annual report a copy of 
the financial report of the insurance 
company, insurance service or similar 
organization, provided that the admin-
istrator files a copy of such report 
within 45 days of receipt of a written 

request for such report by the Sec-
retary of Labor. 

[45 FR 14034, Mar. 4, 1980] 

§ 2520.104–48 Alternative method of 
compliance for model simplified 
employee pensions—IRS Form 
5305–SEP. 

Under the authority of section 110 of 
the Act the provisions of this section 
are prescribed as an alternative meth-
od of compliance with the reporting 
and disclosure requirements set forth 
in part 1 of title I of the Employee Re-
tirement Income Security Act of 1974 
in the case of a simplified employee 
pension (SEP) described in section 
408(k) of the Internal Revenue Code of 
1954 as amended (the Code) that is cre-
ated by use without modification of In-
ternal Revenue Service (IRS) Form 
5305–SEP. 

(a) At the time an employee becomes 
eligible to participate in the SEP 
(whether at the creation of the SEP or 
thereafter), the administrator of the 
SEP (generally the employer estab-
lishing and maintaining the SEP) shall 
furnish the employee with a copy of 
the completed and unmodified IRS 
Form 5305–SEP used to create the SEP, 
including (1) the completed Contribu-
tion Agreement, (2) the General Infor-
mation and Guidelines, and (3) the 
Questions and Answers. 

(b) Following the end of each cal-
endar year the administrator of the 
SEP shall notify each participant in 
the SEP in writing of any employer 
contributions made under the Con-
tribution Agreement to the partici-
pant’s individual retirement account or 
individual retirement annuity (IRA) 
for that year. 

(c) If the employer establishing and 
maintaining the SEP selects, rec-
ommends, or in any other way influ-
ences employees to choose a particular 
IRA or type of IRA into which con-
tributions under the SEP will be made, 
and if that IRA is subject to restric-
tions on a participant’s ability to with-
draw funds (other than restrictions im-
posed by the Code that apply to all 
IRAs), the administrator of the SEP 
shall give to each employee, in writing, 
within 90 days of the adoption of this 
regulation or at the time such em-
ployee becomes eligible to participate 
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in the SEP, whichever is later, a clear 
explanation of those restrictions and a 
statement to the effect that other 
IRAs, into which rollovers or employee 
contributions may be made, may not 
be subject to such restrictions. 

[45 FR 24869, Apr. 11, 1980] 

§ 2520.104–49 Alternative method of 
compliance for certain simplified 
employee pensions. 

Under the authority of section 110 of 
the Act, the provisions of this section 
are prescribed as an alternative meth-
od of compliance with the reporting 
and disclosure requirements set forth 
in part 1 of title I of the Act for a sim-
plified employee pension (SEP) de-
scribed in section 408(k) of the Internal 
Revenue Code of 1954 as amended, ex-
cept for: 

A SEP that is created by proper use of 
Internal Revenue Service Form 5305– 
SEP, or; a SEP in connection with 
which the employer who establishes or 
maintains the SEP selects, rec-
ommends or influences its employees 
to choose the IRAs into which em-
ployer contributions will be made and 
those IRAs are subject to provisions 
that prohibit withdrawal of funds by 
participants for any period of time. 

(a) At the time an employee becomes 
eligible to participate in the SEP 
(whether at the creation of the SEP or 
thereafter) or up to 90 days after the ef-
fective date of this regulation, which-
ever is later, the administrator of the 
SEP (generally the employer estab-
lishing or maintaining the SEP) shall 
furnish the employee in writing with: 

(1) Specific information concerning 
the SEP, including: 

(i) The requirements for employee 
participation in the SEP, 

(ii) The formula to be used to allo-
cate employer contributions made 
under the SEP to each participant’s in-
dividual retirement account or annuity 
(IRA), 

(iii) The name or title of the indi-
vidual who is designated by the em-
ployer to provide additional informa-
tion to participants concerning the 
SEP, and 

(iv) If the employer who establishes 
or maintains the SEP selects, rec-
ommends or substantially influences 

its employees to choose the IRAs into 
which employer contributions under 
the SEP will be made, a clear expla-
nation of the terms of those IRAs, such 
as the rate(s) of return and any restric-
tions on a participant’s ability to roll 
over or withdraw funds from the IRAs, 
including restrictions that allow roll-
overs or withdrawals but reduce earn-
ings of the IRAs or impose other pen-
alties. 

(2) General information concerning 
SEPs and IRAs, including a clear ex-
planation of: 

(i) What a SEP is and how it oper-
ates, 

(ii) The statutory provisions prohib-
iting discrimination in favor of highly 
compensated employees, 

(iii) A participant’s right to receive 
contributions under a SEP-and the al-
lowable sources of contributions to a 
SEP-related IRA (SEP-IRA), 

(iv) The statutory limits on contribu-
tions to SEP-IRAs, 

(v) The consequences of excess con-
tributions to a SEP-IRA and how to 
avoid excess contributions, 

(vi) A participant’s rights with re-
spect to contributions made under a 
SEP to his or her IRA(s), 

(vii) How a participant must treat 
contributions to a SEP-IRA for tax 
purposes, 

(viii) The statutory provisions con-
cerning withdrawal of funds from a 
SEP-IRA and the consequences of a 
premature withdrawal, and 

(ix) A participant’s ability to roll 
over or transfer funds from a SEP-IRA 
to another IRA, SEP-IRA, or retire-
ment bond, and how such a rollover or 
transfer may be effected without caus-
ing adverse tax consequences. 

(3) A statement to the effect that: 
(i) IRAs other than the IRA(s) into 

which employer contributions will be 
made under the SEP may provide dif-
ferent rates of return and may have 
different terms concerning, among 
other things, transfers and withdrawals 
of funds from the IRA(s), 

(ii) In the event a participant is enti-
tled to make a contribution or rollover 
to an IRA, such contribution or roll-
over can be made to an IRA other than 
the one into which employer contribu-
tions under the SEP are to be made, 
and 
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(iii) Depending on the terms of the 
IRA into which employer contributions 
are made, a participant may be able to 
make rollovers or transfers of funds 
from that IRA to another IRA. 

(4) A description of the disclosure re-
quired by the Internal Revenue Service 
to be made to individuals for whose 
benefit an IRA is established by the fi-
nancial institution or other person who 
sponsors the IRA(s) into which con-
tributions will be made under the SEP. 

(5) A statement that, in addition to 
the information provided to an em-
ployee at the time he or she becomes 
eligible to participate in a SEP, the ad-
ministrator of the SEP must furnish 
each participant: 

(i) Within 30 days of the effective 
date of any amendment to the terms of 
the SEP, a copy of the amendment and 
a clear written explanation of its ef-
fects, and 

(ii) No later than the later of: 
(A) January 31 of the year following 

the year for which a contribution is 
made, 

(B) 30 days after a contribution is 
made, or 

(C) 30 days after the effective date of 
this regulation 

written notification of any employer 
contributions made under the SEP to 
that participant’s IRA(s). 

(6) In the case of a SEP that provides 
for integration with Social Security 

(i) A statement that Social Security 
taxes paid by the employer on account 
of a participant will be considered as 
an employer contribution under the 
SEP to a participant’s SEP-IRA for 
purposes of determining the amount 
contributed to the SEP-IRA(s) of a par-
ticipant by the employer pursuant to 
the allocation formula, 

(ii) A description of the effect that 
integration with Social Security would 
have on employer contributions under 
a SEP, and 

(iii) The integration formula, which 
may constitute part of the allocation 
formula required by paragraph (a)(1)(ii) 
of this section. 

(b)(1) The requirements of paragraphs 
(a)(1)(i), (ii), (iii) and (a)(6)(i) of this 
regulation may be met by furnishing 
the SEP agreement to participants, 
provided that the SEP agreement is 
written in a manner reasonably cal-

culated to be understood by the aver-
age plan participant. 

(2) The requirements of paragraph 
(a)(1)(iv) of this regulation may be met 
through disclosure materials furnished 
by the financial institution in which 
the participant’s IRA is maintained, 
provided the materials contain the in-
formation specified in such paragraph. 

(c) No later than the later of: 
(1) January 31 of the year following 

the year for which a contribution is 
made, 

(2) 30 days after a contribution is 
made, or 

(3) 30 days after the effective date of 
this regulation 

the administrator of the SEP shall no-
tify a participant in the SEP in writing 
of any employer contributions made 
under the SEP to the participant’s 
IRA(s). 

(d) Within 30 days of the effective 
date of any amendment to the terms of 
the SEP, the administrator shall fur-
nish each participant a copy of the 
amendment and a clear explanation in 
writing of its effect. 

[46 FR 1264, Jan. 6, 1981] 

§ 2520.104–50 Short plan years, defer-
ral of accountant’s examination and 
report. 

(a) Definition of ‘‘short plan year.’’ For 
purposes of this section, a short plan 
year is a plan year, as defined in sec-
tion 3(39) of the Act, of seven or fewer 
months’ duration, which occurs in the 
event that: 

(1) A plan is established or com-
mences operations; 

(2) A plan is merged or consolidated 
with another plan or plans; 

(3) A plan is terminated; or 
(4) The annual date on which the plan 

year begins is changed. 
(b) Deferral of accountant’s report. A 

plan administrator is not required to 
include the report of an independent 
qualified public accountant in the an-
nual report for the first of two consecu-
tive plan years, one of which is a short 
plan year, provided that the following 
conditions are satisfied: 

(1) The annual report for the first of 
the two consecutive plan years shall 
include: 
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(i) Financial statements and accom-
panying schedules prepared in con-
formity with the requirements of sec-
tion 103(b) of the Act and regulations 
promulgated thereunder; 

(ii) An explanation why one of the 
two plan years is of seven or fewer 
months’ duration; and 

(iii) A statement that the annual re-
port for the immediately following 
plan year will include a report of an 
independent qualified public account-
ant with respect to the financial state-
ments and accompanying schedules for 
both of the two plan years. 

(2) The annual report for the second 
of the two consecutive plan years shall 
include: 

(i) Financial statements and accom-
panying schedules prepared in con-
formity with section 103(b) of the Act 
and regulations promulgated there-
under with respect to both plan years; 

(ii) A report of an independent quali-
fied public accountant with respect to 
the financial statements and accom-
panying schedules for both plan years; 
and 

(iii) A statement identifying any ma-
terial differences between the 
unaudited financial information relat-
ing to, and contained in the annual re-
port for, the first of the two consecu-
tive plan years and the audited finan-
cial information relating to that plan 
year contained in the annual report for 
the immediately following plan year. 

(c) Accountant’s examination and re-
port. The examination by the account-
ant which serves as the basis for the 
portion of his report relating to the 
first of the two consecutive plan years 
may be conducted at the same time as 
the examination which serves as the 
basis for the portion of his report relat-
ing to the immediately following plan 
year. The report of the accountant 
shall be prepared in conformity with 
section 103(a)(3)(A) of the Act and regu-
lations thereunder. 

[46 FR 1265, Jan. 6, 1981] 

Subpart E—Reporting 
Requirements 

(The information collection requirements 
contained in subpart E were approved by the 
Office of Management and Budget under con-
trol number 1210–0016) 

§ 2520.104a–1 Filing with the Secretary 
of Labor. 

(a) General reporting requirements. 
Part 1 of title I of the Act requires that 
the administrator of an employee ben-
efit plan subject to the provisions of 
part 1 file with the Secretary of Labor 
certain reports and additional docu-
ments. Each report filed shall accu-
rately and comprehensively detail the 
information required. Where a form is 
prescribed, the reports shall be filed on 
that form. The Secretary may reject 
any incomplete filing. Reports and doc-
uments shall be filed as specified in 
this part. 

(b) Exemption for certain welfare plans. 
See §§ 2520.104–20, 2520.104–21, 2520.104–22, 
2520.104–24, and 2520.104–25. 

(c) Alternative method of compliance for 
pension plans for certain selected employ-
ees. See § 2520.104–23. 

[42 FR 37185, July 19, 1977] 

§ 2520.104a–2 Electronic filing of an-
nual reports. 

(a) Any annual report (including any 
accompanying statements or sched-
ules) filed with the Secretary under 
part 1 of title I of the Act for any plan 
year (reporting year, in the case of 
common or collective trusts, pooled 
separate accounts, and similar non- 
plan entities) beginning on or after 
January 1, 2009, shall be filed electroni-
cally in accordance with the instruc-
tions applicable to such report, and 
such other guidance as the Secretary 
may provide. 

(b) Nothing in paragraph (a) of this 
section is intended to alter or affect 
the duties of any person to retain 
records or to disclose information to 
participants, beneficiaries, or the Sec-
retary. 

[71 FR 41368, July 21, 2006, as amended at 72 
FR 64729, Nov. 16, 2007] 

§§ 2520.104a–3—2520.104a–4 [Reserved] 

§ 2520.104a–5 Annual reporting filing 
requirements. 

(a) Filing obligation. Except as pro-
vided in § 2520.104a–6, the administrator 
of an employee benefit plan required to 
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file an annual report pursuant to sec-
tion 104(a)(1) of the Act shall file an an-
nual report containing the items pre-
scribed in § 2520.103–1 within: 

(1) [Reserved] 
(2) Seven months after the close of 

any plan year which begins after De-
cember 31, 1975, unless extended. See 
‘‘When to file’’ instructions of the ap-
propriate Annual Return/Report Form. 

(b) Where to file. The annual report 
described in § 2520.103–1 shall be filed in 
accordance with and at the address 
provided in the instructions to the An-
nual Return/Report Form. 

[43 FR 10152, Mar. 10, 1978; 43 FR 14010, Apr. 
4, 1978; 67 FR 777, Jan. 7, 2002] 

§ 2520.104a–6 Annual reporting for 
plans which are part of a group in-
surance arrangement. 

(a) General. A trust or other entity 
described in § 2520.104–43(b) that files an 
annual report in accordance with the 
terms of subsections (b) and (c) shall be 
deemed to have filed such report in ac-
cordance with § 2520.104a–6 for purposes 
of § 2520.104–43. 

(b) Date of filing. The annual report 
shall be filed within: 

(1) Eleven and one-half months after 
the close of the fiscal year of the trust 
or other entity described in § 2520.104–43 
which begins in 1975 or December 15, 
1977, whichever is later; and 

(2) Seven months after the close of 
the fiscal year of the trust or other en-
tity which begins after December 31, 
1975, unless extended. See ‘‘When to 
file’’ instructions of the appropriate 
Annual Return/Report Form. 

(c) Where to file. The annual report 
prescribed in § 2520.103–2 shall be filed 
in accordance with and at the address 
provided in the instructions to the An-
nual Return/Report Form. 

[43 FR 10152, Mar. 10, 1978; 43 FR 14010, Apr. 
4, 1978] 

§ 2520.104a–7 [Reserved] 

§ 2520.104a–8 Requirement to furnish 
documents to the Secretary of 
Labor on request. 

(a) In general. (1) Under section 
104(a)(6) of the Act, the administrator 
of an employee benefit plan subject to 
the provisions of part 1 of title I of the 
Act is required to furnish to the Sec-

retary, upon request, any documents 
relating to the employee benefit plan. 
For purposes of section 104(a)(6) of the 
Act, the administrator of an employee 
benefit plan shall furnish to the Sec-
retary, upon service of a written re-
quest, a copy of: 

(i) The latest updated summary plan 
description (including any summaries 
of material modifications to the plan 
or changes in the information required 
to be included in the summary plan de-
scription); and 

(ii) Any other document described in 
section 104(b)(4) of the Act with respect 
to which a participant or beneficiary 
has requested, in writing, a copy from 
the plan administrator and which the 
administrator has failed or refused to 
furnish to the participant or bene-
ficiary. 

(2) Multiple requests for document(s). 
Multiple requests under this section for 
the same or similar document or docu-
ments shall be considered separate re-
quests for purposes of § 2560.502c–6(a). 

(b) For purposes of this section, a 
participant or beneficiary will include 
any individual who is: 

(1) A participant or beneficiary with-
in the meaning of ERISA sections 3(7) 
and 3(8), respectively; 

(2) An alternate payee under a quali-
fied domestic relations order (see 
ERISA section 206(d)(3)(K)) or prospec-
tive alternate payee (spouses, former 
spouses, children or other dependents); 

(3) A qualified beneficiary under 
COBRA (see ERISA section 607(3)) or 
prospective qualified beneficiary 
(spouse or dependent child); 

(4) An alternate recipient under a 
qualified medical child support order 
(see ERISA section 609(a)(2)(C)) or a 
prospective alternate recipient; or 

(5) A representative of any of the 
foregoing. 

(c) Service of request. Requests under 
this section shall be served in accord-
ance with § 2560.502c–6(i). 

(d) Furnishing documents. A document 
shall be deemed to be furnished to the 
Secretary on the date the document is 
received by the Department of Labor at 
the address specified in the request; or, 
if a document is delivered by certified 
mail, the date on which the document 
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is mailed to the Department of Labor 
at the address specified in the request. 

[67 FR 784, Jan. 7, 2002] 

Subpart F—Disclosure 
Requirements 

(The information collection requirements 
contained in subpart F were approved by the 
Office of Management and Budget under con-
trol number 1210–0016) 

§ 2520.104b–1 Disclosure. 
(a) General disclosure requirements. 

The administrator of an employee ben-
efit plan covered by Title I of the Act 
must disclose certain material, includ-
ing reports, statements, notices, and 
other documents, to participants, bene-
ficiaries and other specified individ-
uals. Disclosure under Title I of the 
Act generally takes three forms. First, 
the plan administrator must, by direct 
operation of law, furnish certain mate-
rial to all participants covered under 
the plan and beneficiaries receiving 
benefits under the plan (other than 
beneficiaries under a welfare plan) at 
stated times or if certain events occur. 
Second, the plan administrator must 
furnish certain material to individual 
participants and beneficiaries upon 
their request. Third, the plan adminis-
trator must make certain material 
available to participants and bene-
ficiaries for inspection at reasonable 
times and places. 

(b) Fulfilling the disclosure obligation. 
(1) Except as provided in paragraph (e) 
of this section, where certain material, 
including reports, statements, notices 
and other documents, is required under 
Title I of the Act, or regulations issued 
thereunder, to be furnished either by 
direct operation of law or on individual 
request, the plan administrator shall 
use measures reasonably calculated to 
ensure actual receipt of the material 
by plan participants, beneficiaries and 
other specified individuals. Material 
which is required to be furnished to all 
participants covered under the plan 
and beneficiaries receiving benefits 
under the plan (other than bene-
ficiaries under a welfare plan) must be 
sent by a method or methods of deliv-
ery likely to result in full distribution. 
For example, in-hand delivery to an 

employee at his or her worksite is ac-
ceptable. However, in no case is it ac-
ceptable merely to place copies of the 
material in a location frequented by 
participants. It is also acceptable to 
furnish such material as a special in-
sert in a periodical distributed to em-
ployees such as a union newspaper or a 
company publication if the distribution 
list for the periodical is comprehensive 
and up-to-date and a prominent notice 
on the front page of the periodical ad-
vises readers that the issue contains an 
insert with important information 
about rights under the plan and the 
Act which should be read and retained 
for future reference. If some partici-
pants and beneficiaries are not on the 
mailing list, a periodical must be used 
in conjunction with other methods of 
distribution such that the methods 
taken together are reasonably cal-
culated to ensure actual receipt. Mate-
rial distributed through the mail may 
be sent by first, second, or third-class 
mail. However, distribution by second 
or third-class mail is acceptable only if 
return and forwarding postage is guar-
anteed and address correction is re-
quested. Any material sent by second 
or third-class mail which is returned 
with an address correction shall be 
sent again by first-class mail or per-
sonally delivered to the participant at 
his or her worksite. 

(2) For purposes of section 104(b)(4) of 
the Act, materials furnished upon writ-
ten request shall be mailed to an ad-
dress provided by the requesting par-
ticipant or beneficiary or personally 
delivered to the participant or bene-
ficiary. 

(3) For purposes of section 104(b)(2) of 
the Act, where certain documents are 
required to be made available for ex-
amination by participants and bene-
ficiaries in the principal office of the 
plan administrator and in such other 
places as may be necessary to make 
available all pertinent information to 
all participants and beneficiaries, dis-
closure shall be made pursuant to the 
provisions of this paragraph. Such doc-
uments must be current, readily acces-
sible, and clearly identified, and copies 
must be available in sufficient number 
to accommodate the expected volume 
of inquiries. Plan administrators shall 
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make copies of the latest annual re-
port, and the bargaining agreement, 
trust agreement, contract, or other in-
struments under which the plan is es-
tablished or operated available at all 
times in their principal offices. They 
are not required to maintain these plan 
documents at all times at each em-
ployer establishment or union hall or 
office as described in paragraphs 
(b)(3)(i), (ii), and (iii) of this section, 
but the documents must be made avail-
able at any such location within ten 
calendar days following the day on 
which a request for disclosure at that 
location is made. Plan administrators 
shall make plan documents available 
at the appropriate employer establish-
ment or union meeting hall or office 
within the required ten day period 
when a request is made directly to the 
plan administrator or through a proce-
dure establishing reasonable rules gov-
erning the making of requests for ex-
amination of plan documents. If a plan 
administrator prescribes such a proce-
dure and communicates it to plan par-
ticipants and beneficiaries, a plan ad-
ministrator will not be required to 
comply with a request made in a man-
ner which does not conform to the es-
tablished procedure. In order to comply 
with the requirements of this section, a 
procedure for making requests to ex-
amine plan documents must permit re-
quests to be made in a reasonably con-
venient manner both directly to the 
plan administrator and at each em-
ployer establishment, or union meeting 
hall or office where documents must be 
made available in accordance with this 
paragraph. If no such reasonable proce-
dure is established, a good faith effort 
by a participant or beneficiary to re-
quest examination of plan documents 
will be deemed a request to the plan 
administrator for purposes of this para-
graph. 

(i) In the case of a plan not main-
tained according to a collective bar-
gaining agreement, including a plan 
maintained by a single employer with 
more than one establishment, a mul-
tiple employer plan, and a plan main-
tained by a controlled group of cor-
porations (within the meaning of sec-
tion 1563(a) of the Internal Revenue 
Code of 1954 (the Code)), determined 
without regard to section 1563(a)(4) and 

(e)(3)(C) of the Code), documents shall 
be made available for examination in 
the principal office of the employer and 
at each employer establishment in 
which at least 50 participants covered 
under a plan are customarily working. 
‘‘Establishment’’ means a single phys-
ical location where business is con-
ducted or where services or industrial 
operations are performed. Where em-
ployees are engaged in activities which 
are physically dispersed, such as agri-
culture, construction, transportation 
and communications, the ‘‘establish-
ment’’ shall be the place to which em-
ployees report each day. When employ-
ees do not usually work at, or report 
to, a single establishment—for exam-
ple, traveling salesmen, technicians, 
and engineers—the establishment shall 
be the location from which the employ-
ees customarily carry out their activi-
ties—for example the field office of an 
engineering firm servicing at least 50 
participants covered under the plan. 

(ii) In the case of a plan maintained 
solely by an employee organization, 
the plan administrator shall take 
measures to ensure that documents are 
available for examination at the meet-
ing hall or office of each union local in 
which there are at least 50 participants 
covered under the plan. Such measures 
shall include distributing copies of the 
documents to each union local in which 
there are at least 50 participants cov-
ered under the plan. 

(iii) In the case of a plan maintained 
according to a collective bargaining 
agreement, including a collectively 
bargained single employer plan with 
more than one establishment, a collec-
tively bargained multiple employer 
plan, and a multiemployer plan which 
meets the definition of section 3(37) of 
the Act, § 2510.3–37 of this chapter, and 
section 414(b) of the Internal Revenue 
Code of 1954 and 26 CFR 1.414(f) (40 FR 
43034), documents shall be made avail-
able for examination in the principal 
office of the employee organization and 
at each employer establishment in 
which at least 50 participants covered 
under the plan are customarily work-
ing. In employment situations where 
employees do not usually work at, or 
report to, a single establishment, the 
plan administrator shall take measures 
to ensure that plan documents are 
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available for examination at the meet-
ing hall or office of each union local in 
which there are at least 50 participants 
covered under the plan. 

(c) Disclosure through electronic media. 
(1) Except as otherwise provided by ap-
plicable law, rule or regulation, includ-
ing the alternative methods for disclo-
sure through electronic media in para-
graph (f) of this section, the adminis-
trator of an employee benefit plan fur-
nishing documents through electronic 
media is deemed to satisfy the require-
ments of paragraph (b)(1) of this sec-
tion with respect to an individual de-
scribed in paragraph (c)(2) of this sec-
tion if: 

(i) The administrator takes appro-
priate and necessary measures reason-
ably calculated to ensure that the sys-
tem for furnishing documents— 

(A) Results in actual receipt of trans-
mitted information (e.g., using return- 
receipt or notice of undelivered elec-
tronic mail features, conducting peri-
odic reviews or surveys to confirm re-
ceipt of the transmitted information); 
and 

(B) Protects the confidentiality of 
personal information relating to the 
individual’s accounts and benefits (e.g., 
incorporating into the system meas-
ures designed to preclude unauthorized 
receipt of or access to such information 
by individuals other than the indi-
vidual for whom the information is in-
tended); 

(ii) The electronically delivered docu-
ments are prepared and furnished in a 
manner that is consistent with the 
style, format and content requirements 
applicable to the particular document; 

(iii) Notice is provided to each partic-
ipant, beneficiary or other individual, 
in electronic or non-electronic form, at 
the time a document is furnished elec-
tronically, that apprises the individual 
of the significance of the document 
when it is not otherwise reasonably 
evident as transmitted (e.g., the at-
tached document describes changes in 
the benefits provided by your plan) and 
of the right to request and obtain a 
paper version of such document; and 

(iv) Upon request, the participant, 
beneficiary or other individual is fur-
nished a paper version of the electroni-
cally furnished documents. 

(2) Paragraph (c)(1) shall only apply 
with respect to the following individ-
uals: 

(i) A participant who— 
(A) Has the ability to effectively ac-

cess documents furnished in electronic 
form at any location where the partici-
pant is reasonably expected to perform 
his or her duties as an employee; and 

(B) With respect to whom access to 
the employer’s or plan sponsor’s elec-
tronic information system is an inte-
gral part of those duties; or 

(ii) A participant, beneficiary or any 
other person entitled to documents 
under Title I of the Act or regulations 
issued thereunder (including, but not 
limited to, an ‘‘alternate payee’’ within 
the meaning of section 206(d)(3) of the 
Act and a ‘‘qualified beneficiary’’ with-
in the meaning of section 607(3) of the 
Act) who— 

(A) Except as provided in paragraph 
(c)(2)(ii) (B) of this section, has affirm-
atively consented, in electronic or non- 
electronic form, to receiving docu-
ments through electronic media and 
has not withdrawn such consent; 

(B) In the case of documents to be 
furnished through the Internet or other 
electronic communication network, 
has affirmatively consented or con-
firmed consent electronically, in a 
manner that reasonably demonstrates 
the individual’s ability to access infor-
mation in the electronic form that will 
be used to provide the information that 
is the subject of the consent, and has 
provided an address for the receipt of 
electronically furnished documents; 

(C) Prior to consenting, is provided, 
in electronic or non-electronic form, a 
clear and conspicuous statement indi-
cating: 

(1) The types of documents to which 
the consent would apply; 

(2) That consent can be withdrawn at 
any time without charge; 

(3) The procedures for withdrawing 
consent and for updating the partici-
pant’s, beneficiary’s or other individ-
ual’s address for receipt of electroni-
cally furnished documents or other in-
formation; 

(4) The right to request and obtain a 
paper version of an electronically fur-
nished document, including whether 
the paper version will be provided free 
of charge; and 
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(5) Any hardware and software re-
quirements for accessing and retaining 
the documents; and 

(D) Following consent, if a change in 
hardware or software requirements 
needed to access or retain electronic 
documents creates a material risk that 
the individual will be unable to access 
or retain electronically furnished docu-
ments: 

(1) Is provided with a statement of 
the revised hardware or software re-
quirements for access to and retention 
of electronically furnished documents; 

(2) Is given the right to withdraw 
consent without charge and without 
the imposition of any condition or con-
sequence that was not disclosed at the 
time of the initial consent; and 

(3) Again consents, in accordance 
with the requirements of paragraph 
(c)(2)(ii)(A) or paragraph (c)(2)(ii)(B) of 
this section, as applicable, to the re-
ceipt of documents through electronic 
media. 

(d) Participant and beneficiary status 
for purposes of section 101(a) and 104(b)(1) 
of the Act and subpart F of this part. See 
§§ 2510.3–3(d)(1), 2510.3–3(d)(2) and 2520.3– 
3(d)(3) of this chapter. 

(e) Limitations. This section does not 
apply to disclosures required under 
provisions of part 2 and part 3 of the 
Act over which the Secretary of the 
Treasury has interpretative and regu-
latory authority pursuant to Reorga-
nization Plan No. 4 of 1978. 

(f) Alternative disclosure through elec-
tronic media. As an alternative to elec-
tronic media disclosure obligations in 
paragraph (c) of this section, the ad-
ministrator of an employee benefit 
plan is deemed to satisfy the require-
ments of paragraph (b)(1) of this sec-
tion, provided that the administrator 
complies with the obligations in 29 
CFR 2520.104b–31. 

(Approved by the Office of Management and 
Budget under control number 1210–0039) 

[42 FR 37186, July 19, 1977, as amended at 62 
FR 16985, Apr. 8, 1997; 62 FR 36205, July 7, 
1997; 67 FR 777, Jan. 7, 2002; 67 FR 17275, Apr. 
9, 2002; 85 FR 31922, May 27, 2020] 

§ 2520.104b–2 Summary plan descrip-
tion. 

(a) Obligation to furnish. Under the 
authority of sections 104(b)(1) and 
104(c) of the Act, the plan adminis-

trator of an employee benefit plan sub-
ject to the provisions of part 1 of title 
I shall furnish a copy of the summary 
plan description and a statement of 
ERISA rights as provided in § 2520.102– 
3(t), to each participant covered under 
the plan (as defined in § 2510.3–3(d)), and 
each beneficiary receiving benefits 
under a pension plan on or before the 
later of: 

(1) The date which is 90 days after the 
employee becomes a participant, or (in 
the case of a beneficiary receiving ben-
efits under a pension plan) within 90 
days after he or she first receives bene-
fits, except as provided in § 2520.104b– 
4(a), or, 

(2) Within 120 days after the plan be-
comes subject to part 1 of title I. 

(3)(i) A plan becomes subject to part 
1 of title I on the first day on which an 
employee is credited with an hour of 
service under § 2530.200b–2 or § 2530.200b– 
3. Where a plan is made prospectively 
effective to take effect after a certain 
date or after a condition is satisfied, 
the day upon which the plan becomes 
subject to part 1 of title I is the day 
after such date or condition is satis-
fied. Where a plan is adopted with a 
retroactive effective date, the 120 day 
period begins on the day after the plan 
is adopted. Where a plan is made retro-
actively effective dependent on a con-
dition, the day on which the plan be-
comes subject to part 1 of title I is the 
day after the day on which the condi-
tion is satisfied. Where a plan is made 
retroactively effective subject to a con-
tingency which may or may not occur 
in the future, the day on which the 
plan becomes subject to part 1, title I 
is the day after the day on which the 
contingency occurs. 

(ii) Examples: Company A is negoti-
ating the purchase of Company B. On 
September 1, 1978, as part of the nego-
tiations, Company A adopts a pension 
plan covering the employees of Com-
pany B, contingent on the successful 
conclusion of its negotiations to pur-
chase Company B. The plan provides 
that it shall take effect on the first day 
of the calendar year in which the pur-
chase is concluded. On February 1, 1979, 
the negotiations conclude with Com-
pany A’s purchase of Company B. The 
plan therefore becomes effective on 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00472 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



463 

Employee Benefits Security Admin., DOL § 2520.104b–3 

February 1, 1979, retroactive to Janu-
ary 1, 1979. The summary plan descrip-
tion must be filed and disclosed no 
later than 120 days after February 1, 
1979. 

(b) Periods for furnishing updated sum-
mary plan description. (1) For purposes 
of the requirement to furnish the up-
dated summary plan description to 
each participant and each beneficiary 
receiving benefits under the plan (other 
than beneficiaries receiving benefits 
under a welfare plan) required by sec-
tion 104(b)(1) of the Act, the adminis-
trator of an employee benefit plan 
shall furnish such updated summary 
plan description no later than 210 days 
following the end of the plan year 
which occurs five years after the last 
date a change in the information re-
quired to be disclosed by section 102 or 
29 CFR 2520.102–3 would have been re-
flected in the most recently distributed 
summary plan description (or updated 
summary plan description) as described 
in section 102 of the Act. 

(2) In the case of a plan to which no 
amendments have been made between 
the end of the time period covered by 
the last distributed summary plan de-
scription (or updated summary plan de-
scription), described in section 102 of 
the Act, and the next occurring appli-
cable date described in paragraph (b)(1) 
of this section, for purposes of the re-
quirement to furnish the updated sum-
mary plan description to each partici-
pant, and to each beneficiary receiving 
benefits under the plan (other than 
beneficiaries receiving benefits under a 
welfare plan), required by section 
104(b)(1) of the Act, the administrator 
of an employee benefit plan shall fur-
nish such updated summary plan de-
scription no later than 210 days fol-
lowing the end of the plan year which 
occurs ten years after the last date a 
change in the information required to 
be disclosed by section 102 or 29 CFR 
2520.102–3 would have been reflected in 
the most recently distributed summary 
plan description (or updated summary 
plan description), as described in sec-
tion 102 of the Act. 

(c)–(f) [Reserved] 
(g) Terminated plans. (1) If, on or be-

fore the date by which a plan is re-
quired to furnish a summary plan de-
scription or updated summary plan de-

scription to participants and pension 
plan beneficiaries under this section, 
the plan has terminated within the 
meaning of paragraph (g)(2) of this sec-
tion, the administrator of such plan is 
not required to furnish to participants 
covered under the plan or to bene-
ficiaries receiving benefits under the 
plan a summary plan description. 

(2) For purposes of this section, a 
plan shall be considered terminated if: 

(i) In the case of an employee pension 
benefit plan, all distributions to par-
ticipants and beneficiaries have been 
completed; and 

(ii) In the case of an employee wel-
fare benefit plan, no claims can be in-
curred which will result in a liability 
of the plan to pay benefits. A claim is 
incurred upon the occurrence of the 
event or condition from which the 
claim arises (whether or not discov-
ered). 

(h) [Reserved] 
(i) Style and format of the summary 

plan description. See § 2520.102–2. 
(j) Contents of the summary plan de-

scription. See § 2520.102–3. 
(k) Option for different summary plan 

descriptions. See § 2520.102–4; § 2520.104– 
26; and § 2520.104–27. 

(l) Employee benefit plan—participant 
covered under a plan. See § 2510.3–3(d). 

[42 FR 37187, July 19, 1977, as amended at 45 
FR 14032, Mar. 4, 1980; 48 FR 1714, Jan. 14, 
1983; 61 FR 33849, 33850, July 1, 1996; 67 FR 777, 
Jan. 7, 2002] 

§ 2520.104b–3 Summary of material 
modifications to the plan and 
changes in the information re-
quired to be included in the sum-
mary plan description. 

(a) The administrator of an employee 
benefit plan subject to the provisions 
of part 1 of title I of the Act shall, in 
accordance with § 2520.104b–1(b), furnish 
a summary description of any material 
modification to the plan and any 
change in the information required by 
section 102(b) of the Act and § 2520.102– 
3 of these regulations to be included in 
the summary plan description to each 
participant covered under the plan and 
each beneficiary receiving benefits 
under the plan. Except as provided in 
paragraph (d) of this section, the plan 
administrator shall furnish this sum-
mary, written in a manner calculated 
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to be understood by the average plan 
participant, not later than 210 days 
after the close of the plan year in 
which the modification or change was 
adopted. This disclosure date is not af-
fected by retroactive application to a 
prior plan year of an amendment which 
makes a material modification to the 
plan; a modification does not occur be-
fore it is adopted. For example, a cal-
endar year plan adopts a modification 
in April, 1978. The modification, by its 
terms, applies retroactively to the 1977 
plan year. A summary description of 
the material modification is furnished 
on or before July 29, 1979. A plan which 
adopts an amendment which makes a 
material modification to the plan 
which takes effect on a date in the fu-
ture must disclose a summary of that 
modification within 210 days after the 
close of the plan year in which the 
modification or change is adopted. 
Under the authority of sections 
104(a)(3) and 110 of the Act, a summary 
description of a material modification 
or change is not required to be dis-
closed if it is rescinded or otherwise 
does not take effect. For example, a 
calendar year plan adopts a modifica-
tion in June, 1978. The modification, by 
its terms, becomes effective beginning 
in plan year 1979. Before the beginning 
of plan year 1979, the prospective modi-
fication is withdrawn. No summary of 
the material modification is required 
to be disclosed. 

(b) The summary of material modi-
fications to the plan or changes in in-
formation required to be included in 
the summary plan description need not 
be furnished separately if the changes 
or modifications are described in a 
timely summary plan description. For 
example, a calendar year plan adopts a 
material modification on June 3, 1976. 
The modification is incorporated in a 
summary plan description furnished on 
July 15, 1977. No separate summary of 
the material modification is furnished. 
The plan adopts another material 
modification September 15, 1977. A sep-
arate summary of the modification is 
furnished on or before July 29, 1978. 

(c) The copy of the summary plan de-
scription furnished in accordance with 
§§ 2520.104b–2(a)(1)(i) and 2520.104b–4 
shall be acompanied by all summaries 
of material modifications or changes in 

information required to be included in 
the summary plan description which 
have not been incorporated into that 
summary plan description. 

(d) Special rule for group health plans— 
(1) General. Except as provided in para-
graph (d)(2) of this section, the admin-
istrator of a group health plan, as de-
fined in section 733(a)(1) of the Act, 
shall furnish to each participant cov-
ered under the plan a summary, writ-
ten in a manner calculated to be under-
stood by the average plan participant, 
of any modification to the plan or 
change in the information required to 
be included in the summary plan de-
scription, within the meaning of para-
graph (a) of this section, that is a ma-
terial reduction in covered services or 
benefits not later than 60 days after 
the date of adoption of the modifica-
tion or change. 

(2) 90-day alternative rule. The admin-
istrator of a group health plan shall 
not be required to furnish a summary 
of any material reduction in covered 
services or benefits within the 60-day 
period described in paragraph (d)(1) of 
this section to any participant covered 
under the plan who would reasonably 
be expected to be furnished such sum-
mary in connection with a system of 
communication maintained by the plan 
sponsor or administrator, with respect 
to which plan participants are provided 
information concerning their plan, in-
cluding modifications and changes 
thereto, at regular intervals of not 
more than 90 days and such commu-
nication otherwise meets the disclo-
sure requirements of 29 CFR 2520.104b– 
1. 

(3) ‘‘Material reduction’’. (i) For pur-
poses of this paragraph (d), a ‘‘material 
reduction in covered services or bene-
fits’’ means any modification to the 
plan or change in the information re-
quired to be included in the summary 
plan description that, independently or 
in conjunction with other contempora-
neous modifications or changes, would 
be considered by the average plan par-
ticipant to be an important reduction 
in covered services or benefits under 
the plan. 

(ii) A ‘‘reduction in covered services 
or benefits’’ generally would include 
any plan modification or change that: 
eliminates benefits payable under the 
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plan; reduces benefits payable under 
the plan, including a reduction that oc-
curs as a result of a change in for-
mulas, methodologies or schedules that 
serve as the basis for making benefit 
determinations; increases premiums, 
deductibles, coinsurance, copayments, 
or other amounts to be paid by a par-
ticipant or beneficiary; reduces the 
service area covered by a health main-
tenance organization; establishes new 
conditions or requirements (e.g., 
preauthorization requirements) to ob-
taining services or benefits under the 
plan. 

(e) Applicability date. Paragraph (d) of 
this section is applicable as of the first 
day of the first plan year beginning 
after June 30, 1997. 

(f)–(g) [Reserved] 

(Approved by the Office of Management and 
Budget under control number 1210–0039) 

[42 FR 37188, July 19, 1977, as amended at 62 
FR 16985, Apr. 8, 1997; 62 FR 36205, July 7, 
1997; 65 FR 70243, Nov. 21, 2000; 66 FR 34994, 
July 2, 2001; 67 FR 777, Jan. 7, 2002] 

§ 2520.104b–4 Alternative methods of 
compliance for furnishing the sum-
mary plan description and sum-
maries of material modifications of 
a pension plan to a retired partici-
pant, a separated participant with 
vested benefits, and a beneficiary 
receiving benefits. 

Under the authority of section 110 of 
the Act, in the case of an employee 
pension benefit plan— 

(a) Summary plan descriptions. A plan 
administrator will be deemed to satisfy 
the requirements of section 104(b)(1) of 
the Act and § 2520.104b–2(a) to furnish a 
copy of the initial summary plan de-
scription to a retired participant, a 
beneficiary receiving benefits, or a sep-
arated participant with vested benefits 
(‘‘vested separated participant’’) if, no 
earlier than the date stated in para-
graph (a)(4) of this section, 

(1) In the case of a retired participant 
or a beneficiary receiving benefits, a 
document is furnished which— 

(i) Meets the requirements of 
§§ 2520.102–2 and 2520.102–3 except para-
graphs (b)(3), (b)(4), (j), (k), (l), (n), (o) 
and (p); 

(ii) Contains a statement that the 
benefit payment presently being re-
ceived by the retired participant or 
beneficiary receiving benefits will con-

tinue in the same amount and for the 
period provided in the mode of settle-
ment selected at retirement, and will 
not be changed except as described in 
paragraph (a)(1)(iii) of this section; and 

(iii) Contains a statement describing 
any plan provision under which the 
present benefit payment may be re-
duced, changed, terminated, forfeited 
or suspended; 

(2) In the case of a vested separated 
participant, a document is furnished 
which— 

(i) Meets the requirements of 
§§ 2520.102–2 and 2520.102–3 except para-
graphs (b)(3), (b)(4), (j), (l), (n), (o), (p) 
and (r); 

(ii)(A) If at or after separation, a sep-
arated vested participant was furnished 
a statement of the dollar amount of 
the vested benefit or the method of 
computation of the benefit, includes a 
statement that the dollar amount of 
the vested benefit was previously fur-
nished and that a copy of the pre-
viously furnished statement of the dol-
lar amount of such vested benefit or 
method of computation of the benefit 
may be obtained from the plan upon re-
quest; 

(B) If the vested separated partici-
pant was not furnished a statement of 
the dollar amount of the vested benefit 
or the method of computation of the 
benefit, the plan furnishes either a 
statement of the dollar amount of the 
vested benefit, or a statement of the 
formula used to determine the dollar 
amount of the vested benefit; 

(iii) Includes a statement of the form 
in which the benefits will be paid and 
duration of the payment period or a de-
scription of the optional modes of pay-
ment available under the plan; and 

(iv) Includes a statement describing 
any plan provision under which a ben-
efit may be reduced, changed, termi-
nated, forfeited or suspended; or 

(3)(i) Such retired participant, vested 
separated participant, or beneficiary 
receiving benefits was furnished with a 
copy of a document which— 

(A) Satisfies the requirements of sec-
tion 102(a)(1) of the Act and § 2520.102–2 
(relating to the style and format of the 
summary plan description) and 
§ 2520.102–3 (relating to the content of 
the summary plan description); 
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(B) Describes the rights and obliga-
tions under the plan of such retired 
participant, vested separated partici-
pant, or beneficiary receiving benefits 
as of the date stated in subparagraph 
(4); 

(ii) In the case of a person who re-
tired, became a beneficiary, or sepa-
rated with vested benefits before No-
vember 16, 1977, a document will be 
deemed to comply with the require-
ments of paragraph (a)(2)(i) of this sec-
tion if the document omitted only in-
formation described in one or more of 
the provisions of § 2520.102–3 listed 
below, provided that a supplement con-
taining such information, which meets 
the requirements of § 2520.102–2, is fur-
nished to the retired participant, vest-
ed separated participant, or beneficiary 
receiving benefits by November 16, 1977. 

(A) Employer identification number 
(EIN), as required by § 2520.102–3(c); 

(B) Type of administration, as re-
quired by § 2520.102–3(e); 

(C) Name of agent for service of legal 
process, as required by § 2520.102–3(g); 

(D) Names and addresses of trustees, 
as required by § 2520.102–3(h); 

(E) Statement regarding plan termi-
nation insurance as required by 
§ 2520.102–3(m); 

(F) Date of the end of the fiscal year, 
as required by § 2520.102–3(r); or 

(G) Statement of ERISA rights, as re-
quired by § 2520.102–3(t). 

(4) For purposes of this paragraph the 
dates are: For a vested separated par-
ticipant, the date of separation; for a 
beneficiary, the date on which payment 
of benefits commences; and for a re-
tired participant, the date of retire-
ment. 

(b) Updated summary plan descriptions. 
A copy of an updated summary plan de-
scription need not be furnished as pre-
scribed in section 104(b)(1) of the Act 
and § 2520.104b–2(b) to a retired partici-
pant, vested separated participant, or a 
beneficiary receiving benefits if— 

(1)(i) On or after the date stated in 
paragraph (b)(1)(ii) of this section, the 
retired participant, vested separated 
participant, or beneficiary is furnished 
with a copy of the most recent sum-
mary plan description and a copy of 
any summaries of material modifica-
tions not incorporated in such sum-
mary plan description; 

(ii) For purposes of paragraph (b)(1)(i) 
of this section the dates are: for a re-
tired participant, the date of retire-
ment; for a vested separated partici-
pant, the date of separation; and for a 
beneficiary, the date on which payment 
of benefits commences; 

(2) No latter than the date on which 
an updated summary plan description 
is furnished to participants and bene-
ficiaries as prescribed by section 
104(b)(1) of the Act and § 2520.104b–2(b), 
a retired participant, vested separated 
participant, or beneficiary receiving 
benefits is furnished a notice con-
taining the following: 

(i) A statement that the benefit 
rights of such retired participant, vest-
ed separated participant, or beneficiary 
receiving benefits are set forth in the 
earlier summary plan description and 
any subsequently furnished summaries 
of material modifications (see para-
graph (c)), and 

(ii) A statement that such retired 
participant, vested separated partici-
pant, or beneficiary receiving benefits 
may obtain a copy of the earlier sum-
mary plan description and summaries 
of material modifications described in 
paragraph (b)(2)(i) of this section, and 
the updated summary plan description, 
without charge, upon request, from the 
plan administrator; and 

(3) The plan administrator furnishes 
a copy of the documents described in 
paragraph (b)(2)(ii) of this section to 
such retired participant, vested sepa-
rated participant or beneficiary, with-
out charge, upon request. 

(c) Summary of material modifications 
or changes. A summary description of a 
material modification to the plan or a 
change in the information required to 
be included in the summary plan de-
scription need not be furnished to a re-
tired participant, a vested separated 
participant or a beneficiary receiving 
benefits under the plan, within the 
time prescribed in section 104(b)(1) of 
the Act and § 2520.104b–3 for furnishing 
summary descriptions of such modi-
fications and changes, if the material 
modification or change in no way af-
fects such retired participant’s, vested 
separated participant’s, or bene-
ficiary’s rights under the plan. For ex-
ample, a change in trustees is informa-
tion which such a person may need to 
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know in order to make inquiries about 
his or her rights expeditiously, and 
hence must be furnished. On the other 
hand, a modification in benefits under 
the plan to which such retired partici-
pant, vested separated participant, or 
beneficiary had not at any time been 
entitled (and would not in the future be 
entitled) would not affect his or her 
rights and hence need not be furnished. 
If such retired participant, vested sepa-
rated participant, or beneficiary re-
quests a copy of a summary description 
of a material modification or a change 
which was not furnished, the plan ad-
ministrator shall furnish the copy, 
without charge. 

[45 FR 14032, Mar. 4, 1980, as amended at 61 
FR 33850, July 1, 1996] 

§ 2520.104b–10 Summary Annual Re-
port. 

(a) Obligation to furnish. Except as 
otherwise provided in paragraph (g) of 
this section, the administrator of any 
employee benefit plan shall furnish an-
nually to each participant of such plan 
and to each beneficiary receiving bene-
fits under such plan (other than bene-
ficiaries under a welfare plan) a sum-
mary annual report conforming to the 
requirements of this section. Such fur-
nishing of the summary annual report 
shall take place in accordance with the 
requirements of § 2520.104b–1 of this 
part. 

(b) [Reserved] 
(c) When to furnish. Except as other-

wise provided in this paragraph (c), the 
summary annual report required by 
paragraph (a) of this section shall be 
furnished within nine months after the 
close of the plan year. 

(1) In the case of a welfare plan de-
scribed in § 2520.104–43 of this part, such 
furnishing shall take place within 9 
months after the close of the fiscal 
year of the trust or other entity which 
files the annual report under 
§ 2520.104a–6 of this part. 

(2) When an extension of time in 
which to file an annual report has been 
granted by the Internal Revenue Serv-
ice, such furnishing shall take place 
within 2 months after the close of the 
period for which the extension was 
granted. 

(d) Contents, style and format. Except 
as otherwise provided in this paragraph 

(d), the summary annual report fur-
nished to participants and beneficiaries 
of an employee pension benefit plan 
pursuant to this section shall consist 
of a completed copy of the form pre-
scribed in paragraph (d)(3) of this sec-
tion, and the summary annual report 
furnished to participants and bene-
ficiaries of an employee welfare benefit 
plan pursuant to this section shall con-
sist of a completed copy of the form 
prescribed in paragraph (d)(4) of this 
section. The information used to com-
plete the form shall be based upon in-
formation contained in the most recent 
annual report of the plan which is re-
quired to be filed in accordance with 
section 104(a)(1) of the Act. 

(1) Any portion of the forms set forth 
in this paragraph (d) which is not ap-
plicable to the plan to which the sum-
mary annual report relates, or which 
would require information which is not 
required to be reported on the annual 
report of that plan, may be omitted. 

(2) Where the plan administrator de-
termines that additional explanation of 
any information furnished pursuant to 
this paragraph (d) is necessary to fairly 
summarize the annual report, such ex-
planation shall be set forth following 
the completed form required by this 
paragraph (d) and shall be headed, 
‘‘Additional Explanation.’’ 

(3) Form for Summary Annual Report 
Relating to Pension Plans. 

SUMMARY ANNUAL REPORT FOR (NAME OF 
PLAN) 

This is a summary of the annual report for 
(name of plan and EIN) for (period covered 
by this report). The annual report has been 
filed with the Pension and Welfare Benefits 
Administration, as required under the Em-
ployee Retirement Income Security Act of 
1974 (ERISA). 

Basic Financial Statement 

Benefits under the plan are provided by (in-
dicate funding arrangements). Plan expenses 
were ($ ). These expenses included ($ ) 
in administrative expenses and ($ ) in ben-
efits paid to participants and beneficiaries, 
and ($ ) in other expenses. A total of ( ) 
persons were participants in or beneficiaries 
of the plan at the end of the plan year, al-
though not all of these persons had yet 
earned the right to receive benefits. 

[If the plan is funded other than solely by al-
located insurance contracts:] 
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The value of plan assets, after subtracting 
liabilities of the plan, was ($ ) as of (the 
end of the plan year), compared to ($ ) as 
of (the beginning of the plan year). During 
the plan year the plan experienced an (in-
crease) (decrease) in its net assets of ($ ) 
This (increase) (decrease) includes unrealized 
appreciation or depreciation in the value of 
plan assets; that is, the difference between 
the value of the plan’s assets at the end of 
the year and the value of the assets at the 
beginning of the year or the cost of assets 
acquired during the year. The plan had total 
income of ($ ), including employer con-
tributions of ($ ), employee contributions 
of ($ ), (gains) (losses) of ($ ), from the 
sale of assets, and earnings from investments 
of ($ ). 

[If any funds are used to purchase allocated 
insurance contracts:] 

The plan has (a) contract(s) with (name 
of insurance carrier(s)) which allocate(s) 
funds toward (state whether individual 
policies, group deferred annuities or other). 
The total premiums paid for the plan year 
ending (date) were ($ ). 

Minimum Funding Standards 

[If the plan is a defined benefit plan:] 
An actuary’s statement shows that 

(enough money was contributed to the plan 
to keep it funded in accordance with the 
minimum funding standards of ERISA) 
(not enough money was contributed to the 
plan to keep it funded in accordance with 
the minimum funding standards of ERISA. 
The amount of the deficit was $ ). 

[If the plan is a defined contribution plan 
covered by funding requirements:] 

(Enough money was contributed to the 
plan to keep it funded in accordance with 
the minimum funding standards of ERISA) 
(Not enough money was contributed to the 
plan to keep it funded in accordance with 
the minimum funding standards of ERISA. 
The amount of the deficit was $ ). 

Your Rights to Additional Information 

You have the right to receive a copy of the 
full annual report, or any part thereof, on re-
quest. The items listed below are included in 
that report: [Note—list only those items 
which are actually included in the latest an-
nual report] 

1. an accountant’s report; 
2. financial information and information 

on payments to service providers; 
3. assets held for investment; 
4. fiduciary information, including non-ex-

empt transactions between the plan and par-
ties-in-interest (that is, persons who have 
certain relationships with the plan); 

5. loans or other obligations in default or 
classified as uncollectible; 

6. leases in default or classified as 
uncollectible; 

7. transactions in excess of 5 percent of the 
plan assets; 

8. insurance information including sales 
commissions paid by insurance carriers; 

9. information regarding any common or 
collective trusts, pooled separate accounts, 
master trusts or 103–12 investment entities 
in which the plan participates, and 

10. actuarial information regarding the 
funding of the plan. 
To obtain a copy of the full annual report, or 
any part thereof, write or call the office of 
(name), who is (state title: e.g., the plan ad-
ministrator), (business address and telephone 
number). The charge to cover copying costs 
will be ($ ) for the full annual report, or 
($ ) per page for any part thereof. 

You also have the right to receive from the 
plan administrator, on request and at no 
charge, a statement of the assets and liabil-
ities of the plan and accompanying notes, or 
a statement of income and expenses of the 
plan and accompanying notes, or both. If you 
request a copy of the full annual report from 
the plan administrator, these two state-
ments and accompanying notes will be in-
cluded as part of that report. The charge to 
cover copying costs given above does not in-
clude a charge for the copying of these por-
tions of the report because these portions are 
furnished without charge. 
You also have the legally protected right to 
examine the annual report at the main office 
of the plan ( address ), (at 
any other location where the report is avail-
able for examination), and at the U.S. De-
partment of Labor in Washington, D.C., or to 
obtain a copy from the U.S. Department of 
Labor upon payment of copying costs. Re-
quests to the Department should be ad-
dressed to: Public Disclosure Room, Room 
N–1513, Employee Benefits Security Adminis-
tration, U.S. Department of Labor, 200 Con-
stitution Avenue, N.W., Washington, D.C. 
20210. 

(4) Form for Summary Annual Report 
Relating to Welfare Plans. 

SUMMARY ANNUAL REPORT FOR (NAME OF 
PLAN) 

This is a summary of the annual report of 
the (name of plan, EIN and type of welfare 
plan) for (period covered by this report). The 
annual report has been filed with the Em-
ployee Benefits Security Administration, as 
required under the Employee Retirement In-
come Security Act of 1974 (ERISA). 
[If any benefits under the plan are provided 
on an uninsured basis:] 

(Name of sponsor) has committed itself to 
pay (all, certain) (state type of) claims in-
curred under the terms of the plan. 
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[If any of the funds are used to purchase in-
surance contracts:] 

Insurance Information 

The plan has (a) contract(s) with (name of 
insurance carrier(s)) to pay (all, certain) 
(state type of) claims incurred under the 
terms of the plan. The total premiums paid 
for the plan year ending (date) were 
($lllll). 

[If applicable add:] 

Because (it is a) (they are) so called ‘‘expe-
rience-rated’’ contract(s), the premium costs 
are affected by, among other things, the 
number and size of claims. Of the total insur-
ance premiums paid for the plan year ending 
(date), the premiums paid under such ‘‘expe-
rience-rated’’ contract(s) were ($ ) and the 
total of all benefit claims paid under the(se) 
experience-rated contract(s) during the plan 
year was ($ ). 

[If any funds of the plan are held in trust or 
in a separately maintained fund:] 

Basic financial statement 

The value of plan assets, after subtracting 
liabilities of the plan, was ($ ) as of (the 
end of plan year), compared to ($ ) as of 
(the beginning of the plan year). During the 
plan year the plan experienced an (increase) 
(decrease) in its net assets of 
($ ). This (increase) (decrease) includes 
unrealized appreciation and depreciation in 
the value of plan assets; that is, the dif-
ference between the value of the plan’s as-
sets at the end of the year and the value of 
the assets at the beginning of the year or the 
cost of assets acquired during the year. Dur-
ing the plan year, the plan had total income 
of ($ ) including employer contributions 
of ($ ), employee contributions of ($ ), 
realized (gains) (losses) of ($ ) from the 
sale of assets, and earnings from investments 
of ($ ). Plan expenses were ($ ). These 
expenses included ($ ) in administrative 
expenses, ($ ) in benefits paid to partici-
pants and beneficiaries, and ($ ) in other 
expenses. 

Your Rights to Additional Information 

You have the right to receive a copy of the 
full annual report, or any part thereof, on re-
quest. The items listed below are included in 
that report: [Note—list only those items 
which are actually included in the latest an-
nual report]. 

1. an accountant’s report; 
2. financial information and information 

on payments to service providers; 
3. assets held for investment; 
4. fiduciary information, including non-ex-

empt transactions between the plan and par-
ties-in-interest (that is, persons who have 
certain relationships with the plan); 

5. loans or other obligations in default or 
classified as uncollectible; 

6. leases in default or classified as 
uncollectible; 

7. transactions in excess of 5 percent of the 
plan assets; 

8. insurance information including sales 
commissions paid by insurance carriers; and 

9. information regarding any common or 
collective trusts, pooled separate accounts, 
master trusts or 103–12 investment entities 
in which the plan participates. 
To obtain a copy of the full annual report, or 
any part thereof, write or call the office of 
(name), who is (state title: e.g., the plan ad-
ministrator), (business address and telephone 
number). The charge to cover copying costs 
will be ($ ) for the full annual report, or ($
) per page for any part thereof. 

You also have the right to receive from the 
plan administrator, on request and at no 
charge, a statement of the assets and liabil-
ities of the plan and accompanying notes, or 
a statement of income and expenses of the 
plan and accompanying notes, or both. If you 
request a copy of the full annual report from 
the plan administrator, these two state-
ments and accompanying notes will be in-
cluded as part of that report. The charge to 
cover copying costs given above does not in-
clude a charge for the copying of these por-
tions of the report because these portions are 
furnished without charge. 
You also have the legally protected right to 
examine the annual report at the main office 
of the plan (address), (at any other location 
where the report is available for examina-
tion), and at the U.S. Department of Labor 
in Washington, D.C. or to obtain a copy from 
the U.S. Department of Labor upon payment 
of copying costs. Requests to the Depart-
ment should be addressed to: Public Disclo-
sure Room, Room N–1513, Employee Benefits 
Security Administration, U.S. Department 
of Labor, 200 Constitution Avenue, N.W., 
Washington, D.C. 20210. 

(e) Foreign languages. In the case of 
either— 

(1) A plan which covers fewer than 
100 participants at the beginning of a 
plan year in which 25 percent or more 
of all plan participants are literate 
only in the same non-English language; 
or 

(2) A plan which covers 100 or more 
participants in which 500 or more par-
ticipants or 10 percent or more of all 
plan participants, whichever is less, are 
literate only in the same non-English 
language— 

The plan administrator for such plan 
shall provide these participants with 
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an English-language summary annual 
report which prominently displays a 
notice, in the non-English language 
common to these participants, offering 
them assistance. The assistance pro-
vided need not involve written mate-
rials, but shall be given in the non- 
English language common to these par-
ticipants. The notice offering assist-
ance shall clearly set forth any proce-
dures participants must follow to ob-
tain such assistance. 

(f) Furnishing of additional documents 
to participants and beneficiaries. A plan 
administrator shall promptly comply 
with any request by a participant or 
beneficiary for additional documents 
made in accordance with the proce-
dures or rights described in paragraph 
(d) of this section. 

(g) Exemptions. Notwithstanding the 
provisions of this section, a summary 
annual report is not required to be fur-
nished with respect to the following: 

(1) A totally unfunded welfare plan 
described in 29 CFR 2520.104–44(b)(1)(i); 

(2) A welfare plan which meets the 
requirements of 29 CFR 2520.104–20(b); 

(3) An apprenticeship or other train-
ing plan which meets the requirements 
of 29 CFR 2520.104–22; 

(4) A pension plan for selected em-
ployees which meets the requirements 
of 29 CFR 2520.104–23; 

(5) A welfare plan for selected em-
ployees which meets the requirements 
of 29 CFR 2520.104–24; 

(6) A day care center referred to in 29 
CFR 2520.104–25; 

(7) A dues financed welfare plan 
which meets the requirements of 29 
CFR 2520.104–26; 

(8) A dues financed pension plan 
which meets the requirements of 29 
CFR 2520.104–27; and 

(9) A plan to which title IV of the Act 
applies. 

APPENDIX TO § 2520.104B–10—THE SUMMARY ANNUAL REPORT (SAR) UNDER ERISA: A CROSS- 
REFERENCE TO THE ANNUAL REPORT 

SAR item Form 5500 large plan filer 
line items 

Form 5500 small plan filer 
line items 

Form 5500–SF filer line 
items 

A. PENSION PLAN: 
1. Funding arrangement ...... Form 5500–9a .................... Same .................................. Not applicable. 
2. Total plan expenses ........ Sch. H–2j ............................ Sch. I–2j ............................. Line 8h. 
3. Administrative expenses .. Sch. H–2i(5) ....................... Sch. I–2h ............................ Line 8f. 
4. Benefits paid .................... Sch. H–2e(4) ...................... Sch. I–2e ............................ Line 8d. 
5. Other expenses ............... Sch. H–Subtract the sum of 

2e(4) & 2i(5) from 2j.
Sch. I–2i ............................. Line 8g. 

6. Total participants ............. Form 5500–6f ..................... Same .................................. Line 5b. 
7. Value of plan assets (net): Sch. H–1l [Col. (b)] ............. Sch. I–1c [Col. (b)] ............. Line 7c [Col. (b)]. 

a. End of plan year.
b. Beginning of plan 

year.
Sch. H–1l [Col. (a)] ............. Sch. I–1c [Col. (a)] ............. Line 7c [Col. (a)]. 

8. Change in net assets ....... Sch. H–Subtract 1l [Col. 
(a)] from 1l [Col. (b)].

Sch. I–Subtract 1c [Col. (a) 
from Col. (b)].

Line 7c–Subtract Col. (a) 
from Col. (b). 

9. Total income .................... Sch. H–2d ........................... Sch. I–2d ............................ Line 8c. 
a. Employer con-

tributions.
Sch. H–2a(1)(A) & 2a(2) if 

applicable.
Sch. I–2a(1) & 2b if appli-

cable.
Line 8a(1) if applicable. 

b. Employee con-
tributions.

Sch. H–2a(1)(B) & 2a(2) if 
applicable.

Sch. I–2a(2) & 2b if appli-
cable.

Line 8a(2) & 8a(3) if appli-
cable. 

c. Gains (losses) 
from sale of as-
sets.

Sch. H–2b(4)(C) ................. Not applicable ..................... Not applicable. 

d. Earnings from in-
vestments.

Sch. H–Subtract the sum of 
2a(3), 2b(4)(C) and 2c 
from 2d.

Sch. I–2c ............................ Line 8b. 

10. Total insurance pre-
miums.

Total of all Schs. A–6b ....... Total of all Schs. A–6b ....... Not applicable. 

11. Unpaid minimum re-
quired contribution (S–E 
plans) or Funding defi-
ciency (ME plans):.

Sch. SB–39 ........................ Same .................................. Same. 

a. S–E Defined 
benefit plans.

b. ME Defined ben-
efit plans.

Sch. MB–10 ........................ Same .................................. Not applicable. 

c. Defined contribu-
tion plans.

Sch. R–6c, if more than 
zero.

Same .................................. Line 12d. 

B. WELFARE PLAN 
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APPENDIX TO § 2520.104B–10—THE SUMMARY ANNUAL REPORT (SAR) UNDER ERISA: A CROSS- 
REFERENCE TO THE ANNUAL REPORT—Continued 

SAR item Form 5500 large plan filer 
line items 

Form 5500 small plan filer 
line items 

Form 5500–SF filer line 
items 

1. Name of insurance carrier All Schs. A–1(a) ................. Same .................................. Not applicable. 
2. Total (experience rated 

and non-experienced 
rated) insurance premiums.

All Schs. A–Sum of 9a(1) 
and 10a.

Same .................................. Not applicable. 

3. Experience rated pre-
miums.

All Schs. A–9a(1) ............... Same .................................. Not applicable. 

4. Experience rated claims .. All Schs. A–9b(4) ............... Same .................................. Not applicable. 
5. Value of plan assets (net): Sch. H–1l [Col. (b)] ............. Sch. I–1c [Col. (b)] ............. Line 7c [Col. (b)]. 

a. End of plan year.
b. Beginning of plan 

year.
Sch. H–1l [Col. (a)] ............. Sch. I–1c [Col. (a)] ............. Line 7c [Col. (a)]. 

6. Change in net assets ....... Sch. H–Subtract 1l [Col. 
(a)] from 1l [Col. (b)].

Sch. I–Subtract 1c [Col. (a)] 
from 1c [Col. (b)].

Line 7c–Subtract [Col. (a)] 
from 7c [Col. (b)]. 

7. Total income .................... Sch. H–2d ........................... Sch. I–2d ............................ Line 8c 
a. Employer con-

tributions.
Sch. H–2a(1)(A) & 2a(2) if 

applicable.
Sch. I–2a(1) & 2b if appli-

cable.
Line 8a(1) if applicable. 

b. Employee con-
tributions.

Sch. H–2a(1)(B) & 2a(2) if 
applicable.

Sch. I–2a(2) & 2b if appli-
cable.

Line 8a(2) if applicable. 

c. Gains (losses) 
from sale of as-
sets.

Sch. H–2b(4)(C) ................. Not applicable ..................... Not applicable. 

d. Earnings from in-
vestments.

Sch. H–Subtract the sum of 
2a(3), 2b(4)(C) and 2c 
from 2d.

Sch. I–2c ............................ Line 8b. 

8. Total plan expenses ........ Sch. H–2j ............................ Sch. I–2j ............................. Line 8h. 
9. Administrative expenses .. Sch. H–2i(5) ....................... Sch. I–2h ............................ Line 8f. 
10. Benefits paid .................. Sch. H–2e(4) ...................... Sch. I–2e ............................ Line 8d. 
11. Other expenses ............. Sch. H–Subtract the sum of 

2e(4) & 2i(5) from 2j.
Sch. I–2i ............................. Line 8g. 

[44 FR 19403, Apr. 3, 1979, as amended at 44 FR 31640, June 1, 1979; 47 FR 31873, July 23, 1982; 
54 FR 8629, Mar. 1, 1989; 65 FR 21085, Apr. 19, 2000; 65 FR 35568, June 5, 2000; 68 FR 16400, Apr. 
3, 2003; 72 FR 64729, Nov. 16, 2007; 80 FR 5663, Feb. 2, 2015] 

§ 2520.104b–30 Charges for documents. 

(a) Application. The plan adminis-
trator of an employee benefit plan may 
impose a reasonable charge to cover 
the cost of furnishing to participants 
and beneficiaries upon their written re-
quest as required under section 
104(b)(4) of the Act, copies of the fol-
lowing information, statements or doc-
uments: The latest updated summary 
plan description, and the latest annual 
report, any terminal report, the bar-
gaining agreement, trust agreement, 
contract, or other instruments under 
which the plan is established or oper-
ated. Except where explicitly per-
mitted under the Act, no charge may 
be assessed for furnishing information, 
statements or documents as required 
by other provisions of the Act, which 
include, in part 1 of title I, sections 
104(b)(1), (2), (3) and (c) and 105(a) and 
(c). 

(b) Reasonableness. The charge as-
sessed by the plan administrator to 

cover the costs of furnishing docu-
ments is reasonable if it is equal to the 
actual cost per page to the plan for the 
least expensive means of acceptable re-
production, but in no event may such 
charge exceed 25 cents per page. For ex-
ample, if a plan printed a large number 
of pamphlets at $1.00 per 50-page pam-
phlet, the actual cost of reproduction 
for the entire pamphlet ($1.00) would be 
equal to 2 cents per page. If only one 
page of such a pamphlet were re-
quested, the actual cost of providing 
that page from the printed copy would 
be $1.00, since the copy would no longer 
be complete. In such a case, the least 
expensive means of acceptable repro-
duction would be individually repro-
ducing the page requested at a charge 
of no more than 25 cents. On the other 
hand, if six pages of the same plan doc-
ument were requested and each page 
cost 20 cents to be reproduced, the ac-
tual cost of providing those pages 
would be $1.20. In such a case, if a 
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printed copy is available, the least ex-
pensive means of acceptable reproduc-
tion would be to use pages from the 
printed copy at a charge of no more 
than $1.00. No other charge for fur-
nishing documents, such as handling or 
postage charges, will be deemed rea-
sonable. The plan administrator shall 
provide information to a plan partici-
pant or beneficiary, upon request, 
about the charge that would be made 
to provide a copy of material described 
in this paragraph. 

[41 FR 16964, Apr. 23, 1976, as amended at 41 
FR 37575, Sept. 7, 1976; 75 FR 9342, Mar. 2, 
2010] 

§ 2520.104b–31 Alternative method for 
disclosure through electronic 
media—Notice-and-access. 

(a) Alternative method for disclosure 
through electronic media—Notice-and-ac-
cess. As an alternative to § 2520.104b– 
1(c), the administrator of an employee 
benefit plan satisfies the general fur-
nishing obligation in § 2520.104b–1(b)(1) 
with respect to covered individuals and 
covered documents, provided that the 
administrator complies with the no-
tice, access, and other requirements of 
paragraphs (b) through (k) of this sec-
tion, as applicable. 

(b) Covered individual. For purposes of 
this section, a ‘‘covered individual’’ is 
a participant, beneficiary, or other in-
dividual entitled to covered documents 
and who—when he or she begins par-
ticipating in the plan, as a condition of 
employment, or otherwise—provides 
the employer, plan sponsor, or adminis-
trator (or an appropriate designee of 
any of the foregoing) with an elec-
tronic address, such as an electronic 
mail (‘‘email’’) address or internet-con-
nected mobile-computing-device (e.g., 
‘‘smartphone’’) number, at which the 
covered individual may receive a writ-
ten notice of internet availability, de-
scribed in paragraph (d) of this section, 
or an email described in paragraph (k) 
of this section. Alternatively, if an 
electronic address is assigned by an 
employer to an employee for employ-
ment-related purposes that include but 
are not limited to the delivery of cov-
ered documents, the employee is treat-
ed as if he or she provided the elec-
tronic address. 

(c) Covered documents. For purposes of 
this section, a ‘‘covered document’’ is: 

(1) Pension benefit plans. In the case of 
an employee pension benefit plan, as 
defined in section 3(2) of the Act, any 
document or information that the ad-
ministrator is required to furnish to 
participants and beneficiaries pursuant 
to Title I of the Act, except for any 
document or information that must be 
furnished only upon request. 

(2) [Reserved] 
(d) Notice of internet availability—(1) 

General. The administrator must fur-
nish to each covered individual a no-
tice of internet availability for each 
covered document in accordance with 
the requirements of this section. 

(2) Timing of notice of internet avail-
ability. A notice of internet availability 
must be furnished at the time the cov-
ered document is made available on the 
website described in paragraph (e) of 
this section. However, if an adminis-
trator furnishes a combined notice of 
internet availability for more than one 
covered document, as permitted under 
paragraph (i) of this section, the re-
quirements of this paragraph (d)(2) are 
treated as satisfied if the combined no-
tice of internet availability is fur-
nished each plan year, and, if the com-
bined notice of internet availability 
was furnished in the prior plan year, no 
more than 14 months following the 
date the prior plan year’s notice was 
furnished. 

(3) Content of notice of internet avail-
ability. (i) A notice of internet avail-
ability furnished pursuant to this sec-
tion must contain the information set 
forth in paragraphs (d)(3)(i)(A) through 
(H) of this section: 

(A) A prominent statement—for ex-
ample as a title, legend, or subject 
line—that reads: ‘‘Disclosure About 
Your Retirement Plan.’’ 

(B) A statement that reads: ‘‘Impor-
tant information about your retire-
ment plan is now available. Please re-
view this information.’’ 

(C) An identification of the covered 
document by name (for example, a 
statement that reads: ‘‘your Quarterly 
Benefit Statement is now available’’) 
and a brief description of the covered 
document if identification only by 
name would not reasonably convey the 
nature of the covered document. 
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(D) The internet website address, or a 
hyperlink to such address, where the 
covered document is available. The 
website address or hyperlink must be 
sufficiently specific to provide ready 
access to the covered document and 
will satisfy this standard if it leads the 
covered individual either directly to 
the covered document or to a login 
page that provides, or immediately 
after a covered individual logs on pro-
vides, a prominent link to the covered 
document. 

(E) A statement of the right to re-
quest and obtain a paper version of the 
covered document, free of charge, and 
an explanation of how to exercise this 
right. 

(F) A statement of the right, free of 
charge, to opt out of electronic deliv-
ery and receive only paper versions of 
covered documents, and an explanation 
of how to exercise this right. 

(G) A cautionary statement that the 
covered document is not required to be 
available on the website for more than 
one year or, if later, after it is super-
seded by a subsequent version of the 
covered document. 

(H) A telephone number to contact 
the administrator or other designated 
representative of the plan. 

(ii) A notice of internet availability 
furnished pursuant to this section may 
contain a statement as to whether ac-
tion by the covered individual is in-
vited or required in response to the 
covered document and how to take 
such action, or that no action is re-
quired, provided that such statement is 
not inaccurate or misleading. 

(4) Form and manner of furnishing no-
tice of internet availability. A notice of 
internet availability must: 

(i) Be furnished electronically to the 
address referred to in paragraph (b) of 
this section; 

(ii) Contain only the content speci-
fied in paragraph (d)(3) of this section, 
except that the administrator may in-
clude pictures, logos, or similar design 
elements, so long as the design is not 
inaccurate or misleading and the re-
quired content is clear; 

(iii) Be furnished separately from any 
other documents or disclosures fur-
nished to covered individuals, except as 
permitted under paragraph (i) of this 
section; and 

(iv) Be written in a manner cal-
culated to be understood by the aver-
age plan participant. 

(e) Standards for internet website. (1) 
The administrator must ensure the ex-
istence of an internet website at which 
a covered individual is able to access 
covered documents. 

(2) The administrator must take 
measures reasonably calculated to en-
sure that: 

(i) The covered document is available 
on the website no later than the date 
on which the covered document must 
be furnished under the Act; 

(ii) The covered document remains 
available on the website at least until 
the date that is one year after the date 
the covered document is made avail-
able on the website pursuant to para-
graph (e)(2)(i) of this section or, if 
later, the date it is superseded by a 
subsequent version of the covered docu-
ment; 

(iii) The covered document is pre-
sented on the website in a manner cal-
culated to be understood by the aver-
age plan participant; 

(iv) The covered document is pre-
sented on the website in a widely-avail-
able format or formats that are suit-
able to be both read online and printed 
clearly on paper; 

(v) The covered document can be 
searched electronically by numbers, 
letters, or words; and 

(vi) The covered document is pre-
sented on the website in a widely-avail-
able format or formats that allow the 
covered document to be permanently 
retained in an electronic format that 
satisfies the requirements of paragraph 
(e)(2)(iv) of this section. 

(3) The administrator must take 
measures reasonably calculated to en-
sure that the website protects the con-
fidentiality of personal information re-
lating to any covered individual. 

(4) For purposes of this section, the 
term website means an internet 
website, or other internet or elec-
tronic-based information repository, 
such as a mobile application, to which 
covered individuals have been provided 
reasonable access. 

(f) Right to copies of paper documents 
or to opt out of electronic delivery. (1) 
Upon request from a covered indi-
vidual, the administrator must 
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promptly furnish to such individual, 
free of charge, a paper copy of a cov-
ered document. Only one paper copy of 
any covered document must be pro-
vided free of charge under this section. 

(2) Covered individuals must have the 
right, free of charge, to globally opt 
out of electronic delivery and receive 
only paper versions of covered docu-
ments. Upon request from a covered in-
dividual, the administrator must 
promptly comply with such an elec-
tion. 

(3) The administrator must establish 
and maintain reasonable procedures 
governing requests or elections under 
paragraphs (f)(1) and (2) of this section. 
The procedures are not reasonable if 
they contain any provision, or are ad-
ministered in a way, that unduly inhib-
its or hampers the initiation or proc-
essing of a request or election. 

(4) The system for furnishing a notice 
of internet availability must be de-
signed to alert the administrator of a 
covered individual’s invalid or inoper-
able electronic address. If the adminis-
trator is alerted that a covered individ-
ual’s electronic address has become in-
valid or inoperable, such as if a notice 
of internet availability sent to that ad-
dress is returned as undeliverable, the 
administrator must promptly take rea-
sonable steps to cure the problem (for 
example, by furnishing a notice of 
internet availability to a valid and op-
erable secondary electronic address 
that had been provided by the covered 
individual, if available, or obtaining a 
new valid and operable electronic ad-
dress for the covered individual) or 
treat the covered individual as if he or 
she made an election under paragraph 
(f)(2) of this section. If the covered in-
dividual is treated as if he or she made 
an election under paragraph (f)(2) of 
this section, the administrator must 
furnish to the covered individual, as 
soon as is reasonably practicable, a 
paper version of the covered document 
identified in the undelivered notice of 
internet availability. 

(g) Initial notification of default elec-
tronic delivery and right to opt out. The 
administrator must furnish to each in-
dividual, prior to the administrator’s 
reliance on this section with respect to 
such individual, a notification on paper 
that covered documents will be fur-

nished electronically to an electronic 
address; identification of the electronic 
address that will be used for the indi-
vidual; any instructions necessary to 
access the covered documents; a cau-
tionary statement that the covered 
document is not required to be avail-
able on the website for more than one 
year or, if later, after it is superseded 
by a subsequent version of the covered 
document; a statement of the right to 
request and obtain a paper version of a 
covered document, free of charge, and 
an explanation of how to exercise this 
right; and a statement of the right, 
free of charge, to opt out of electronic 
delivery and receive only paper 
versions of covered documents, and an 
explanation of how to exercise this 
right. A notification furnished pursu-
ant to this paragraph (g) must be writ-
ten in a manner calculated to be under-
stood by the average plan participant. 

(h) Special rule for severance from em-
ployment. At the time a covered indi-
vidual who is an employee, and for 
whom an electronic address assigned 
by an employer pursuant to paragraph 
(b) of this section is used to furnish 
covered documents, severs from em-
ployment with the employer, the ad-
ministrator must take measures rea-
sonably calculated to ensure the con-
tinued accuracy and availability of 
such electronic address or to obtain a 
new electronic address that enables re-
ceipt of covered documents following 
the individual’s severance from em-
ployment. 

(i) Special rule for annual combined no-
tices of internet availability. Notwith-
standing the requirements in para-
graphs (d)(4)(ii) and (iii) of this section, 
an administrator may furnish one no-
tice of internet availability that incor-
porates or combines the content re-
quired by paragraph (d)(3) of this sec-
tion with respect to one or more of the 
following: 

(1) A summary plan description, as 
required pursuant to section 104(a) of 
the Act; 

(2) Any covered document or infor-
mation that must be furnished annu-
ally, rather than upon the occurrence 
of a particular event, and does not re-
quire action by a covered individual by 
a particular deadline; 
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(3) Any other covered document if au-
thorized in writing by the Secretary of 
Labor, by regulation or otherwise, in 
compliance with section 110 of the Act; 
and 

(4) Any applicable notice required by 
the Internal Revenue Code if author-
ized in writing by the Secretary of the 
Treasury. 

(j) Reasonable procedures for compli-
ance. The conditions of this section are 
satisfied, notwithstanding the fact that 
the covered documents described in 
paragraph (b) of this section are tempo-
rarily unavailable for a reasonable pe-
riod of time in the manner required by 
this section due to technical mainte-
nance or unforeseeable events or cir-
cumstances beyond the control of the 
administrator, provided that: 

(1) The administrator has reasonable 
procedures in place to ensure that the 
covered documents are available in the 
manner required by this section; and 

(2) The administrator takes prompt 
action to ensure that the covered docu-
ments become available in the manner 
required by this section as soon as 
practicable following the earlier of the 
time at which the administrator knows 
or reasonably should know that the 
covered documents are temporarily un-
available in the manner required by 
this section. 

(k) Alternative method for disclosure 
through email systems. Notwithstanding 
any other provision of this section, an 
administrator satisfies the general fur-
nishing obligation in § 2520.104b–1(b)(1) 
by using an email address to furnish a 
covered document to a covered indi-
vidual, provided that: 

(1) The covered document is sent to a 
covered individual’s email address, re-
ferred to in paragraph (b) of this sec-
tion, no later than the date on which 
the covered document must be fur-
nished under the Act. 

(2) In lieu of furnishing a notice of 
internet availability pursuant to para-
graph (d) of this section, the adminis-
trator sends an email pursuant to this 
paragraph (k) that: 

(i) Includes the covered document in 
the body of the email or as an attach-
ment; 

(ii) Includes a subject line that reads: 
‘‘Disclosure About Your Retirement 
Plan’’; 

(iii) Includes the information de-
scribed in paragraph (d)(3)(i)(C) of this 
section if the covered document is an 
attachment (identification or brief de-
scription of the covered document), 
paragraphs (d)(3)(i)(E) (statement of 
right to paper copy of covered docu-
ment), (d)(3)(i)(F) (statement of right 
to opt out of electronic delivery), and 
(d)(3)(i)(H) (a telephone number) of this 
section; and 

(iv) Complies with paragraph 
(d)(4)(iv) of this section (relating to 
readability). 

(3) The covered document is: 
(i) Written in a manner reasonably 

calculated to be understood by the av-
erage plan participant; 

(ii) Presented in a widely-available 
format or formats that are suitable to 
be read online, printed clearly on 
paper, and permanently retained in an 
electronic format that satisfies the 
preceding requirements in this sen-
tence; and 

(iii) Searchable electronically by 
numbers, letters, or words. 

(4) The administrator: 
(i) Takes measures reasonably cal-

culated to protect the confidentiality 
of personal information relating to the 
covered individual; and 

(ii) Complies with paragraphs (f) (re-
lating to copies of paper documents or 
the right to opt out); (g) (relating to 
the initial notification of default elec-
tronic delivery), except for the cau-
tionary statement; and (h) (relating to 
severance from employment) of this 
section. 

(l) Dates; severability. (1) This section 
is applicable July 27, 2020. 

(2) If any provision of this section is 
held to be invalid or unenforceable by 
its terms, or as applied to any person 
or circumstance, or stayed pending fur-
ther agency action, the provision shall 
be construed so as to continue to give 
the maximum effect to the provision 
permitted by law, unless such holding 
shall be one of invalidity or unenforce-
ability, in which event the provision 
shall be severable from this section and 
shall not affect the remainder thereof. 

[85 FR 31922, May 27, 2020] 
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§§ 2520.105–1—2520.105–2 [Reserved] 

§ 2520.105–3 Lifetime Income Disclo-
sure for Individual Account Plans. 

(a) Content requirements. At least an-
nually, the administrator of an indi-
vidual account plan must furnish a 
benefit statement pursuant to section 
105(a) of the Employee Retirement In-
come Security Act of 1974 (Act) that is 
written in a manner calculated to be 
understood by the average plan partici-
pant and that contains the information 
required by this section, based on the 
latest information available to the 
plan. 

(b) Total benefits accrued; lifetime in-
come disclosure. A benefit statement de-
scribed in paragraph (a) of this section 
must include: 

(1) The beginning and ending dates of 
the statement period; 

(2) The value of the account balance 
as of the last day of the statement pe-
riod, excluding the value of any de-
ferred income annuity described in 
paragraph (e)(2) of this section; 

(3) The amount specified in para-
graph (b)(2) of this section expressed as 
an equivalent lifetime income stream 
payable in equal monthly payments for 
the life of the participant (single life 
annuity), determined in accordance 
with paragraph (c) or (e)(1) of this sec-
tion; and 

(4) The amount specified in para-
graph (b)(2) of this section expressed as 
an equivalent lifetime income stream 
payable in equal monthly payments for 
the joint lives of the participant and 
spouse (qualified joint and survivor an-
nuity), determined in accordance with 
paragraph (c) or (e)(1) of this section. 

(c) Assumptions for converting an ac-
count balance into lifetime income 
streams. The account balance specified 
in paragraph (b)(2) of this section shall 
be converted to the lifetime income 
streams described in paragraphs (b)(3) 
and (4) of this section using the fol-
lowing assumptions: 

(1) Commencement date and age. (i) 
The first payment is made on the last 
day of the statement period (the com-
mencement date); and 

(ii) The participant is age 67 on the 
commencement date, unless the partic-
ipant is older than age 67, in which 
case the participant’s actual age must 

be used for the conversions under this 
section. 

(2) Marital status. For purposes of 
paragraph (b)(4) of this section (relat-
ing to qualified joint and survivor an-
nuity illustrations): 

(i) The participant has a spouse that 
is the same age as the participant; and 

(ii) The survivor annuity percentage 
is equal to 100% of the monthly pay-
ment that is payable during the joint 
lives of the participant and spouse. 

(3) Interest rate and mortality. (i) A 
rate of interest equal to the 10-year 
constant maturity Treasury securities 
yield rate for the first business day of 
the last month of the period to which 
the benefit statement relates; and 

(ii) Mortality as reflected in the ap-
plicable mortality table under section 
417(e)(3)(B) of the Internal Revenue 
Code in effect for the calendar year 
which contains the last day of the 
statement period. 

(4) Plan loans. The account balance 
includes the outstanding balance of 
any participant loan, unless the partic-
ipant is in default of repayment on 
such loan. 

(d) Explanation of lifetime income 
streams. Except as provided in para-
graph (e) of this section, a benefit 
statement described in paragraph (a) of 
this section must include: 

(1)(i) An explanation of the com-
mencement date and age assumptions 
in paragraph (c)(1) of this section. 

(ii) For purposes of paragraph (d)(1)(i) 
of this section, the plan administrator 
may use the following model language: 
‘‘The estimated monthly payments in 
this statement assume that payments 
begin [insert the last day of the statement 
period] and that you are [insert 67 or 
current age if older] on this date. 
Monthly payments beginning at a 
younger age would be lower than shown 
since payments would be made over 
more years. Monthly payments begin-
ning at an older age would be higher 
than shown since they would be made 
over fewer years.’’ 

(2)(i) An explanation of a single life 
annuity. 

(ii) For purposes of paragraph (d)(2)(i) 
of this section, the plan administrator 
may use the following model language: 
‘‘A single life annuity is an arrange-
ment that pays you a fixed amount of 
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money each month for the rest of your 
life. Following your death, no further 
payments would be made to your 
spouse or heirs.’’ 

(3)(i) An explanation of a qualified 
joint and 100% survivor annuity, the 
availability of other survivor percent-
age annuities, and the impact of choos-
ing a lower survivor percentage. 

(ii) For purposes of paragraph (d)(3)(i) 
of this section, the plan administrator 
may use the following model language: 
‘‘A qualified joint and 100% survivor 
annuity is an arrangement that pays 
you and your spouse a fixed monthly 
payment for the rest of your joint 
lives. In addition, after your death, 
this type of annuity would continue to 
provide the same fixed monthly pay-
ment to your surviving spouse for their 
life. An annuity with a lower survivor 
percentage may be available, and re-
ducing the survivor percentage (below 
100%) would increase monthly pay-
ments during your lifetime, but would 
decrease what your surviving spouse 
would receive after your death.’’ 

(4)(i) An explanation of the marital 
status assumptions in paragraph (c)(2) 
of this section. 

(ii) For purposes of paragraph (d)(4)(i) 
of this section, the plan administrator 
may use the following model language: 
‘‘The estimated monthly payments for 
a qualified joint and 100% survivor an-
nuity in this statement assume that 
you are married with a spouse who is 
the same age as you (even if you do not 
currently have a spouse, or if you have 
a spouse who is a different age). If your 
spouse is younger, monthly payments 
would be lower than shown since they 
would be expected to be paid over more 
years. If your spouse is older, monthly 
payments would be higher than shown 
since they would be expected to be paid 
over fewer years.’’ 

(5)(i) An explanation of the interest 
rate assumptions in paragraph (c)(3) of 
this section. 

(ii) For purposes of paragraph (d)(5)(i) 
of this section, the plan administrator 
may use the following model language: 
‘‘The estimated monthly payments in 
this statement are based on an interest 
rate of [insert rate], which is the 10-year 
constant maturity U.S. Treasury secu-
rities yield rate as of [insert date], as 
required by federal regulations. This 

rate fluctuates based on market condi-
tions. The lower the interest rate, the 
smaller your monthly payment will be, 
and the higher the interest rate, the 
larger your monthly payment will be.’’ 

(6)(i) An explanation of the mortality 
assumptions in paragraph (c)(3) of this 
section. 

(ii) For purposes of paragraph (d)(6)(i) 
of this section, the plan administrator 
may use the following model language: 
‘‘The estimated monthly payments in 
this statement are based on how long 
you and a spouse who is assumed to be 
your age are expected to live. For this 
purpose, federal regulations require 
that your life expectancy be estimated 
using gender neutral mortality as-
sumptions established by the Internal 
Revenue Service.’’ 

(7)(i) An explanation that the month-
ly payment amounts required under 
paragraphs (b)(3) and (4) of this section 
are illustrations only. 

(ii) For purposes of paragraph (d)(7)(i) 
of this section, the plan administrator 
may use the following model language: 
‘‘The estimated monthly payments in 
this statement are for illustrative pur-
poses only; they are not a guarantee.’’ 

(8)(i) An explanation that the actual 
monthly payments that may be pur-
chased with the amount specified in 
paragraph (b)(2) of this section will de-
pend on numerous factors and may 
vary substantially from the illustra-
tions under this section. 

(ii) For purposes of paragraph (d)(8)(i) 
of this section, the plan administrator 
may use the following model language: 
‘‘The estimated monthly payments in 
this statement are based on prevailing 
market conditions and other assump-
tions required under federal regula-
tions. If you decide to purchase an an-
nuity, the actual payments you receive 
will depend on a number of factors and 
may vary substantially from the esti-
mated monthly payments in this state-
ment. For example, your actual age at 
retirement, your actual account bal-
ance (reflecting future investment 
gains and losses, contributions, dis-
tributions, and fees), and the market 
conditions at the time of purchase will 
affect your actual payment amounts. 
The estimated monthly payments in 
this statement are the same whether 
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you are male or female. This is re-
quired for annuities payable from an 
employer’s plan. However, the same 
amount paid for an annuity available 
outside of an employer’s plan may pro-
vide a larger monthly payment for 
males than for females since females 
are expected to live longer.’’ 

(9)(i) An explanation that the month-
ly payment amounts required under 
paragraphs (b)(3) and (4) of this section 
are fixed amounts that would not in-
crease for inflation. 

(ii) For purposes of paragraph (d)(9)(i) 
of this section, the plan administrator 
may use the following model language: 
‘‘Unlike Social Security payments, the 
estimated monthly payments in this 
statement do not increase each year 
with a cost-of-living adjustment. 
Therefore, as prices increase over time, 
the fixed monthly payments will buy 
fewer goods and services.’’ 

(10)(i) An explanation that the 
monthly payment amounts required 
under paragraphs (b)(3) and (4) of this 
section are based on total benefits ac-
crued, regardless of whether such bene-
fits are nonforfeitable. 

(ii) For purposes of paragraph 
(d)(10)(i) of this section, the plan ad-
ministrator may use the following 
model language: ‘‘The estimated 
monthly payment amounts in this 
statement assume that your account 
balance is 100% vested.’’ 

(11)(i) An explanation that the ac-
count balance includes the outstanding 
balance of any participant loan, unless 
the participant is in default of repay-
ment on such loan. 

(ii) For purposes of paragraph 
(d)(11)(i) of this section, the plan ad-
ministrator may use the following 
model language: ‘‘If you have taken a 
loan from the plan and are not in de-
fault on the loan, the estimated 
monthly payments in this statement 
assume that the loan has been fully re-
paid.’’ 

(e) Special rules for in-plan annuities— 
(1) Plans that offer distribution annuities. 
(i) If the plan offers single life and 
qualified joint and survivor annuities 
as distribution options pursuant to a 
contract with an issuer licensed under 
applicable state insurance law, the 
plan administrator may, but is not re-
quired to, use the contract terms to 

calculate the monthly payment 
amounts in paragraphs (b)(3) and (4) of 
this section instead of the assumptions 
in paragraph (c) of this section, except 
for the assumptions in paragraphs 
(c)(1) (relating to assumed commence-
ment date and age) and (c)(2)(i) (relat-
ing to assumed marital status and age 
of spouse) of this section. 

(ii) Plan administrators that elect to 
use the contract terms, as permitted in 
paragraph (e)(1)(i) of this section, 
must, in lieu of the explanations re-
quired in paragraph (d) of this section, 
provide the explanations set forth in 
paragraph (e)(1)(iii) of this section. To 
obtain the limitation on liability pro-
vided in paragraph (f) of this section, 
such plan administrators also must use 
either the model language for each 
such explanation in paragraph 
(e)(1)(iii) of this section or the Model 
Benefit Statement Supplement set 
forth in appendix B to this subpart. 

(iii) The benefit statement must in-
clude the following: 

(A)(1) An explanation of the com-
mencement date and age assumptions 
in paragraph (c)(1) of this section. 

(2) For purposes of paragraph 
(e)(1)(iii)(A)(1) of this section, the plan 
administrator may use the following 
model language: ‘‘The estimated 
monthly payments in this statement 
assume that payments begin [insert the 
last day of statement period] and that 
you are [insert 67 or current age if older] 
on this date. Monthly payments begin-
ning at a younger age would be lower 
than shown since payments would be 
made over more years. Monthly pay-
ments beginning at an older age would 
be higher than shown since they would 
be made over fewer years.’’ 

(B)(1) An explanation of a single life 
annuity. 

(2) For purposes of paragraph 
(e)(1)(iii)(B)(1) of this section, the plan 
administrator may use the following 
model language: ‘‘A single life annuity 
is an arrangement that pays you a 
specified amount of money each month 
for the rest of your life. Following your 
death, no further payments would be 
made to your spouse or heirs.’’ 

(C)(1) An explanation of a qualified 
joint and survivor annuity and the sur-
vivor annuity percentage. 
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(2) For purposes of paragraph 
(e)(1)(iii)(C)(1) of this section, the plan 
administrator may use the following 
model language: ‘‘A qualified joint and 
survivor annuity is an arrangement 
that pays you and your spouse a speci-
fied monthly payment for the rest of 
your joint lives. When one spouse dies, 
the monthly payments continue to the 
surviving spouse for their life. If you 
die first, your spouse will receive 
[insert X %] of the monthly payment 
payable during your life. If your spouse 
dies first, you will receive [insert Y %] 
of the monthly payment.’’ 

(D)(1) An explanation of the marital 
status assumptions in paragraph (c)(2) 
of this section. 

(2) For purposes of paragraph 
(e)(1)(iii)(D)(1) of this section, the plan 
administrator may use the following 
model language: ‘‘The estimated 
monthly payments for a qualified joint 
and survivor annuity in this statement 
assume that you are married with a 
spouse who is the same age as you 
(even if you do not currently have a 
spouse, or if you have a spouse who is 
a different age). If your spouse is 
younger, monthly payments would be 
lower than shown since they would be 
expected to be paid over more years. If 
your spouse is older, monthly pay-
ments would be higher than shown 
since they would be expected to be paid 
over fewer years.’’ 

(E)(1) An explanation of the con-
tract’s interest rate assumptions. 

(2) For purposes of paragraph 
(e)(1)(iii)(E)(1) of this section, the plan 
administrator may use the following 
model language: ‘‘The estimated 
monthly payments in this statement 
are based on an interest rate offered by 
[insert name of insurer] under a contract 
with the plan. This rate may fluctuate. 
The lower the interest rate, the small-
er your monthly payments will be, and 
the higher the interest rate, the larger 
your monthly payments will be.’’ 

(F)(1) An explanation of the con-
tract’s mortality assumptions. 

(2) For purposes of paragraph 
(e)(1)(iii)(F)(1) of this section, the plan 
administrator may use the following 
model language: ‘‘The estimated 
monthly payments in this statement 
are based on how long you and a spouse 
who is assumed to be your age are ex-

pected to live. Life expectancy is esti-
mated by using mortality assumptions 
adopted by [enter name of insurance 
company].’’ 

(G)(1) An explanation that the 
monthly payment amounts required 
under paragraphs (b)(3) and (4) of this 
section are illustrations only. 

(2) For purposes of paragraph 
(e)(1)(iii)(G)(1) of this section, the plan 
administrator may use the following 
model language: ‘‘The estimated 
monthly payments in this statement 
are for illustrative purposes only; they 
are not a guarantee.’’ 

(H)(1) An explanation that the actual 
monthly payments that may be pur-
chased with the amount specified in 
paragraph (b)(2) of this section will de-
pend on numerous factors and may 
vary substantially from the illustra-
tions under this section. 

(2) For purposes of paragraph 
(e)(1)(iii)(H)(1) of this section, the plan 
administrator may use the following 
model language: ‘‘The estimated 
monthly payments in this statement 
are based on prevailing market condi-
tions and other assumptions. If you de-
cide to purchase an annuity, the actual 
payments you receive will depend on a 
number of factors and may vary sub-
stantially from the estimated monthly 
payments in this statement. For exam-
ple, your actual age at retirement, 
your actual account balance (reflecting 
future investment gains and losses, 
contributions, distributions, and fees), 
and the market conditions at the time 
of purchase will affect your actual pay-
ment amounts. The estimated monthly 
payments in this statement are the 
same whether you are male or female. 
This is required for annuities payable 
from an employer’s plan. However, the 
same amount paid for an annuity avail-
able outside of an employer’s plan may 
provide a larger monthly payment for 
males than for females since females 
are expected to live longer.’’ 

(I)(1) An explanation as to whether 
the monthly payment amounts re-
quired under paragraphs (b)(3) and (4) 
of this section are fixed or may change 
over time, and how adjustments, if 
any, are determined. 

(2) For purposes of paragraph 
(e)(1)(iii)(H)(1) of this section, the plan 
administrator may use the following 
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model language, as applicable: ‘‘Unlike 
Social Security payments, the esti-
mated monthly payment amounts in 
this statement do not increase each 
year with a cost-of-living adjustment. 
Therefore, as prices increase over time, 
the fixed monthly payments will buy 
fewer goods and services.’’; OR ‘‘The 
amounts shown in this statement will 
increase over time based on [insert gen-
eral explanation of how any adjustment is 
determined, e.g., to reflect inflation, a 
cost-of-living adjustment, etc.]’’ 

(J)(1) An explanation that the 
monthly payment amounts required 
under paragraphs (b)(3) and (4) of this 
section are based on total benefits ac-
crued, regardless of whether such bene-
fits are nonforfeitable. 

(2) For purposes of paragraph 
(e)(1)(iii)(J)(1) of this section, the plan 
administrator may use the following 
model language: ‘‘The estimated 
monthly payment amounts in this 
statement assume that your account 
balance is 100% vested.’’ 

(K)(1) An explanation that the ac-
count balance includes the outstanding 
balance of any participant loan, unless 
the participant is in default of repay-
ment on such loan. 

(2) For purposes of paragraph 
(e)(1)(iii)(K)(1) of this section, the plan 
administrator may use the following 
model language: ‘‘If you have taken a 
loan from the plan and are not in de-
fault on the loan, the estimated 
monthly payments in this statement 
assume that the loan is fully repaid.’’ 

(2) Participants that purchased deferred 
annuities. (i) If any portion of a partici-
pant’s accrued benefit currently in-
cludes a deferred lifetime income 
stream purchased by the participant in 
the form of a single life annuity or a 
qualified joint and survivor annuity 
pursuant to a contract with an issuer 
licensed under applicable state insur-
ance law, such as a deferred income an-
nuity contract or a qualifying lon-
gevity annuity contract, the amounts 
payable under this contract with re-
spect to this portion shall be disclosed 
on the participant’s benefit statement 
in accordance with paragraph (e)(2)(ii) 
of this section, instead of in accordance 
with paragraphs (c) and (d) of this sec-
tion. 

(ii) With respect to the portion of a 
participant’s accrued benefit described 
in paragraph (e)(2)(i) of this section, 
the following information must be dis-
closed about such lifetime income pay-
ments: 

(A) The date payments are scheduled 
to commence and the age of the partic-
ipant on such date; 

(B) The frequency and the amount of 
such payments payable as of the com-
mencement date in paragraph 
(e)(2)(ii)(A) of this section, as deter-
mined under the terms of the contract, 
expressed in current dollars; 

(C) A description of any survivor ben-
efit, period certain commitment, or 
similar feature; and 

(D) A statement whether such pay-
ments are fixed, adjust with inflation 
during retirement, or adjust in some 
other way, and a general explanation of 
how any such adjustment is deter-
mined. 

(iii) The portion of the participant’s 
accrued benefit that was not used to 
purchase a deferred lifetime income 
stream described in paragraph (e)(2)(i) 
of this section, however, must be con-
verted to the lifetime income stream 
equivalents in accordance with para-
graphs (c) and (d), or paragraph (e)(1), 
of this section. 

(f) Limitation on liability. No plan fidu-
ciary, plan sponsor, or other person 
shall have any liability under Title I of 
the Act solely by reason of providing 
the lifetime income stream equivalents 
described in paragraphs (b)(3) and (4) of 
this section, provided that: 

(1) Such equivalents are derived in 
accordance with the assumptions in 
paragraph (c) or (e)(1)(i) of this section; 
and 

(2) The benefit statement includes 
language substantially similar in all 
material respects to: 

(i) Either the model language in 
paragraphs (d)(1)(ii) through (d)(11)(ii) 
of this section or the Model Benefit 
Statement Supplement set forth in ap-
pendix A to this subpart; or, 

(ii) If applicable, either the model 
language in paragraphs (e)(1)(iii)(A)(2) 
through (e)(1)(iii)(K)(2) of this section 
or the Model Benefit Statement Sup-
plement set forth in appendix B to this 
subpart. 
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(g) Additional lifetime income illustra-
tions. Nothing in this section precludes 
a plan administrator from including 
lifetime income stream illustrations on 
the benefit statement in addition to 
the illustrations described in para-
graphs (b)(3) and (4) of this section, as 
long as such additional illustrations 
are clearly explained, presented in a 
manner that is designed to avoid con-
fusing or misleading participants, and 
based on reasonable assumptions. 

(h) Definitions. For purposes of this 
section: 

Participant. The term participant in-
cludes an individual beneficiary who 

has his or her own individual account 
under the plan, such as an alternate 
payee for example. 

(i) Dates. This section shall be effec-
tive on the date that is one year after 
the date of publication of the interim 
final rule, and shall be applicable to 
pension benefit statements furnished 
after such date. 

[85 FR 59154, Sept. 18, 2020] 

EFFECTIVE DATE NOTE: At 85 FR 59154, 
Sept. 18, 2020, § 2520.105–3 was added, effective 
Sept. 18, 2021. 
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APPENDIX A TO SUBPART F OF PART 2520—MODEL BENEFIT STATEMENT SUPPLEMENT 
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[85 FR 59157, Sept. 18, 2020] 

EFFECTIVE DATE NOTE: At 85 FR 59157, Sept. 18, 2020, appendix A to subpart F of part 2520 
was added, effective Sept. 18, 2021. 
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APPENDIX B TO SUBPART F OF PART 2520—MODEL BENEFIT STATEMENT 
SUPPLEMENT—PLANS THAT OFFER DISTRIBUTION ANNUITIES 
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[85 FR 59157, Sept. 18, 2020] 

EFFECTIVE DATE NOTE: At 85 FR 59157, Sept. 18, 2020, appendix B to subpart F of part 2520 
was added, effective Sept. 18, 2021. 

Subpart G—Recordkeeping 
Requirements 

§ 2520.107–1 Use of electronic media 
for maintenance and retention of 
records. 

(a) Scope and purpose. Sections 107 
and 209 of the Employee Retirement In-
come Security Act of 1974, as amended 
(ERISA), contain certain requirements 
relating to the maintenance of records 
for reporting and disclosure purposes 
and for determining the pension bene-
fits to which participants and bene-
ficiaries are or may become entitled. 
This section provides standards appli-
cable to both pension and welfare plans 

concerning the use of electronic media 
for the maintenance and retention of 
records required to be kept under sec-
tions 107 and 209 of ERISA. 

(b) General requirements. The record 
maintenance and retention require-
ments of sections 107 and 209 of ERISA 
are satisfied when using electronic 
media if: 

(1) The electronic recordkeeping sys-
tem has reasonable controls to ensure 
the integrity, accuracy, authenticity 
and reliability of the records kept in 
electronic form; 

(2) The electronic records are main-
tained in reasonable order and in a safe 
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and accessible place, and in such man-
ner as they may be readily inspected or 
examined (for example, the record-
keeping system should be capable of in-
dexing, retaining, preserving, retriev-
ing and reproducing the electronic 
records); 

(3) The electronic records are readily 
convertible into legible and readable 
paper copy as may be needed to satisfy 
reporting and disclosure requirements 
or any other obligation under Title I of 
ERISA; 

(4) The electronic recordkeeping sys-
tem is not subject, in whole or in part, 
to any agreement or restriction that 
would, directly or indirectly, com-
promise or limit a person’s ability to 
comply with any reporting and disclo-
sure requirement or any other obliga-
tion under Title I of ERISA; and 

(5) Adequate records management 
practices are established and imple-
mented (for example, following proce-
dures for labeling of electronically 
maintained or retained records, pro-
viding a secure storage environment, 
creating back-up electronic copies and 
selecting an off-site storage location, 
observing a quality assurance program 
evidenced by regular evaluations of the 
electronic recordkeeping system in-
cluding periodic checks of electroni-

cally maintained or retained records, 
and retaining paper copies of records 
that cannot be clearly, accurately or 
completely transferred to an electronic 
recordkeeping system). 

(c) Legibility and readability. All elec-
tronic records must exhibit a high de-
gree of legibility and readability when 
displayed on a video display terminal 
or other method of electronic trans-
mission and when reproduced in paper 
form. The term ‘‘legibility’’ means the 
observer must be able to identify all 
letters and numerals positively and 
quickly to the exclusion of all other 
letters or numerals. The term ‘‘read-
ability’’ means that the observer must 
be able to recognize a group of letters 
or numerals as words or complete num-
bers. 

(d) Disposal of original paper records. 
Original paper records may be disposed 
of any time after they are transferred 
to an electronic recordkeeping system 
that complies with the requirements of 
this section, except such original 
records may not be discarded if the 
electronic record would not constitute 
a duplicate or substitute record under 
the terms of the plan and applicable 
federal or state law. 

[67 FR 17275, Apr. 9, 2002] 
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SUBCHAPTER D—MINIMUM STANDARDS FOR EMPLOYEE 
PENSION BENEFIT PLANS UNDER THE EMPLOYEE RETIRE-
MENT INCOME SECURITY ACT OF 1974 

PART 2530—RULES AND REGULA-
TIONS FOR MINIMUM STAND-
ARDS FOR EMPLOYEE PENSION 
BENEFIT PLANS 

Subpart A—Scope and General Provisions 

Sec. 
2530.200a Scope. 
2530.200a–1 Relationship of the Act and the 

Internal Revenue Code of 1954. 
2530.200a–2 Treasury regulations for pur-

poses of the Act. 
2530.200a–3 Labor regulations for purposes 

of the Internal Revenue Code of 1954. 
2530.200b–1 Computation periods. 
2530.200b–2 Hour of service. 
2530.200b–3 Determination of service to be 

credited to employees. 
2530.200b–4 One-year break in service. 
2530.200b–5 Seasonal industries. [Reserved] 
2530.200b–6 Maritime industry. 
2530.200b–7 Day of service for employees in 

the maritime industry. 
2530.200b–8 Determination of days of service 

to be credited to maritime employees. 
2530.201–1 Coverage; general. 
2530.201–2 Plans covered by part 2530. 

Subpart B—Participation, Vesting and 
Benefit Accrual 

2530.202–1 Eligibility to participate; general. 
2530.202–2 Eligibility computation period. 
2530.203–1 Vesting; general. 
2530.203–2 Vesting computation period. 
2530.203–3 Suspension of pension benefits 

upon employment. 
2530.204–1 Year of participation for benefit 

accrual. 
2530.204–2 Accrual computation period. 
2530.204–3 Alternative computation methods 

for benefit accrual. 
2530.204–4 Deferral of benefit accrual. 

Subpart C—Form and Payment of Benefits 

2530.205 [Reserved] 
2530.206 Time and order of issuance of do-

mestic relations orders. 

Subpart D—Plan Administration as Related 
to Benefits 

2530.207–2530.209 [Reserved] 
2530.210 Employer or employers maintain-

ing the plan. 

AUTHORITY: Secs. 201, 202, 203, 204, 210, 505, 
1011, 1012, 1014, and 1015, Pub. L. 93–406, 88 
Stat. 852–862, 866–867, 894, 898–913, 924–929 (29 
U.S.C. 1051–4, 1060, 1135, 26 U.S.C. 410, 411, 413, 
414); Secretary of Labor’s Order No. 13–76. 
Section 2530.206 also issued under sec. 1001, 
Pub. L. 109–280, 120 Stat. 780. 

SOURCE: 41 FR 56462, Dec. 28, 1976, unless 
otherwise noted. 

Subpart A—Scope and General 
Provisions 

§ 2530.200a Scope. 

§ 2530.200a–1 Relationship of the Act 
and the Internal Revenue Code of 
1954. 

(a) Part 2 of title I of the Employee 
Retirement Income Security Act of 
1974 (hereinafter referred to as ‘‘the 
Act’’) contains minimum standards 
that a plan which is an employee pen-
sion benefit plan within the meaning of 
section 3(2) of the Act and which is cov-
ered under part 2 must satisfy. (For a 
general explanation of the coverage of 
part 2, see § 2530.201–1.) Substantially 
identical requirements are imposed by 
subchapter D of chapter 1 of subtitle A 
of the Internal Revenue Code of 1954 
(hereinafter referred to as ‘‘the Code’’) 
for plans seeking qualification for cer-
tain tax benefits under the Code. In 
general, the Code provisions apply to 
‘‘qualified’’ pension, profit-sharing, and 
stock bonus plans described in section 
401(a) of the Code, annuity plans de-
scribed in section 403(a) of the Code and 
bond purchase plans described in sec-
tion 405(a) of the Code. The standards 
contained in title I of the Act apply 
generally to both ‘‘nonqualified’ and 
‘‘qualified’’ employee pension benefit 
plans. The standards contained in the 
Act, and the related Code provisions, 
are ‘‘minimum’’ standards. In general, 
more liberal plan provisions (in terms 
of the benefit to be derived by the em-
ployee) are not prohibited. 

(b) For a definition of the term ‘‘em-
ployee pension benefit plan’’, see sec-
tion 3(2) of the Act and § 2510.3–2. 
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(c) For a statement of the coverage of 
part 2 of the Act, see sections 4 and 201 
of the Act and §§ 2510.3–2, 2510.3–3, 
2530.201–1 and 2530.201–2. 

§ 2530.200a–2 Treasury regulations for 
purposes of the Act. 

Regulations prescribed by the Sec-
retary of the Treasury or his delegate 
under sections 410 and 411 of the Code 
(relating to minimum standards for 
participation and vesting) shall apply 
for purposes of sections 202 through 204 
of the Act. Thus, except for those pro-
visions (such as the definition of an 
hour of service or a year of service) for 
which authority to prescribe regula-
tions is specifically delegated to the 
Secretary of Labor, regulations pre-
scribed by the Secretary of the Treas-
ury shall also be used to implement the 
related provisions contained in the 
Act. Those regulations specify the 
credit that must be given to an em-
ployee for years of service and years of 
participation completed by the em-
ployee. The allocation of regulatory ju-
risdiction between the Secretary of 
Treasury or his delegate and the Sec-
retary of Labor is governed by titles I 
through III of the Act. See section 3002 
of the Act (88 Stat. 996). 

§ 2530.200a–3 Labor regulations for 
purposes of the Internal Revenue 
Code of 1954. 

The Secretary of Labor is specifically 
authorized to prescribe certain regula-
tions (generally relating to hour of 
service, year of service, break in serv-
ice, year of participation and special 
rules for seasonal and maritime indus-
tries) applicable to both title I of the 
Act and sections 410 and 411 of the 
Code. These regulations are contained 
in this subpart (A) and subpart B of 
this part (2530) and must be integrated 
with regulations prescribed by the Sec-
retary of the Treasury or his delegate 
under sections 410 of the Code (relating 
to minimum participation standards), 
411(a) of the Code (relating to min-
imum vesting standards) and 411(b) of 
the Code (relating to benefit accrual 
requirements). The allocation of regu-
latory jurisdiction between the Sec-
retary of Labor and the Secretary of 
the Treasury or his delegate is gov-

erned by titles I through III of the Act. 
See section 3002 of the Act (88 Stat. 996). 

§ 2530.200b–1 Computation periods. 
(a) General. Under sections 202, 203 

and 204 of the Act and sections 410 and 
411 of the Code, an employee’s statu-
tory entitlements with regard to par-
ticipation, vesting and benefit accrual 
are generally determined by reference 
to years of service and years of partici-
pation completed by the employee and 
one-year breaks in service incurred by 
the employee. The units used for deter-
mining an employee’s credit towards 
statutory participation, vesting and 
benefit accrual entitlements are in 
turn defined in terms of the number of 
hours of service credited to the em-
ployee during a specified period—in 
general, a twelve-consecutive-month 
period—referred to herein as a ‘‘com-
putation period’’. A plan must des-
ignate eligibility computation periods 
pursuant to § 2530.202–2 and vesting 
computation periods pursuant to 
§ 2530.203–2, and, under certain cir-
cumstances, a defined benefit plan 
must designate accrual computation 
periods pursuant to § 2530.204–2. An em-
ployee who is credited with 1000 hours 
of service during an eligibility com-
putation period must generally be cred-
ited with a year of service for purposes 
of section 202 of the Act and section 410 
of the Code (relating to minimum par-
ticipation standards). An employee 
who is credited with 1000 hours of serv-
ice during a vesting computation pe-
riod must generally be credited with a 
year of service for purposes of section 
203 of the Act and 411(a) of the Code 
(relating to minimum vesting stand-
ards). An employee who completes 1000 
hours of service during an accrual com-
putation period must, under certain 
circumstances, be credited with at 
least a partial year of participation for 
purposes of section 204 of the Act and 
section 411(b) of the Code (relating to 
benefit accrual requirements). With re-
spect to benefit accrual, however, the 
plan may not be required to credit an 
employee with a full year of participa-
tion and, therefore, full accrual for 
such year of participation unless the 
employee is credited with the number 
of hours of service or other permissible 
units of credit prescribed under the 
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plan for crediting of a full year of par-
ticipation (see § 2530.204–2 (c) and (d)). It 
should be noted that under some of the 
equivalencies which a plan may use 
under § 2530.200b–3 to determine the 
number of units of service to be cred-
ited to an employee in a computation 
period, an employee must be credited 
with a year of service of partial year of 
participation if the employee is cred-
ited with a number of units of service 
which is less than 1000 in a computa-
tion period. See also § 2530.200b–9, relat-
ing to elapsed time. 

(b) Rules generally applicable to com-
putation periods. In general, employ-
ment at the beginning or the end of an 
applicable computation period or on 
any particular date during the com-
putation period is not determinative of 
whether the employee is credited with 
a year of service or a partial year of 
participation, or incurs a break in serv-
ice, for the computation period. Rath-
er, these determinations generally 
must be made solely with reference to 
the number of hours (or other units of 
service) which are credited to the em-
ployee during the applicable computa-
tion period. For example, an employee 
who is credited with 1000 hours of serv-
ice during any portion of a vesting 
computation period must be credited 
with a year of service for that com-
putation period regardless of whether 
the employee is employed by the em-
ployer on the first or the last day of 
the computation period. It should be 
noted, however, that in certain cir-
cumstances, a plan may provide that 
certain consequences follow from an 
employee’s failure to be employed on a 
particular date. For example, under 
section 202(a)(4) of the Act and section 
410(a)(4) of the Code, a plan may pro-
vide that an individual otherwise enti-
tled to commence participation in the 
plan on a specified date does not com-
mence participation on that date if he 
or she was separated from the service 
before that date. Similary, under sec-
tion 204(b)(1) of the Act and section 
411(b)(1) of the Code, a plan which is 
not a defined benefit plan is not subject 
to section 204 (b)(1) and (b)(3) of the Act 
and section 411 (b)(1) and (b)(3) of the 
Code. Such a plan, therefore, may pro-
vide that an individual who has been a 
participant in the plan, but who has 

separated from service before the date 
on which the employer’s contributions 
to the plan or forfeitures are allocated 
among participant’s accounts or before 
the last day of the vesting computation 
period, does not share in the allocation 
of such contributions or forfeitures 
even though the individual is credited 
with 1000 or more hours of service for 
the applicable vesting computation pe-
riod. Under certain circumstances, 
however, such a plan provision may re-
sult in discrimination prohibited under 
section 401(a)(4) of the Code. See Rev-
enue Ruling 76–250, I.R.B. 1976–27. 

§ 2530.200b–2 Hour of service. 

(a) General rule. An hour of service 
which must, as a minimum, be counted 
for the purposes of determining a year 
of service, a year of participation for 
benefit accrual, a break in service and 
employment commencement date (or 
reemployment commencement date) 
under sections 202, 203 and 204 of the 
Act and sections 410 and 411 of the 
Code, is an hour of service as defined in 
paragraphs (a)(1), (2) and (3) of this sec-
tion. The employer may round up 
hours at the end of a computation pe-
riod or more frequently. 

(1) An hour of service is each hour for 
which an employee is paid, or entitled 
to payment, for the performance of du-
ties for the employer during the appli-
cable computation period. 

(2) An hour of service is each hour for 
which an employee is paid, or entitled 
to payment, by the employer on ac-
count of a period of time during which 
no duties are performed (irrespective of 
whether the employment relationship 
has terminated) due to vacation, holi-
day, illness, incapacity (including dis-
ability), layoff, jury duty, military 
duty or leave of absence. Notwith-
standing the preceding sentence, 

(i) No more than 501 hours of service 
are required to be credited under this 
paragraph (a)(2) to an employee on ac-
count of any single continuous period 
during which the employee performs no 
duties (whether or not such period oc-
curs in a single computation period); 

(ii) An hour for which an employee is 
directly or indirectly paid, or entitled 
to payment, on account of a period dur-
ing which no duties are performed is 
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not required to be credited to the em-
ployee if such payment is made or due 
under a plan maintained solely for the 
purpose of complying with applicable 
workmen’s compensation, or unem-
ployment compensation or disability 
insurance laws; and 

(iii) Hours of service are not required 
to be credited for a payment which 
solely reimburses an employee for med-
ical or medically related expenses in-
curred by the employee. 
For purposes of this paragraph (a)(2), a 
payment shall be deemed to be made by 
or due from an employer regardless of 
whether such payment is made by or 
due from the employer directly, or in-
directly through, among others, a trust 
fund, or insurer, to which the employer 
contributes or pays premiums and re-
gardless of whether contributions made 
or due to the trust fund, insurer or 
other entity are for the benefit of par-
ticular employees or are on behalf of a 
group of employees in the aggregate. 

(3) An hour of service is each hour for 
which back pay, irrespective of mitiga-
tion of damages, is either awarded or 
agreed to by the employer. The same 
hours of service shall not be credited 
both under paragraph (a)(1) or para-
graph (a)(2), as the case may be, and 
under this paragraph (a)(3). Thus, for 
example, an employee who receives a 
back pay award following a determina-
tion that he or she was paid at an un-
lawful rate for hours of service pre-
viously credited will not be entitled to 
additional credit for the same hours of 
service. Crediting of hours of service 
for back pay awarded or agreed to with 
respect to periods described in para-
graph (a)(2) shall be subject to the lim-
itations set forth in that paragraph. 
For example, no more than 501 hours of 
service are required to be credited for 
payments of back pay, to the extent 
that such back pay is agreed to or 
awarded for a period of time during 
which an employee did not or would 
not have performed duties. 

(b) Special rule for determining hours of 
service for reasons other than the per-
formance of duties. In the case of a pay-
ment which is made or due on account 
of a period during which an employee 
performs no duties, and which results 
in the crediting of hours of service 
under paragraph (a)(2) of this section, 

or in the case of an award or agreement 
for back pay, to the extent that such 
award or agreement is made with re-
spect to a period described in para-
graph (a)(2) of this section, the number 
of hours of service to be credited shall 
be determined as follows: 

(1) Payments calculated on the basis of 
units of time. (i) Except as provided in 
paragraph (b)(3) of this section, in case 
of a payment made or due which is cal-
culated on the basis of units of time, 
such as hours, days, weeks or months, 
the number of hours of service to be 
credited shall be the number of regu-
larly scheduled working hours included 
in the units of time on the basis of 
which the payment is calculated. For 
purposes of the preceding sentence, in 
the case of an employee without a reg-
ular work schedule, a plan may provide 
for the calculation of the number of 
hours to be credited on the basis of a 
40-hour workweek or an 8-hour work-
day, or may provide for such calcula-
tion on any reasonable basis which re-
flects the average hours worked by the 
employee, or by other employees in the 
same job classification, over a rep-
resentative period of time, provided 
that the basis so used is consistently 
applied with respect to all employees 
within the same job classifications, 
reasonably defined. Thus, for example, 
a plan may not use a 40-hour workweek 
as a basis for calculating the number of 
hours of service to be credited for peri-
ods of paid absences for one employee 
while using an average based on hours 
worked over a representative period of 
time as a basis for such calculation for 
another, similarly situated employee. 

(ii) Examples. The following examples 
illustrate the rules in paragraph (b)(1) 
of this section without regard to para-
graphs (b)(2) and (3). 

(A) Employee A was paid for 6 hours 
of sick leave at his normal hourly rate. 
The payment was therefore calculated 
on the basis of units of time (hours). A 
must, therefore, be credited with 6 
hours of service for the 6 hours of sick 
leave. 

(B) Employee B was paid his normal 
weekly salary for 2 weeks of vacation. 
The payment was therefore calculated 
on the basis of units of time (weeks). B 
is scheduled to work 371⁄2 hours per 
week (although from time to time 
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working overtime). B must, therefore, 
be credited with 75 hours of service for 
the vacation (371⁄2 hours per week mul-
tiplied by 2 weeks). 

(C) Employee C spent 3 weeks on a 
paid vacation. C’s salary is established 
at an annual rate but is paid on a bi- 
weekly basis. The amount of salary 
payments attributable to be paid vaca-
tion was calculated on the basis of 
units of time (weeks). C has no regular 
work schedule but works at least 50 
hours per week. The plan provides for 
the calculation of hours of service to be 
credited to employees in C’s situation 
for periods of paid absences on the 
basis of a 40-hour workweek. C must, 
therefore, be credited with 120 hours of 
service for the vacation (3 weeks multi-
plied by 40 hours per week). 

(D) Employee D spent 2 weeks on va-
cation, for which he was paid $150. Al-
though D has no regular work schedule, 
the $150 payment was established on 
the assumption that an employee in 
D’s position works an average of 30 
hours per week at a rate of $2.25 per 
hour. The payment of $150 was there-
fore calculated on the basis of units of 
time (weeks). The plan provides for the 
calculation of hours of service to be 
credited to employees in D’s situation 
for periods of paid absences on the 
basis of the average number of hours 
worked by an employee over a period of 
6 months. D’s employer’s records show 
that D worked an average of 28 hours 
per week for a 6-month period. D must, 
therefore, be credited with 56 hours of 
service for the vacation (28 hours per 
week multiplied by 2 weeks). 

(E) Employee E is regularly sched-
uled to work a 40-hour week. During a 
computation period E is incapacitated 
as a result of injury for a period of 11 
weeks. Under the sick leave policy of 
E’s employer E is paid his normal 
weekly salary for the first 8 weeks of 
his incapacity. After 8 weeks the em-
ployer ceases to pay E’s normal salary 
but, under a disability insurance pro-
gram maintained by the employer, E 
receives payments equal to 65% of his 
normal weekly salary for the remain-
ing 3 weeks during which E is incapaci-
tated. For the period during which he 
is incapacitated, therefore, E receives 
credit for 440 hours of service (11 weeks 
multiplied by 40 hours per week) re-

gardless of the fact that payments to E 
for the last 3 wseeks of the period dur-
ing which hs was incapacitated were 
made in amounts less than E’s normal 
compensation. 

(2) Payments not calculated on the basis 
of units of time. (i) Except as provided in 
paragraph (b)(3) of this section, in the 
case of a payment made or due, which 
is not calculated on the basis of units 
of time, the number of hours of service 
to be credited shall be equal to the 
amount of the payment divided by the 
employee’s most recent hourly ratre of 
compensation (as determined under 
paragraph (b)(2)(ii) of this section) be-
fore the period during which no duties 
are performed. 

(ii) For purposes of paragraph (b)(2)(i) 
of this section an employee’s hourly 
rate of compensation shall be deter-
mined as follows: 

(A) In the case of an employee whose 
compensation is determined on the 
basis of an hourly rate, such hourly 
rate shall be the employee’s most re-
cent hourly rate of compensation. 

(B) In the case of an employee whose 
compensation is determined on the 
basis of a fixed rate for specified peri-
ods of time (other than hours) such as 
days, weeks or months, the employee’s 
hourly rate of compensation shall be 
the employee’s most recent rate of 
compensation for a specified period of 
time (other than an hour), divided by 
the number of hours regularly sched-
uled for the performance of duties dur-
ing such period of time. For purposes of 
the preceding sentence, in the case of 
an employee without a regular work 
schedule, the plan may provide for the 
calculation of the employee’s hourly 
rate of compensation on the basis of a 
40-hour workweek, an 8-hour workday, 
or may provide for such calculation on 
any reasonable basis which reflects the 
average hours worked by the employee 
over a representative period of time, 
provided that the basis so used is con-
sistently applied with respect to all 
employees within the same job classi-
fications, reasonably defined. 

(C) In the case of an employee whose 
compensation is not determined on the 
basis of a fixed rate for specified peri-
ods of time, the employee’s hourly rate 
of compensation shall be the lowest 
hourly rate of compensation paid to 
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employees in the same job classifica-
tion as that of the employee or, if no 
employees in the same job classifica-
tion have an hourly rate, the minimum 
wage as established from time to time 
under section 6(a)(1) of the Fair Labor 
Standards Act of 1938, as amended. 

(iii) Examples. The following exam-
ples illustrate the rules in paragraph 
(b)(2) of this section without regard to 
paragraphs (b)(1) and (3). 

(A) As a result of an injury, an em-
ployee is incapacitated for 5 weeks. A 
lump sum payment of $500 is made to 
the employee with respect to the in-
jury under a disability insurance plan 
maintained by the employee’s em-
ployer. At the time of the injury, the 
employee’s rate of pay was $3.00 per 
hour. The employee must, therefore, be 
credited with 167 hours of service ($500 
divided by $3.00 per hour). 

(B) Same facts as in Example (A), 
above, except that at the time of the 
injury, the employee’s rate of pay was 
$160 per week and the employee has a 
regular work schedule of 40 hours per 
week. The employee’s hourly rate of 
compensation is, therefore, $4.00 per 
hour ($160 per week divided by 40 hours 
per week) and the employee must be 
credited with 125 hours of service for 
the period of absence ($500 divided by 
$4.00 per hour). 

(C) An employee is paid at an hourly 
rate of $3.00 per hour and works a reg-
ular schedule of 40 hours per week. The 
employee is disabled for 26 weeks dur-
ing a computation period. For the first 
12 weeks of disability, the employee is 
paid his normal weekly earnings of $120 
per week by the employer. Thereupon, 
a lump-sum disability payment of $1000 
is made to the employee under a dis-
ability insurance plan maintained by 
the employer. Under paragraph (a)(3)(i) 
of this section, the employee is cred-
ited with 501 hours of service for the 
period of disability (lesser of 501 
hours—the maximum number of hours 
required to be credited for a period of 
absence—or the sum of 12 weeks multi-
plied by 40 hours per week plus $1000 di-
vided by $3.00 per hour). 

(3) Rule against double credit. (i) 
Nothwithstanding paragraphs (b)(1) 
and (2) of this section, an employee is 
not required to be credited on account 
of a period during which no duties are 

performed with a number of hours of 
service which is greater than the num-
ber of hours regularly scheduled for the 
performance of duties during such pe-
riod. For purposes of applying the pre-
ceding sentence in the case of an em-
ployee without a regular work sched-
ule, a plan may provide for the calcula-
tion of the number of hours of service 
to be credited to the employee for a pe-
riod during which no duties are per-
formed on the basis of a 40-hour work-
week or an 8-hour workday, or may 
provide for such calculation on any 
reasonable basis which reflects the av-
erage hours worked by the employee, 
or by other employees in the same job 
classification, over a representative pe-
riod of time, provided that the basis so 
used is consistently applied with re-
spect to all employees within the same 
job classifications, reasonably defined. 

(ii) Examples. (A) Employee A has a 
regular 40-hour workweek. Each year 
Employee A is entitled to pay for a 
two-week vacation, in addition to re-
ceiving normal wages for all hours 
worked, regardless of whether A actu-
ally takes a vacation and regardless of 
the duration of his vacation. The vaca-
tion payments are, therefore, cal-
culated on the basis of units of time 
(weeks). In computation period I, A 
takes no vacation but receives vaca-
tion pay. A is entitled to no credit for 
hours of service for the vacation pay-
ment made in computation period I be-
cause the payment was not made on ac-
count of a period during which no du-
ties were performed. In computation 
period II, A takes a vacation of one 
week in duration, although receiving 
pay for a two-week vacation. A is enti-
tled to be credited with 40 hours of 
service for his one-week vacation in 
computation period II even though paid 
for two weeks of vacation. In computa-
tion period III, A takes a vacation for 
a period lasting more than 2 weeks. A 
is entitled to be credited with 80 hours 
of service for his vacation in computa-
tion period III (40 hours per week mul-
tiplied by 2 weeks) even though the va-
cation lasted more than 2 weeks. 

(B) Employee B has no regular work 
schedule. As a result of an injury, B is 
incapacitated for 1 day. A lump-sum 
payment of $500 is made to A with re-
spect to the injury under an insurance 
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program maintained by the employer. 
A pension plan maintained by the em-
ployer provides for the calculation of 
the number of hours of service to be 
credited to an employee without a reg-
ular work schedule on the basis of an 8- 
hour day. A is therefore required to be 
credited with no more than 8 hours for 
the day during which he was incapaci-
tated, even though A’s rate of pay im-
mediately before the injury was $3.00 
per hour. 

(c) Crediting of hours of service to com-
putation periods. (1) Except as provided 
in paragraph (c)(4) of this section, 
hours of service described in paragraph 
(a)(1) of this section shall be credited 
to the computation period in which the 
duties are performed. 

(2) Except as provided in paragraph 
(c)(4) of this section, hours of service 
described in paragraph (a)(2) of this 
section shall be credited as follows: 

(i) Hours of service credited to an em-
ployee on account of a payment which 
is calculated on the basis of units of 
time, such as hours, days, weeks or 
months, shall be credited to the com-
putation period or computation periods 
in which the period during which no 
duties are performed occurs, beginning 
with the first unit of time to which the 
payment relates. 

(ii) Hours of service credited to an 
employee by reason of a payment 
which is not calculated on the basis of 
units of time shall be credited to the 
computation period in which the period 
during which no duties are performed 
occurs, or if the period during which no 
duties are performed extends beyond 
one computation period, such hours of 
service shall be allocated between not 
more than the first two computation 
periods on any reasonable basis which 
is consistently applied with respect to 
all employees within the same job clas-
sifications, reasonably defined. 

(3) Except as provided in paragraph 
(c)(4) of this section, hours of service 
described in paragraph (a)(3) of this 
section shall be credited to the com-
putation period or periods to which the 
award or agreement for back pay per-
tains, rather than to the computation 
period in which the award, agreement 
or payment is made. 

(4) In the case of hours of service to 
be credited to an employee in connec-

tion with a period of no more than 31 
days which extends beyond one com-
putation period, all such hours of serv-
ice may be credited to the first com-
putation period or the second computa-
tion period. Crediting of hours of serv-
ice under this paragraph must be done 
consistently with respect to all em-
ployees within the same job classifica-
tions, reasonably defined. 

(5) Examples. The following examples 
are intended to illustrate paragraph 
(c)(4) of this section. 

(i) An employer maintaining a plan 
pays employees on a bi-weekly basis. 
The plan designates the calendar year 
as the vesting computation period. The 
employer adopts the practice of cred-
iting hours of service for the perform-
ance of duties during a bi-weekly pay-
roll period to the vesting computation 
period in which the payroll period ends. 
Thus, when a payroll period ends on 
January 7, 1978, all hours of service to 
be credited to employees for the per-
formance of duties during that payroll 
period are credited to the vesting com-
putation period beginning on January 
1, 1978. This practice is consistent with 
paragraph (c)(4) of this section, even 
though some hours of service credited 
to the computation period beginning 
on January 1, 1978, are attributable to 
duties performed during the previous 
vesting computation period. 

(ii) An employer maintains a sick 
leave policy under which an employee 
is entitled to a certain number of hours 
of sick leave each year, on account of 
which the employee is paid his or her 
normal rate of compensation. An em-
ployee with a work schedule of 8 hours 
per day, 5 days per week, is sick from 
December 26, 1977 through January 4, 
1978. Under the employer’s sick leave 
policy, the employee is entitled to 
compensation for the entire period. A 
plan maintained by the employer es-
tablishes a calendar-year vesting com-
putation period. The period from De-
cember 26, 1977 through December 31, 
1977 includes 5 working days; the period 
from January 1, 1978 through January 
4, 1978 includes 3 working days. Unless 
the plan adopts the alternative method 
for crediting service under paragraph 
(c)(4) of this section (illustrated in Ex-
ample (iii), below) for the period of 
paid sick leave, the plan, pursuant to 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00503 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



494 

29 CFR Ch. XXV (7–1–21 Edition) § 2530.200b–2 

paragraph (c)(2)(i) of this section, must 
credit the employee with 40 hours of 
service in the 1977 vesting computation 
period (5 days multiplied by 8 hours per 
day) and 24 hours of service in the 1978 
vesting computation period (3 days 
multiplied by 8 hours per day). 

(iii) Same facts as in Example (ii), 
above, except that the plan adopts the 
practice of crediting hours of service 
for sick leave and other periods of com-
pensated absences to the vesting com-
putation period in which the employ-
er’s bi-weekly payroll period ends. The 
employee returns to work on January 
5, 1978 and works for 2 days. For the 2- 
week payroll period ending on January 
8, 1978, the employee may be credited 
with 80 hours of service in the 1978 
vesting computation period (64 hours of 
service for the paid sick leave and 16 
hours of service for the 2 days during 
which duties were performed). 

(d) Other Federal law. Nothing in this 
section shall be construed to alter, 
amend, modify, invalidate, impair or 
supersede any law of the United States 
or any rule or regulation issued under 
any such law. Thus, for example, noth-
ing in this section shall be construed as 
denying an employee credit for an 
‘‘hour of service’’ if credit is required 
by separate Federal law. Furthermore, 
the nature and extent of such credit 
shall be determined under such law. 

(e) Additional examples. (1) During a 
computation period, an employee was 
paid for working 381⁄4 hours a week for 
45 weeks. During the remaining 7 
weeks of the computation period the 
employee was not employed by this 
employer. The employee completed 
1,7211⁄4 hours of service (45 weeks 
worked multiplied by 381⁄4 hours per 
week). The employer may also round 
up hours at the end of the computation 
period or more frequently. Thus, this 
employee could be credited with 1,722 
hours of service (or, if the employer 
rounded up at the end of each week, 39 
hours of service per week, resulting in 
credit for 1,755 hours of service). 

(2) During a computation period, an 
employee was paid for a workweek of 40 
hours per week for 40 weeks and, in-
cluding overtime, for working 50 hours 
per week for 8 weeks. The employee 
completed 2,000 hours of service (40 
weeks multiplied by 40 hours per week, 

plus 8 weeks worked multiplied by 50 
hours per week). 

(3) During a computation period an 
employee was paid for working 2 regu-
larly scheduled 40-hour weeks and then 
became disabled. The employee was 
disabled through the remainder of the 
computation period and the following 
computation period. Throughout the 
period of disability, payments were 
made to the employee as follows: For 
the first month of the period of dis-
ability, the employer continued to pay 
the employee the employee’s normal 
compensation at the same rate as be-
fore the disability occurred; thereupon, 
under the employer’s disability insur-
ance policy, payments were made to 
the employee in amounts equal to 80 
percent of the employee’s compensa-
tion before the disability. For the first 
computation period the employee is 
credited with 80 hours of service for the 
performance of duties (2 weeks multi-
plied by 40 hours per week) and 501 
hours hours of service for the period of 
disability (the lesser of 501 hours of 
service or 50 weeks multiplied by 40 
hours per week), or a total of 581 hours 
of service; for the second computation 
period the employee is credited with no 
hours of service because, under para-
graph (a)(2)(i) of this section, the max-
imum of 501 hours of service has been 
credited for the period of disability in 
the first computation period. 

(4) An employee has a regularly 
scheduled 5-day, 40-hour week. During 
a computation period the employee 
works for the first week, spends the 
second week on a paid vacation, re-
turns to work for an hour and is then 
disabled for the remainder of the com-
putation period. Payments under a dis-
ability plan maintained by the em-
ployer are made to the employee on ac-
count of the period of disability. The 
employee is credited with 582 hours of 
service for the computation period (40 
hours for the period of paid vacation; 41 
hours for the performance of duties; 501 
hours for the period of disability). 

(5) Same facts as in Example (4), 
above, except that the employee’s pe-
riod of disability begins before the em-
ployee returns from vacation to the 
performance of duties. The employee is 
credited with only 541 hours of service, 
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because the paid vacation and the dis-
ability together constitute a single, 
continuous period during which no du-
ties were performed and, therefore, 
under paragraph (a)(2)(i) of this sec-
tion, no more than 501 hours of service 
are required to be credited for such pe-
riod. 

(6) During a computation period, an 
employee worked 40 hours a week for 
the first 2 weeks. The employee then 
began serving on active duty in the 
Armed Forces of the United States, 
which service occupied the remaining 
50 weeks of the computation period. 
The employee would be credited with 80 
hours (2 weeks worked multiplied by 40 
hours) plus such credit as may be pre-
scribed by separate Federal laws relat-
ing to military service. The nature and 
extent of the credit that the employee 
receives upon his return and the pur-
pose for which such credit is given, 
e.g., the percentage of his or her ac-
crued benefits derived from employer 
contributions which are nonforfeitable 
(or vested), will depend upon the inter-
pretation of the Federal law governing 
veterans’ reemployment rights. 

(f) Plan document. A plan which cred-
its service on the basis of hours of serv-
ice must state in the plan document 
the definition of hours of service set 
forth in paragraph (a) of this section, 
but is not required to state the rules 
set forth in paragraph (b) and (c) of 
this section if they are incorporated by 
reference. 

§ 2530.200b–3 Determination of service 
to be credited to employees. 

(a) General rule. For the purpose of 
determining the hours of service which 
must be credited to an employee for a 
computation period, a plan shall deter-
mine hours of service from records of 
hours worked and hours for which pay-
ment is made or due or shall use an 
equivalency permitted under paragraph 
(d), (e) or (f) of this section to deter-
mine hours of service. Any records may 
be used to determine hours of service 
to be credited to employees under a 
plan, even though such records are 
maintained for other purposes, pro-
vided that they accurately reflect the 
actual number of hours of service with 
which an employee is required to be 
credited under § 2530.200b–2(a). Payroll 

records, for example, may provide suf-
ficiently accurate data to serve as a 
basis for determining hours of service. 
If, however, existing records do not ac-
curately reflect the actual number of 
hours of service with which an em-
ployee is entitled to be credited, a plan 
must either develop and maintain ade-
quate records or use one of the per-
mitted equivalencies. A plan may in 
any case credit hours of service under 
any method which results in the cred-
iting of no less than the actual number 
of hours of service required to be cred-
ited under § 2530.200b–2(a) to each em-
ployee in a computation period, even 
though such method may result in the 
crediting of hours of service in excess 
of the number of hours required to be 
credited under § 2530.200b–2. A plan is 
not required to prescribe in its docu-
ments which records are to be used to 
determine hours of service. 

(b) Determination of pre-effective date 
hours of service. To the extent that a 
plan is required to determine hours of 
service completed before the effective 
date of part 2 of title I of the Act (see 
section 211 of the Act), the plan may 
use whatever records may be reason-
ably accessible to it and may make 
whatever calculations are necessary to 
determine the approximate number of 
hours of service completed before such 
effective date. For example, if a plan or 
an employer maintaining the plan has, 
or has access to, only the records of 
compensation of employees for the pe-
riod before the effective date, it may 
derive the pre-effective date hours of 
service by using the hourly rate for the 
period or the hours customarily 
worked. If accessible records are insuf-
ficient to make an approximation of 
the number of pre-effective date hours 
of service for a particular employee or 
group of employees, the plan may 
make a reasonable estimate of the 
hours of service completed by such em-
ployee or employees during the par-
ticular period. For example, if records 
are available with respect to some em-
ployees, the plan may estimate the 
hours of other employees in the same 
job classification based on these 
records. A plan may use any of the 
equivalencies permitted under this sec-
tion, or the elapsed time method of 
crediting service permitted under this 
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section, or the elapsed time method of 
crediting service permitted under 
§ 2530.200b–9, to determine hours of 
service completed before the effective 
date of part 2 of title I of the Act. 

(c) Use of equivalencies for determining 
service to be credited to employees. (1) 
The equivalencies permitted under 
paragraphs (d), (e) and (f) of this sec-
tion are methods of determining serv-
ice to be credited to employees during 
computation periods which are alter-
natives to the general rule for deter-
mining hours of service set forth in 
paragraph (a) of this section. The 
equivalencies are designed to enable a 
plan to determine the amount of serv-
ice to be credited to an employee in a 
computation period on the basis of 
records which do not accurately reflect 
the actual number of hours of service 
required to be credited to the employee 
under § 2530.200b–2(a). However, the 
equivalencies may be used even if such 
records are maintained. Any equiva-
lency used by a plan must be set forth 
in the document under which the plan 
is maintained. 

(2) A plan may use different methods 
of crediting service, including equiva-
lencies permitted under paragraphs (d), 
(e) and (f) of this section and the meth-
od of crediting service under the gen-
eral rule set forth in § 2530.200b–2(a), for 
different classifications of employees 
covered under the plan or for different 
purposes, provided that such classifica-
tions are reasonable and are consist-
ently applied. Thus, for example, a plan 
may provide that part-time employees 
are credited under the general method 
of crediting service set forth in 
§ 2530.200b–2 and full-time employees 
are credited under a permissible 
equivalency. A classification, however, 
will not be deemed to be reasonable or 
consistently applied if such classifica-
tion is designed with an intent to pre-
clude an employee or employees from 
attaining statutory entitlement with 
respect to eligibility to participate, 
vesting or benefit accrual. For exam-
ple, a classification applied so that any 
employee credited with less than 1,000 
hours of service during a given 12-con-
secutive-month period would be consid-
ered part-time and subject to the gen-
eral method of crediting service rather 

than an equivalency would not be rea-
sonable. 

(3) Notwithstanding paragraphs (c)(1) 
and (2) of this section, the use of a per-
missible equivalency for some, but not 
all, purposes or the use of a permissible 
equivalency for some, but not all, em-
ployees may, under certain cir-
cumstances, result in discrimination 
prohibited under section 401a of the 
Code, even though it is permitted 
under this section. 

(d) Equivalencies based on working 
time—(1) Hours worked. A plan may de-
termine service to be credited to an 
employee on the basis of hours worked, 
as defined in paragraph (d)(3)(i) of this 
section, if 870 hours worked are treated 
as equivalent to 1,000 hours of service 
and 435 hours worked are treated as 
equivalent to 500 hours of service. 

(2) Regular time hours. A plan may de-
termine service to be credited to an 
employee on the basis of regular time 
hours, as defined in paragraph (d)(3)(ii) 
of this section, if 750 regular time 
hours are treated as equivalent to 1,000 
hours of service and 375 regular time 
hours are treated as equivalent to 500 
hours of service. 

(3) For purposes of this section: 
(i) The term ‘‘hours worked’’ shall 

mean hours of service described in 
§ 2530.200b–2(a)(1), and hours for which 
back pay, irrespective of mitigation of 
damages, is awarded or agreed to by an 
employer, to the extent that such 
award or agreement is intended to 
compensate an employee for periods 
during which the employee would have 
been engaged in the performance of du-
ties for the employer. 

(ii) The term ‘‘regular time hours’’ 
shall mean hours worked, except hours 
for which a premium rate is paid be-
cause such hours are in excess of the 
maximum workweek applicable to an 
employee under section 7(a) of the Fair 
Labor Standards Act of 1938, as amend-
ed, or because such hours are in excess 
of a bona fide standard workweek or 
workday. 

(4) A plan determining service to be 
credited to an employee on the basis of 
hours worked or regular time hours 
shall credit hours worked or regular 
time hours, as the case may be, to com-
putation periods in accordance with 
the rules for crediting hours of service 
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to computation periods set forth in 
§ 2530.200b–2(c). 

(5) Examples. (i) A defined benefit 
plan uses the equivalency based on 
hours worked permitted under para-
graph (d)(1) of this section. The plan 
uses the same 12-consecutive-month pe-
riod for the vesting and accrual com-
putation periods. The plan credits a 
participant with each hour for which 
the participant is paid, or entitled to 
payment, for the performance of duties 
for the employer during a computation 
period (as well as each hour for which 
back pay is awarded or agreed to). Dur-
ing a vesting/accrual computation pe-
riod Participant A is credited with 870 
hours worked. A is credited with a year 
of service for purposes of vesting for 
the computation period and with at 
least a partial year of participation for 
purposes of accrual, as if A had been 
credited with 1000 hours of service dur-
ing the computation period. During the 
same computation period Participant B 
is credited with 436 hours of service. B 
is not credited with a year of service 
for purposes of vesting or a partial year 
or paritcipation for purposes of accrual 
for the computation period, but does 
not incur a one-year break in service 
for the computation period, as if B had 
been credited with 501 hours of service 
during the computation period. 

(ii) A plan uses the equivalency based 
on regular time hours permitted under 
paragraph (d)(2) of this section. During 
a computation period a participant 
works 370 regular time hours and 20 
overtime hours. The participant incurs 
a one-year break in service for the 
computation period because he has not 
been credited with 375 regular time 
hours in the computation period. 

(e) Equivalencies based on periods of 
employment. (1) Except as provided in 
paragraphs (e)(4) and (6) of this section, 
a plan may determine the number of 
hours of service to be credited to em-
ployees in a computation period on the 
following bases: 

(i) On the basis of days of employ-
ment, if an employee is credited with 
10 hours of service for each day for 
which the employee would be required 
to be credited with at least one hour of 
service under § 2530.200b–2; 

(ii) On the basis of weeks of employ-
ment, if an employee is credited with 

45 hours of service for each week for 
which the employee would be required 
to be credited with at least one hour of 
service under § 2530.200b–2; 

(iii) On the basis of semi-monthly 
payroll periods, if an employee is cred-
ited with 95 hours of service for each 
semi-monthly payroll period for which 
the employee would be required to be 
credited with at least one hour of serv-
ice under § 2530.200b–2; or 

(iv) On the basis of months of em-
ployment, if an employee is credited 
with 190 hours of service for each 
month for which the employee would 
be required to be credited with at least 
one hour of service under § 2530.200 b–2. 

(2) Except as provided in paragraphs 
(e)(4) and (6) of this section, a plan may 
determine the number of hours of serv-
ice to be credited to employees in a 
computation period on the basis of 
shifts if an employee is credited with 
the number of hours included in a shift 
for each shift for which the employee 
would be required to be credited with 
at least one hour of service under 
§ 2530.200b–2. if a plan uses the equiva-
lency based on shifts permitted under 
this paragraph, the times of the begin-
ning and end of each shift used as a 
basis for the determination of service 
shall be set forth in a document re-
ferred to in the plan. 

(3) Examples. The following examples 
illustrate the application of paragraphs 
(e)(1) and (2) of this section; 

(i) A plan uses the equivalency based 
on weeks of employment permitted 
under paragraph (e)(1)(ii) of this sec-
tion. An employee works for one hour 
on the first workday of a week and 
then takes leave without pay for the 
entire remainder of the week. The plan 
must credit the employee with 45 hours 
of service for the week. 

(ii) A plan uses the equivalency based 
on weeks of employment permitted 
under paragraph (e)(1)(ii) of this sec-
tion. An employee spends a week on va-
cation with pay. The plan must credit 
the employee with 45 hours of service 
for the week. 

(iii) A plan uses the equivalency 
based on weeks of employment per-
mitted under paragraph (e)(1)(ii) of this 
section. An employee spends two days 
of a week on vacation with pay and the 
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remainder of the week on leave with-
out pay. The plan must credit the em-
ployee with 45 hours of service for the 
week. 

(iv) A plan uses the equivalency 
based on weeks of employment per-
mitted under paragraph (e)(1)(ii) of this 
section. An employee spends the entire 
week on leave without pay. The plan is 
not required to credit the employee 
with any hours of service for the week 
because no payment was made to the 
employee for the week of leave and, 
therefore, under § 2530.200b–2 no hours 
of service would be credited to the em-
ployee for the week of leave. 

(v) The workday of an employer 
maintaining a plan is scheduled in 
shifts. Ordinarily, each shift is 6 hours 
in duration. At certain times, however, 
the employer schedules 8-hour shifts in 
order to meet increased demand. Such 
shifts are described in a collective bar-
gaining agreement referred to in the 
plan documents. The plan must credit 
an employee with 6 hours of service for 
each 6-hour shift for which the em-
ployee would be credited with one hour 
of service under § 2530.200b–2, and with 8 
hours of service for each such 8-hour 
shift. 

(vi) An employer’s workday is divided 
into three 8-hour shifts, each employee 
generally working 5 shifts per week. A 
plan maintained by the employer uses 
the equivalency based on shifts per-
mitted under paragraph (e)(2) of this 
section. An employee is on vacation 
with pay for 2 weeks, during which, in 
the ordinary course of his work sched-
ule, he would have worked 10 shifts. 
The employee must be credited with 80 
hours of service for the vacation (10 
shifts multiplied by 8 hours per shift). 

(vii) An employer’s workday is di-
vided into three 8-hour shifts, each em-
ployee generally working 1 shift per 
workday. A plan maintained by the 
employer uses the equivalency based 
on shifts permitted under paragraph 
(e)(2) of this section. On a certain day, 
an employee works his normal 8-hour 
shift and an hour during the following 
shift. In addition to 8 hours service for 
the first shift, the employee must be 
credited with 8 hours of service for the 
following shift, since he would be enti-
tled to be credited with at least one 

hour of service for the second shift 
under § 2530.200b–2. 

(viii) A plan uses the equivalency 
based on days permitted under para-
graph (e)(1)(i) of this section. During a 
computation period an employee 
spends 2 weeks on vacation with pay. 
In the ordinary course of the employ-
ee’s regular work schedule, the em-
ployee would be engaged in the per-
formance of duties for 10 days during 
the 2-week vacation period. Under 
§ 2530.200b–2, the employee would be 
credited with at least one hour of serv-
ice for each of the 10 days during the 2- 
week vacation for which the employee 
would ordinarily be engaged in the per-
formance of duties. Under paragraph 
(e)(4) of this section, the employee is 
credited with 100 hours of service for 
the 2-week vacation (10 days multiplied 
by 10 hours of service per day). 

(4) For purposes of this paragraph, in 
the case of a payment described in 
§ 2530.200b–2(b)(2) (relating to payments 
not calculated on the basis of units of 
time), a plan using an equivalency 
based on units of time permitted under 
this paragraph shall credit the em-
ployee with the number of hours of 
service determined under paragraph (2) 
of § 2530.200b–2(b), and, to the extent ap-
plicable, paragraph (e)(3), containing 
the rule against double crediting, of 
§ 2530.200b–2(b). For example, if an em-
ployee with a regular work schedule of 
40 hours per week paid at a rate of $3.00 
per hour is incapacitated for a period of 
4 weeks and receives a lump sum pay-
ment of $500 for his incapacity, the em-
ployee must be credited with 160 hours 
of service for the period of incapacity, 
regardless of whether the plan uses an 
equivalency permitted under this para-
graph (see example at § 2530.200b– 
2(b)(2)(iii)(A). If, however, the em-
ployee is incapacitated for only 3 
weeks, under § 2530.200b–2(b)(3) the 
emmployee is not required to be cred-
ited with more than 120 hours of serv-
ice (lesser of 167 hours of service deter-
mined under the preceding sentence or 
3 weeks multiplied by 40 hours per 
week). 

(5) For purposes of this paragraph, in 
the case of a payment to an employee 
calculated on the basis of units of time 
which are greater than the periods of 
employment used by a plan as a basis 
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for determining service to be credited 
to the employee under this paragraph, 
the plan shall credit the employee with 
the number of periods of employment 
which, in the course of the employee’s 
regular work schedule, would be in-
cluded in the unit or units of time on 
the basis of which the payment is cal-
culated. For example, a plan uses the 
equivalency based on days permitted 
under paragraph (e)(1)(i) of this sec-
tion. During a computation period an 
employee spends 2 weeks on vacation 
with pay. In the ordinary course of the 
employee’s regular work schedule, the 
employee would be engaged in the per-
formance of duties for 10 days during 
the 2-week vacation period. Under 
§ 2530.200b–2, the emplopyee would be 
credited with at least one hour of serv-
ice for each of the 10 days during the 2- 
week vacation for which the employee 
would ordinarily be engaged in the per-
formance of duties. Under this para-
graph the employee is credited with 100 
hours of service for the 2-week vaca-
tion (10 days multiplied by 10 hours of 
service per day). If, however, the em-
ployee, although paid for a 2-week va-
cation, spends only one week on vaca-
tion, under § 2530.200b–2(b)(3) the em-
ployee is not required to be credited 
with more than 50 hours of service (5 
days multiplied by 10 hours per day). 

(6) For purposes of this paragraph, in 
the case of periods of time used as a 
basis for determining service to be 
credited to an employee which extend 
into two computation periods, the plan 
may credit all hours of service (or 
other units of service) credited for such 
a period to the first computation pe-
riod or the second computation period, 
or may allocate such hours of service 
(or other units of service) between the 
two computation periods on a pro rata 
basis. Crediting of service under this 
paragraph must be done consistently 
with respect to all employees within 
the same job classifications, reason-
ably defined. 

(7) A plan may combine an equiva-
lency based on working time permitted 
under paragraph (d) of this section (i.e., 
hours worked or regular time hours) 
with an equivalency based on periods of 
employment permitted under this para-
graph if the following conditions are 
met: 

(i) The plan credits an employee with 
the number of hours worked or regular 
time hours, as the case may be, equal 
to the number of hours of service which 
would be credited to the employee 
under paragraphs (e)(1) and (2) of this 
section, for each period of employment 
for which the employee would be cred-
ited with one hour worked or one reg-
ular time hour; and 

(ii) The plan treats hours worked and 
regular time hours in the manner pre-
scribed under paragraphs (d)(1) and (2) 
of this section. 

(8) Example. The following example il-
lustrates the application of paragraph 
(e)(7) of this section. A plan uses the 
equivalency based on weeks of employ-
ment permitted under paragraph 
(e)(1)(ii) of this section in conjunction 
with the equivalency based on hours 
worked permitted under paragraph 
(d)(1) of this section, as provided in 
paragraph (e)(7) of this section. During 
a vesting computation period an em-
ployee is paid for the performance of 
duties for at least 1 hour in each of the 
first 20 weeks of the computation pe-
riod and spends the next 2 weeks on a 
paid vacation. The employee thereupon 
terminates employment performing no 
further duties for the employer, and re-
ceiving no further compensation in the 
computation period. The employee is 
therefore credited with 900 hours 
worked for the vesting computation pe-
riod (20 weeks multiplied by 45 hours 
per week), receiving no credit for the 
two weeks of paid vacation. The em-
ployee is credited with a year of serv-
ice for the vesting computation period 
because he has been credited with more 
than 870 hours for the computation pe-
riod. 

(f) Equivalencies based on earnings. (1) 
In the case of an employee whose com-
pensation is determined on the basis of 
an hourly rate, a plan may determine 
the number of hours to be credited the 
employee in a computation period on 
the basis of earnings, if: 

(i) The employee is credited with the 
number of hours equal to the total of 
the employee’s earnings from time to 
time during the computation period di-
vided by the employee’s hourly rate as 
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in effect at such times during the com-
putation period, or equal to the em-
ployee’s total earnings for the perform-
ance of duties during the computation 
period divided by the employee’s low-
est hourly rate of compensation during 
the computation period, or by the low-
est hourly rate of compensation pay-
able to an employee in the same, or a 
similar job classification, reasonably 
defined; and 

(ii) 870 hours credited under para-
graph (f)(1)(i) of this section are treat-
ed as equivalent to 1,000 hours of serv-
ice, and 435 hours credited under para-
graph (f)(1)(i) of this section are treat-
ed as equivalent to 500 hours of service. 
For purposes of this paragraph (f)(1), a 
plan may divide earnings at premium 
rates for overtime by the employee’s 
hourly rate for overtime, rather than 
the regular time hourly rate. 

(2) In the case of an employee whose 
compensation is determined on a basis 
other than an hourly rate, a plan may 
determine the number of hours to be 
credited to the employee in a computa-
tion period on the basis of earnings if: 

(i) The employee is credited with the 
number of hours equal to the employ-
ee’s total earnings for the performance 
of duties during the computation pe-
riod divided by the employee’s lowest 
hourly rate of compensation during the 
computation period, determined under 
paragraph (f)(3) of this section; and 

(ii) 750 hours credited under para-
graph (f)(2)(i) of this section are treat-
ed as equivalent to 1,000 hours of serv-
ice, and 375 hours credited under para-
graph (f)(2)(i) of this section are treat-
ed as equivalent to 500 hours of service. 

(3) For purposes of paragraph (f)(2) of 
this section, an employee’s hourly rate 
of compensation shall be determined as 
follows: 

(i) In the case of an employee whose 
compensation is determined on the 
basis of a fixed rate for a specified pe-
riod of time (other than an hour) such 
as a day, week or month, the employ-
ee’s hourly rate of compensation shall 
be the employee’s lowest rate of com-
pensation during a computation period 
for such specified period of time di-
vided by the number of hours regularly 
scheduled for the performance of duties 
during such period of time. For pur-
poses of the preceding sentence, in the 

case of an employee without a regular 
work schedule, the plan may provide 
for the calculation of the employee’s 
hourly rate of compensation on the 
basis of a 40-hour workweek or an 8- 
hour workday, or may provide for such 
calculation on any reasonable basis 
which reflects the average hours 
worked by the employee over a rep-
resentative period of time, provided 
that the basis so used is consistently 
applied to all employees within the 
same job classifications, reasonably de-
fined. 

(ii) In the case of an employee whose 
compensation is not determined on the 
basis of a fixed rate for a specified pe-
riod of time, the employee’s hourly 
rate of compensation shall be the low-
est hourly rate of compensation pay-
able to employees in the same job clas-
sification as the employee, or, if no 
employees in the same job classifica-
tion have an hourly rate, the minimum 
wage as established from time to time 
under section 6(a)(1) of the Fair Labor 
Standards Act of 1938, as amended. 

(4) Examples. (i) In a particular job 
classification employees’ wages range 
from $3.00 per hour to $4.00 per hour. To 
determine the number of hours to be 
credited to an employee in that job 
classification who is compensated at a 
rate of $4.00 per hour, a plan may di-
vide the employee’s total earnings dur-
ing the computation period for the per-
formance of duties either by $3.00 per 
hour (the lowest hourly rate of com-
pensation in the job classification) or 
by $4.00 per hour (the employee’s own 
hourly rate of compensation). 

(ii) An hourly employee’s total earn-
ings for the performance of duties dur-
ing a vesting computation period 
amount to $4,350. During that calendar 
year, the employee’s lowest hourly rate 
of compensation was $5.00 per hour. 
The plan may determine the number of 
hours to be credited to the employee 
for that vesting computation period by 
dividing $4,350 by $5.00 per hour. The 
employee is credited with 870 hours for 
the vesting computation period and is, 
therefore, credited with a year of serv-
ice for purposes of vesting. 

(iii) During the first 3 months of a 
vesting computation period an hourly 
employee is paid at a rate of $3.00 per 
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hour and earns $675 for the perform-
ance of duties; during the next 6 
months, the employee is paid at a rate 
of $3.50 per hour and earns $1,575 for the 
performance of duties; during the final 
3 months the employee is paid at a rate 
of $3.60 per hour and earns $810 for the 
performance of duties. The plan may 
determine the number of hours to be 
credited to the employee in the com-
putation period under the equivalency 
set forth in paragraph (f)(1) of this sec-
tion either (A) by dividing the employ-
ee’s earnings for each period during 
which the employee was paid at a sepa-
rate rate ($675 divided by $3.00 per hour 
equals 225 hours; $1,575 divided by $3.50 
per hour equals 450 hours; $810 divided 
by $3.60 per hour equals 225 hours) and 
adding the hours so obtained (900 
hours), or (B) by dividing the employ-
ee’s total compensation for the vesting 
computation period by the employee’s 
lowest hourly rate during the computa-
tion period ($3,020 divided by $3.00 per 
hour equals 1,0092⁄3 hours). The plan 
may also divide the employee’s total 
compensation during the computation 
period by the lowest hourly rate pay-
able to an employee in the same, or a 
similar, job classification. 

(iv) During a plan’s computation pe-
riod an hourly employee’s total earn-
ings for the performance of duties con-
sist of $7,500 at a basic rate of $5.00 per 
hour and $750 at an overtime rate of 
$7.50 per hour for hours worked in ex-
cess of 40 in a week. If the plan uses the 
equivalency permitted under paragraph 
(f)(1) of this section, the plan may ad-
just for the overtime rate in calcu-
lating the number of hours to be cred-
ited to the employee. Thus, the plan 
may calculate the number of hours to 
be credited to the employee by adding 
the employee’s earnings at the basic 
rate divided by the basic rate and the 
employee’s earnings at the overtime 
rate divided by the overtime rate 
($7,500 divided by $5.00 per hour, plus 
$750 divided by $7.50 per hour, or 1,500 
hours plus 100 hours), resulting in cred-
it for 1,600 hours for the computation 
period. 

(v) During a plan’s vesting computa-
tion period an employee’s lowest week-
ly rate of compensation is $400 per 
week. The employee has a regular work 
schedule of 40 hours per week. The em-

ployee’s lowest hourly rate during the 
vesting computation period is, there-
fore, $10 per hour ($400 per week divided 
by 40 hours per week). During the vest-
ing computation period, the employee 
receives a total of $7,500 for the per-
formance of duties. The plan deter-
mines the number of regular time 
hours to be credited to the employee 
for the computation period by dividing 
$7,500 by $10 per hour. The employee is 
credited with 750 hours for the com-
putation period and is, therefore, cred-
ited with a year of service for purposes 
of vesting. 

§ 2530.200b–4 One-year break in serv-
ice. 

(a) Computation period. (1) Under sec-
tions 202(b) and 203(b)(3) of the Act and 
sections 410(a)(5) and 411(a)(6) of the 
Code, a plan may provide that an em-
ployee incurs a one-year break in serv-
ice for a computation period or periods 
if the employee fails to complete more 
than 500 hours of service or, in the case 
of any maritime industry, 62 days of 
service in such period or periods. 

(2) For purposes of section 202(b) of 
the Act and section 410(a)(5) of the 
Code, relating to one-year breaks in 
service for eligibility to participate, in 
determining whether an employee in-
curs a one-year break in service, a plan 
shall use the eligibility computation 
period designated under § 2530.202–2(b) 
for measuring years of service after the 
intital eligibility computation period. 

(3) For purposes of section 203(b)(3) of 
the Act and section 411(a)(6) of the 
Code, relating to breaks in service for 
purposes of vesting, in determining 
whether an employee incurs a one-year 
break in service, a plan shall use the 
vesting computation period designated 
under § 2530.203–2(a). 

(4) For rules regarding service which 
is not required to be taken into ac-
count for purposes of benefit accrual, 
see § 2530.204–1(b)(1). 

(b) Service following a break in service. 
(1) For purposes of section 202(b)(3) of 
the Act and section 410(a)(5)(C) of the 
Code (relating to completion of a year 
of service for eligibility to participate 
after a one-year break in service), the 
following rules shall be applied in 
measuring completion of a year of 
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service upon an employee’s return after 
a one-year break in service: 

(i) In the case of a plan which, after 
the initial eligibility computation pe-
riod, measures years of service for pur-
poses of eligibility to participate on 
the basis of eligibility computation pe-
riods beginning on anniversaries of an 
employee’s employment commence-
ment date, as permitted under 
§ 2530.202–2(b)(1), the plan shall use the 
12-consecutive-month period beginning 
on an employee’s reemployment com-
mencement date (as defined in para-
graphs (b)(1)(iii) and (iv) of this sec-
tion) and, where necessary, subsequent 
12-consecutive-month periods begin-
ning on anniversaries of the reemploy-
ment of commencement date. 

(ii) In the case of a plan which, after 
the initial eligibility computation pe-
riod, measures years of service for eli-
gibility to participate on the basis of 
plan years beginning with the plan 
year which includes the first anniver-
sary of the initial eligibility computa-
tion period, as permitted under 
§ 2530.202–2(b)(2), the plan shall use the 
12-consecutive-month period beginning 
on an employee’s reemployment com-
mencement date (as defined in para-
graphs (b)(1)(iii) and (iv) of this section 
and, where necessary, plan years begin-
ning with the plan year which includes 
the first anniversary of the employee’s 
reemployment commencement date. 

(iii) Except as provided in paragraph 
(b)(1)(iv) of this section, an employee’s 
reemployment commencement date 
shall be the first day on which the em-
ployee is entitled to be credited with 
an hour of service described in 
§ 2530.200b–2(a)(1) after the first eligi-
bility computation period in which the 
employee incurs a one-year break in 
service following an eligibility com-
putation period in which the employee 
is credited with more than 500 hours of 
service. 

(iv) In the case of an employee who is 
credited with no hours of service in an 
eligibility computation period begin-
ning after the employee’s reemploy-
ment commencement date established 
under paragraph (b)(1)(iii) of this sec-
tion, the employee shall be treated as 
having a new reemployment com-
mencement date as of the first day on 
which the employee is entitled to be 

credited with an hour of service de-
scribed in § 2530.200b–2(a)(1) after such 
eligibility computation period. 

(2) For purposes of section 203(b)(3)(B) 
of the Act and section 411(a)(6)(B) of 
the Code (relating to the completion of 
a year of service for vesting following a 
one-year break in service), in meas-
uring completion of a year of service 
upon an employee’s return after a one- 
year break in service, a plan shall use 
the vesting computation period des-
ignated under § 2530.203–2. In the case of 
a plan which designates a separate 
vesting computation period for each 
employee (rather than one vesting 
computation period for all employees), 
when an employee who has incurred a 
one-year break in service later com-
pletes an initial hour of service, the 
plan may change the employee’s vest-
ing computation period to a 12-con-
secutive-month period beginning on 
the day on which such initial hour of 
service is completed, provided that the 
plan follows the rules for changing the 
vesting computation period set forth in 
§ 2530.203–2(c)(1). Specifically, such a 
plan must ensure that as a result of the 
change of the vesting computation pe-
riod of an employee who has incurred a 
one-year break in service to the 12- 
month period beginning on the first 
day on which the employee later com-
pletes an initial hour of service, the 
employee’s vested percentage of the ac-
crued benefit derived from employer 
contributions will not be less on any 
date after the change than such non-
forfeitable percentage would be in the 
absence of the change. As under 
§ 2530.203–2(c)(1), the plan will be 
deemed to satisfy the requirement of 
that paragraph if, in the case of an em-
ployee who has incurred a one-year 
break in service, the vesting computa-
tion period beginning on the day on 
which the employee completes an hour 
of service after the one-year break in 
service begins before the end of the last 
vesting computation period established 
before the change of vesting computa-
tion periods and, if the employee is 
credited with 1000 hours of service in 
both such vesting computation periods, 
the employee is credited with 2 years of 
service for purposes of vesting. 

(3) For purposes of section 203(b)(3)(B) 
of the Act and section 411(a)(6)(B) of 
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the Code (relating to the completion of 
a year of service for vesting following a 
one-year break in service), in meas-
uring completion of a year of service 
upon an employee’s return after a one- 
year break in service, a plan shall use 
the vesting computation period des-
ignated under § 2530.203–2. In the case of 
a plan which designates a separate 
vesting computation period for each 
employee (rather than one vesting 
computation period for all employees), 
when an employee who has incurred a 
one-year break in service later com-
pletes an initial hour of service, the 
plan may change the employee’s vest-
ing computation period to a 12-con-
secutive-month period beginning on 
the day on which such initial hour of 
service is completed, provided that the 
plan follows the rules for changing the 
vesting computation period set forth in 
§ 2530.203–2(c)(1). 

(4) Examples. (i) Employer X main-
tains a pension plan. The plan uses a 
calendar year vesting computation pe-
riod and plan year. As conditions for 
participation, the plan requires that an 
employee of X complete one year of 
service and attain age 25, and, in ac-
cordance with § 2530.202–2(b)(2), provides 
that after the initial eligibility com-
putation period, plan years will be used 
as eligibility computation periods, be-
ginning with the plan year which in-
cludes the first anniversary of an em-
ployee’s employment commencement 
date. Thus, under paragraph (a)(2) of 
this section, the plan must use plan 
years in measuring one-year breaks in 
service for eligibility to participate. 
The plan provides that an employee ac-
quires a nonforfeitable right to 100 per-
cent of the accrued benefit derived 
from employer contributions upon 
completion of 10 years of service. Under 
the plan, for purposes of vesting, years 
of service completed before an em-
ployee attains age 22 are not taken 
into account. The plan also provides 
that if an employee has incurred a one- 
year break in service, in computing the 
employee’s period of service for eligi-
bility to participate, years of service 
before such break will not be taken 
into account until the employee has 
completed a year of service with X 
after the employee’s return. The plan 
further provides that in the case of an 

employee who has no vested right to an 
accrued benefit derived from employer 
contributions, years of service for pur-
poses of eligibility to participate or 
vesting before a one-year break in serv-
ice for eligibility or vesting (as the 
case may be) shall not be required to be 
taken into account if the number of 
consecutive one-year breaks in service 
equals or exceeds the aggregate num-
ber of such years of service before such 
consecutive one-year breaks in service. 

(A) Employee A commences employ-
ment with X on January 1, 1976 at age 
30 and completes a year of service for 
eligibility to participate and vesting in 
both the 1976 and 1977 computation pe-
riods. A becomes a participant in the 
plan on January 1, 1977. A terminates 
employment with X on November 3, 
1977, after completing 1,000 hours of 
service; completes no hours of service 
in 1978, incurring a one-year break in 
service; and is reemployed by X on 
June 1, 1979. A completes 800 hours of 
service during the remainder of 1979 
and 600 hours of service from January 
1, 1980 through May 31, 1980. Under 
paragraph (b)(1)(iii) of this section, A’s 
reemployment commencement date is 
June 1, 1979. By June 1, 1980, A has 
completed a year of service during the 
eligibility computation period fol-
lowing his return, and receives credit 
for his pre-break service to the extent 
required under section 202 of the Act 
and section 410 of the Code and the reg-
ulations thereunder. The plan is not, 
however, required to credit A with a 
year of service for vesting during 1979 
because he failed to complete 1,000 
hours of service during that vesting 
computation period. If A completes 400 
or more hours of service from June 1, 
1980 to December 31, 1980, then A will 
be credited with one year of service for 
vesting purposes for the 1980 vesting 
computation period. 

(B) Employee B was born on Feb-
ruary 22, 1955 and commenced employ-
ment with Employer X on July 1, 1975. 
B is credited with a year of service for 
eligibility to participate in the plan for 
the eligibility computation period be-
ginning on his employment commence-
ment date (July 1, 1975) and a year of 
service for eligibility and vesting for 
the 1976 and 1977 plan years. As of the 
end of the 1977 plan year, B is credited 
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with 3 years of service for purposes of 
eligibility to participate, but only one 
year of service for purposes of vesting. 
Not having attained age 25, however, B 
is not admitted to participation in the 
plan upon completion of his first year 
of service with X. In the 1978 plan year, 
B fails to be credited with 500 hours of 
service, thereby incurring a one-year 
break in service. As a result of B’s one- 
year break in service in the 1978 plan 
year, the year of service for vesting 
which was earlier credited to B for the 
1977 plan year is disregarded because 
the one-year break in service equals 
the one year of service credited to B 
before the one-year break in service. 
After the end of the 1978 plan year, B 
does not perform an hour of service 
with X until February 3, 1979. February 
3, 1979, therefore, is B’s reemployment 
commencement date under paragraph 
(b)(1)(i) of this section. B fails to be 
credited with 1,000 hours of service in 
the first eligibility computation period 
beginning on February 3, 1979, and also 
for the vesting computation period be-
ginning January 1, 1979. Because, in ac-
cordance with § 2530.202–2(b)(2), the plan 
provides that after the initial eligi-
bility computation period, plan years 
will be used as eligibility computation 
periods, under paragraph (b)(1)(ii) of 
this section the plan must provide 
that, in measuring completion of a 
year of service for eligibility to partici-
pate after a one-year break in service, 
plan years beginning with the plan 
year which includes an employee’s re-
employment commencement date will 
be used. B is credited with 1,000 hours 
of service for the plan year beginning 
on January 1, 1980 and is therefore 
credited with a year of service for the 
1980 plan year. Under section 202(b)(3) 
of the Act and section 410(a)(5)(C) of 
the Code, as a consequence of B’s com-
pletion of a year of service in the 1980 
plan year, B’s service before his one- 
year break in service in the 1978 plan 
year must be taken into account for 
eligibility purposes. As conditions of 
participation, the plan requires that an 
employee attain age 25 and complete 
one year of service. Upon his comple-
tion of a year of service for the 1980 
plan year, B is deemed to have met the 
plan’s participation requirements as of 
February 22, 1980, his twenty-fifth 

birthday, because the year of service 
completed by B in B’s eligibility com-
putation period beginning on January 
1, 1976 is taken into account for eligi-
bility purposes. 

(ii) Employer Y maintains a defined 
benefit pension plan. The plan provides 
that an employee acquires a nonforfeit-
able right to 100 percent of the employ-
ee’s accrued benefit derived from em-
ployer contributions upon completion 
of 10 years of service. As conditions for 
participation, the plan requires that an 
employee of Y complete one year of 
service and provides that if an em-
ployee has incurred a one-year break in 
service, in computing the employee’s 
period of service for eligibility to par-
ticipate, years of service before such 
break will not be taken into account 
until the employee has completed a 
year of service with Y after the em-
ployee’s return. In accordance with 
§ 2530.202–2(b)(1), the plan provides that 
after the initial eligibility computa-
tion period, eligibility computation pe-
riods beginning on anniversaries of an 
employee’s employment commence-
ment date will be used. Thus, under 
paragraph (a)(1) of this section, the 
plan must use computation periods be-
ginning on anniversaries of the em-
ployee’s employment commencement 
date in measuring one-year breaks in 
service. Employee C’s employment 
commencement date with Y is Feb-
ruary 1, 1975, C is credited with a year 
of service for eligibility to participate 
in the eligibility computation period 
beginning on C’s employment com-
mencement date and meets the plan’s 
eligibility requirements as of February 
1, 1976. In accordance with the provi-
sions of the plan, C commences partici-
pation in the plan as of July 1, 1976. C 
is thereafter credited with a year of 
service for eligibility to participate in 
each of the eligibility computation pe-
riods beginning on anniversaries of C’s 
employment commencement date (Feb-
ruary 1) in 1976, 1977, 1978 and 1979. 
Thus, as of February 1, 1980, C is cred-
ited with 5 years of service for eligi-
bility to participate. In the eligibility 
computation period beginning on Feb-
ruary 1, 1980, C fails to be credited with 
more than 500 hours of service and 
therefore incurs a one-year break in 
service. In the eligibility computation 
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period beginning on February 1, 1981, C 
is not credited with an hour of service 
for the performance of duties until 
March 1, 1981. Under paragraph 
(b)(1)(iii) of this section, March 1, 1981 
is C’s reemployment commencement 
date. C terminates employment with Y 
on May 1, 1981 and fails to be credited 
with 1000 hours of service in the 12-con-
secutive-month period beginning on 
March 1, 1981, or with more than 500 
hours of service in the eligibility com-
putation period beginning on February 
1, 1981, thereby incurring a second one- 
year break in service for eligibility to 
participate. C is credited with no hours 
of service in the eligibility computa-
tion period beginning on February 1, 
1982, thereby incurring a third one-year 
break in service for eligibility to par-
ticipate, and is likewise credited with 
no hours of service in the 12-consecu-
tive-month period beginning on March 
1, 1982, the anniversary of B’s reem-
ployment commencement date. Under 
paragraph (b)(1)(iv) of this section, C 
must therefore be treated as having a 
new reemployment commencement 
date as of the first day following the 
close of the eligibility computation pe-
riod beginning on February 1, 1982. On 
January 1, 1984 (before the end of the 
eligibility computation period begin-
ning February 1, 1983) C is rehired by Y 
and is credited with an hour of service 
for the performance of duties. C is 
therefore treated as having a new re-
employment commencement date Jan-
uary 1, 1984. C fails to be credited with 
more than 500 hours of service in the 
eligibility computation period begin-
ning on February 1, 1983, thereby incur-
ring a fourth one-year break in service, 
and fails to be credited with 1000 hours 
of service in the 12-consecutive-month 
period beginning on March 1, 1983, the 
anniversary of C’s original reemploy-
ment commencement date. However, in 
the 12-consecutive-month period begin-
ning on January 1, 1984, C is credited 
with 1000 hours of service, thus meet-
ing the plan’s requirement that an em-
ployee who has incurred a one-year 
break in service for eligibility to par-
ticipate must complete a year of serv-
ice upon the employee’s return in order 
for years of service before the one-year 
break in service to be taken into ac-
count for purposes of eligibility. Be-

cause C’s years of service completed 
before C’s first one-year break in serv-
ice must be taken into account under 
section 202(b) of the Act and section 
410(b)(5) of the Code for purposes of eli-
gibility to participate, under § 2530.204– 
2(a)(2) the period beginning on July 1, 
1976 (the earliest date on which C was a 
participant) and extending until Janu-
ary 31, 1980 (the last day before C’s first 
one-year break in service) must be 
taken into account for purposes of ben-
efit accrual. 

(c) Prior service for eligibility to partici-
pate. For rules relating to computing 
service preceding a break in service for 
the purpose of eligibility to participate 
in the plan, see § 2530.202–2(c). 

(d) Prior service for vesting. For rules 
relating to computing service pre-
ceding a break in service for the pur-
pose of credit toward vesting, see 
§ 2530.203–2(d). 

§ 2530.200b–5 Seasonal industries. [Re-
served] 

§ 2530.200b–6 Maritime industry. 

(a) General. Sections 202(a)(3)(D), 
203(b)(2)(D) and 204(b)(3)(E) of the Act 
and sections 410(a)(3)(D) and 
411(a)(5)(D) and (b)(3)(E) of the Code 
contain special provisions applicable to 
the maritime industry. In general, 
those provisions permit statutory 
standards otherwise expressed in terms 
of 1,000 hours of service to be applied to 
employees in the maritime industry as 
if such standards were expressed in 
terms of 125 days of service. A plan cov-
ering employees in the maritime indus-
try may nevertheless credit service to 
such employees on the basis of hours of 
service, as prescribed in § 2530.200b–2, 
including the use of any equivalency 
permitted under § 2530.200b–3, or may 
credit service to such employees on the 
basis of elapsed time, as permitted 
under § 2530.200b–9. 

(b) Definition. For purposes of sec-
tions 202, 203, and 204 of the Act and 
sections 410 and 411 of the Code, the 
maritime industry is that industry in 
which employees perform duties on 
board commercial, exploratory, service 
or other vessels moving on the high 
seas, inland waterways, Great Lakes, 
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coastal zones, harbors and noncontig-
uous areas, or on offshore ports, plat-
forms or other similar sites. 

(c) Computation periods. For employ-
ees in the maritime industry, computa-
tion periods shall be established as for 
employees in any other industry. 

(d) Year of service. To the extent that 
a plan covers employees engaged in the 
maritime industry, and credits service 
for such employees on the basis of days 
of service, such employees who are 
credited with 125 days of service in the 
applicable computation period must be 
credited with a year of service. In the 
case of a plan covering both employees 
engaged in the maritime industry and 
employees not engaged in the maritime 
industry, service of employees not en-
gaged in the maritime industry shall 
not be determined on the basis of days 
of service. 

(e) Year of participation for benefit ac-
crual. A plan covering employees en-
gaged in the maritime industry may 
determine such an employee’s period of 
service for purposes of benefit accrual 
on any basis permitted under 
§§ 2530.204–2 and 2530.204–3. For purposes 
of § 2530.204–2(c) (relating to partial 
years of participation), in the case of 
an employee engaged in the maritime 
industry who is credited by the plan on 
the basis of days of service and whose 
service is not less than 125 days of serv-
ice during an accrual computation pe-
riod, the calculation of such employ-
ee’s period of service for purposes of 
benefit accrual shall be treated as not 
made on a reasonable and consistent 
basis if service during such computa-
tion period is not taken into account. 
Thus, the employee must be credited 
with at least a partial year of partici-
pation (but not necessarily a full year 
of participation) for that accrual com-
putation period, in accordance with 
§ 2530.204–2(c). 

(f) Employment commencement date. 
For purposes of § 2530.200b–4 (relating to 
breaks in service) and § 2530.202–2 (re-
lating to eligibility computation peri-
ods): 

(1) The employment commencement 
date of an employee engaged in the 
maritime industry who is credited by 
the plan on the basis of days of service 
shall be the first day for which the em-
ployee is entitled to be credited with a 

day of service described in § 2530.200b– 
7(a)(1). 

(2)(i) Except as provided in paragraph 
(f)(2)(ii) of this section, the reemploy-
ment commencement date of an em-
ployee engaged in the maritime indus-
try shall be the first day for which the 
employee is entitled to be credited 
with a day of service described in 
§ 2530.200b–7(a)(1) after the first eligi-
bility computation period in which the 
employee incurs a 1-year break in serv-
ice following an eligibility computa-
tion period in which the employee is 
credited with more than 62 days of 
service. 

(ii) In the case of an employee en-
gaged in the maritime industry who is 
credited with no hours of service in an 
eligibility computation period begin-
ning after the employee’s reemploy-
ment commencement date established 
under paragraph (f)(2)(i) of this section, 
the employee shall be treated as having 
a new reemployment commencement 
date as of the first day for which the 
employee is entitled to be credited 
with day of service described in 
§ 2530.200b–7(a)(1) after such eligibility 
computation period. 

§ 2530.200b–7 Day of service for em-
ployees in the maritime industry. 

(a) General rule. A day of service in 
the maritime industry which must, as 
a minimum, be counted for the pur-
poses of determining a year of service, 
a year of participation for benefit ac-
crual, a break in service and an em-
ployment commencement date (or re-
employment commencement date) 
under sections 202, 203 and 204 of the 
Act and sections 410 and 411 of the Code 
by a plan that credits service by days 
of service rather than hours of service 
(as prescribed in § 2530.200b–2, or under 
equivalencies permitted under 
§ 2530.200b–3) or elapsed time (as per-
mitted under § 2530.200b–9), is a day of 
service as defined in paragraphs (a)(1), 
(2) and (3) of this section. 

(1) A day of service is each day for 
which an employee is paid or entitled 
to payment for the performance of du-
ties for the employer during the appli-
cable computation period. 

(2) A day of service is each day for 
which an employee is paid, or entitled 
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to payment, by the employer on ac-
count of a period of time during which 
no duties are performed (irrespective of 
whether the employment relationship 
has terminated) due to vacation, holi-
day, illness, incapacity (including dis-
ability), layoff, jury duty, military 
duty or leave of absence. Notwith-
standing the preceding sentence: 

(i) No more than 63 days of service 
are required to be credited under this 
paragraph (a)(2) to an employee on ac-
count of any single continuous period 
during which the employee performs no 
duties (whether or not such period oc-
curs in a single computation period); 

(ii) A day for which an employee is 
directly or indirectly paid, or entitled 
to payment, on account of a period dur-
ing which no duties are performed is 
not required to be credited to the em-
ployee if such payment is made or due 
under a plan maintained solely for the 
purpose of complying with applicable 
workmen’s compensation (including 
maintenance and care), or unemploy-
ment compensation or disability insur-
ance laws; and 

(iii) Days of service are not required 
to be credited for a payment which 
solely reimburses an employee for med-
ical or medically related expenses in-
curred by the employee. 
For purposes of this paragraph (a)(2), a 
payment shall be deemed to be made by 
or due from an employer regardless of 
whether such payment is made by or 
due from the employer directly, or in-
directly through, among others, a 
trust, fund, or insurer, to which the 
employer contributes or pays pre-
miums, and regardless of whether con-
tributions made or due to the trust, 
fund, insurer or other entity are for the 
benefit of particular employees or are 
made on behalf of a group of employees 
in the aggregate. 

(3) A day of service is each day for 
which back pay, irrespective of mitiga-
tion of damages, has been either award-
ed or agreed to by the employer. Days 
of service shall not be credited both 
under paragraph (a)(1) or paragraph 
(a)(2), as the case may be, and under 
this subparagraph. Thus, for example, 
an employee who receives a back pay 
award following a determination that 
he or she was paid at an unlawful rate 
for days of service previously credited 

will not be entitled to additional credit 
for the same days of service. Crediting 
of days of service for back pay awarded 
or agreed to with respect to periods de-
scribed in paragraph (a)(2) shall be sub-
ject to the limitations set forth in that 
paragraph. For example, no more than 
63 days of service are required to be 
credited for payments of back pay, to 
the extent that such back pay is agreed 
to or awarded for a period of time dur-
ing which an employee did not or 
would not have performed duties. 

(b) Special rule for determining days of 
service for reasons other than the per-
formance of duties. In the case of a pay-
ment which is made or due on account 
of a period during which an employee 
performs no duties, and which results 
in the crediting of days of service 
under paragraph (a)(3) of this section, 
or, in the case of an award or agree-
ment for back pay, to the extent that 
such award or agreement is made with 
respect to a period described in para-
graph (a)(2) of this section, the number 
of days of service to be credited shall 
be determined as follows: 

(1) Payments calculated on the basis of 
units of time. In the case of a payment 
made or due which is calculated on the 
basis of units of time, such as days, 
weeks or months, the number of days 
of service to be credited shall be the 
number of regularly scheduled working 
days included in the units of time on 
the basis of which the payment is cal-
culated. For purposes of the preceding 
sentence, in the case of an employee 
without a regular work schedule, a 
plan may provide for the calculation of 
the number of days of service to be 
credited on the basis of a 5-day work-
week, or may provide for such calcula-
tion on any reasonable basis which re-
flects the average days worked by the 
employee, or by other employees in the 
same job classification, over a rep-
resentative period of time, provided 
that the basis so used is consistently 
applied with respect to all employees 
within the same job classifications, 
reasonably defined. 

(2) Payments not calculated on the basis 
of units of time. Except as provided in 
paragraph (b)(3) of this section, in the 
case of a payment made or due, which 
is not calculated on the basis of units 
of time, the number of days of service 
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to be credited shall be equal to the 
amount of the payment divided by the 
employee’s most recent daily rate of 
compensation before the period during 
which no duties are performed. 

(3) Rule against double credit. Notwith-
standing paragraphs (b)(1) and (2) of 
this section, an employee is not re-
quired to be credited on account of a 
period during which no duties are per-
formed with a number of days of serv-
ice which is greater than the number of 
days regularly scheduled for the per-
formance of duties during such period. 
For purposes of the preceding sentence, 
in the case of an employee without a 
regular work schedule, a plan may pro-
vide for the calculation of the number 
of days of service to be credited to the 
employee for a period during which no 
duties are performed on the basis of a 
5-day workweek, or may provide for 
such calculation on any reasonable 
basis which reflects the average hours 
worked by the employee, or by other 
employees in the same job classifica-
tion, over a representative period of 
time, provided that the basis so used is 
consistently applied with respect to all 
employees in the same job classifica-
tions, reasonably defined. 

(c) Crediting of days of service to com-
putation periods. (1) Except as provided 
in paragraph (c)(4) of this section, days 
of service described in paragraph (a)(1) 
of this section shall be credited to the 
computation period in which the duties 
are performed. 

(2) Except as provided in paragraph 
(c)(4) of this section, days of service de-
scribed in paragraph (a)(2) of this sec-
tion shall be credited as follows: 

(i) Days of service credited to an em-
ployee on account of a payment which 
is calculated on the basis of units of 
time, such as days, weeks or months, 
shall be credited to the computation 
period or computation periods in which 
the period during which no duties are 
performed occurs, beginning with the 
first unit of time to which the payment 
relates. 

(ii) Days of service credited to an em-
ployee by reason of a payment which is 
not calculated on the basis of units of 
time shall be credited to the computa-
tion period in which the period during 
which no duties are performed occurs, 
or if the period during which no duties 

are performed extends beyond one com-
putation period, such hours of service 
shall be allocated between not more 
than the first two computation periods 
on any reasonable basis which is con-
sistently applied with respect to all 
employees within the same job classi-
fications, reasonably defined. 

(3) Except as provided in paragraph 
(c)(4) of this section, days of service de-
scribed in paragraph (a)(3) of this sec-
tion shall be credited to the computa-
tion period or periods to which the 
award or agreement for back pay per-
tains, rather than to the computation 
period in which the award, agreement 
or payment is made. 

(4) In the case of days of service to be 
credited to an employee in connection 
with a period of no more than 31 days 
which extends beyond one computation 
period, all such days of service may be 
credited to the first computation pe-
riod or the second computation period. 
Crediting of days of service under this 
paragraph must be done consistently 
with respect to all employees with the 
same job classifications, reasonably de-
fined. 

(d) Other federal law. Nothing in this 
section shall be construed to alter, 
amend, modify, invalidate, impair or 
supersede any law of the United States 
or any rule or regulation issued under 
any such law. Thus, for example, noth-
ing in this section shall be construed as 
denying an employee credit for a day of 
service if credit is required by separate 
federal law. Furthermore, the nature 
and extent of such credit shall be de-
termined under such law. 

(e) Nondaily employees. For maritime 
employees whose compensation is not 
determined on the basis of certain 
amounts for each day worked during a 
given period, service shall be credited 
on the basis of hours of service as de-
termined in accordance with 
§ 2530.200b–2(a) (including use of any 
equivalency permitted under 
§ 2530.200b–3) or on the basis of elapsed 
time, as permitted under § 2530.200b–9. 

(f) Plan document. A plan which cred-
its service on the basis of days of serv-
ice must state in the plan document 
the definition of days of service set 
forth in paragraph (a) of this section, 
but is not required to state the rules 
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set forth in paragraphs (b) and (c) if 
they are incorporated by reference. 

§ 2530.200b–8 Determination of days of 
service to be credited to maritime 
employees. 

(a) General rule. For the purpose of 
determining the days of service which 
must be credited to an employee for a 
computation period, a plan shall deter-
mine days of service from records of 
days worked and days for which pay-
ment is made or due. Any records may 
be used to determine days of service to 
be credited to employees under a plan, 
even though such records are main-
tained for other purposes, provided 
that they accurately reflect the actual 
number of days of service with which 
an employee is required to be credited 
under § 2530.200b–7(a). Payroll records, 
for example, may provide sufficiently 
accurate data to serve as a basis for de-
termining days of service. If, however, 
existing records do not accurately re-
flect the actual number of days of serv-
ice with which an employee is entitled 
to be credited, a plan must develop and 
maintain adequate records. A plan may 
in any case credit days of service under 
any method which results in the cred-
iting of no less than the actual number 
of days of service required to be cred-
ited under § 2530.200b–7(a) to each em-
ployee in a computation period, even 
though such method may result in the 
crediting of days of service in excess of 
the number of days required to be cred-
ited under § 2530.200b–7(a). A plan is not 
required to prescribe in its documents 
which records are to be used to deter-
mine days of service. 

(b) Determination of pre-effective date 
days of service. To the extent that a 
plan is required to determine days of 
service completed before the effective 
date of part 2 of title I of the Act (see 
section 211 of the Act), the plan may 
use whatever records may be reason-
ably accessible to it and may make 
whatever calculations are necessary to 
determine the approximate number of 
hours of service completed before such 
effective date. For example, if a plan or 
an employer maintaining the plan has, 
or has access to, only the records of 
compensation of employees for the pe-
riod before the effective date, it may 
derive the pre-effective date days of 

service by using the daily rate for the 
period or the days customarily worked. 
If accessible records are insufficient to 
make an approximation of the number 
of pre-effective date days of service for 
a particular employee or group of em-
ployees, the plan may make a reason-
able estimate of the days of service 
completed by such employee or em-
ployees during the particular period. 
For example, if records are available 
with respect to some employees, the 
plan may estimate the days of service 
of other employees in the same job 
classification based on these records. A 
plan may use the elapsed time method 
prescribed under § 2530.200b–9 to deter-
mine days of service completed before 
the effective date of part 2 of title I of 
the Act. 

§ 2530.201–1 Coverage; general. 

Coverage of the provisions of part 2 
of title I of the Act is determined under 
a multiple step process. First, the plan 
must be an employee benefit plan as 
defined under section 3(3) of the Act 
and § 2510.3–3. (See also the definitions 
of employee welfare benefit plan, sec-
tion 3(1) of the Act and § 2510.3–1 and 
employe pension benefit plan, section 
3(2) of the Act and § 2510.3–2). Second, 
the employee benefit plan must be sub-
ject to title I of the Act. Coverage for 
title I is specified in section 4 of the 
Act. Third, section 201 of the Act speci-
fies the employee benefit plans subject 
to title I which are not subject to the 
minimum standards of part 2 of title I 
of the Act. Section 2530.201–2 specifies 
the employee benefit plans subject to 
title I of the Act which are exempted 
from coverage under part 2 of title I of 
the Act and this part (2530). 

§ 2530.201–2 Plans covered by part 
2530. 

This part (2530) shall apply to any 
employee benefit plan described in sec-
tion 4(a) of the Act (and not exempted 
under section 4(b)) other than— 

(a) An employee welfare benefit plan 
as defined in section 3(1) of the Act and 
§ 2510.3–1; 

(b) A plan which is unfunded and is 
maintained by an employer primarily 
for the purpose of providing deferred 
compensation for a select group of 
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management or highly compensated 
employees; 

(c) A plan established and maintained 
by a society, order, or association de-
scribed in section 501(c)(8) or (9) of the 
Code, if no part of the contributions to 
or under such plan are made by em-
ployers of participants in such plan; 

(d) A trust described in section 
501(c)(18) of the Code; 

(e) A plan which is established and 
maintained by a labor organization de-
scribed in section 501(c)(5) of the Code 
and which does not at any time after 
the date of enactment of the Act pro-
vide for employer contributions; 

(f) Any agreement providing pay-
ments to a retired partner or a de-
ceased partner’s successor in interest, 
as described in section 736 of the Code; 

(g) An individual retirement account 
or annuity described in section 408 of 
the Code, or a retirement bond de-
scribed in section 409 of the Code; 

(h) An excess benefit plan as de-
scribed in section 3(36) of the Act. 

Subpart B—Participation, Vesting 
and Benefit Accrual 

§ 2530.202–1 Eligibility to participate; 
general. 

(a) Section 202 of the Act and section 
410 of the Code contain minimum par-
ticipation standards relating to certain 
employee pension benefit plans. In gen-
eral, an employee pension benefit plan 
may not require, as a condition of par-
ticipation in the plan, that an em-
ployee complete a period of service 
with the employer or employers main-
taining the plan in excess of limits es-
tablished by section 202 of the Act and 
section 410 of the Code and the regula-
tions issued thereunder. Service for 
this purpose is measured in units of 
years of service. Section 2530.202–2 sets 
forth rules relating to the computation 
periods which a plan must use to deter-
mine whether an employee has com-
pleted a year of service for purposes of 
eligibility to participate (‘‘eligibility 
computation periods’’). 

(b) For rules relating to ‘‘service 
with the employer or employers main-
taining the plan’’, see § 2530.210. 

§ 2530.202–2 Eligibility computation 
period. 

(a) Initial eligibility computation pe-
riod. For purposes of section 
202(a)(1)(A)(ii) of the Act and section 
410(a)(1)(A)(ii) of the Code, the initial 
eligibility computation period the plan 
must use is the 12-consecutive-month 
period beginning on the employment 
commencement date. An employee’s 
employment commencement date is 
the first day for which the employee is 
entitled to be credited with an hour of 
service described in § 2530.200b–2(a)(1) 
for an employer maintaining the plan. 
(For establishment of a reemployment 
commencement date following a break 
in service, see § 2530.200b–4(b)(1)(iii) and 
(iv).) 

(b) Eligibility computation periods after 
the initial eligibility computation period. 
In measuring years of service for pur-
poses of eligibility to participate after 
the initial eligibility computation pe-
riod, a plan may adopt either of the fol-
lowing alternatives: 

(1) A plan may designate 12-consecu-
tive-month periods beginning on the 
first anniversary of an employee’s em-
ployment commencement date and suc-
ceeding anniversaries thereof as the 
eligibility computation period after 
the initial eligibility computation pe-
riod; or 

(2) A plan may designate plan years 
beginning with the plan year which in-
cludes the first anniversary of an em-
ployee’s employment commencement 
date as the eligibility computation pe-
riod after the initial eligibility com-
putation period (without regard to 
whether the employee is entitled to be 
credited with 1,000 hours of service dur-
ing such period), provided that an em-
ployee who is credited with 1,000 hours 
of service in both the initial eligibility 
computation period and the plan year 
which includes the first anniversary of 
the employee’s employment com-
mencement date is credited with two 
years of service for purposes of eligi-
bility to participate. 

(c) Service prior to a break in service. 
For purposes of applying section 
202(b)(4) of the Act and section 
410(a)(5)(D) of the Code (relating to 
years of service completed prior to a 
break in service for purposes of eligi-
bility to participate), the computation 
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periods used by a plan in determining 
years of service before such break shall 
be the eligibility computation periods 
established in accordance with para-
graphs (a) and (b) of this section. 

(d) Plans with 3-year 100 percent vest-
ing. A plan which, under 202(a)(1)(B)(i) 
of the Act and section 410a(1)(B)(i) of 
the Code, requires more than one year 
of service for eligibility to participate 
in the plan shall use an initial eligi-
bility computation period established 
under paragraph (a) of this section and 
eligibility computation periods des-
ignated in accordance with paragraph 
(b) of this section. Thus, for the eligi-
bility computation period after the ini-
tial eligibility computation period, 
such a plan may designate either eligi-
bility computation periods beginning 
on anniversaries of an employee’s em-
ployment commencement date or plan 
years beginning with the plan year 
which includes the anniversary of the 
first day of the initial eligibility com-
putation period. 

(e) Alternative eligibility computation 
period. The following rule is designed 
primarily for a plan using a rec- 
ordkeeping system which does not per-
mit the plan to identify an employee’s 
employment commencement date (or, 
in the case of an employee who has in-
curred a one-year break in service, the 
employee’s reemployment commence-
ment date), but which does permit the 
plan to identify a period of no more 
than 31 days during which the employ-
ee’s employment commencement date 
(or reemployment commencement 
date) occurred. 

(1) A plan may use an initial eligi-
bility computation period (or initial 
computation period for measuring 
completion of a year of service upon an 
employee’s return after a one-year 
break in service) beginning on the first 
day of a period of no more than 31 days 
during which an employee’s employ-
ment commencement date (or reem-
ployment commencement date) occurs 
and ending on the anniversary of the 
last day of such period. 

(2) If a plan uses an initial eligibility 
computation period (or initial com-
putation period for measuring comple-
tion of a year of service upon an em-
ployee’s return after a one-year break 
in service) permitted under paragraph 

(e)(1) of this section, the plan shall use 
the following computation periods 
after the initial computation period: 

(i) If the plan does not use plan years 
for computation periods after the ini-
tial computation period, the plan shall 
use computation periods beginning on 
anniversaries of the first day of the ini-
tial computation period and ending on 
anniversaries of the last day of the ini-
tial computation period, and including 
a period of at least 12 consecutive 
months. 

(ii) If the plan uses plan years for 
computation periods after the initial 
computation period, the plan shall use 
plan years beginning with the plan 
year which includes the anniversary of 
the first day of the initial computation 
period. 

(3) For purposes of determining an 
employee’s commencement of partici-
pation under section 202(a)(4) of the 
Act and section 410(a)(4) of the Code, 
regardless of whether an eligibility 
computation period permitted under 
this paragraph includes a period longer 
than 12 consecutive months, an em-
ployee who completes 1,000 hours of 
service in such eligibility computation 
period shall be treated as having satis-
fied the plan’s service requirement for 
eligibility to participate as of the last 
day of the 12-consecutive-month period 
beginning on the first day of such eligi-
bility computation period. In the case 
of a plan described in section 
202(a)(1)(B)(i) of the Act and section 
410(a)(1)(B)(i) of the Code, the require-
ment of the preceding sentence shall 
apply only with respect to the last year 
of service required under the plan for 
eligibility to participate. 

(4) Example. A plan maintained by 
Employer X obtains records from X 
which indicate the number of hours 
worked by an employee during a 
monthly payroll period. The records do 
not, however, break down the number 
of hours worked by an employee by 
days. Thus, after a new employee has 
begun employment with X it is impos-
sible for the plan to ascertain the em-
ployee’s employment commencement 
date from the records furnished by X 
(although it is possible for the plan to 
determine the month during which an 
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employee’s employment commence-
ment date occurred). For administra-
tive convenience, in conjunction with 
the equivalency based on hours worked 
permitted under § 2530.200b–3(d)(1), and 
with the method of crediting hours of 
service to computation periods set 
forth in § 2530.200b–2(c)(4), the plan uses 
the alternative initial eligibility com-
putation period permitted under this 
paragraph. The plan provides that an 
employee’s initial eligibility computa-
tion period shall be the period begin-
ning on the first day of the first 
monthly payroll period for which the 
employee is entitled to credit for the 
performance of duties and ending on 
the last day of the monthly payroll pe-
riod which includes the anniversary of 
the last day of the initial monthly pay-
roll period. This condition ensures that 
the initial eligibility computation pe-
riod will include the 12-consecutive- 
month period beginning on the employ-
ee’s employment commencement date 
and ending on the day before the anni-
versary of the employee’s employment 
commencement date. If, however, an 
employee completes the plans require-
ment of one year of service for eligi-
bility to participate (i.e., completion of 
870 hours worked in an eligibility com-
putation period) in the initial eligi-
bility computation period, the plan 
provides that the employee is deemed 
to have satisfied the plan’s service re-
quirements for eligibility to partici-
pate as of the day before the anniver-
sary of the first day of the initial eligi-
bility computation period. This provi-
sion ensures that no employee who has 
in fact completed 1000 hours of service 
in the 12-consecutive-month period be-
ginning on the employee’s employment 
commencement date will be admitted 
to participation later than the date 
specified under section 202(a)(4) of the 
Act and section 410(a)(4) of the Code. 
For example, in the case of an em-
ployee who begins employment in Jan-
uary 1977, the employee’s initial eligi-
bility computation period begins on 
January 1, 1977 and ends on January 31, 
1978. If the employee completes 879 
hours worked in the initial eligibility 
computation period, the employee is 
treated as having met the plan’s serv-
ice requirements for eligibility to par-
ticipate as of December 31, 1977. If the 

plan provides for semi-annual entry 
dates of January 1 and July 1, and the 
employee has met any eligibility re-
quirements of the plan other than the 
minimum service requirement as of De-
cember 31, 1977, the plan must provide 
that the employee commences partici-
pation as of January 1, 1978. 

§ 2530.203–1 Vesting; general. 
(a) Section 203 of the Act and section 

411(a) of the Code contain minimum 
vesting standards relating to certain 
employee pension benefit plans. In gen-
eral, a pension plan subject to section 
203 of the Act of section 411(a) of the 
Code must meet certain requirements 
relating to an employee’s nonforfeit-
able (‘‘vested’’) right to his or her nor-
mal retirement benefit. One of these 
requirements specifies that an employ-
ee’s accrued benefit derived from em-
ployer contributions must be vested in 
accordance with certain schedules. The 
schedules (or alternative minimum 
vesting standards) are generally based 
on the employee’s number of years of 
service with the employer or employers 
maintaining the plan. Section 2530.203– 
2 sets forth rules relating to the com-
putation periods used to determine 
whether an employee has completed a 
year of service for vesting purposes 
(‘‘vesting computation periods’’). 

(b) For rules relating to service with 
the employer or employers maintain-
ing the plan, see § 2530.210. 

§ 2530.203–2 Vesting computation pe-
riod. 

(a) Designation of vesting computation 
periods. Except as provided in para-
graph (b) of this section, a plan may 
designate any 12-consecutive-month 
period as the vesting computation pe-
riod. The period so designated must 
apply equally to all participants. This 
requirement may be satisfied even 
though the actual 12-consecutive- 
month periods are not the same for all 
employees (e.g., if the designated vest-
ing computation period is the 12-con-
secutive-month period beginning on an 
employee’s employment commence-
ment date and anniversaries of that 
date). The plan is prohibited, however, 
from using any period that would re-
sult in artificial postponement of vest-
ing credit, such as a period meassured 
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by anniversaries of the date four 
months following the employment 
commencement date. 

(b) Plans with 3-year 100 percent vest-
ing. For rules regarding when a partici-
pant has a nonforfeitable right to his 
accrued benefit, see section 
202(a)(1)(B)(i) of the Act and section 
410(a)(1)(B)(i) of the Code and regula-
tions issued thereunder. 

(c) Amendments to change the vesting 
computation period. (1) A plan may be 
amended to change the vesting com-
putation period to a different 12-con-
secutive-month period provided that as 
a result of such change no employee’s 
vested percentage of the accrued ben-
efit derived from employer contribu-
tions is less on any date after such 
change than such vested percentage 
would be in the absence of such change. 
A plan amendment changing the vest-
ing computation period shall be 
deemed to comply with the require-
ments of this subparagraph if the first 
vesting computation period established 
under such amendment begins before 
the last day of the preceding vesting 
computation period and an employee 
who is credited with 1,000 hours of serv-
ice in both the vesting computation pe-
riod under the plan before the amend-
ment and the first vesting computation 
period under the plan as amended is 
credited with 2 years of service for 
those vesting computation periods. For 
example, a plan which has been using a 
calendar year vesting computation pe-
riod is amended to provide for a July 1– 
June 30 vesting computation period 
starting in 1977. Employees who com-
plete more than 1,000 hours of service 
in both of the 12-month periods extend-
ing from January 1, 1977 to December 
31, 1977 and from July 1, 1977 to June 30, 
1978 are advanced two years on the 
plan’s vesting schedule. The plan is 
deemed to meet the requirements of 
this subparagraph. 

(2) For additional requirements per-
taining to changes in the vesting 
schedule, see section 203(c)(1) of the 
Act and section 411(a)(10) of the Code 
and the regulations issued thereunder. 

(d) Service preceding a break in service. 
For purposes of applying section 
203(b)(3)(D) of the Act and section 
411(a)(6)(D) of the Code, (relating to 
counting years of service before a 

break in service for vesting purposes), 
the computation periods used by the 
plan in computing years of service be-
fore such break must be the vesting 
computation periods. (For application 
of the break in service rules, see sec-
tion 203(b)(3)(D) and section 411(a)(6)(D) 
of the Code and regulations issued 
thereunder.) 

§ 2530.203–3 Suspension of pension 
benefits upon employment. 

(a) General. Section 203(a)(3)(B) of the 
Act provides that the right to the em-
ployer-derived portion of an accrued 
pension benefit shall not be treated as 
forfeitable solely because an employee 
pension benefit plan provides that the 
payment of benefits is suspended dur-
ing certain periods of reemployment 
which occur subsequent to the com-
mencement of payment of such bene-
fits. This section sets forth the cir-
cumstances and conditions under 
which such benefit payments may be 
suspended. A plan may provide for the 
suspension of pension benefits which 
commence prior to the attainment of 
normal retirement age, or for the sus-
pension of that portion of pension ben-
efits which exceeds the normal retire-
ment benefit, or both, for any reem-
ployment and without regard to the 
provisions of section 203(a)(3)(B) and 
this regulation to the extent (but only 
to the extent) that suspension of such 
benefits does not affect a retiree’s enti-
tlement to normal retirement benefits 
payable after attainment of normal re-
tirement age, or the actuarial equiva-
lent thereof. 

(b) Suspension rules—(1) General rule. 
A plan may provide for the permanent 
withholding of an amount which does 
not exceed the suspendible amount of 
an employee’s accrued benefit for each 
calendar month, or for each four or five 
week payroll period ending in a cal-
endar month, during which an em-
ployee is employed in ‘‘section 
203(a)(3)(B) service’’ as described in 
§ 2530.203–3(c). 

(2) Resumption of payments. If benefit 
payments have been suspended pursu-
ant to paragraph (b)(1) of this section, 
payments shall resume no later than 
the first day of the third calendar 
month after the calendar month in 
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which the employee ceases to be em-
ployed in section 203(a)(3)(B) service: 
Provided, That the employee has com-
plied with any reasonable procedure 
adopted by the plan for notifying the 
plan that he has ceased such employ-
ment. The initial payment upon re-
sumption shall include the payment 
scheduled to occur in the calendar 
month when payments resume and any 
amounts withheld during the period be-
tween the cessation of employment and 
the resumption of payments, less any 
amounts which are subject to offset. 

(3) Offset rules. A plan which provides 
for the permanent withholding of bene-
fits may deduct from benefit payments 
to be made by the plan payments pre-
viously made by the plan during those 
calendar months or pay periods in 
which the employee was employed in 
section 203(a)(3)(B) service, Provided, 
That such deduction or offset does not 
exceed in any one month 25 percent of 
that month’s total benefit payment 
which would have been due but for the 
offset (excluding the initial payment 
described in paragraph (b)(2) of this 
section, which may be subject to offset 
without limitation). 

(4) Notification. No payment shall be 
withheld by a plan pursuant to this 
section unless the plan notifies the em-
ployee by personal delivery or first 
class mail during the first calendar 
month or payroll period in which the 
plan withholds payments that his bene-
fits are suspended. Such notification 
shall contain a description of the spe-
cific reasons why benefit payments are 
being suspended, a general description 
of the plan provisions relating to the 
suspension of payments, a copy of such 
provisions, and a statement to the ef-
fect that applicable Department of 
Labor regulations may be found in 
§ 2530.203–3 of the Code of Federal Regu-
lations. In addition, the suspension no-
tification shall inform the employee of 
the plan’s procedure for affording a re-
view of the suspension of benefits. Re-
quests for such reviews may be consid-
ered in accordance with the claims pro-
cedure adopted by the plan pursuant to 
section 503 of the Act and applicable 
regulations. In the case of a plan which 
requires the filing of a benefit resump-
tion notice as a condition precedent to 
the resumption of benefits, the suspen-

sion notification shall also describe the 
procedure for filing such notice and in-
clude the forms (if any) which must be 
filed. Furthermore, if a plan intends to 
offset any suspendible amounts actu-
ally paid during the periods of employ-
ment in section 203(a)(3)(B) service, the 
notification shall identify specifically 
the periods of employment, the sus-
pendible amounts which are subject to 
offset, and the manner in which the 
plan intends to offset such suspendible 
amounts. Where the plan’s summary 
plan description (SPD) contains infor-
mation which is substantially the same 
as information required by this para-
graph (b)(4), the suspension notifica-
tion may refer the employee to rel-
evant pages of the SPD for information 
as to a particular item, provided the 
employee is informed how to obtain a 
copy of the SPD, or relevant pages 
thereof, and provided requests for ref-
erenced information are honored with-
in a reasonable period of time, not to 
exceed 30 days. 

(5) Verification. A plan may provide 
that an employee must notify the plan 
of any employment. A plan may re-
quest from an employee access to rea-
sonable information for the purpose of 
verifying such employment. Further-
more, a plan may provide that an em-
ployee must, at such time and with 
such frequency as may be reasonable, 
as a condition to receiving future ben-
efit payments, either certify that he is 
unemployed or provide factual infor-
mation sufficient to establish that any 
employment does not constitute sec-
tion 203(a)(3)(B) service if specifically 
requested by the plan administrator. 
Once an employee has furnished the re-
quired certification or information, the 
plan must forward, at the next regu-
larly scheduled time for payment of 
benefits, all payments which had been 
withheld pursuant to this paragraph 
(b)(5) except to the extent that pay-
ments may be withheld and offset pur-
suant to other provisions of this regu-
lation. 

(6) Status determination. If a plan pro-
vides for benefits suspension, the plan 
shall adopt a procedure, and so inform 
employees, whereunder an employee 
may request, and the plan adminis-
trator in a reasonable amount of time 
will render, a determination of whether 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00524 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



515 

Employee Benefits Security Admin., DOL § 2530.203–3 

specific contemplated employment will 
be section 203(a)(3)(B) service for pur-
poses of plan provisions concerning 
suspension of benefits. Requests for 
status determinations may be consid-
ered in accordance with the claims pro-
cedure adopted by the plan pursuant to 
section 503 of the Act and applicable 
regulations. 

(7) Presumptions. (i) A plan which has 
adopted verification requirements de-
scribed in paragraph (b)(5) of this sec-
tion, and which complies with the no-
tice requirements set forth in para-
graph (b)(7)(ii) of this section may pro-
vide that whenever the plan fiduciaries 
become aware that a retiree is em-
ployed in section 203(a)(3)(B) service 
and the retiree has not complied with 
the plan’s reporting requirements with 
regard to that employment, the plan fi-
duciaries may, unless it is unreason-
able under the circumstances to do so, 
act on the basis of a rebuttable pre-
sumption that the retiree had worked a 
period exceeding the plan’s minimum 
number of hours for that month. In ad-
dition, a plan covering persons em-
ployed in the building trades which has 
adopted verification requirements de-
scribed in paragraph (b)(5) of this sec-
tion and which complies with the no-
tice requirements set forth in para-
graph (b)(7)(ii) of this section may pro-
vide that whenever the plan fiduciaries 
become aware that a retiree is em-
ployed in section 203(a)(3)(B) service at 
a construction site and the retiree has 
not complied with the plan’s reporting 
requirements with regard to that em-
ployment, then the plan fiduciaries 
may, unless it is unreasonable under 
the circumstances to do so, act on the 
basis of a rebuttable presumption that 
the retiree engaged in such employ-
ment for the same employer in work at 
that site for so long before the work in 
question as that same employer per-
formed that work at that construction 
site. 

(ii) A plan which provides for a pre-
sumption described in paragraph 
(b)(7)(i) of this section may employ 
such presumption only if the following 
requirements are met. The plan must 
describe its employment verification 
requirements and the nature and effect 
of such presumption in the plan’s sum-
mary plan description and in any com-

munication to plan participants which 
relates to such verification require-
ments (for example, employment re-
porting reminders or forms), and retir-
ees must be furnished such disclosure, 
whether through receipt of the above 
communications or by special distribu-
tion, at least once every 12 months. 

(c) Section 202(a)(3)(B) service—(1) 
Plans other than multiemployer plans. In 
the case of a plan other than a multi- 
employer plan, as defined in section 
3(37) of the Act, the employment of an 
employee, subsequent to the time the 
payment of benefits commenced or 
would have commenced if the employee 
had not remained in or returned to em-
ployment, results in section 203(a)(3)(B) 
service during a calendar month, or 
during a four or five week payroll pe-
riod ending in a calendar month, if the 
employee, in such month or payroll pe-
riod, 

(i) Completes 40 or more hours of 
service (as defined in 29 CFR 2530.200b– 
2(a)(1) and (2)) for an employer which 
maintains the plan, including employ-
ers described in § 2530.210 (d) and (e), as 
of the time that the payment of bene-
fits commenced or would have com-
menced if the employee had not re-
mained in or returned to employment; 
or 

(ii) Receives from such employer pay-
ment for any such hours of service per-
formed on each of 8 or more days (or 
separate work shifts) in such month or 
payroll period, Provided, That the plan 
has not for any purpose determined or 
used the actual number of hours of 
service which would be required to be 
credited to the employee under 
§ 2530.200b–(2)(a). 

(2) Multiemployer plans. In the case of 
a multiemployer plan, as defined in 
section 3(37) of the Act, the employ-
ment of an employee subsequent to the 
time the payment of benefits com-
menced or would have commenced if 
the employee had not remained in or 
returned to employment results in sec-
tion 203(a)(3)(B) service during a cal-
endar month, or during a four or five 
week payroll period ending in a cal-
endar month, if the employee, in such 
month or payroll period: 

—Completes 40 or more hours of service (as 
defined in § 2530.200b–2(a)(1) and (2)) or 
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—Receives payment for any such hours of 
service performed on each of 8 or more 
days (or separate work shifts) in such 
month or payroll period, Provided, That the 
plan has not for any purpose determined or 
used the actual number of hours of service 
which would be required to be credited to 
the employee under § 2530.200(b)–(2)(a); in 

—An industry in which employees covered by 
the plan were employed and accrued bene-
fits under the plan as a result of such em-
ployment at the time that the payment of 
benefits commenced or would have com-
menced if the employee had not remained 
in or returned to employment, and 

—A trade or craft in which the employee was 
employed at any time under the plan, and 

—The geographic area covered by the plan at 
the time that the payment of benefits com-
menced or would have commenced if the 
employee had not remained in or returned 
to employment. 

(i) Industry. The term ‘‘industry’’ 
means the business activities of the 
types engaged in by any employers 
maintaining the plan. 

Example. One of the employers contrib-
uting to a multiemployer plan engages in 
heavy construction, another in textile manu-
facturing, and another in communications. 
Employee E began his career as an employee 
of an employer engaged in heavy construc-
tion. Later E was employed by an employer 
in communications. With both employers, E 
accrued benefits under the plan. If E retires 
and then becomes reemployed in the same 
trade or craft and in the same geographic 
area, employment by E in either heavy con-
struction, communications or textile manu-
facturing, whether or not with an employer 
who contributes to the plan or in a self-em-
ployed capacity, may be considered by the 
plan to be employment in the same industry, 
assuming that employees covered by the 
plan were accruing benefits as a result of em-
ployment in these industries at the time E 
commenced receiving benefits. This is true 
even though E did not previously accrue ben-
efits as a result of employment with an em-
ployer engaged in textile manufacturing be-
cause other employees covered by the plan 
were employed in that industry and were ac-
cruing benefits under the plan as a result of 
such employment at the time when benefit 
payments to E commenced or would have 
commenced if E had not returned to employ-
ment. 

(ii) Trade or craft. A trade or craft is 
(A) a skill or skills, learned during a 
significant period of training or prac-
tice, which is applicable in occupations 
in some industry, (B) a skill or skills 
relating to selling, retailing, manage-
rial, clerical or professional occupa-

tions, or (C) supervisory activities re-
lating to a skill or skills described in 
(A) or (B) of this paragraph (c)(2)(ii). 
For purposes of this paragraph 
(c)(2)(ii), the determination whether a 
particular job classification, job de-
scription or industrial occupation con-
stitutes or is included in a trade or 
craft shall be based upon the facts and 
circumstances of each case. Factors 
which may be examined include wheth-
er there is a customary and substantial 
period of practical, on-the-job training 
or a period of related supplementary 
instruction. Notwithstanding any 
other factor, the registration of an ap-
prenticeship program with the Bureau 
of Apprenticeship and Training of the 
Employment Training Administration 
of the U.S. Department of Labor is suf-
ficient for the conclusion that a skill 
or skills which is the subject of the ap-
prenticeship program constitutes a 
trade or craft. 

Example. Participation in a multiemployer 
plan is limited solely to electricians. Elec-
trician E retired and then became reem-
ployed as a foreman of electricians. Because 
a ‘‘trade or craft’’ includes related super-
visory activities, E remains within his trade 
or craft for purposes of this section. 

(iii) Geographic area covered by the 
plan. (A) With the exception of a plan 
covering employees in a maritime in-
dustry, the ‘‘geographic area covered 
by the plan’’ consists of any state or 
any province of Canada in which con-
tributions were made or were required 
to be made by or on behalf of an em-
ployer and the remainder of any Stand-
ard Metropolitan Statistical Area 
(SMSA) which falls in part within such 
state, determined as of the time that 
the payment of benefits commenced or 
would have commenced if the employee 
had not returned to employment. 

Example. A multiemployer plan covers 
plumbers in Pennsylvania. All contributing 
employers have always been located within 
Pennsylvania. Accordingly, the ‘‘geographic 
area covered by the plan’’ consists of Penn-
sylvania and any SMSAs which fall in part 
within Pennsylvania. Thus, for example, in 
the case of the Philadelphia SMSA, Bur-
lington, Camden and Gloucester Counties in 
New Jersey are within the ‘‘geographic area 
covered by the plan’’. 

(B) [Reserved—for definition of the 
geographic area covered by a plan that 
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covers employees in a maritime indus-
try.] 

For purposes of this paragraph 
(c)(2)(iii), contributions shall not in-
clude amounts contributed: After De-
cember 31, 1978 by or on hehalf of an 
employer where no contributions were 
made by or on behalf of that employer 
before that date, if the primary pur-
pose of such contribution is to allow 
for the suspension of plan benefits in a 
geographic area not otherwise covered 
by the plan; or with respect to isolated 
projects performed in states where plan 
participants were not otherwise em-
ployed. 

(3) Employment in a maritime industry. 
For plans covering employees em-
ployed in a maritime industry, as de-
fined in § 2530.200b–6, the standard of 
‘‘five or more days of service, as de-
fined in § 2530.200b–7(a)(1)’’ shall be used 
in lieu of the standard ‘‘40 or more 
hours of service’’, for purposes of deter-
mining whether an employee is em-
ployed in section 203(a)(3)(B) service. 

(d) Suspendable amount—(1) Life annu-
ity. In the case of benefits payable peri-
odically on a monthly basis for as long 
as a life (or lives) continues, such as a 
straight life annuity or a qualified 
joint and survivor annuity, a plan may 
provide that an amount not greater 
than the portion of a monthly benefit 
payment derived from employer con-
tributions may be withheld perma-
nently for a calendar month, or for a 
four or five week payroll period ending 
in a calendar month, in which the em-
ployee is employed in section 
203(a)(3)(B) service. 

(2) Other benefit forms. In the case of 
benefits payable in a form other than 
the form described in paragraph (d)(1) 
of this section, a plan may provide for 
the permanent withholding of an 
amount of the employer-derived por-
tion of benefit payments for a calendar 
month, or for a four or five week pay-
roll period ending in a calendar month, 
in which the employee is employed in 
section 203(a)(3)(B) service, not exceed-
ing the lesser of— 

(i) The amount of benefits which 
would have been payable to the em-
ployee if he had been receiving month-
ly benefits under the plan since actual 
retirement based on a single life annu-

ity commencing at actual retirement 
age; or 

(ii) The actual amount paid or sched-
uled to be paid to the employee for 
such month. Payments which are 
scheduled to be paid less frequently 
than monthly may be converted to 
monthly payments for purposes of this 
paragraph (d)(2)(ii). 

(Approved by the Office of Management and 
Budget under control number 1210–0048) 

[46 FR 8903, Jan. 27, 1981, as amended at 46 
FR 59245, Dec. 4, 1981; 46 FR 60572, Dec. 11, 
1981; 49 FR 18295, Apr. 30, 1984] 

§ 2530.204–1 Year of participation for 
benefit accrual. 

(a) General. Section 204(b)(1) of the 
Act and section 411(b)(1) of the Code 
contain certain requirements relating 
to benefit accrual under a defined ben-
efit pension plan. Some of these re-
quirements are based on the number of 
years of participation included in an 
employee’s period of service. Para-
graph (b) of this section relates to serv-
ice which must be taken into account 
in determining an employee’s period of 
service for purposes of benefit accrual. 
Section 2530.204–2 sets forth rules relat-
ing to the computation periods to be 
used in measuring years of participa-
tion for benefit accrual (‘‘accrual com-
putation periods’’). 

(b) Service which may be disregarded 
for purposes of benefit accrual. (1) In cal-
culating an employee’s period of serv-
ice for purposes of benefit accrual 
under a defined benefit pension plan, 
section 204(b)(3) of the Act and section 
411(b)(3) of the Code permit the fol-
lowing service to be disregarded: serv-
ice before an employee first becomes a 
participant in the plan; service which 
is not required to be taken into ac-
count under section 202(b) of the Act 
and section 410(b)(5) of the Code (relat-
ing to one-year breaks in service for 
purposes of eligibility to participate); 
and service which is not required to be 
taken into account under section 
204(b)(3)(C) of the Act and section 
411(b)(3)(C) of the Code (relating to 12- 
consecutive-month periods during 
which an employee’s service is less 
than 1,000 hours). In addition, in calcu-
lating an employee’s period of service 
for purposes of benefit accrual, a de-
fined benefit plan shall not be required 
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to take into account service before the 
conclusion of a series of consecutive 1- 
year breaks in service occurs which 
permits a plan to disregard prior serv-
ice under section 203(b)(3)(D) of the Act 
and section 411(a)(6)(D) of the Code. 

(2) Example. The following example il-
lustrates paragraph (b)(1) of this sec-
tion. A plan has a calendar year vest-
ing and accrual computation period 
and, under § 2530.202–2 (a) and (b)(1), 
uses eligibility computation periods 
beginning on an employee’s employ-
ment commencement date and anniver-
saries thereof. The plan provides that 
an employee who has at least 10 years 
of service has a vested right to 100 per-
cent of his accrued benefit derived 
from employer contributions. The plan 
provides that an employee who is cred-
ited with at least 1,000 hours of service 
in a calendar year accrual computation 
period is credited with at least partial 
year of participation for purposes of 
benefit accrual. An employee whose 
birthday is October 16, 1956, begins em-
ployment with an employer maintain-
ing the plan on January 1, 1977. Under 
§ 2530.202–2(a)(1), January 1, 1977 is the 
employee’s employment commence-
ment date and the calendar year 1977 is 
the employee’s initial eligibility com-
putation period. The employee com-
pletes at least 1,000 hours of service in 
each of the calendar years from 1977 
through 1981. On January 1, 1982 the 
employee is admitted to participation 
in the plan, having met the plan’s age 
requirement (25 years) and service re-
quirement (one year of service) for eli-
gibility to participate. In 1982, the em-
ployee is credited with the number of 
hours of service required for a full year 
of participation (i.e., more than 1,000 
hours of service). Under § 2530.202–2(c), 
for purposes of applying section 
202(b)(4) of the Act and section 
410(a)(5)(D) of the Code (relating to 
years of service completed before a 
break in service for purposes of eligi-
bility to participate), eligibility com-
putation periods beginning on the em-
ployee’s employment commencement 
date and anniversaries thereof are used 
under the plan to measure service prior 
to a break in service (in addition, 
under § 2530.200b–4(a)(2), the same eligi-
bility computation periods are used in 
measuring one-year breaks in service 

for purposes of eligibility to partici-
pate). Thus, as of January 1, 1983, the 
employee is credited with six years of 
service for purposes of eligibility to 
participate and is credited with one 
year of participation. In accordance 
with section 203(b)(1)(A) of the Act and 
section 411(a)(4)(A) of the Code, the 
plan provides that years of service 
completed before age 22 are disregarded 
for purposes of vesting. As of January 
1, 1983, therefore, the employee is cred-
ited with four years of service for pur-
poses of vesting. In 1983 the employee 
terminates employment with the em-
ployer, incurring one-year breaks in 
service in each of the calendar years 
from 1983 through 1986. As of December 
31, 1986, the employee’s consecutive 
one-year breaks in service equal the 
employee’s four years of service for 
vesting before such breaks. Under sec-
tion 203(b)(3)(D) of the Act and section 
410(a)(5)(D) of the Code and the terms 
of the plan, the four years of service for 
vesting completed by the employee be-
fore his four consecutive one-year 
breaks in service are not taken into ac-
count for purposes of vesting. Under 
paragraph (b)(1) of this section, there-
fore, in calculating the employee’s pe-
riod of service for purposes of benefit 
accrual, the plan may disregard the 
year of participation completed by the 
employee before his four consecutive 
one-year breaks in service for vesting, 
because the four consecutive one-year 
breaks in service equal the four years 
of service credited to the employee for 
vesting. The employee is re-employed 
by the employer on January 1, 1987 
completing an hour of service on that 
date. Under § 2530.200b–4(b)(1), there-
fore, January 1, 1987 is the employee’s 
reemployment commencement date. In 
1987, the employee completes the num-
ber of hours of service required for a 
full year of participation (i.e., more 
than 1,000 hours of service). For 1987, 
therefore, the employee is credited 
with a year of service for purposes of 
eligibility to participate and vesting, 
and with a year of participation. As of 
December 31, 1987, the employee is 
credited with one year of service for 
purposes of vesting, since service be-
fore the employee’s four consecutive 
one-year breaks in service—including 
the year of service completed in 1982— 
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is not taken into account. Because 
under paragraph (b)(1) of this section, 
the year of participation credited to 
the employee for 1982 is not required to 
be taken into account for purposes of 
benefit accrual, the employee is cred-
ited with one year of participation as 
of December 31, 1987. 

§ 2530.204–2 Accrual computation pe-
riod. 

(a) Designation of accrual computation 
periods. A plan may designate any 12- 
consecutive-month period as the ac-
crual computation period except that 
the period so designated must apply 
equally to all participants. This re-
quirement may be satisfied even 
though the actual time periods are not 
the same for all participants. For ex-
ample, the accrual computation period 
may be designated as the vesting com-
putation period, the plan year, or the 
12-consecutive-month period beginning 
on either of two semi-annual dates des-
ignated for entry to participation 
under a plan. 

(b) Participation prior to effective date. 
For purposes of applying the accrual 
rules of section 204(b)(1)(D) of the Act 
and section 411(b)(1)(D) of the Code (re-
lating to accrual requirements for de-
fined benefit plans for periods prior to 
the effective date of those sections), all 
service from the date of participation 
in the plan as determined in accord-
ance with applicable plan provisions, 
shall be taken into account in deter-
mining an employee’s period of service. 
When the plan documents do not pro-
vide a definite means for determining 
the date of commencement of partici-
pation, the date of commencement of 
employment covered under the plan 
during the period that the employer 
maintained the plan shall be presumed 
to be the date of commencement of 
participation in the plan. The plan may 
rebut this presumption by dem-
onstrating from circumstances sur-
rounding the operation of the plan, 
such as the date of commencement of 
mandatory employee contributions, 
that participation actually began on a 
later date. 

(c) Partial year of participation. (1) 
Under section 204(b)(3)(C) of the Act 
and section 411(b)(3)(C) of the Code, in 
calculating an employee’s period of 

service for purposes of benefit accrual, 
a plan is not required to take into ac-
count a 12-consecutive-month period 
during which the employee’s service is 
less than 1,000 hours of service. In 
measuring an employee’s service for 
purposes of section 204(b)(3)(C) of the 
Act and section 411(b)(3)(C) of the Code, 
a plan shall use the accrual computa-
tion period designated under paragraph 
(a) of this section. Under section 
204(b)(3)(B) of the Act and section 
411(b)(3)(B) of the Code, in the case of 
an employee whose service is not less 
than 1,000 hours of service during an 
accrual computation period, the cal-
culation of such employee’s period of 
service will not be treated as made on 
a reasonable and consistent basis un-
less service during such computation 
period is taken into account. To the ex-
tent that the employee’s service during 
the accrual computation period is less 
than the service required under the 
plan for a full year of participation, the 
employee must be credited with a par-
tial year of participation equivalent to 
no less than a ratable portion of a full 
year of participation. 

(2) For purposes of calculating the 
portion of a full year of participation 
to be credited to an employee whose 
service during a computation period is 
not less than 1,000 hours of service but 
is less than service required for a full 
year of participation in the plan, the 
plan may credit the employee with a 
greater portion of a full year of partici-
pation than a ratable portion, or may 
credit an employee with a full year of 
participation even though the employ-
ee’s service is less than the service re-
quired for a full year of participation, 
provided that such crediting is reason-
able and is consistent for all employees 
within the same job classifications, 
reasonably established. 

(3) In the case of an employee who 
commences participation in a plan (or 
recommences participation in the plan 
upon the employee’s return after one 
or more 1-year breaks in service) on a 
date other than the first day of an ap-
plicable accrual computation period, 
all hours of service required to be cred-
ited to the employee during the entire 
accrual computation period, including 
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hours of service credited to the em-
ployee for the portion of the computa-
tion period before the date on which 
the employee commences (or recom-
mences) participation, shall be taken 
into account in determining whether 
the employee has 1,000 or more hours of 
service for purposes of section 
204(b)(3)(C) of the Act and section 
411(b)3)(C) of the Code. If such employ-
ee’s service is not less than 1,000 hours 
in such accrual computation period, 
the employee must be credited with a 
partial year of participation which is 
equivalent to no less than a ratable 
portion of a full year of participation 
for service credited to the employee for 
the portion of the computation period 
after the date of commencement (or re-
commencement) of participation. 

(4) Examples. The following are exam-
ples of reasonable and consistent meth-
ods for crediting partial years of par-
ticipation: 

(i) A plan requires 2,000 hours of serv-
ice for a full year of participation. An 
employee who is credited during a com-
putation period with no less than 1,000 
hours of service but less than 2,000 
hours of service is credited with a par-
tial year of participation equal to a 
portion of a full year of participation 
determined by dividing the number of 
hours of service credited to the em-
ployee by 2,000. 

(ii) A plan requires 2,000 hours of 
service for a full year of participation. 
The plan credits service in an accrual 
computation period in accordance with 
the following table: 

Hours of service credited 
Percentage of full 
year of participa-

tion credited 

1000 ......................................................... 50 
1001 to 1200 ........................................... 60 
1201 to 1400 ........................................... 70 
1401 to 1600 ........................................... 80 
1601 to 1800 ........................................... 90 
1801 and above ....................................... 100 

Under this method of crediting partial 
years of participation, each employee 
who is credited with not less than 1,000 
hours of service is credited with at 
least a ratable portion of a full year of 
participation. 

(iii) A plan provides that each em-
ployee who is credited with at least 
1,000 hours of service in an accrual 
computation period must receive credit 

for at least a partial year of participa-
tion for that computation period. For 
full accrual, however, the plan requires 
that an employee must be credited 
with a specified number of hours 
worked; employees who meet the 1,000 
hours of service requirement but who 
are not credited with the specified 
number of hours worked required for a 
full year of participation are credited 
with a partial year of participation on 
a prorata basis. For example, if the 
plan requires 1,500 hours worked for 
full accrual, an employee with 1,500 
hours worked would be credited with 
full accrual, but an employee with 1,000 
hours worked and 500 other hours of 
service would be credited with 2⁄3 of full 
accrual. The plan’s method of crediting 
service for accrual purposes is con-
sistent with the requirements of this 
paragraph. It should be noted, however, 
that use of hours worked as a basis for 
prorating benefit accrual may result in 
discrimination prohibited under sec-
tion 401(a)(4) of the Code. 

(iv) Employee A is employed on June 
1, 1980 in service covered by a plan with 
a calendar year accrual computation 
period, and which requires 1,800 hours 
of service for a full accrual. Employee 
A completes 500 hours from June 1, 1980 
to December 31, 1980, and completes 100 
hours per month in each month during 
1981. A is admitted to participation on 
July 1, 1981. A is credited with 1,200 
hours of service for the accrual com-
putation period beginning January 1, 
1981. Under the rules set forth in para-
graph (c)(3) of this section, A is re-
quired to be credited with not less than 
one-third of a full accrual (600 hours di-
vided by 1,800 hours). 

(d) Prohibited double proration. (1) In 
the case of a defined benefit plan that 
(i) defines benefits on a basis which has 
the effect of prorating benefits to re-
flect less than full-time employment or 
less than maximum compensation and 
(ii) does not adjust less-than-full-time 
service to reflect the equivalent of full- 
time hours or compensation (as the 
case may be), the plan may not further 
prorate benefit accrual under section 
204(b)(3)(B) of the Act and section 
411(b)(3)(B) of the Code by crediting 
less than full years of participation, as 
would otherwise be permitted under 
paragraph (c) of this section. These 
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plans must credit, except when service 
may be disregarded under section 
204(b)(3)(C) of the Act and section 
411(b)(3)(C) of the Code (relating to less 
than 1,000 hours of service), less-than- 
full-time employees with a full year of 
participation for the purpose of accrual 
of benefits. 

(2) Examples. (i) A plan’s defined ben-
efit formula provides that the annual 
retirement benefit shall be 2 percent of 
the average compensation in all years 
of participation multiplied by the num-
ber of years of participation. Employee 
A is a full-time employee who has com-
pleted 2,000 hours during each of 20 ac-
crual computation periods. A’s average 
hourly rate was $5 an hour. Thus, A’s 
average compensation for each year 
during participation in the plan is 
$10,000 ($5 per hour multiplied by 2,000 
hours). If the plan states that a full 
year of participation is 2,000 hours, 
then A’s annual retirement benefits, if 
he retired at that time, would be $4,000 
($10,000 per year of compensation × .02 × 
20 years of participation). Employee B, 
however, is a part-time employee who 
completes 1,000 hours of service during 
each of 20 accrual computation periods. 
Like A, B’s average hourly rate is $5 
per hour. B’s average compensation for 
his total years of participation is $5,000 
($5 per hour multiplied by 1,000 hours). 
Thus, the plan’s benefit formula, by 
basing benefits on an employee’s aver-
age compensation in all years of par-
ticipation, in effect prorates benefits 
to reflect the fact that during B’s par-
ticipation in the plan, he has earned 
less than the maximum compensation 
that a full-time employee paid at the 
same rate could earn during the same 
period of participation in the plan. 
Under the rule of subparagraph (1), 
therefore, the plan is not permitted to 
prorate B’s years of participation to re-
flect B’s less than full-time employ-
ment throughout his participation in 
the plan. Therefore, B’s annual retire-
ment benefit would be $2,000 ($5,000 av-
erage compensation × .02 × 20 years of 
participation). (If double proration 
were permitted, then B’s total years of 
participation would be only 10 since he 
would be credited with only one-half of 
a year of participation during each of 
the accrual computation periods (1,000/ 
2,000). Thus, B’s annual retirement ben-

efit would be $1,000—i.e., $5,000 average 
compensation × .02 × 10 years of partici-
pation.) 

(ii) If the plan adjusts the average 
compensation during plan participa-
tion to reflect full compensation, then 
the plan may prorate years of partici-
pation. Thus, the average full annual 
compensation for B would be $10,000 
rather than the $5,000 actually paid. 
Employee B’s annual retirement ben-
efit would then be $2,000 ($10,000 aver-
age full compensation × .02 × 10 years of 
participation). 

(e) Amendments to change accrual com-
putation periods. (1) A plan may be 
amended to change the accrual com-
putation period to a different 12-con-
secutive-month period, provided that 
the period between the end of the last 
accrual computation period under the 
plan as in effect before such amend-
ment and the beginning of the first ac-
crual computation period under the 
plan as amended is treated as a partial 
accrual computation period in accord-
ance with the rules set forth in para-
graph (e)(2) of this section. 

(2) In the case of a partial accrual 
computation period, the following rules 
shall apply: 

(i) A plan having a minimum service 
requirement expressed in hours of serv-
ice (or other units of service) for ben-
efit accrual in a full accrual computa-
tion period (as permitted under section 
204(b)(3)(B) of the Act and section 
411(b)(3)(B) of the Code) may apply a 
minimum service requirement for ben-
efit accrual in a partial accrual com-
putation period which is equal to the 
plan’s minimum service requirement 
for benefit accrual in a full accrual 
computation period, multiplied by the 
ratio of the length of the partial ac-
crual computation period to a full 
year. 

(ii) In the case of a participant who 
meets a plan’s minimum service re-
quirement for benefit accrual in a par-
tial accrual computation period (as 
permitted under paragraph (e)(2)(i) of 
this section), the plan shall credit the 
participant with at least a partial year 
of participation for purposes of benefit 
accrual. Credit for a partial accrual 
computation period shall be deter-
mined in accordance with paragraphs 
(c) and (d) of this section. 
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(3) Example. Effective October 1, 1977, 
a plan is amended to change the ac-
crual computation period from the 12- 
consecutive-month period beginning on 
January 1 to the 12-consecutive-month 
period beginning on October 1. The pe-
riod from January 1, 1977 to September 
30, 1977 must be treated as a partial ac-
crual computation period. The plan has 
a requirement that a participant must 
be credited with 1,000 hours of service 
in an accrual computation period in 
order to be credited with a year of par-
ticipation for purposes of benefit ac-
crual. For the partial accrual computa-
tion period the plan may require a par-
ticipant to be credited with 750 hours 
of service in the partial accrual com-
putation period in order to receive 
credit for purposes of benefit accrual 
(1,000 hours of service multiplied by the 
ratio of 9 months to 12 months). To the 
extent permitted under paragraph (d) 
of this section, the plan may prorate 
accrual credit on whatever basis the 
plan uses to prorate accrual credit for 
employees whose service is 1,000 hours 
of service or more but less than service 
required for full accrual in a full ac-
crual computation period. 

§ 2530.204–3 Alternative computation 
methods for benefit accrual. 

(a) General. Under section 204(b)(3)(A) 
of the Act and section 411(b)(3)(A) of 
the Code, a defined benefit pension 
plan may determine an employee’s 
service for purposes of benefit accrual 
on the basis of accrual computation pe-
riods, as specified in § 2530.204–2, or on 
any other basis which is reasonable and 
consistent and which takes into ac-
count all covered service during the 
employee’s participation in the plan 
which is included in a period of service 
required to be taken into account 
under section 202(b) of the Act and sec-
tion 410(a)(5) of the Code. If, however, a 
plan determines an employee’s service 
for purposes of benefit accrual on a 
basis other than computation periods, 
it must be possible to prove that, de-
spite the fact that benefit accrual 
under the plan is not based on com-
putation periods, the plan’s provisions 
meet at least one of the three benefit 
accrual rules of section 204(b)(1) of the 
Act and section 411(b)(1) of the Code 
under all circumstances. Further, a 

plan which does not provide for benefit 
accrual on the basis of computation pe-
riods may not disregard service under 
section 204(b)(3)(C) of the Act and sec-
tion 411(b)(3)(C) of the Code. 

(b) Examples. The following are exam-
ples of methods of determining an em-
ployee’s period of service for purposes 
of benefit accrual under which an em-
ployee’s period of service is not deter-
mined on the basis of computation pe-
riods but which may be used by a plan 
provided that the requirements of para-
graph (a) of this section are met: 

(1) Career compensation. A defined 
benefit formula based on a percentage 
of compensation earned in a partici-
pant’s career or during participation, 
with no variance depending on hours 
completed in given periods. 

(2) Credited hours. A defined benefit 
formula pursuant to which an em-
ployee is credited with a specified 
amount of accrual for each hour of 
service (or hour worked or regular time 
hour) completed by the employee dur-
ing his or her career. 

(3) Elapsed time. See § 2530.200b–9(e). 

§ 2530.204–4 Deferral of benefit ac-
crual. 

For purposes of section 204(b)(1)(E) of 
the Act and section 411(b)(1)(E) of the 
Code (which permit deferral of benefit 
accrual until an employee has 2 contin-
uous years of service), an employee 
shall be credited with a year of service 
for each computation period in which 
he or she completes 1,000 hours of serv-
ice. The computation period shall be 
the eligibility computation period des-
ignated in accordance with § 2530.202–2. 

Subpart C—Form and Payment of 
Benefits 

§ 2530.205 [Reserved] 

§ 2530.206 Time and order of issuance 
of domestic relations orders. 

(a) Scope. This section implements 
section 1001 of the Pension Protection 
Act of 2006 by clarifying certain timing 
issues with respect to domestic rela-
tions orders and qualified domestic re-
lations orders under the Employee Re-
tirement Income Security Act of 1974, 
as amended (ERISA), 29 U.S.C. 1001 et 
seq. The examples herein illustrate the 
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application of this section in certain 
circumstances. This section also ap-
plies in circumstances not described in 
the examples. 

(b) Subsequent domestic relations or-
ders. (1) Subject to paragraph (d)(1) of 
this section, a domestic relations order 
shall not fail to be treated as a quali-
fied domestic relations order solely be-
cause the order is issued after, or re-
vises, another domestic relations order 
or qualified domestic relations order. 

(2) The rule described in paragraph 
(b)(1) of this section is illustrated by 
the following examples: 

Example (1). Subsequent domestic relations 
order between the same parties. Participant 
and Spouse divorce, and the administrator of 
Participant’s 401(k) plan receives a domestic 
relations order. The administrator deter-
mines that the order is a QDRO. The QDRO 
allocates a portion of Participant’s benefits 
to Spouse as the alternate payee. Subse-
quently, before benefit payments have com-
menced, Participant and Spouse seek and re-
ceive a second domestic relations order. The 
second order reduces the portion of Partici-
pant’s benefits that Spouse was to receive 
under the QDRO. The second order does not 
fail to be treated as a QDRO solely because 
the second order is issued after, and reduces 
the prior assignment contained in, the first 
order. The result would be the same if the 
order were instead to increase the prior as-
signment contained in the first order. 

Example (2). Subsequent domestic relations 
order between different parties. Participant 
and Spouse 1 divorce and the administrator 
of Participant’s 401(k) plan receives a domes-
tic relations order. The administrator deter-
mines that the order is a QDRO. The QDRO 
allocates a portion of Participant’s benefits 
to Spouse 1 as the alternate payee. Partici-
pant marries Spouse 2, and then they di-
vorce. Participant’s 401(k) plan adminis-
trator subsequently receives a domestic rela-
tions order pertaining to Spouse 2. The order 
assigns to Spouse 2 a portion of Participant’s 
401(k) benefits not already allocated to 
Spouse 1. The second order does not fail to be 
a QDRO solely because the second order is 
issued after the plan administrator has de-
termined that an earlier order pertaining to 
Spouse 1 is a QDRO. 

(c) Timing. (1) Subject to paragraph 
(d)(1) of this section, a domestic rela-
tions order shall not fail to be treated 
as a qualified domestic relations order 
solely because of the time at which it 
is issued. 

(2) The rule described in paragraph 
(c)(1) of this section is illustrated by 
the following examples: 

Example (1). Orders issued after death. Par-
ticipant and Spouse divorce, and the admin-
istrator of Participant’s plan receives a do-
mestic relations order, but the administrator 
finds the order deficient and determines that 
it is not a QDRO. Shortly thereafter, Partici-
pant dies while actively employed. A second 
domestic relations order correcting the de-
fects in the first order is subsequently sub-
mitted to the plan. The second order does 
not fail to be treated as a QDRO solely be-
cause it is issued after the death of the Par-
ticipant. The result would be the same even 
if no order had been issued before the Par-
ticipant’s death, in other words, the order 
issued after death were the only order. 

Example (2). Orders issued after divorce. Par-
ticipant and Spouse divorce. As a result, 
Spouse no longer meets the definition of 
‘‘surviving spouse’’ under the terms of the 
plan. Subsequently, the plan administrator 
receives a domestic relations order requiring 
that Spouse be treated as the Participant’s 
surviving spouse for purposes of receiving a 
death benefit payable under the terms of the 
plan only to a participant’s surviving spouse. 
The order does not fail to be treated as a 
QDRO solely because, at the time it is 
issued, Spouse no longer meets the definition 
of a ‘‘surviving spouse’’ under the terms of 
the plan. 

Example (3). Orders issued after annuity 
starting date. Participant retires and begins 
receipt of benefits in the form of a straight 
life annuity, equal to $1,000 per month, and 
with respect to which Spouse has consented 
to the waiver of the surviving spousal rights 
provided under the plan and section 205 of 
ERISA. Subsequent to the commencement of 
benefits (in other words, subsequent to the 
annuity starting date as defined in section 
205(h)(2) of ERISA and as further explained 
in 26 CFR 1.401(a)–20, Q&A–10(b)), Participant 
and Spouse divorce and present the plan with 
a domestic relations order requiring 50 per-
cent ($500) of Participant’s future monthly 
annuity payments under the plan to be paid 
instead to Spouse, as an alternate payee (so 
that monthly payments of $500 are to be 
made to Spouse during Participant’s life-
time). Pursuant to paragraph (c)(1) of this 
section, the order does not fail to be a QDRO 
solely because it is issued after the annuity 
starting date. If the order instead had re-
quired payments to Spouse for the lifetime 
of Spouse, this would constitute a 
reannuitization with a new annuity starting 
date, rather than merely allocating to 
Spouse a part of the determined annuity 
payments due to Participant, so that the 
order, while not failing to be a QDRO be-
cause of the timing of the order, would fail 
to meet the requirements of section 
206(d)(3)(D)(i) of ERISA (unless the plan oth-
erwise permits such a change after the par-
ticipant’s annuity starting date). See 29 CFR 
2530.206(d)(2), Example (4). 
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(d) Requirements and protections. (1) 
Any domestic relations order described 
in this section shall be a qualified do-
mestic relations order only if the order 
satisfies the same requirements and 
protections that apply under section 
206(d)(3) of ERISA. 

(2) The rule described in paragraph 
(d)(1) of this section is illustrated by 
the following examples: 

Example (1). Type or form of benefit. Partici-
pant and Spouse divorce, and their divorce 
decree provides that the parties will prepare 
a domestic relations order assigning 50 per-
cent of Participant’s benefits under a 401(k) 
plan to Spouse to be paid in monthly install-
ments over a 10-year period. Shortly there-
after, Participant dies while actively em-
ployed. A domestic relations order con-
sistent with the divorce decree is subse-
quently submitted to the 401(k) plan; how-
ever, the plan does not provide for 10-year in-
stallment payments of the type described in 
the order. Pursuant to paragraph (c)(1) of 
this section, the order does not fail to be 
treated as a QDRO solely because it is issued 
after the death of Participant, but the order 
would fail to be a QDRO under section 
206(d)(3)(D)(i) and paragraph (d)(1) of this 
section because the order requires the plan 
to provide a type or form of benefit, or any 
option, not otherwise provided under the 
plan. 

Example (2). Segregation of payable benefits. 
Participant and Spouse divorce, and the ad-
ministrator of Participant’s plan receives a 
domestic relations order under which Spouse 
would begin to receive benefits immediately 
if the order is determined to be a QDRO. The 
plan administrator separately accounts for 
the amounts covered by the domestic rela-
tions order as is required under section 
206(d)(3)(H)(v) of ERISA. The plan adminis-
trator finds the order deficient and deter-
mines that it is not a QDRO. Subsequently, 
after the expiration of the segregation period 
pertaining to that order, the plan adminis-
trator receives a second domestic relations 
order relating to the same parties under 
which Spouse would begin to receive benefits 
immediately if the second order is deter-
mined to be a QDRO. Notwithstanding the 
expiration of the first segregation period, the 
amounts covered by the second order must 
be separately accounted for by the plan ad-
ministrator for an 18-month period, in ac-
cordance with section 206(d)(3)(H) of ERISA 
and paragraph (d)(1) of this section. 

Example (3). Previously assigned benefits. 
Participant and Spouse 1 divorce, and the ad-

ministrator of Participant’s 401(k) plan re-
ceives a domestic relations order. The ad-
ministrator determines that the order is a 
QDRO. The QDRO assigns a portion of Par-
ticipant’s benefits to Spouse 1 as the alter-
nate payee. Participant marries Spouse 2, 
and then they divorce. Participant’s 401(k) 
plan administrator subsequently receives a 
domestic relations order pertaining to 
Spouse 2. The order assigns to Spouse 2 a 
portion of Participant’s 401(k) benefits al-
ready assigned to Spouse 1. The second order 
does not fail to be treated as a QDRO solely 
because the second order is issued after the 
plan administrator has determined that an 
earlier order pertaining to Spouse 1 is a 
QDRO. The second order, however, would fail 
to be a QDRO under section 206(d)(3)(D)(iii) 
and paragraph (d)(1) of this section because 
it assigns to Spouse 2 all or a portion of Par-
ticipant’s benefits that are already assigned 
to Spouse 1 by the prior QDRO. 

Example (4). Type or form of benefit. Partici-
pant retires and commences benefit pay-
ments in the form of a straight life annuity 
based on the life of Participant, with respect 
to which Spouse consents to the waiver of 
the surviving spousal rights provided under 
the plan and section 205 of ERISA. Partici-
pant and Spouse divorce after the annuity 
starting date and present the plan with a do-
mestic relations order that eliminates the 
straight life annuity based on Participant’s 
life and provides for Spouse, as alternate 
payee, to receive all future benefits in the 
form of a straight life annuity based on the 
life of Spouse. The plan does not allow 
reannuitization with a new annuity starting 
date, as defined in section 205(h)(2) of ERISA 
(and as further explained in 26 CFR 1.401(a)– 
20, Q&A–10(b)). Pursuant to paragraph (c)(1) 
of this section, the order does not fail to be 
a QDRO solely because it is issued after the 
annuity starting date, but the order would 
fail to be a QDRO under section 
206(d)(3)(D)(i) and paragraph (d)(1) of this 
section because the order requires the plan 
to provide a type or form of benefit, or any 
option, not otherwise provided under the 
plan. However, the order would not fail to be 
a QDRO under section 206(d)(3)(D)(i) and 
paragraph (d)(1) of this section if instead it 
were to require all of Participant’s future 
payments under the plan to be paid instead 
to Spouse, as an alternate payee (so that 
payments that would otherwise be paid to 
the Participant during the Participant’s life-
time are instead to be made to the Spouse 
during the Participant’s lifetime). 

[75 FR 32850, June 10, 2010] 
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Subpart D—Plan Administration as 
Related to Benefits 

§§ 2530.207–2530.209 [Reserved] 

§ 2530.210 Employer or employers 
maintaining the plan. 

(a) General statutory provisions—(1) 
Eligibility to participate and vesting. Ex-
cept as otherwise provided in section 
202(b) or 203(b)(1) of the Act and sec-
tions 410(a)(5), 411(a)(5) and 411(a)(6) of 
the Code, all years of service with the 
employer or employers maintaining 
the plan shall be taken into account 
for purposes of section 202 of the Act 
and section 410 of the Code (relating to 
minimum eligibility standards) and 
section 203 of the Act and section 411(a) 
of the Code (relating to minimum vest-
ing standards). 

(2) Accrual of benefits. Except as oth-
erwise provided in section 202(b) of the 
Act and section 410(a)(5) of the Code, 
all years of participation under the 
plan must be taken into account for 
purposes of section 204 of the Act and 
section 411(b) of the Code (relating to 
benefit accrual). Section 204(b) of the 
Act and section 411(b) of the Code re-
quire only that periods of actual par-
ticipation in the plan (e.g., covered 
service) be taken into account for pur-
poses of benefit accrual. 

(b) General rules concerning service to 
be credited under this section. Section 210 
of the Act and sections 413(c), 414(b), 
and 414(c) of the Code provide rules ap-
plicable to sections 202, 203, and 204 of 
the Act and sections 410, 411(a), and 
411(b) of the Code for purposes of deter-
mining who is an ‘‘employer or employ-
ers maintaining the plan’’ and, accord-
ingly, what service is required to be 
taken into account in the case of a 
plan maintained by more than one em-
ployer. Paragraphs (c) through (e) of 
this section set forth the rules for de-
termining service required to be taken 
into account in the case of a plan or 
plans maintained by multiple employ-
ers, controlled groups of corporations 
and trades or businesses under common 
control. Note throughout that every 
mention of multiple employer plans in-
cludes multiemployer plans. See 
§ 2530.210(c)(3). Paragraph (f) of this sec-
tion sets forth special break in service 
rules for such plans. Paragraph (g) of 

this section applies the break in serv-
ice rules of sections 202(b)(4) and 
203(b)(3)(D) of the Act and sections 
410(a)(5)(D) and 411(a)(6)(D) of the Code 
(rule of parity) to such plans. 

(c) Multiple employer plans—(1) Eligi-
bility to participate and vesting. A mul-
tiple employer plan shall be treated as 
if all maintaining employers constitute 
a single employer so long as an em-
ployee is employed in either covered 
service or contiguous noncovered serv-
ice. Accordingly, except as referred to 
in paragraph (a)(1) and provided in 
paragraph (f) of this section, in deter-
mining an employee’s service for eligi-
bility to participate and vesting pur-
poses, all covered service with an em-
ployer or employers maintaining the 
plan and all contiguous noncovered 
service with an employer or employers 
maintaining the plan shall be taken 
into account. Thus, for example, if an 
employee in service covered under a 
multiple employer plan leaves covered 
service with one employer maintaining 
the plan and is employed immediately 
thereafter in covered service with an-
other employer maintaining the plan, 
the plan is required to credit all hours 
of service with both employers for pur-
poses of participation and vesting. If an 
employee moves from contiguous non-
covered to covered service, or from 
covered service to contiguous non-
covered service, with the same em-
ployer, the plan is required to credit all 
hours of service with such employer for 
purposes of eligibility to participate 
and vesting. 

(2) Benefit accrual. A multiple em-
ployer plan shall be treated as if all 
maintaining employers constitute a 
single employer so long as an employee 
is employed in covered service. Accord-
ingly, except as referred to in para-
graph (a)(2) and provided in paragraph 
(f) of this section, in determining a par-
ticipant’s service for benefit accrual 
purposes, all covered service with an 
employer or employers maintaining 
the plan shall be taken into account. 

(3) Definitions. (i) For purposes of this 
section, the term ‘‘multiple employer 
plan’’ shall mean a multiemployer plan 
as defined in section 3(37) of the Act 
and section 414(f) of the Code or a mul-
tiple employer plan within the mean-
ing of sections 413 (b) and (c) of the 
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Code and the regulations issued there-
under. Notwithstanding the preceding 
sentence, a plan maintained solely by 
members of the same controlled group 
of corporations within the meaning of 
paragraph (d) of this section or by 
trades or businesses which are under 
the common control of one person or 
group of persons within the meaning of 
paragraph (e) of this section shall not 
be deemed to be a multiple employer 
plan for purposes of this section, and 
such plan is required to apply the rules 
under this section which are applicable 
to controlled groups of corporations or 
commonly controlled trades or busi-
nesses respectively. 

(ii) For purposes of this section, the 
term ‘‘covered service’’ shall mean 
service with an employer or employers 
maintaining the plan within a job clas-
sification or class of employees covered 
under the plan. 

(iii) For purposes of this section the 
term ‘‘noncovered service’’ shall mean 
service with an employer or employers 
maintaining the plan which is not cov-
ered service. 

(iv)(A) General. For purposes of this 
section noncovered service shall be 
deemed ‘‘contiguous’’ if (1) the non-
covered service precedes or follows cov-
ered service and (2) no quit, discharge, 
or retirement occurs between such cov-
ered service and noncovered service. 

(B) Exception. Notwithstanding the 
preceding paragraph, in the case of a 
controlled group of corporations within 
the meaning of paragraph (d) of this 
section or trades or businesses which 
are under the common control of one 
person or group of persons within the 
meaning of paragraph (e) of this sec-
tion, any transfer of an employee from 
one member of the controlled group to 
another member or from one trade or 
business under common control to an-
other trade or business under the com-
mon control of the same person or 
group of persons shall result in the pe-
riod of noncovered service which imme-
diately precedes or follows such trans-
fer being deemed ‘‘noncontiguous’’ for 
purposes of paragraph (c) of this sec-
tion. 

DIAGRAM NO. 1. (MULTIPLE 
EMPLOYER PLAN.) 

Assume for purposes of diagram No. 1 that 
X and Y are both employers who are required 
to contribute to a multiple employer plan 
and that neither employer maintains any 
other plan. Covered service is represented by 
the shaded segments of the diagram. After 
completing 1 year of noncovered service, em-
ployee A immediately enters covered service 
with X and completes 4 years of covered 
service. For purposes of eligibility to partici-
pate and vesting, the plan is required to 
credit employee A with 5 years of service 
with employer X because his period of serv-
ice with X includes a period of covered serv-
ice and a period of contiguous noncovered 
service. On the other hand, employee B, im-
mediately after completing 2 years of non-
covered service with X, enters covered serv-
ice with Y. Because B quit employment with 
X, his period of noncovered service with X is 
not contiguous and, therefore, is not re-
quired to be taken into account. In the case 
of employee C, the plan is required to take 
into account all service with employers X 
and Y because employee C is employed in 
covered service with both employers. 

DIAGRAM NO. 2. (MULTIPLE 
EMPLOYER.) 

The multiple employer plan rules with re-
spect to noncovered service are illustrated in 
diagram No. 2. Assume that X and Y are both 
employers who are required to contribute to 
a multiple employer plan and that neither 
employer maintains any other plan. Covered 
service is represented by the shaded seg-
ments of the diagram. Employee E com-
pleted 3 years of service with employer X in 
covered service and then immediately en-
tered noncovered service with X. Because E’s 
noncovered service is contiguous, the plan is 
required to take into account all service 
with X for purposes of eligibility to partici-
pate and vesting under the multiple em-
ployer plan. Employee F does not continue 
to receive credit; F quit the employment of 
Y and entered noncovered service with X. 
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(d) Controlled groups of corporations. 
(1) With respect to a plan maintained 
by one or more members of a con-
trolled group of corporations (within 
the meaning of section 1563(a) of the 
Code, determined without regard to 
sections 1563(a)(4) and (e)(3)(C), all em-
ployees of such corporations shall be 
treated as employed by a single em-
ployer. 

(2) Accordingly, except as referred to 
in paragraph (a)(1) and provided in 
paragraph (f) of this section, in deter-
mining an employee’s service for eligi-
bility to participate and vesting pur-
poses, all service with any employer 
which is a member of the controlled 
group of corporations shall be taken 
into account. Except as referred to in 
paragraph (a)(2) and provided in para-
graph (f) of this section, in determining 
a participant’s service for benefit ac-
crual purposes, all service during peri-
ods of participation covered under the 
plan with any employer which is a 
member of the controlled group of cor-
porations shall be taken into account. 

(e) Commonly controlled trades or busi-
nesses. With respect to a plan main-
tained only by one or more trades or 
businesses (whether or not incor-
porated) which are under common con-
trol within the meaning of section 
414(c) of the Code and the regulations 
issued thereunder, all employees of 
such trades or businesses shall be 
treated as employed by a single em-
ployer. Accordingly, except as referred 
to in paragraph (a)(1) and provided in 
paragraph (f) of this section, in deter-
mining an employee’s service for eligi-
bility to participate and vesting pur-
poses, all service with any employer 
which is under common control shall 
be taken into account. Except as re-
ferred to in paragraph (a)(2) and pro-
vided in paragraph (f) of this section, in 
determining a participant’s service for 
benefit accrual purposes, all service 
during periods of participation covered 

under the plan with any employer 
which is under common control shall 
be taken into account. 

DIAGRAM NO. 3. (CONTROLLED 
GROUP OR COMMONLY CONTROLLED 
TRADE OR BUSINESS.) 

Assume for purposes of diagram No. 3 that 
X and Y are either members of the same con-
trolled group of corporations or trades or 
businesses which are under the same com-
mon control. The dotted segments of the dia-
gram represent plan coverage under plans 
separately maintained by X and Y. Neither 
employer maintains any other plans. Be-
cause A1, B1, C1, and D1 have their service 
with X and Y treated as if X and Y were a 
single employer, the plans are required to 
take into account all service with X and Y 
for eligibility to participate and vesting pur-
poses. 

(f) Special break in service rules. (1) In 
addition to service which may be dis-
regarded under the statutory provi-
sions referred to in paragraph (a) of 
this section, a multiple employer plan 
may disregard noncontiguous non- cov-
ered service. 

(2) In the case of a plan maintained 
solely by one or more members of a 
controlled group of corporations or one 
or more trades or businesses which are 
under common control, if one of the 
maintaining employers is also a par-
ticipating employer in a multiple em-
ployer plan which includes other em-
ployers which are not members of the 
controlled group or commonly con-
trolled trades or businesses, service 
with such other employer maintaining 
the multiple employer plan may be dis-
regarded by the controlled group or 
commonly controlled plan. 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00537 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31 E
C

21
O

C
91

.0
35

<
/G

P
H

>

kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



528 

29 CFR Ch. XXV (7–1–21 Edition) § 2530.210 

DIAGRAM NO. 4. (BREAK IN SERVICE 
RULES.) 

Diagram No. 4 illustrates the break in 
service rules of paragraph (f) of this section. 
Assume for purposes of diagram No. 4 that 
employer Z is controlled by employer X but 
employer Y’s only relation to X and Z is that 
X, Y, and Z are required to contribute to a 
multiple employer plan. The multiple em-
ployer plan, represented by the shaded seg-
ments of the diagram, provides for 100 per-
cent vesting after 10 years. X, Y, and Z main-
tain no other plans. 

Employee G completed 5 years of covered 
service with employer Y, and then moved to 
noncovered service with employer Z. G’s 
noncovered service is noncontiguous (see em-
ployee F in diagram No. 2 above), and such 
service may be disregarded for purposes of 
the multiple employer plan under the rule in 
paragraph (f)(1). 

Employee H completed 2 years of covered 
service with employer Y and then entered 
covered service with employer X for 1 year. 
The multiple employer plan is required to 
credit H with 3 years of service. H then en-
tered noncovered service with employer Z. 
H’s noncovered service is noncontiguous (see 
employee F in diagram No. 2 above), and 
such service may be disregarded for purposes 
of the multiple employer plan under the rule 
in paragraph (f)(1). 

(g) Rule of parity. For purposes of sec-
tions 202(b)(4) and 203(b)(3)(D) of the 
Act and sections 410(a)(5)(D) and 
411(a)(6)(D) of the Code, in the case of 
an employee who is a nonvested partic-
ipant in employer-derived accrued ben-
efits at the time he incurs a 1-year 
break in service, years of service com-
pleted by such employee before such 
break are not required to be taken into 
account if at such time he incurs con-
secutive 1-year breaks in service which 
equal or exceed the aggregate number 
of years of service before such breaks. 

This is so even though the period of 
noncontiguous noncovered service with 
an employer or employers maintaining 
the plan may subsequently be deemed 
contiguous as the result of the em-
ployee entering covered service with 
the same employer maintaining the 
plan and, consequently, such plan may 
be required to credit such service. 

DIAGRAM NO. 5. (RULE OF PARITY) 

Assume for purposes of diagram No. 5 that 
X and Y are both employers who are required 
to contribute to a multiple employer plan 
which contains a provision applying the rule 
of parity. Covered service is represented by 
the shaded segments of the diagram. The 
plan has 100% vesting after 10 years. X and Y 
maintain no other plan. 

The multiple employer plan credited em-
ployee I with 4 years of service with X when 
he quit employment with X and entered non-
covered service with Y. As a result of 4 years 
of noncontiguous noncovered service with Y, 
employee I incurred 4 consecutive 1-year 
breaks in service, so that the multiple em-
ployer plan may disregard his prior service 
(i.e., the 4 years of service with X). 

When employee I entered covered service 
with Y (as a ‘‘new employee’’), his 4 years of 
noncontiguous service with Y became contig-
uous for purposes of the multiple employer 
plan. Consequently, after 1 year of covered 
service with Y, the plan is required to credit 
employee I with 5 years of service. 

(h) Example. Under section 203(b)(1)(C) 
of the Act and section 411(a)(4)(C) of 
the Code, service with an employer 
prior to such employer’s adoption of 
the plan need not be taken into ac-
count. The following example dem-
onstrates that this rule applies even if 
an employee is employed in contiguous 
noncovered service. The example is ap-
plicable to any plan subject to the 
rules of this section. However, for pur-
poses of clarity, the example assumes 
that X and Y are required to contribute 
to a multiple employer plan. 

Assume that employee D completed 3 years 
of covered service with employer Y as of the 
date X adopts the plan. Immediately after 
X’s adoption of the plan D left covered serv-
ice with Y and D entered covered service 
with X. His prior covered service with Y is 
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required to be counted, and D remains a par-
ticipant. 

On the other hand, if D had entered service 
with X any time prior to X’s adoption of the 
plan and subsequently was covered by the 
plan when X adopted it, his prior service 
with Y must also be counted, unless such 
service may be disregarded under the break 
in service rules because the period of service 
with X before X’s adoption of the plan was 
equal to or greater than his prior service 
with Y. For example, if X adopted the plan 
three years after D began employment with 
X, and consequently after D had incurred 3 
consecutive 1-year breaks in service, his 
prior service with Y could be disregarded. 

(I) COMPREHENSIVE DIAGRAM. (NO. 6) 

Assume for purposes of diagram No. 6 that 
employer Z is controlled by employer X 
within the meaning of paragraph (d) but em-
ployer Y’s only relation to X and Z is that X, 
Y and Z are required to contribute to a mul-
tiple employer plan. The shaded segments 
represent coverage under the multiple em-
ployer plan which contains a provision ap-
plying the rule of parity. The dotted segment 
represents a separate plan maintained by Z. 
Both plans have 100% vesting after 10 years. 

Employee J completed 3 years of service 
with employer X in covered service with the 

multiple employer plan. J then entered non- 
covered service with Y and remained with Y 
for 1 year, and thereby incurred a 1-year 
break in service under the multiple employer 
plan. J then entered covered service with 
employer Y, thereby causing the noncovered 
service with Y to become contiguous. Cov-
ered service with X and contiguous non-
covered and covered service with Y must be 
taken into account for purposes of the mul-
tiple employer plan; accordingly, that plan 
is required to credit J with a total of 5 years 
of service. 

J then left service with Y and entered non-
covered service (with respect to the multiple 
employer plan) with Z. J remained in non-
covered service with Z (with respect to the 
multiple employer plan) for 5 years and 
thereby incurred 5 consecutive 1-year break 
in service for purposes of the multiple em-
ployer plan. Consequently, the prior service 
with X and Y may be disregarded for pur-
poses of the multiple employer plan. 

J then entered covered service under the 
multiple employer plan with Z and com-
pleted 1 year of service. Because the 5 years 
of noncovered service with Z is contiguous 
with the 1 year of covered service, the mul-
tiple employer plan is now required to credit 
J with 6 years of service for purposes of eligi-
bility to participate and vesting. 

For purposes of Z’s controlled group plan 
(i.e., dotted segment), employee J is entitled 
to receive credit for 9 years of service. The 3 
years of service with X, a member of the con-
trolled group, may not be disregarded under 
the rule of parity because J incurred only 2 
consecutive 1-year breaks in service while 
employed with Y. When J entered service 
with Z covered under Z’s controlled group 
plan, the 3 years of service with X were still 
required to be credited by the controlled 
group plan. In addition, J must receive cred-
it for the 5 years of service with Z covered 
under the controlled group plan. Finally, 
when J moved to service with Z covered 
under the multiple employer plan the con-
trolled group plan was required to credit J 
with an additional year of service. 

SUBCHAPTER E [RESERVED] 
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SUBCHAPTER F—FIDUCIARY RESPONSIBILITY UNDER THE 
EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974 

PART 2550—RULES AND REGULA-
TIONS FOR FIDUCIARY RESPONSI-
BILITY 

Sec. 
2550.401c–1 Definition of ‘‘plan assets’’—in-

surance company general accounts. 
2550.403a–1 Establishment of trust. 
2550.403b–1 Exemptions from trust require-

ment. 
2550.404a–1 Investment duties. 
2550.404a–2 Safe harbor for automatic roll-

overs to individual retirement plans. 
2550.404a–3 Safe harbor for distributions 

from terminated individual account 
plans. 

2550.404a–4 Selection of annuity providers— 
safe harbor for individual account plans. 

2550.404a–5 Fiduciary requirements for dis-
closure in participant-directed individual 
account plans. 

2550.404b–1 Maintenance of the indicia of 
ownership of plan assets outside the ju-
risdiction of the district courts of the 
United States. 

2550.404c–1 ERISA section 404(c) plans. 
2550.404c–5 Fiduciary relief for investments 

in qualified default investment alter-
natives. 

2550.407a–1 General rule for the acquisition 
and holding of employer securities and 
employer real property. 

2550.407a–2 Limitation with respect to the 
acquisition of qualifying employer secu-
rities and qualifying employer real prop-
erty. 

2550.407d–5 Definition of the term ‘‘quali-
fying employer security’’. 

2550.407d–6 Definition of the term ‘‘em-
ployee stock ownership plan’’. 

2550.408b–1 General statutory exemption for 
loans to plan participants and bene-
ficiaries who are parties in interest with 
respect to the plan. 

2550.408b–2 General statutory exemption for 
services or office space. 

2550.408b–3 Loans to Employee Stock Own-
ership Plans. 

2550.408b–4 Statutory exemption for invest-
ments in deposits of banks or similar fi-
nancial institutions. 

2550.408b–6 Statutory exemption for ancil-
lary services by a bank or similar finan-
cial institution. 

2550.408b–19 Statutory exemption for cross- 
trading of securities. 

2550.408c–2 Compensation for services. 

2550.408e Statutory exemption for acquisi-
tion or sale of qualifying employer secu-
rities and for acquisition, sale, or lease of 
qualifying employer real property. 

2550.408g–1 Investment advice—participants 
and beneficiaries. 

2550.408g–2 Investment advice—fiduciary 
election. 

2550.412–1 Temporary bonding requirements. 

AUTHORITY: 29 U.S.C. 1135 and Secretary of 
Labor’s Order No. 1–2011, 77 FR 1088 (January 
9, 2012). Sec. 102, Reorganization Plan No. 4 
of 1978, 5 U.S.C. App. at 727 (2012). Sec. 
2550.401c–1 also issued under 29 U.S.C. 1101. 
Sec. 2550.404a–1 also issued under sec. 657, 
Pub. L. 107–16, 115 Stat 38. Sec. 2550.404a–2 
also issued under sec. 657 of Pub. L. 107–16, 
115 Stat. 38. Sections 2550.404c–1 and 
2550.404c–5 also issued under 29 U.S.C. 1104. 
Sec. 2550.408b–1 also issued under 29 U.S.C. 
1108(b)(1). Sec. 2550.408b–19 also issued under 
sec. 611, Pub. L. 109–280, 120 Stat. 780, 972. 
Sec. 2550.412–1 also issued under 29 U.S.C. 
1112. 

§ 2550.401c–1 Definition of ‘‘plan as-
sets’’—insurance company general 
accounts. 

(a) In general. (1) This section de-
scribes, in the case where an insurer 
issues one or more policies to or for the 
benefit of an employee benefit plan 
(and such policies are supported by as-
sets of an insurance company’s general 
account), which assets held by the in-
surer (other than plan assets held in its 
separate accounts) constitute plan as-
sets for purposes of Subtitle A, and 
Parts 1 and 4 of Subtitle B, of Title I of 
the Employee Retirement Income Se-
curity Act of 1974 (ERISA or the Act) 
and section 4975 of the Internal Rev-
enue Code (the Code), and provides 
guidance with respect to the applica-
tion of Title I of the Act and section 
4975 of the Code to the general account 
assets of insurers. 

(2) Generally, when a plan has ac-
quired a Transition Policy (as defined 
in paragraph (h)(6) of this section), the 
plan’s assets include the Transition 
Policy, but do not include any of the 
underlying assets of the insurer’s gen-
eral account if the insurer satisfies the 
requirements of paragraphs (c) through 
(f) of this section or, if the require-
ments of paragraphs (c) through (f) 
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1 The Department notes that, because sec-
tion 401(c)(1)(D) of the Act and the definition 
of Transition Policy preclude the issuance of 
any additional Transition Policies after De-
cember 31, 1998, the requirement for inde-
pendent fiduciary authorization of the acqui-
sition or purchase of the Transition Policy 
in paragraph (b) no longer has any applica-
tion. 

were not satisfied, the insurer cures 
the non-compliance through satisfac-
tion of the requirements in paragraph 
(i)(5) of this section. 

(3) For purposes of paragraph (a)(2) of 
this section, a plan’s assets will not in-
clude any of the underlying assets of 
the insurer’s general account if the in-
surer fails to satisfy the requirements 
of paragraphs (c) through (f) of this 
section solely because of the takeover 
of the insurer’s operations from man-
agement as a result of the granting of 
a petition filed in delinquency pro-
ceedings in the State court where the 
insurer is domiciled. 

(b) Approval by fiduciary independent 
of the issuer—(1) In general. An inde-
pendent plan fiduciary who has the au-
thority to manage and control the as-
sets of the plan must expressly author-
ize the acquisition or purchase of the 
Transition Policy. For purposes of this 
paragraph, a fiduciary is not inde-
pendent if the fiduciary is an affiliate 
of the insurer issuing the policy. 

(2) Notwithstanding paragraph (b)(1) 
of this section, the authorization by an 
independent plan fiduciary is not re-
quired if: 

(i) The insurer is the employer main-
taining the plan, or a party in interest 
which is wholly owned by the employer 
maintaining the plan; and 

(ii) The requirements of section 
408(b)(5) of the Act are met. 1 

(c) Duty of disclosure—(1) In general. 
An insurer shall furnish the informa-
tion described in paragraphs (c)(3) and 
(c)(4) of this section to a plan fiduciary 
acting on behalf of a plan to which a 
Transition Policy has been issued. 
Paragraph (c)(2) of this section de-
scribes the style and format of such 
disclosure. Paragraph (c)(3) of this sec-
tion describes the content of the initial 
disclosure. Paragraph (c)(4) of this sec-
tion describes the information that 
must be disclosed by the insurer at 

least once per year for as long as the 
Transition Policy remains outstanding. 

(2) Style and format. The disclosure re-
quired by this paragraph should be 
clear and concise and written in a man-
ner calculated to be understood by a 
plan fiduciary, without relinquishing 
any of the substantive detail required 
by paragraphs (c)(3) and (c)(4) of this 
section. The information does not have 
to be organized in any particular order 
but should be presented in a manner 
which makes it easy to understand the 
operation of the Transition Policy. 

(3) Initial disclosure. The insurer must 
provide to the plan, either as part of an 
amended policy, or as a separate writ-
ten document, the disclosure informa-
tion set forth in paragraphs (c)(3)(i) 
through (iv) of this section. The disclo-
sure must include all of the following 
information which is applicable to the 
Transition Policy: 

(i) A description of the method by 
which any income and any expense of 
the insurer’s general account are allo-
cated to the policy during the term of 
the policy and upon its termination, 
including: 

(A) A description of the method used 
by the insurer to determine the fees, 
charges, expenses or other amounts 
that are, or may be, assessed against 
the policyholder or deducted by the in-
surer from any accumulation fund 
under the policy, including the extent 
and frequency with which such fees, 
charges, expenses or other amounts 
may be modified by the insurance com-
pany; 

(B) A description of the method by 
which the insurer determines the re-
turn to be credited to any accumula-
tion fund under the policy, including a 
description of the method used to allo-
cate income and expenses to lines of 
business, business segments, and poli-
cies within such lines of business and 
business segments, and a description of 
how any withdrawals, transfers, or pay-
ments will affect the amount of the re-
turn credited; 

(C) A description of the rights which 
the policyholder or plan participants 
have to withdraw or transfer all or a 
portion of any accumulation fund 
under the policy, or to apply the 
amount of a withdrawal to the pur-
chase of guaranteed benefits or to the 
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payment of benefits, and the terms on 
which such withdrawals or other appli-
cations of funds may be made, includ-
ing a description of any charges, fees, 
credits, market value adjustments, or 
any other charges or adjustments, both 
positive and negative; 

(D) A statement of the method used 
to calculate any charges, fees, credits 
or market value adjustments described 
in paragraph (c)(3)(i)(C) of this section, 
and, upon the request of a plan fidu-
ciary, the insurer must provide within 
30 days of the request: 

(1) The formula actually used to cal-
culate the market value adjustment, if 
any, to be applied to the unallocated 
amount in the accumulation fund upon 
distribution of a lump sum payment to 
the policyholder, and 

(2) The actual calculation, as of a 
specified date that is no earlier than 
the last contract anniversary preceding 
the date of the request, of the applica-
ble market value adjustment, includ-
ing a description of the specific vari-
ables used in the calculation, the value 
of each of the variables, and a general 
description of how the value of each of 
those variables was determined. 

(3) If the formula is based on interest 
rate guarantees applicable to new con-
tracts of the same class or classes, and 
the duration of the assets underlying 
the accumulation fund, the contract 
must describe the process by which 
those components are ascertained or 
obtained. If the formula is based on an 
interest rate implicit in an index of 
publicly traded obligations, the iden-
tity of the index, the manner in which 
it is used, and identification of the 
source or publication where any data 
used in the formula can be found, must 
be disclosed; 

(ii) A statement describing the ex-
pense, income and benefit guarantees 
under the policy, including a descrip-
tion of the length of such guarantees, 
and of the insurer’s right, if any, to 
modify or eliminate such guarantees; 

(iii) A description of the rights of the 
parties to make or discontinue con-
tributions under the policy, and of any 
restrictions (such as timing, minimum 
or maximum amounts, and penalties 
and grace periods for late payments) on 
the making of contributions under the 
policy, and the consequences of the dis-

continuance of contributions under the 
policy; and 

(iv) A statement of how any policy-
holder or participant-initiated with-
drawals are to be made: first-in, first- 
out (FIFO) basis, last-in, first-out 
(LIFO) basis, pro rata or another basis. 

(4) Annual disclosure. At least annu-
ally and not later than 90 days fol-
lowing the period to which it relates, 
an insurer shall provide the following 
information to each plan to which a 
Transition Policy has been issued: 

(i) The balance of any accumulation 
fund on the first day and last day of 
the period covered by the annual re-
port; 

(ii) Any deposits made to the accu-
mulation fund during such annual pe-
riod; 

(iii) An itemized statement of all in-
come attributed to the policy or added 
to the accumulation fund during the 
period, and a description of the method 
used by the insurer to determine the 
precise amount of income; 

(iv) The actual rate of return cred-
ited to the accumulation fund under 
the policy during such period, stating 
whether the rate of return was cal-
culated before or after deduction of ex-
penses charged to the accumulation 
fund; 

(v) Any other additions to the accu-
mulation fund during such period; 

(vi) An itemized statement of all 
fees, charges, expenses or other 
amounts assessed against the policy or 
deducted from the accumulation fund 
during the reporting year, and a de-
scription of the method used by the in-
surer to determine the precise amount 
of the fees, charges and other expenses; 

(vii) An itemized statement of all 
benefits paid, including annuity pur-
chases, to participants and bene-
ficiaries from the accumulation fund; 

(viii) The dates on which the addi-
tions or subtractions were credited to, 
or deducted from, the accumulation 
fund during such period; 

(ix) A description, if applicable, of all 
transactions with affiliates which ex-
ceed 1 percent of group annuity re-
serves of the general account for the 
prior reporting year; 

(x) A statement describing any ex-
pense, income and benefit guarantees 
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under the policy, including a descrip-
tion of the length of such guarantees, 
and of the insurer’s right, if any, to 
modify or eliminate such guarantees. 
However, the information on guaran-
tees does not have to be provided annu-
ally if it was previously disclosed in 
the insurance policy and has not been 
modified since that time; 

(xi) A good faith estimate of the 
amount that would be payable in a 
lump sum at the end of such period 
pursuant to the request of a policy-
holder for payment or transfer of 
amounts in the accumulation fund 
under the policy after the insurer de-
ducts any applicable charges and 
makes any appropriate market value 
adjustments, upward or downward, 
under the terms of the policy. However, 
upon the request of a plan fiduciary, 
the insurer must provide within 30 days 
of the request the information con-
tained in paragraph (c)(3)(i)(D) as of a 
specified date that is no earlier than 
the last contract anniversary preceding 
the date of the request; and 

(xii) An explanation that the insurer 
will make available promptly upon re-
quest of a plan, copies of the following 
publicly available financial data or 
other publicly available reports relat-
ing to the financial condition of the in-
surer: 

(A) National Association of Insurance 
Commissioners Statutory Annual 
Statement, with Exhibits, General In-
terrogatories, and Schedule D, Part 1A, 
Sections 1 and 2 and Schedule S—Part 
3E; 

(B) Rating agency reports on the fi-
nancial strength and claims-paying 
ability of the insurer; 

(C) Risk adjusted capital ratio, with 
a brief description of its derivation and 
significance, referring to the risk char-
acteristics of both the assets and the 
liabilities of the insurer; 

(D) Actuarial opinion of the insurer’s 
Appointed Actuary certifying the ade-
quacy of the insurer’s reserves as re-
quired by New York State Insurance 
Department Regulation 126 and com-
parable regulations of other States; 
and 

(E) The insurer’s most recent SEC 
Form 10K and Form 10Q (stock compa-
nies only). 

(d) Alternative separate account ar-
rangements—(1) In general. An insurer 
must provide the plan fiduciary with 
the following additional information at 
the same time as the initial disclosure 
required under paragraph (c)(3) of this 
section: 

(i) A statement explaining the extent 
to which alternative contract arrange-
ments supported by assets of separate 
accounts of insurers are available to 
plans; 

(ii) A statement as to whether there 
is a right under the policy to transfer 
funds to a separate account and the 
terms governing any such right; and 

(iii) A statement explaining the ex-
tent to which general account con-
tracts and separate account contracts 
of the insurer may pose differing risks 
to the plan. 

(2) An insurer will be deemed to com-
ply with the requirements of paragraph 
(d)(1)(iii) of this section if the disclo-
sure provided to the plan includes the 
following statement: 

a. Contractual arrangements sup-
ported by assets of separate accounts 
may pose differing risks to plans from 
contractual arrangements supported by 
assets of general accounts. Under a 
general account contract, the plan’s 
contributions or premiums are placed 
in the insurer’s general account and 
commingled with the insurer’s cor-
porate funds and assets (excluding sep-
arate accounts and special deposit 
funds). The insurance company com-
bines in its general account premiums 
received from all of its lines of busi-
ness. These premiums are pooled and 
invested by the insurer. General ac-
count assets in the aggregate support 
the insurer’s obligations under all of 
its insurance contracts, including (but 
not limited to) its individual and group 
life, health, disability, and annuity 
contracts. Experience rated general ac-
count policies may share in the experi-
ence of the general account through in-
terest credits, dividends, or rate ad-
justments, but assets in the general ac-
count are not segregated for the exclu-
sive benefit of any particular policy or 
obligation. General account assets are 
also available to the insurer for the 
conduct of its routine business activi-
ties, such as the payment of salaries, 
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rent, other ordinary business expenses 
and dividends. 

b. An insurance company separate 
account is a segregated fund which is 
not commingled with the insurer’s gen-
eral assets. Depending on the par-
ticular terms of the separate account 
contract, income, expenses, gains and 
losses associated with the assets allo-
cated to a separate account may be 
credited to or charged against the sepa-
rate account without regard to other 
income, expenses, gains, or losses of 
the insurance company, and the invest-
ment results passed through directly to 
the policyholders. While most, if not 
all, general account investments are 
maintained at book value, separate ac-
count investments are normally main-
tained at market value, which can fluc-
tuate according to market conditions. 
In large measure, the risks associated 
with a separate account contract de-
pend on the particular assets in the 
separate account. 

c. The plan’s legal rights vary under 
general and separate account con-
tracts. In general, an insurer is subject 
to ERISA’s fiduciary responsibility 
provisions with respect to the assets of 
a separate account (other than a sepa-
rate account registered under the In-
vestment Company Act of 1940) to the 
extent that the investment perform-
ance of such assets is passed directly 
through to the plan policyholders. 
ERISA requires insurers, in admin-
istering separate account assets, to act 
solely in the interest of the plan’s par-
ticipants and beneficiaries; prohibits 
self-dealing and conflicts of interest; 
and requires insurers to adhere to a 
prudent standard of care. In contrast, 
ERISA generally imposes less stringent 
standards in the administration of gen-
eral account contracts which were 
issued on or before December 31, 1998. 

d. On the other hand, State insurance 
regulation is typically more restrictive 
with respect to general accounts than 
separate accounts. However, State in-
surance regulation may not provide the 
same level of protection to plan policy-
holders as ERISA regulation. In addi-
tion, insurance company general ac-
count policies often include various 
guarantees under which the insurer as-
sumes risks relating to the funding and 
distribution of benefits. Insurers do not 

usually provide any guarantees with 
respect to the investment returns on 
assets held in separate accounts. Of 
course, the extent of any guarantees 
from any general account or separate 
account contract will depend upon the 
specific policy terms. 

e. Finally, separate accounts and 
general accounts pose differing risks in 
the event of the insurer’s insolvency. 
In the event of insolvency, funds in the 
general account are available to meet 
the claims of the insurer’s general 
creditors, after payment of amounts 
due under certain priority claims, in-
cluding amounts owed to its policy-
holders. Funds held in a separate ac-
count as reserves for its policy obliga-
tions, however, may be protected from 
the claims of creditors other than the 
policyholders participating in the sepa-
rate account. Whether separate ac-
count funds will be granted this protec-
tion will depend upon the terms of the 
applicable policies and the provisions 
of any applicable laws in effect at the 
time of insolvency. 

(e) Termination procedures. Within 90 
days of written notice by a policy-
holder to an insurer, the insurer must 
permit the policyholder to exercise the 
right to terminate or discontinue the 
policy and to elect to receive without 
penalty either: 

(1) A lump sum payment representing 
all unallocated amounts in the accu-
mulation fund. For purposes of this 
paragraph (e)(1), the term penalty does 
not include a market value adjustment 
(as defined in paragraph (h)(7)of this 
section) or the recovery of costs actu-
ally incurred which would have been 
recovered by the insurer but for the 
termination or discontinuance of the 
policy, including any unliquidated ac-
quisition expenses, to the extent not 
previously recovered by the insurer; or 

(2) A book value payment of all 
unallocated amounts in the accumula-
tion fund under the policy in approxi-
mately equal annual installments, over 
a period of no longer than 10 years, to-
gether with interest computed at an 
annual rate which is no less than the 
annual rate which was credited to the 
accumulation fund under the policy as 
of the date of the contract termination 
or discontinuance, minus 1 percentage 
point. Notwithstanding paragraphs 
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(e)(1) and (e)(2) of this section, the in-
surer may defer, for a period not to ex-
ceed 180 days, amounts required to be 
paid to a policyholder under this para-
graph for any period of time during 
which regular banking activities are 
suspended by State or federal authori-
ties, a national securities exchange is 
closed for trading (except for normal 
holiday closings), or the Securities and 
Exchange Commission has determined 
that a state of emergency exists which 
may make such determination and 
payment impractical. 

(f) Insurer-initiated amendments. In the 
event the insurer makes an insurer-ini-
tiated amendment (as defined in para-
graph (h)(8) of this section), the insurer 
must provide written notice to the plan 
at least 60 days prior to the effective 
date of the insurer-initiated amend-
ment. The notice must contain a com-
plete description of the amendment 
and must inform the plan of its right 
to terminate or discontinue the policy 
and withdraw all unallocated funds 
without penalty by sending a written 
request within such 60 day period to 
the name and address contained in the 
notice. The plan must be offered the 
election to receive either a lump sum 
or an installment payment as described 
in paragraph (e)(1) and (e)(2) of this 
section. An insurer-initiated amend-
ment shall not apply to a contract if 
the plan fiduciary exercises its right to 
terminate or discontinue the contract 
within such 60 day period and to re-
ceive a lump sum or installment pay-
ment. 

(g) Prudence. An insurer shall manage 
those assets of the insurer which are 
assets of such insurer’s general account 
(irrespective of whether any such as-
sets are plan assets) with the care, 
skill, prudence and diligence under the 
circumstances then prevailing that a 
prudent man acting in a like capacity 
and familiar with such matters would 
use in the conduct of an enterprise of a 
like character and with like aims, tak-
ing into account all obligations sup-
ported by such enterprise. This pru-
dence standard applies to the conduct 
of all insurers with respect to policies 
issued to plans on or before December 
31, 1998, and differs from the prudence 
standard set forth in section 
404(a)(1)(B) of the Act. Under the pru-

dence standard provided in this para-
graph, prudence must be determined by 
reference to all of the obligations sup-
ported by the general account, not just 
the obligations owed to plan policy-
holders. The more stringent standard 
of prudence set forth in section 
404(a)(1)(B) of the Act continues to 
apply to any obligations which insurers 
may have as fiduciaries which do not 
arise from the management of general 
account assets, as well as to insurers’ 
management of plan assets maintained 
in separate accounts. The terms of this 
section do not modify or reduce the fi-
duciary obligations applicable to insur-
ers in connection with policies issued 
after December 31, 1998, which are sup-
ported by general account assets, in-
cluding the standard of prudence under 
section 404(a)(1)(B) of the Act. 

(h) Definitions. For purposes of this 
section: 

(1) An affiliate of an insurer means: 
(i) Any person, directly or indirectly, 

through one or more intermediaries, 
controlling, controlled by, or under 
common control with the insurer, 

(ii) Any officer of, director of, 5 per-
cent or more partner in, or highly com-
pensated employee (earning 5 percent 
or more of the yearly wages of the in-
surer) of, such insurer or of any person 
described in paragraph (h)(1)(i) of this 
section including in the case of an in-
surer, an insurance agent or broker 
thereof (whether or not such person is 
a common law employee) if such agent 
or broker is an employee described in 
this paragraph or if the gross income 
received by such agent or broker from 
such insurer exceeds 5 percent of such 
agent’s gross income from all sources 
for the year, and 

(iii) Any corporation, partnership, or 
unincorporated enterprise of which a 
person described in paragraph (h)(1)(ii) 
of this section is an officer, director, or 
a 5 percent or more partner. 

(2) The term control means the power 
to exercise a controlling influence over 
the management or policies of a person 
other than an individual. 

(3) The term guaranteed benefit policy 
means a policy described in section 
401(b)(2)(B) of the Act and any regula-
tions promulgated thereunder. 
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(4) The term insurer means an insurer 
as described in section 401(b)(2)(A) of 
the Act. 

(5) The term accumulation fund means 
the aggregate net considerations (i.e., 
gross considerations less all deductions 
from such considerations) credited to 
the Transition Policy plus all addi-
tional amounts, including interest and 
dividends, credited to such Transition 
Policy less partial withdrawals, benefit 
payments and less all charges and fees 
imposed against this accumulated 
amount under the Transition Policy 
other than surrender charges and mar-
ket value adjustments. 

(6) The term Transition Policy means: 
(i) A policy or contract of insurance 

(other than a guaranteed benefit pol-
icy) that is issued by an insurer to, or 
on behalf of, an employee benefit plan 
on or before December 31, 1998, and 
which is supported by the assets of the 
insurer’s general account. 

(ii) A policy will not fail to be a 
Transition Policy merely because the 
policy is amended or modified: 

(A) To comply with the requirements 
of section 401(c) of the Act and this sec-
tion; or 

(B) Pursuant to a merger, acquisi-
tion, demutualization, conversion, or 
reorganization authorized by applica-
ble State law, provided that the pre-
miums, policy guarantees, and the 
other terms and conditions of the pol-
icy remain the same, except that a 
membership interest in a mutual insur-
ance company may be eliminated from 
the policy in exchange for separate 
consideration (e.g., shares of stock or 
policy credits). 

(7) For purposes of this section, the 
term market value adjustment means an 
adjustment to the book value of the ac-
cumulation fund to accurately reflect 
the effect on the value of the accumu-
lation fund of its liquidation in the pre-
vailing market for fixed income obliga-
tions, taking into account the future 
cash flows that were anticipated under 
the policy. An adjustment is a market 
value adjustment within the meaning of 
this definition only if the insurer has 
determined the amount of the adjust-
ment pursuant to a method which was 
previously disclosed to the policy-
holder in accordance with paragraph 
(c)(3)(i)(D) of this section, and the 

method permits both upward and down-
ward adjustments to the book value of 
the accumulation fund. 

(8) The term insurer-initiated amend-
ment is defined in paragraphs (h)(8)(i), 
(ii) and (iii) of this section as: 

(i) An amendment to a Transition 
Policy made by an insurer pursuant to 
a unilateral right to amend the policy 
terms that would have a material ad-
verse effect on the policyholder; or 

(ii) Any of the following unilateral 
changes in the insurer’s conduct or 
practices with respect to the policy-
holder or the accumulation fund under 
the policy that result in a material re-
duction of existing or future benefits 
under the policy, a material reduction 
in the value of the policy or a material 
increase in the cost of financing the 
plan or plan benefits: 

(A) A change in the methodology for 
assessing fees, expenses, or other 
charges against the accumulation fund 
or the policyholder; 

(B) A change in the methodology 
used for allocating income between 
lines of business, or product classes 
within a line of business; 

(C) A change in the methodology 
used for determining the rate of return 
to be credited to the accumulation 
fund under the policy; 

(D) A change in the methodology 
used for determining the amount of 
any fees, charges, expenses, or market 
value adjustments applicable to the ac-
cumulation fund under the policy in 
connection with the termination of the 
contract or withdrawal from the accu-
mulation fund; 

(E) A change in the dividend class to 
which the policy or contract is as-
signed; 

(F) A change in the policyholder’s 
rights in connection with the termi-
nation of the policy, withdrawal of 
funds or the purchase of annuities for 
plan participants; and 

(G) A change in the annuity purchase 
rates guaranteed under the terms of 
the contract or policy, unless the new 
rates are more favorable for the policy-
holder. 

(iii) For purposes of this definition, 
an insurer-initiated amendment is ma-
terial if a prudent fiduciary could rea-
sonably conclude that the amendment 
should be considered in determining 
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how or whether to exercise any rights 
with respect to the policy, including 
termination rights. 

(iv) For purposes of this definition, 
the following amendments or changes 
are not insurer-initiated amendments: 

(A) Any amendment or change which 
is made with the affirmative consent of 
the policyholder; 

(B) Any amendment or change which 
is made in order to comply with the re-
quirements of section 401(c) of the Act 
and this section; or 

(C) Any amendment or change which 
is made pursuant to a merger, acquisi-
tion, demutualization, conversion, or 
reorganization authorized by applica-
ble State law, provided that the pre-
miums, policy guarantees, and the 
other terms and conditions of the pol-
icy remain the same, except that a 
membership interest in a mutual insur-
ance company may be eliminated from 
the policy in exchange for separate 
consideration (e.g., shares of stock or 
policy credits). 

(i) Limitation on liability. (1) No person 
shall be subject to liability under Parts 
1 and 4 of Title I of the Act or section 
4975 of the Internal Revenue Code of 
1986 for conduct which occurred prior 
to the applicability dates of the regula-
tion on the basis of a claim that the as-
sets of an insurer (other than plan as-
sets held in a separate account) con-
stitute plan assets. Notwithstanding 
the provisions of this paragraph (i)(1), 
this section shall not: 

(i) Apply to an action brought by the 
Secretary of Labor pursuant to para-
graphs (2) or (5) of section 502(a) of 
ERISA for a breach of fiduciary respon-
sibility which would also constitute a 
violation of Federal or State criminal 
law; 

(ii) Preclude the application of any 
Federal criminal law; or 

(iii) Apply to any civil action com-
menced before November 7, 1995. 

(2) Nothing in this section relieves 
any person from any State law regu-
lating insurance which imposes addi-
tional obligations or duties upon insur-
ers to the extent not inconsistent with 
the provisions of this section. There-
fore, nothing in this section should be 
construed to preclude a State from re-
quiring insurers to make additional 
disclosures to policyholders, including 

plans. Nor does this section prohibit a 
State from imposing additional sub-
stantive requirements with respect to 
the management of general accounts or 
from otherwise regulating the relation-
ship between the policyholder and the 
insurer to the extent not inconsistent 
with the provisions of this section. 

(3) Nothing in this section precludes 
any claim against an insurer or other 
person for violations of the Act which 
do not require a finding that the under-
lying assets of a general account con-
stitute plan assets, regardless of 
whether the violation relates to a 
Transition Policy. 

(4) If the requirements in paragraphs 
(c) through (f) of this section are not 
met with respect to a plan that has 
purchased or acquired a Transition 
Policy, and the insurer has not cured 
the non-compliance through satisfac-
tion of the requirements in paragraph 
(i)(5) of this section, the plan’s assets 
include an undivided interest in the un-
derlying assets of the insurer’s general 
account for that period of time for 
which the requirements are not met. 
However, an insurer’s failure to comply 
with the requirements of this section 
with respect to any particular Transi-
tion Policy will not result in the un-
derlying assets of the general account 
constituting plan assets with respect 
to other Transition Policies if the in-
surer is otherwise in compliance with 
the requirements contained in this sec-
tion. 

(5) Notwithstanding paragraphs (a)(2) 
and (i)(4) of this section, a plan’s assets 
will not include an undivided interest 
in the underlying assets of the insur-
er’s general account if the insurer 
made reasonable and good faith at-
tempts at compliance with each of the 
requirements of paragraphs (c) through 
(f) of this section, and meets each of 
the following conditions: 

(i) The insurer has in place written 
procedures that are reasonably de-
signed to assure compliance with the 
requirements of paragraphs (c) through 
(f) of this section, including procedures 
reasonably designed to detect any in-
stances of non-compliance. 

(ii) No later than 60 days following 
the earlier of the insurer’s detection of 
an instance of non-compliance or the 
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receipt of written notice of non-compli-
ance from the plan, the insurer com-
plies with the requirements of para-
graphs (c) through (f) of this section. If 
the insurer has failed to pay a plan the 
amounts required under paragraphs (e) 
or (f) of this section within 90 days of 
receiving written notice of termination 
or discontinuance of the policy, the in-
surer must make all corrections and 
adjustments necessary to restore to 
the plan the full amounts that the plan 
would have received but for the insur-
er’s non-compliance within the applica-
ble 60 day period; and 

(iii) The insurer makes the plan 
whole for any losses resulting from the 
non-compliance as follows: 

(A) If the insurer has failed to com-
ply with the disclosure or notice re-
quirements set forth in paragraphs (c), 
(d) and (f) of this section, then the in-
surer must make the plan whole for 
any losses resulting from its non-com-
pliance within the earlier of 60 days of 
detection by the insurer or sixty days 
following the receipt of written notice 
from the plan; and 

(B) If the insurer has failed to pay a 
plan any amounts required under para-
graphs (e) or (f) of this section within 
90 days of receiving written notice of 
termination or discontinuance of the 
policy, the insurer must pay to the 
plan interest on any amounts restored 
pursuant to paragraph (i)(5)(ii) of this 
section at the ‘‘underpayment rate’’ as 
set forth in 26 U.S.C. sections 6621 and 
6622. Such interest must be paid within 
the earlier of 60 days of detection by 
the insurer or sixty days following re-
ceipt of written notice of non-compli-
ance from the plan. 

(j) Applicability dates—(1) In general. 
Except as provided in paragraphs (j)(2) 
through (4) of this section, this section 
is applicable on July 5, 2001. 

(2) Paragraph (c) relating to initial 
disclosures and paragraph (d) relating 
to separate account disclosures are ap-
plicable on July 5, 2000. 

(3) The first annual disclosure re-
quired under paragraph (c)(4) of this 
section shall be provided to each plan 
not later than 18 months following 
January 5, 2000. 

(4) Paragraph (f), relating to insurer- 
initiated amendments, is applicable on 
January 5, 2000. 

(k) Effective date. This section is ef-
fective January 5, 2000. 

[65 FR 639, Jan. 5, 2000] 

§ 2550.403a–1 Establishment of trust. 

(a) In general. Except as otherwise 
provided in § 403b–1, all assets of an em-
ployee benefit plan shall be held in 
trust by one or more trustees pursuant 
to a written trust instrument. 

(b) Specific applications. (1) The re-
quirements of paragraph (a) of this sec-
tion will not fail to be satisfied merely 
because securities of a plan are held in 
the name of a nominee or in street 
name, provided such securities are held 
on behalf of the plan by: 

(i) A bank or trust company that is 
subject to supervision by the United 
States or a State, or a nominee of such 
bank or trust company; 

(ii) A broker or dealer registered 
under the Securities Exchange Act of 
1934, or a nominee of such broker or 
dealer; or 

(iii) A ‘‘clearing agency,’’ as defined 
in section 3(a)(23) of the Securities Ex-
change Act of 1934, or its nominee. 

(2) Where a corporation described in 
section 501(c)(2) of the Internal Rev-
enue Code holds property on behalf of a 
plan, the requirements of paragraph (a) 
of this section are satisfied with re-
spect to such property if all the stock 
of such corporation is held in trust on 
behalf of the plan by one or more trust-
ees. 

(3) If the assets of an entity in which 
a plan invests include plan assets by 
reason of the plan’s investment in the 
entity, the requirements of paragraph 
(a) of this section are satisfied with re-
spect to such investment if the indicia 
of ownership of the plan’s interest in 
the entity are held in trust on behalf of 
the plan by one or more trustees. 

(c) Requirements concerning trustees. 
The trustee or trustees referred to in 
paragraphs (a) and (b) shall be either 
named in the trust instrument or in 
the plan instrument described in sec-
tion 402(a) of the Act, or appointed by 
a person who is a named fiduciary 
(within the meaning of section 402(a)(2) 
of the Act). Upon acceptance of being 
named or appointed, the trustee or 
trustees shall have exclusive authority 
and discretion to manage and control 
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the assets of the plan, except to the ex-
tent that: 

(1) The plan instrument or the trust 
instrument expressly provides that the 
trustee or trustees are subject to the 
direction of a named fiduciary who is 
not a trustee, in which case the trust-
ees shall be subject to the proper direc-
tions of such fiduciary which are made 
in accordance with the terms of the 
plan and which are not contrary to the 
provisions of title I of the Act of chap-
ter XXV of this title, or 

(2) Authority to manage, acquire or 
dispose of assets of the plan is dele-
gated to one or more investment man-
agers (within the meaning of section 
3(38) of the Act) pursuant to section 
402(c)(3) of the Act. 

[47 FR 21247, May 18, 1982] 

§ 2550.403b–1 Exemptions from trust 
requirement. 

(a) Statutory exemptions. The require-
ments of section 403(a) of the Act and 
section 403a–1 shall not apply— 

(1) To any assets of a plan which con-
sist of insurance contracts or policies 
issued by an insurance company quali-
fied to do business in a State; 

(2) To any assets of such an insurance 
company or any assets of a plan which 
are held by such an insurance com-
pany; 

(3) To a plan— 
(i) Some or all of the participants of 

which are employees described in sec-
tion 401(c)(1) of the Internal Revenue 
Code of 1954; or 

(ii) Which consists of one or more in-
dividual retirement accounts described 
in section 408 of the Internal Revenue 
Code of 1954. To the extent that such 
plan’s assets are held in one or more 
custodial accounts which qualify under 
section 401(f) or 408(h) of such Code, 
whichever is applicable; 

(4) To a contract established and 
maintained under section 403(b) of the 
Internal Revenue Code of 1954 to the 
extent that the assets of the contract 
are held in one or more custodial ac-
counts pursuant to section 403(b)(7) of 
such Code. 

(5) To any plan, fund or program 
under which an employer, all of whose 
stock is directly or indirectly owned by 
employees, former employees or their 
beneficiaries, proposes through an un-

funded arrangement to compensate re-
tired employees for benefits which 
were forfeited by such employees under 
a pension plan maintained by a former 
employer prior to the date such pen-
sion plan became subject to the Act. 

[47 FR 21247, May 18, 1982] 

§ 2550.404a–1 Investment duties. 
(a) In general. Section 404(a)(1)(A) and 

404(a)(1)(B) of the Employee Retire-
ment Income Security Act of 1974, as 
amended (ERISA or the Act) provide, 
in part, that a fiduciary shall discharge 
that person’s duties with respect to the 
plan solely in the interests of the par-
ticipants and beneficiaries, for the ex-
clusive purpose of providing benefits to 
participants and their beneficiaries and 
defraying reasonable expenses of ad-
ministering the plan, and with the 
care, skill, prudence, and diligence 
under the circumstances then pre-
vailing that a prudent person acting in 
a like capacity and familiar with such 
matters would use in the conduct of an 
enterprise of a like character and with 
like aims. 

(b) Investment duties. (1) With regard 
to the consideration of an investment 
or investment course of action taken 
by a fiduciary of an employee benefit 
plan pursuant to the fiduciary’s invest-
ment duties, the requirements of sec-
tion 404(a)(1)(B) of the Act set forth in 
paragraph (a) of this section are satis-
fied if the fiduciary: 

(i) Has given appropriate consider-
ation to those facts and circumstances 
that, given the scope of such fidu-
ciary’s investment duties, the fiduciary 
knows or should know are relevant to 
the particular investment or invest-
ment course of action involved, includ-
ing the role the investment or invest-
ment course of action plays in that 
portion of the plan’s investment port-
folio with respect to which the fidu-
ciary has investment duties; and 

(ii) Has acted accordingly. 
(2) For purposes of paragraph (b)(1) of 

this section, ‘‘appropriate consider-
ation’’ shall include, but is not nec-
essarily limited to: 

(i) A determination by the fiduciary 
that the particular investment or in-
vestment course of action is reasonably 
designed, as part of the portfolio (or, 
where applicable, that portion of the 
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plan portfolio with respect to which 
the fiduciary has investment duties), 
to further the purposes of the plan, 
taking into consideration the risk of 
loss and the opportunity for gain (or 
other return) associated with the in-
vestment or investment course of ac-
tion compared to the opportunity for 
gain (or other return) associated with 
reasonably available alternatives with 
similar risks; and 

(ii) Consideration of the following 
factors as they relate to such portion 
of the portfolio: 

(A) The composition of the portfolio 
with regard to diversification; 

(B) The liquidity and current return 
of the portfolio relative to the antici-
pated cash flow requirements of the 
plan; and 

(C) The projected return of the port-
folio relative to the funding objectives 
of the plan. 

(3) An investment manager ap-
pointed, pursuant to the provisions of 
section 402(c)(3) of the Act, to manage 
all or part of the assets of a plan, may, 
for purposes of compliance with the 
provisions of paragraphs (b)(1) and (2) 
of this section, rely on, and act upon 
the basis of, information pertaining to 
the plan provided by or at the direction 
of the appointing fiduciary, if— 

(i) Such information is provided for 
the stated purpose of assisting the 
manager in the performance of the 
manager’s investment duties; and 

(ii) The manager does not know and 
has no reason to know that the infor-
mation is incorrect. 

(c) Investments based on pecuniary fac-
tors. (1) A fiduciary’s evaluation of an 
investment or investment course of ac-
tion must be based only on pecuniary 
factors, except as provided in para-
graph (c)(2) of this section. A fiduciary 
may not subordinate the interests of 
the participants and beneficiaries in 
their retirement income or financial 
benefits under the plan to other objec-
tives, and may not sacrifice investment 
return or take on additional invest-
ment risk to promote non-pecuniary 
benefits or goals. The weight given to 
any pecuniary factor by a fiduciary 
should appropriately reflect a prudent 
assessment of its impact on risk-re-
turn. 

(2) Notwithstanding the requirements 
of paragraph (c)(1) of this section, when 
choosing between or among investment 
alternatives that the plan fiduciary is 
unable to distinguish on the basis of 
pecuniary factors alone, the fiduciary 
may use non-pecuniary factors as the 
deciding factor in the investment deci-
sion provided that the fiduciary docu-
ments: 

(i) Why pecuniary factors were not 
sufficient to select the investment or 
investment course of action; 

(ii) How the selected investment 
compares to the alternative invest-
ments with regard to the factors listed 
in paragraphs (b)(2)(ii)(A) through (C) 
of this section; and 

(iii) How the chosen non-pecuniary 
factor or factors are consistent with 
the interests of participants and bene-
ficiaries in their retirement income or 
financial benefits under the plan. 

(d) Investment alternatives for partici-
pant-directed individual account plans. 
(1) The standards set forth in para-
graphs (a) and (c) of this section apply 
to a fiduciary’s selection or retention 
of designated investment alternatives 
available to participants and bene-
ficiaries in an individual account plan. 

(2) In the case of selection or reten-
tion of investment alternatives for an 
individual account plan that allows 
plan participants and beneficiaries to 
choose from a broad range of invest-
ment alternatives as defined in 
§ 2550.404c-1(b)(3), a fiduciary is not pro-
hibited from considering or including 
an investment fund, product, or model 
portfolio as a designated investment 
alternative solely because the fund, 
product, or model portfolio promotes, 
seeks, or supports one or more non-pe-
cuniary goals, provided that: 

(i) The fiduciary satisfies the require-
ments of paragraphs (a) and (c) of this 
section in selecting or retaining any 
such investment fund, product, or 
model portfolio; and 

(ii) The investment fund, product, or 
model portfolio is not added or re-
tained as, or as a component of, a 
qualified default investment alter-
native described in § 2550.404c-5 if its in-
vestment objectives or goals or its 
principal investment strategies in-
clude, consider, or indicate the use of 
one or more non-pecuniary factors. 
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(e) Proxy voting and exercise of share-
holder rights. (1) The fiduciary duty to 
manage plan assets that are shares of 
stock includes the management of 
shareholder rights appurtenant to 
those shares, such as the right to vote 
proxies. 

(2)(i) When deciding whether to exer-
cise shareholder rights and when exer-
cising such rights, including the voting 
of proxies, fiduciaries must carry out 
their duties prudently and solely in the 
interests of the participants and bene-
ficiaries and for the exclusive purpose 
of providing benefits to participants 
and beneficiaries and defraying the 
reasonable expenses of administering 
the plan. 

(ii) The fiduciary duty to manage 
shareholder rights appurtenant to 
shares of stock does not require the 
voting of every proxy or the exercise of 
every shareholder right. In order to ful-
fill the fiduciary obligations under 
paragraph (e)(2)(i) of this section, when 
deciding whether to exercise share-
holder rights and when exercising 
shareholder rights, plan fiduciaries 
must: 

(A) Act solely in accordance with the 
economic interest of the plan and its 
participants and beneficiaries; 

(B) Consider any costs involved; 
(C) Not subordinate the interests of 

the participants and beneficiaries in 
their retirement income or financial 
benefits under the plan to any non-pe-
cuniary objective, or promote non-pe-
cuniary benefits or goals unrelated to 
those financial interests of the plan’s 
participants and beneficiaries; 

(D) Evaluate material facts that form 
the basis for any particular proxy vote 
or other exercise of shareholder rights; 

(E) Maintain records on proxy voting 
activities and other exercises of share-
holder rights; and 

(F) Exercise prudence and diligence 
in the selection and monitoring of per-
sons, if any, selected to advise or oth-
erwise assist with exercises of share-
holder rights, such as providing re-
search and analysis, recommendations 
regarding proxy votes, administrative 
services with voting proxies, and rec-
ordkeeping and reporting services. 

(iii) Where the authority to vote 
proxies or exercise shareholder rights 
has been delegated to an investment 

manager pursuant to ERISA section 
403(a)(2), or a proxy voting firm or 
other person who performs advisory 
services as to the voting of proxies, a 
responsible plan fiduciary shall pru-
dently monitor the proxy voting activi-
ties of such investment manager or 
proxy advisory firm and determine 
whether such activities are consistent 
with paragraphs (e)(2)(i) and (ii) and 
(e)(3) of this section. 

(iv) A fiduciary may not adopt a 
practice of following the recommenda-
tions of a proxy advisory firm or other 
service provider without a determina-
tion that such firm or service pro-
vider’s proxy voting guidelines are con-
sistent with the fiduciary’s obligations 
described in paragraphs (e)(2)(ii)(A) 
through (E) of this section. 

(3)(i) In deciding whether to vote a 
proxy pursuant to paragraphs (e)(2)(i) 
and (ii) of this section, fiduciaries may 
adopt proxy voting policies providing 
that the authority to vote a proxy 
shall be exercised pursuant to specific 
parameters prudently designed to serve 
the plan’s economic interest. Para-
graphs (e)(3)(i)(A) and (B) of this sec-
tion set forth optional means for satis-
fying the fiduciary responsibilities 
under sections 404(a)(1)(A) and 
404(a)(1)(B) of ERISA with respect to 
decisions whether to vote, provided 
such policies are developed in accord-
ance with a fiduciary’s obligations 
under ERISA as set forth in the appli-
cable provisions of paragraphs (e)(2)(i) 
and (ii) of this section. Paragraphs 
(e)(3)(i)(A) and (B) of this section do 
not establish minimum requirements 
or the exclusive means for satisfying 
these responsibilities. A plan may 
adopt either or both of the following 
policies: 

(A) A policy to limit voting resources 
to particular types of proposals that 
the fiduciary has prudently determined 
are substantially related to the issuer’s 
business activities or are expected to 
have a material effect on the value of 
the investment. 

(B) A policy of refraining from voting 
on proposals or particular types of pro-
posals when the plan’s holding in a sin-
gle issuer relative to the plan’s total 
investment assets is below a quan-
titative threshold that the fiduciary 
prudently determines, considering its 
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percentage ownership of the issuer and 
other relevant factors, is sufficiently 
small that the matter being voted upon 
is not expected to have a material ef-
fect on the investment performance of 
the plan’s portfolio (or investment per-
formance of assets under management 
in the case of an investment manager). 

(ii) Plan fiduciaries shall periodically 
review proxy voting policies adopted 
pursuant to paragraph (e)(3)(i) of this 
section. 

(iii) No proxy voting policies adopted 
pursuant to paragraph (e)(3)(i) of this 
section shall preclude submitting a 
proxy vote when the fiduciary pru-
dently determines that the matter 
being voted upon is expected to have a 
material effect on the value of the in-
vestment or the investment perform-
ance of the plan’s portfolio (or invest-
ment performance of assets under man-
agement in the case of an investment 
manager) after taking into account the 
costs involved, or refraining from vot-
ing when the fiduciary prudently deter-
mines that the matter being voted 
upon is not expected to have such a 
material effect after taking into ac-
count the costs involved. 

(4)(i)(A) The responsibility for exer-
cising shareholder rights lies exclu-
sively with the plan trustee except to 
the extent that either: 

(1) The trustee is subject to the direc-
tions of a named fiduciary pursuant to 
ERISA section 403(a)(1); or 

(2) The power to manage, acquire, or 
dispose of the relevant assets has been 
delegated by a named fiduciary to one 
or more investment managers pursuant 
to ERISA section 403(a)(2). 

(B) Where the authority to manage 
plan assets has been delegated to an in-
vestment manager pursuant to section 
403(a)(2), the investment manager has 
exclusive authority to vote proxies or 
exercise other shareholder rights ap-
purtenant to such plan assets in ac-
cordance with this section, except to 
the extent the plan, trust document, or 
investment management agreement ex-
pressly provides that the responsible 
named fiduciary has reserved to itself 
(or to another named fiduciary so au-
thorized by the plan document) the 
right to direct a plan trustee regarding 
the exercise or management of some or 
all of such shareholder rights. 

(ii) An investment manager of a 
pooled investment vehicle that holds 
assets of more than one employee ben-
efit plan may be subject to an invest-
ment policy statement that conflicts 
with the policy of another plan. Com-
pliance with ERISA section 404(a)(1)(D) 
requires the investment manager to 
reconcile, insofar as possible, the con-
flicting policies (assuming compliance 
with each policy would be consistent 
with ERISA section 404(a)(1)(D)). In the 
case of proxy voting, to the extent per-
mitted by applicable law, the invest-
ment manager must vote (or abstain 
from voting) the relevant proxies to re-
flect such policies in proportion to 
each plan’s economic interest in the 
pooled investment vehicle. Such an in-
vestment manager may, however, de-
velop an investment policy statement 
consistent with Title I of ERISA and 
this section, and require participating 
plans to accept the investment man-
ager’s investment policy statement, in-
cluding any proxy voting policy, before 
they are allowed to invest. In such 
cases, a fiduciary must assess whether 
the investment manager’s investment 
policy statement and proxy voting pol-
icy are consistent with Title I of 
ERISA and this section before deciding 
to retain the investment manager. 

(5) This section does not apply to vot-
ing, tender, and similar rights with re-
spect to such securities that are passed 
through pursuant to the terms of an in-
dividual account plan to participants 
and beneficiaries with accounts hold-
ing such securities. 

(f) Definitions. For purposes of this 
section: 

(1) The term investment duties means 
any duties imposed upon, or assumed 
or undertaken by, a person in connec-
tion with the investment of plan assets 
which make or will make such person a 
fiduciary of an employee benefit plan 
or which are performed by such person 
as a fiduciary of an employee benefit 
plan as defined in section 3(21)(A)(i) or 
(ii) of the Act. 

(2) The term investment course of ac-
tion means any series or program of in-
vestments or actions related to a fidu-
ciary’s performance of the fiduciary’s 
investment duties, and includes the se-
lection of an investment fund as a plan 
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investment, or in the case of an indi-
vidual account plan, a designated in-
vestment alternative under the plan. 

(3) The term pecuniary factor means a 
factor that a fiduciary prudently deter-
mines is expected to have a material 
effect on the risk and/or return of an 
investment based on appropriate in-
vestment horizons consistent with the 
plan’s investment objectives and the 
funding policy established pursuant to 
section 402(b)(1) of ERISA. 

(4) The term plan means an employee 
benefit plan to which Title I of the Act 
applies. 

(5) The term designated investment al-
ternative means any investment alter-
native designated by the plan into 
which participants and beneficiaries 
may direct the investment of assets 
held in, or contributed to, their indi-
vidual accounts. The term ‘‘designated 
investment alternative’’ shall not in-
clude ‘‘brokerage windows,’’ ‘‘self-di-
rected brokerage accounts,’’ or similar 
plan arrangements that enable partici-
pants and beneficiaries to select in-
vestments beyond those designated by 
the plan. 

(g) Applicability date. (1) Except for 
paragraph (e) of this section, this sec-
tion shall apply in its entirety to all 
investments made and investment 
courses of action taken after January 
12, 2021. 

(2) Plans shall have until April 30, 
2022, to make any changes to qualified 
default investment alternatives de-
scribed in § 2550.404c–5, where necessary 
to comply with the requirements of 
paragraph (d)(2) of this section. 

(3) Paragraph (e) of this section ap-
plies on January 15, 2021. Fiduciaries, 
other than investment advisers subject 
to 17 CFR 275.206(4)–6, shall have until 
January 31, 2022, to comply with the re-
quirements of paragraphs (e)(2)(ii)(D) 
and (E) of this section. All fiduciaries 
shall have until January 31, 2022 to 
comply with the requirements of para-
graphs (e)(2)(iv) and (e)(4)(ii) of this 
section. 

(h) Severability. If any provision of 
this section is held to be invalid or un-
enforceable by its terms, or as applied 
to any person or circumstance, or 
stayed pending further agency action, 
the provision shall be construed so as 
to continue to give the maximum ef-

fect to the provision permitted by law, 
unless such holding shall be one of in-
validity or unenforceability, in which 
event the provision shall be severable 
from this section and shall not affect 
the remainder thereof. 

[85 FR 72883, Nov. 13, 2020, as amended at 85 
FR 81694, Dec. 16, 2020] 

§ 2550.404a–2 Safe harbor for auto-
matic rollovers to individual retire-
ment plans. 

(a) In general. (1) Pursuant to section 
657(c) of the Economic Growth and Tax 
Relief Reconciliation Act of 2001, Pub-
lic Law 107–16, June 7, 2001, 115 Stat. 38, 
this section provides a safe harbor 
under which a fiduciary of an employee 
pension benefit plan subject to Title I 
of the Employee Retirement Income 
Security Act of 1974, as amended (the 
Act), 29 U.S.C. 1001 et seq., will be 
deemed to have satisfied his or her fi-
duciary duties under section 404(a) of 
the Act in connection with an auto-
matic rollover of a mandatory distribu-
tion described in section 401(a)(31)(B) of 
the Internal Revenue Code of 1986, as 
amended (the Code). This section also 
provides a safe harbor for certain other 
mandatory distributions not described 
in section 401(a)(31)(B) of the Code. 

(2) The standards set forth in this 
section apply solely for purposes of de-
termining whether a fiduciary meets 
the requirements of this safe harbor. 
Such standards are not intended to be 
the exclusive means by which a fidu-
ciary might satisfy his or her respon-
sibilities under the Act with respect to 
rollovers of mandatory distributions 
described in paragraphs (c) and (d) of 
this section. 

(b) Safe harbor. A fiduciary that 
meets the conditions of paragraph (c) 
or paragraph (d) of this section is 
deemed to have satisfied his or her du-
ties under section 404(a) of the Act 
with respect to both the selection of an 
individual retirement plan provider 
and the investment of funds in connec-
tion with the rollover of mandatory 
distributions described in those para-
graphs to an individual retirement 
plan, within the meaning of section 
7701(a)(37) of the Code. 

(c) Conditions. With respect to an 
automatic rollover of a mandatory dis-
tribution described in section 
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401(a)(31)(B) of the Code, a fiduciary 
shall qualify for the safe harbor de-
scribed in paragraph (b) of this section 
if: 

(1) The present value of the non-
forfeitable accrued benefit, as deter-
mined under section 411(a)(11) of the 
Code, does not exceed the maximum 
amount under section 401(a)(31)(B) of 
the Code; 

(2) The mandatory distribution is to 
an individual retirement plan within 
the meaning of section 7701(a)(37) of the 
Code; 

(3) In connection with the distribu-
tion of rolled-over funds to an indi-
vidual retirement plan, the fiduciary 
enters into a written agreement with 
an individual retirement plan provider 
that provides: 

(i) The rolled-over funds shall be in-
vested in an investment product de-
signed to preserve principal and pro-
vide a reasonable rate of return, wheth-
er or not such return is guaranteed, 
consistent with liquidity; 

(ii) For purposes of paragraph (c)(3)(i) 
of this section, the investment product 
selected for the rolled-over funds shall 
seek to maintain, over the term of the 
investment, the dollar value that is 
equal to the amount invested in the 
product by the individual retirement 
plan; 

(iii) The investment product selected 
for the rolled-over funds shall be of-
fered by a state or federally regulated 
financial institution, which shall be: A 
bank or savings association, the depos-
its of which are insured by the Federal 
Deposit Insurance Corporation; a credit 
union, the member accounts of which 
are insured within the meaning of sec-
tion 101(7) of the Federal Credit Union 
Act; an insurance company, the prod-
ucts of which are protected by State 
guaranty associations; or an invest-
ment company registered under the In-
vestment Company Act of 1940; 

(iv) All fees and expenses attendant 
to an individual retirement plan, in-
cluding investments of such plan, (e.g., 
establishment charges, maintenance 
fees, investment expenses, termination 
costs and surrender charges) shall not 
exceed the fees and expenses charged 
by the individual retirement plan pro-
vider for comparable individual retire-
ment plans established for reasons 

other than the receipt of a rollover dis-
tribution subject to the provisions of 
section 401(a)(31)(B) of the Code; and 

(v) The participant on whose behalf 
the fiduciary makes an automatic roll-
over shall have the right to enforce the 
terms of the contractual agreement es-
tablishing the individual retirement 
plan, with regard to his or her rolled- 
over funds, against the individual re-
tirement plan provider. 

(4) Participants have been furnished 
a summary plan description, or a sum-
mary of material modifications, that 
describes the plan’s automatic rollover 
provisions effectuating the require-
ments of section 401(a)(31)(B) of the 
Code, including an explanation that 
the mandatory distribution will be in-
vested in an investment product de-
signed to preserve principal and pro-
vide a reasonable rate of return and li-
quidity, a statement indicating how 
fees and expenses attendant to the in-
dividual retirement plan will be allo-
cated (i.e., the extent to which ex-
penses will be borne by the account 
holder alone or shared with the distrib-
uting plan or plan sponsor), and the 
name, address and phone number of a 
plan contact (to the extent not other-
wise provided in the summary plan de-
scription or summary of material 
modifications) for further information 
concerning the plan’s automatic roll-
over provisions, the individual retire-
ment plan provider and the fees and ex-
penses attendant to the individual re-
tirement plan; and 

(5) Both the fiduciary’s selection of 
an individual retirement plan and the 
investment of funds would not result in 
a prohibited transaction under section 
406 of the Act, unless such actions are 
exempted from the prohibited trans-
action provisions by a prohibited trans-
action exemption issued pursuant to 
section 408(a) of the Act. 

(d) Mandatory distributions of $1,000 or 
less. A fiduciary shall qualify for the 
protection afforded by the safe harbor 
described in paragraph (b) of this sec-
tion with respect to a mandatory dis-
tribution of one thousand dollars 
($1,000) or less described in section 
411(a)(11) of the Code, provided there is 
no affirmative distribution election by 
the participant and the fiduciary 
makes a rollover distribution of such 
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amount into an individual retirement 
plan on behalf of such participant in 
accordance with the conditions de-
scribed in paragraph (c) of this section, 
without regard to the fact that such 
rollover is not described in section 
401(a)(31)(B) of the Code. 

(e) Effective date. This section shall be 
effective and shall apply to any roll-
over of a mandatory distribution made 
on or after March 28, 2005. 

[69 FR 58028, Sept. 28, 2004] 

§ 2550.404a–3 Safe harbor for distribu-
tions from terminated individual 
account plans. 

(a) General. (1) This section provides 
a safe harbor under which a fiduciary 
(including a qualified termination ad-
ministrator, within the meaning of 
§ 2578.1(g) of this chapter) of a termi-
nated individual account plan, as de-
scribed in paragraph (a)(2) of this sec-
tion, will be deemed to have satisfied 
its duties under section 404(a) of the 
Employee Retirement Income Security 
Act of 1974, as amended (the Act)), 29 
U.S.C. 1001 et seq., in connection with a 
distribution described in paragraph (b) 
of this section. 

(2) This section shall apply to an in-
dividual account plan only if— 

(i) In the case of an individual ac-
count plan that is an abandoned plan 
within the meaning of § 2578.1 of this 
chapter, such plan was intended to be 
maintained as a tax-qualified plan in 
accordance with the requirements of 
section 401(a), 403(a), or 403(b) of the In-
ternal Revenue Code of 1986 (Code); or 

(ii) In the case of any other indi-
vidual account plan, such plan is main-
tained in accordance with the require-
ments of section 401(a), 403(a), or 403 (b) 
of the Code at the time of the distribu-
tion. 

(3) The standards set forth in this 
section apply solely for purposes of de-
termining whether a fiduciary meets 
the requirements of this safe harbor. 
Such standards are not intended to be 
the exclusive means by which a fidu-
ciary might satisfy his or her respon-
sibilities under the Act with respect to 
making distributions described in this 
section. 

(b) Distributions. This section shall 
apply to a distribution from a termi-

nated individual account plan if, in 
connection with such distribution: 

(1) The participant or beneficiary, on 
whose behalf the distribution will be 
made, was furnished notice in accord-
ance with paragraph (e) of this section 
or, in the case of an abandoned plan, 
§ 2578.1(d)(2)(vi) of this chapter, and 

(2) The participant or beneficiary 
failed to elect a form of distribution 
within 30 days of the furnishing of the 
notice described paragraph (b)(1) of 
this section. 

(c) Safe harbor. A fiduciary that 
meets the conditions of paragraph (d) 
of this section shall, with respect to a 
distribution described in paragraph (b) 
of this section, be deemed to have sat-
isfied its duties under section 404(a) of 
the Act with respect to the distribu-
tion of benefits, selection of a trans-
feree entity described in paragraph 
(d)(1)(i) through (iii) of this section, 
and the investment of funds in connec-
tion with the distribution. 

(d) Conditions. A fiduciary shall qual-
ify for the safe harbor described in 
paragraph (c) of this section if: 

(1) The distribution described in 
paragraph (b) of this section is made— 

(i) To an individual retirement plan 
within the meaning of section 
7701(a)(37) of the Code; 

(ii) In the case of a distribution on 
behalf of a designated beneficiary (as 
defined by section 401(a)(9)(E) of the 
Code) who is not the surviving spouse 
of the deceased participant, to an in-
herited individual retirement plan 
(within the meaning of section 
402(c)(11) of the Code) established to re-
ceive the distribution on behalf of the 
nonspouse beneficiary; or 

(iii) In the case of a distribution by a 
qualified termination administrator 
with respect to which the amount to be 
distributed is $1000 or less and that 
amount is less than the minimum 
amount required to be invested in an 
individual retirement plan product of-
fered by the qualified termination ad-
ministrator to the public at the time of 
the distribution, to: 

(A) An interest-bearing federally in-
sured bank or savings association ac-
count in the name of the participant or 
beneficiary, 

(B) The unclaimed property fund of 
the State in which the participant’s or 
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beneficiary’s last known address is lo-
cated, or 

(C) An individual retirement plan 
(described in paragraph (d)(1)(i) or 
(d)(1)(ii) of this section) offered by a fi-
nancial institution other than the 
qualified termination administrator to 
the public at the time of the distribu-
tion. 

(2) Except with respect to distribu-
tions to State unclaimed property 
funds (described in paragraph 
(d)(1)(iii)(B) of this section), the fidu-
ciary enters into a written agreement 
with the transferee entity which pro-
vides: 

(i) The distributed funds shall be in-
vested in an investment product de-
signed to preserve principal and pro-
vide a reasonable rate of return, wheth-
er or not such return is guaranteed, 
consistent with liquidity (except that 
distributions under paragraph 
(d)(1)(iii)(A) of this section to a bank or 
savings account are not required to be 
invested in such a product); 

(ii) For purposes of paragraph (d)(2)(i) 
of this section, the investment product 
shall— 

(A) Seek to maintain, over the term 
of the investment, the dollar value 
that is equal to the amount invested in 
the product by the individual retire-
ment plan (described in paragraph 
(d)(1)(i) or (d)(1)(ii) of this section), and 

(B) Be offered by a State or federally 
regulated financial institution, which 
shall be: a bank or savings association, 
the deposits of which are insured by 
the Federal Deposit Insurance Corpora-
tion; a credit union, the member ac-
counts of which are insured within the 
meaning of section 101(7) of the Federal 
Credit Union Act; an insurance com-
pany, the products of which are pro-
tected by State guaranty associations; 
or an investment company registered 
under the Investment Company Act of 
1940; 

(iii) All fees and expenses attendant 
to the transferee plan (described in 
paragraph (d)(1)(i) or (d)(1)(ii) of this 
section) or account (described in para-
graph (d)(1)(iii)(A) of this section), in-
cluding investments of such plan, (e.g., 
establishment charges, maintenance 
fees, investment expenses, termination 
costs and surrender charges), shall not 
exceed the fees and expenses charged 

by the provider of the plan or account 
for comparable plans or accounts es-
tablished for reasons other than the re-
ceipt of a distribution under this sec-
tion; and 

(iv) The participant or beneficiary on 
whose behalf the fiduciary makes a dis-
tribution shall have the right to en-
force the terms of the contractual 
agreement establishing the plan (de-
scribed in paragraph (d)(1)(i) or 
(d)(1)(ii) of this section) or account (de-
scribed in paragraph (d)(1)(iii)(A) of 
this section), with regard to his or her 
transferred account balance, against 
the plan or account provider. 

(3) Both the fiduciary’s selection of a 
transferee plan (described in paragraph 
(d)(1)(i) or (d)(1)(ii) of this section) or 
account (described in paragraph 
(d)(1)(iii)(A) of this section) and the in-
vestment of funds would not result in a 
prohibited transaction under section 
406 of the Act, unless such actions are 
exempted from the prohibited trans-
action provisions by a prohibited trans-
action exemption issued pursuant to 
section 408(a) of the Act. 

(e) Notice to participants and bene-
ficiaries—(1) Content. Each participant 
or beneficiary of the plan shall be fur-
nished a notice written in a manner 
calculated to be understood by the av-
erage plan participant and containing 
the following: 

(i) The name of the plan; 
(ii) A statement of the account bal-

ance, the date on which the amount 
was calculated, and, if relevant, an in-
dication that the amount to be distrib-
uted may be more or less than the 
amount stated in the notice, depending 
on investment gains or losses and the 
administrative cost of terminating the 
plan and distributing benefits; 

(iii) A description of the distribution 
options available under the plan and a 
request that the participant or bene-
ficiary elect a form of distribution and 
inform the plan administrator (or 
other fiduciary) identified in paragraph 
(e)(1)(vii) of this section of that elec-
tion; 

(iv) A statement explaining that, if a 
participant or beneficiary fails to 
make an election within 30 days from 
receipt of the notice, the plan will dis-
tribute the account balance of the par-
ticipant or beneficiary to an individual 
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retirement plan (i.e., individual retire-
ment account or annuity described in 
paragraph (d)(1)(i) or (d)(1)(ii) of this 
section) and the account balance will 
be invested in an investment product 
designed to preserve principal and pro-
vide a reasonable rate of return and li-
quidity; 

(v) A statement explaining what fees, 
if any, will be paid from the partici-
pant or beneficiary’s individual retire-
ment plan (described in paragraph 
(d)(1)(i) or (d)(1)(ii) of this section), if 
such information is known at the time 
of the furnishing of this notice; 

(vi) The name, address and phone 
number of the individual retirement 
plan (described in paragraph (d)(1)(i) or 
(d)(1)(ii) of this section) provider, if 
such information is known at the time 
of the furnishing of this notice; and 

(vii) The name, address, and tele-
phone number of the plan adminis-
trator (or other fiduciary) from whom 
a participant or beneficiary may obtain 
additional information concerning the 
termination. 

(2) Manner of furnishing notice. (i) For 
purposes of paragraph (e)(1) of this sec-
tion, a notice shall be furnished to each 

participant or beneficiary in accord-
ance with the requirements of 
§ 2520.104b–1(b)(1) of this chapter to the 
last known address of the participant 
or beneficiary; and 

(ii) In the case of a notice that is re-
turned to the plan as undeliverable, the 
plan fiduciary shall, consistent with its 
duties under section 404(a)(1) of ERISA, 
take steps to locate the participant or 
beneficiary and provide notice prior to 
making the distribution. If, after such 
steps, the fiduciary is unsuccessful in 
locating and furnishing notice to a par-
ticipant or beneficiary, the participant 
or beneficiary shall be deemed to have 
been furnished the notice and to have 
failed to make an election within 30 
days for purposes of paragraph (b)(2) of 
this section. 

(f) Model notice. The appendix to this 
section contains a model notice that 
may be used to discharge the notifica-
tion requirements under this section. 
Use of the model notice is not manda-
tory. However, use of an appropriately 
completed model notice will be deemed 
to satisfy the requirements of para-
graph (e)(1) of this section. 
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[71 FR 20850, Apr. 21, 2006; 71 FR 29219, May 
19, 2006; 72 FR 7520, Feb. 15, 2007; 73 FR 58463, 
Oct. 7, 2008] 

§ 2550.404a–4 Selection of annuity pro-
viders—safe harbor for individual 
account plans. 

(a) Scope. (1) This section establishes 
a safe harbor for satisfying the fidu-
ciary duties under section 404(a)(1)(B) 
of the Employee Retirement Income 
Security Act of 1974 (ERISA), 29 U.S.C. 
1104–1114, in selecting an annuity pro-
vider and contract for benefit distribu-
tions from an individual account plan. 
For guidance concerning the selection 
of an annuity provider for defined ben-
efit plans see 29 CFR 2509.95–1. 

(2) This section sets forth an optional 
means for satisfying the fiduciary re-
sponsibilities under section 404(a)(1)(B) 
of ERISA with respect to the selection 
of an annuity provider or contract for 
benefit distributions. This section does 
not establish minimum requirements 
or the exclusive means for satisfying 
these responsibilities. 

(b) Safe harbor. The selection of an 
annuity provider for benefit distribu-
tions from an individual account plan 
satisfies the requirements of section 
404(a)(1)(B) of ERISA if the fiduciary: 

(1) Engages in an objective, thorough 
and analytical search for the purpose 
of identifying and selecting providers 
from which to purchase annuities; 

(2) Appropriately considers informa-
tion sufficient to assess the ability of 
the annuity provider to make all fu-
ture payments under the annuity con-
tract; 

(3) Appropriately considers the cost 
(including fees and commissions) of the 
annuity contract in relation to the 
benefits and administrative services to 
be provided under such contract; 

(4) Appropriately concludes that, at 
the time of the selection, the annuity 
provider is financially able to make all 
future payments under the annuity 
contract and the cost of the annuity 
contract is reasonable in relation to 
the benefits and services to be provided 
under the contract; and 

(5) If necessary, consults with an ap-
propriate expert or experts for purposes 
of compliance with the provisions of 
this paragraph (b). 

(c) Time of selection. For purposes of 
paragraph (b) of this section, the ‘‘time 
of selection’’ may be either: 

(1) The time that the annuity pro-
vider and contract are selected for dis-
tribution of benefits to a specific par-
ticipant or beneficiary; or 

(2) The time that the annuity pro-
vider is selected to provide annuity 
contracts at future dates to partici-
pants or beneficiaries, provided that 
the selecting fiduciary periodically re-
views the continuing appropriateness 
of the conclusion described in para-
graph (b)(4) of this section, taking into 
account the factors described in para-
graphs (b)(2), (3) and (5) of this section. 
For purposes of this paragraph (c)(2), a 
fiduciary is not required to review the 
appropriateness of this conclusion with 
respect to any annuity contract pur-
chased for any specific participant or 
beneficiary. 

[73 FR 58449, Oct. 7, 2008] 

§ 2550.404a–5 Fiduciary requirements 
for disclosure in participant-di-
rected individual account plans. 

(a) General. The investment of plan 
assets is a fiduciary act governed by 
the fiduciary standards of section 
404(a)(1)(A) and (B) of the Employee 
Retirement Income Security Act of 
1974, as amended (ERISA), 29 U.S.C. 
1001 et seq. (all section references here-
in are references to ERISA unless oth-
erwise indicated). Pursuant to section 
404(a)(1)(A) and (B), fiduciaries must 
discharge their duties with respect to 
the plan prudently and solely in the in-
terest of participants and beneficiaries. 
When the documents and instruments 
governing an individual account plan, 
described in paragraph (b)(2) of this 
section, provide for the allocation of 
investment responsibilities to partici-
pants or beneficiaries, the plan admin-
istrator, as defined in section 3(16), 
must take steps to ensure, consistent 
with section 404(a)(1)(A) and (B), that 
such participants and beneficiaries, on 
a regular and periodic basis, are made 
aware of their rights and responsibil-
ities with respect to the investment of 
assets held in, or contributed to, their 
accounts and are provided sufficient in-
formation regarding the plan, includ-
ing fees and expenses, and regarding 
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designated investment alternatives, in-
cluding fees and expenses attendant 
thereto, to make informed decisions 
with regard to the management of 
their individual accounts. 

(b) Satisfaction of duty to disclose. (1) 
In general. The plan administrator of a 
covered individual account plan must 
comply with the disclosure require-
ments set forth in paragraphs (c) and 
(d) of this section with respect to each 
participant or beneficiary that, pursu-
ant to the terms of the plan, has the 
right to direct the investment of assets 
held in, or contributed to, his or her in-
dividual account. Compliance with 
paragraphs (c) and (d) of this section 
will satisfy the duty to make the reg-
ular and periodic disclosures described 
in paragraph (a) of this section, pro-
vided that the information contained 
in such disclosures is complete and ac-
curate. A plan administrator will not 
be liable for the completeness and ac-
curacy of information used to satisfy 
these disclosure requirements when the 
plan administrator reasonably and in 
good faith relies on information re-
ceived from or provided by a plan serv-
ice provider or the issuer of a des-
ignated investment alternative. 

(2) Covered individual account plan. 
For purposes of paragraph (b)(1) of this 
section, a ‘‘covered individual account 
plan’’ is any participant-directed indi-
vidual account plan as defined in sec-
tion 3(34) of ERISA, except that such 
term shall not include plans involving 
individual retirement accounts or indi-
vidual retirement annuities described 
in sections 408(k) (‘‘simplified em-
ployee pension’’) or 408(p) (‘‘simple re-
tirement account’’) of the Internal 
Revenue Code of 1986. 

(c) Disclosure of plan-related informa-
tion. A plan administrator (or person 
designated by the plan administrator 
to act on its behalf) shall provide to 
each participant or beneficiary the 
plan-related information described in 
paragraphs (c)(1) through (4) of this 
section, based on the latest informa-
tion available to the plan. 

(1) General. (i) On or before the date 
on which a participant or beneficiary 
can first direct his or her investments 
and at least annually thereafter: 

(A) An explanation of the cir-
cumstances under which participants 

and beneficiaries may give investment 
instructions; 

(B) An explanation of any specified 
limitations on such instructions under 
the terms of the plan, including any re-
strictions on transfer to or from a des-
ignated investment alternative; 

(C) A description of or reference to 
plan provisions relating to the exercise 
of voting, tender and similar rights ap-
purtenant to an investment in a des-
ignated investment alternative as well 
as any restrictions on such rights; 

(D) An identification of any des-
ignated investment alternatives of-
fered under the plan; 

(E) An identification of any des-
ignated investment managers; and 

(F) A description of any ‘‘brokerage 
windows,’’ ‘‘self-directed brokerage ac-
counts,’’ or similar plan arrangements 
that enable participants and bene-
ficiaries to select investments beyond 
those designated by the plan. 

(ii) If there is a change to the infor-
mation described in paragraph 
(c)(1)(i)(A) through (F) of this section, 
each participant and beneficiary must 
be furnished a description of such 
change at least 30 days, but not more 
than 90 days, in advance of the effec-
tive date of such change, unless the in-
ability to provide such advance notice 
is due to events that were unforesee-
able or circumstances beyond the con-
trol of the plan administrator, in which 
case notice of such change must be fur-
nished as soon as reasonably prac-
ticable. 

(2) Administrative expenses. (i)(A) On 
or before the date on which a partici-
pant or beneficiary can first direct his 
or her investments and at least annu-
ally thereafter, an explanation of any 
fees and expenses for general plan ad-
ministrative services (e.g., legal, ac-
counting, recordkeeping), which may 
be charged against the individual ac-
counts of participants and beneficiaries 
and are not reflected in the total an-
nual operating expenses of any des-
ignated investment alternative, as well 
as the basis on which such charges will 
be allocated (e.g., pro rata, per capita) 
to, or affect the balance of, each indi-
vidual account. 

(B) If there is a change to the infor-
mation described in paragraph 
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(c)(2)(i)(A) of this section, each partici-
pant and beneficiary must be furnished 
a description of such change at least 30 
days, but not more than 90 days, in ad-
vance of the effective date of such 
change, unless the inability to provide 
such advance notice is due to events 
that were unforeseeable or cir-
cumstances beyond the control of the 
plan administrator, in which case no-
tice of such change must be furnished 
as soon as reasonably practicable. 

(ii) At least quarterly, a statement 
that includes: 

(A) The dollar amount of the fees and 
expenses described in paragraph 
(c)(2)(i)(A) of this section that are ac-
tually charged (whether by liquidating 
shares or deducting dollars) during the 
preceding quarter to the participant’s 
or beneficiary’s account for such serv-
ices; 

(B) A description of the services to 
which the charges relate (e.g., plan ad-
ministration, including recordkeeping, 
legal, accounting services); and 

(C) If applicable, an explanation that, 
in addition to the fees and expenses 
disclosed pursuant to paragraph 
(c)(2)(ii) of this section, some of the 
plan’s administrative expenses for the 
preceding quarter were paid from the 
total annual operating expenses of one 
or more of the plan’s designated invest-
ment alternatives (e.g., through rev-
enue sharing arrangements, Rule 12b–1 
fees, sub-transfer agent fees). 

(3) Individual expenses. (i)(A) On or be-
fore the date on which a participant or 
beneficiary can first direct his or her 
investments and at least annually 
thereafter, an explanation of any fees 
and expenses that may be charged 
against the individual account of a par-
ticipant or beneficiary on an indi-
vidual, rather than on a plan-wide, 
basis (e.g., fees attendant to processing 
plan loans or qualified domestic rela-
tions orders, fees for investment ad-
vice, fees for brokerage windows, com-
missions, front- or back-end loads or 
sales charges, redemption fees, transfer 
fees and similar expenses, and optional 
rider charges in annuity contracts) and 
which are not reflected in the total an-
nual operating expenses of any des-
ignated investment alternative. 

(B) If there is a change to the infor-
mation described in paragraph 

(c)(3)(i)(A) of this section, each partici-
pant and beneficiary must be furnished 
a description of such change at least 30 
days, but not more than 90 days, in ad-
vance of the effective date of such 
change, unless the inability to provide 
such advance notice is due to events 
that were unforeseeable or cir-
cumstances beyond the control of the 
plan administrator, in which case no-
tice of such change must be furnished 
as soon as reasonably practicable. 

(ii) At least quarterly, a statement 
that includes: 

(A) The dollar amount of the fees and 
expenses described in paragraph 
(c)(3)(i)(A) of this section that are ac-
tually charged (whether by liquidating 
shares or deducting dollars) during the 
preceding quarter to the participant’s 
or beneficiary’s account for individual 
services; and 

(B) A description of the services to 
which the charges relate (e.g., loan 
processing fee). 

(4) Disclosures on or before first invest-
ment. The requirements of paragraphs 
(c)(1)(i), (c)(2)(i)(A), (c)(3)(i)(A) of this 
section to furnish information on or 
before the date on which a participant 
or beneficiary can first direct his or 
her investments may be satisfied by 
furnishing to the participant or bene-
ficiary the most recent annual disclo-
sure furnished to participants and 
beneficiaries pursuant those para-
graphs and any updates to the informa-
tion furnished to participants and 
beneficiaries pursuant to paragraphs 
(c)(1)(ii), (c)(2)(i)(B) and (c)(3)(i)(B) of 
this section. 

(d) Disclosure of investment-related in-
formation. The plan administrator (or 
person designated by the plan adminis-
trator to act on its behalf), based on 
the latest information available to the 
plan, shall: 

(1) Information to be provided automati-
cally. Except as provided in paragraph 
(i) of this section, furnish to each par-
ticipant or beneficiary on or before the 
date on which he or she can first direct 
his or her investments and at least an-
nually thereafter, the following infor-
mation with respect to each designated 
investment alternative offered under 
the plan— 

(i) Identifying information. Such infor-
mation shall include: 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00561 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



552 

29 CFR Ch. XXV (7–1–21 Edition) § 2550.404a–5 

(A) The name of each designated in-
vestment alternative; and 

(B) The type or category of the in-
vestment (e.g., money market fund, 
balanced fund (stocks and bonds), 
large-cap stock fund, employer stock 
fund, employer securities). 

(ii) Performance data. (A) For des-
ignated investment alternatives with 
respect to which the return is not 
fixed, the average annual total return 
of the investment for 1-, 5-, and 10-cal-
endar year periods (or for the life of the 
alternative, if shorter) ending on the 
date of the most recently completed 
calendar year; as well as a statement 
indicating that an investment’s past 
performance is not necessarily an indi-
cation of how the investment will per-
form in the future; and 

(B) For designated investment alter-
natives with respect to which the re-
turn is fixed or stated for the term of 
the investment, both the fixed or stat-
ed annual rate of return and the term 
of the investment. If, with respect to 
such a designated investment alter-
native, the issuer reserves the right to 
adjust the fixed or stated rate of return 
prospectively during the term of the 
contract or agreement, the current 
rate of return, the minimum rate guar-
anteed under the contract, if any, and 
a statement advising participants and 
beneficiaries that the issuer may ad-
just the rate of return prospectively 
and how to obtain (e.g., telephone or 
Web site) the most recent rate of re-
turn required under this section. 

(iii) Benchmarks. For designated in-
vestment alternatives with respect to 
which the return is not fixed, the name 
and returns of an appropriate broad- 
based securities market index over the 
1-, 5-, and 10-calendar year periods (or 
for the life of the alternative, if short-
er) comparable to the performance 
data periods provided under paragraph 
(d)(1)(ii)(A) of this section, and which 
is not administered by an affiliate of 
the investment issuer, its investment 
adviser, or a principal underwriter, un-
less the index is widely recognized and 
used. 

(iv) Fee and expense information. (A) 
For designated investment alternatives 
with respect to which the return is not 
fixed: 

(1) The amount and a description of 
each shareholder-type fee (fees charged 
directly against a participant’s or 
beneficiary’s investment, such as com-
missions, sales loads, sales charges, de-
ferred sales charges, redemption fees, 
surrender charges, exchange fees, ac-
count fees, and purchase fees, which 
are not included in the total annual op-
erating expenses of any designated in-
vestment alternative) and a descrip-
tion of any restriction or limitation 
that may be applicable to a purchase, 
transfer, or withdrawal of the invest-
ment in whole or in part (such as round 
trip, equity wash, or other restric-
tions); 

(2) The total annual operating ex-
penses of the investment expressed as a 
percentage (i.e., expense ratio), cal-
culated in accordance with paragraph 
(h)(5) of this section; 

(3) The total annual operating ex-
penses of the investment for a one-year 
period expressed as a dollar amount for 
a $1,000 investment (assuming no re-
turns and based on the percentage de-
scribed in paragraph (d)(1)(iv)(A)(2) of 
this section); 

(4) A statement indicating that fees 
and expenses are only one of several 
factors that participants and bene-
ficiaries should consider when making 
investment decisions; and 

(5) A statement that the cumulative 
effect of fees and expenses can substan-
tially reduce the growth of a partici-
pant’s or beneficiary’s retirement ac-
count and that participants and bene-
ficiaries can visit the Employee Ben-
efit Security Administration’s Web site 
for an example demonstrating the long- 
term effect of fees and expenses. 

(B) For designated investment alter-
natives with respect to which the re-
turn is fixed for the term of the invest-
ment, the amount and a description of 
any shareholder-type fees and a de-
scription of any restriction or limita-
tion that may be applicable to a pur-
chase, transfer or withdrawal of the in-
vestment in whole or in part. 

(v) Internet Web site address. An Inter-
net Web site address that is suffi-
ciently specific to provide participants 
and beneficiaries access to the fol-
lowing information regarding the des-
ignated investment alternative: 
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(A) The name of the alternative’s 
issuer; 

(B) The alternative’s objectives or 
goals in a manner consistent with Se-
curities and Exchange Commission 
Form N–1A or N–3, as appropriate; 

(C) The alternative’s principal strate-
gies (including a general description of 
the types of assets held by the invest-
ment) and principal risks in a manner 
consistent with Securities and Ex-
change Commission Form N–1A or N–3, 
as appropriate; 

(D) The alternative’s portfolio turn-
over rate in a manner consistent with 
Securities and Exchange Commission 
Form N–1A or N–3, as appropriate; 

(E) The alternative’s performance 
data described in paragraph (d)(1)(ii) of 
this section updated on at least a quar-
terly basis, or more frequently if re-
quired by other applicable law; and 

(F) The alternative’s fee and expense 
information described in paragraph 
(d)(1)(iv) of this section. 

(vi) Glossary. A general glossary of 
terms to assist participants and bene-
ficiaries in understanding the des-
ignated investment alternatives, or an 
Internet Web site address that is suffi-
ciently specific to provide access to 
such a glossary along with a general 
explanation of the purpose of the ad-
dress. 

(vii) Annuity options. If a designated 
investment alternative is part of a con-
tract, fund or product that permits 
participants or beneficiaries to allo-
cate contributions toward the future 
purchase of a stream of retirement in-
come payments guaranteed by an in-
surance company, the information set 
forth in paragraph (i)(2)(i) through 
(i)(2)(vii) of this section with respect to 
the annuity option, to the extent such 
information is not otherwise included 
in investment-related fees and ex-
penses described in paragraph (d)(1)(iv). 

(viii) Disclosures on or before first in-
vestment. The requirement in paragraph 
(d)(1) of this section to provide infor-
mation to a participant or beneficiary 
on or before the date on which the par-
ticipant or beneficiary can first direct 
his or her investments may be satisfied 
by furnishing to the participant or ben-
eficiary the most recent annual disclo-
sure furnished to participants and 

beneficiaries pursuant to paragraph 
(d)(1) of this section. 

(2) Comparative format. (i) Furnish the 
information described in paragraph 
(d)(1) and, if applicable, paragraph (i) of 
this section in a chart or similar for-
mat that is designed to facilitate a 
comparison of such information for 
each designated investment alternative 
available under the plan and promi-
nently displays the date, and that in-
cludes: 

(A) A statement indicating the name, 
address, and telephone number of the 
plan administrator (or a person or per-
sons designated by the plan adminis-
trator to act on its behalf) to contact 
for the provision of the information re-
quired by paragraph (d)(4) of this sec-
tion; 

(B) A statement that additional in-
vestment-related information (includ-
ing more current performance informa-
tion) is available at the listed Internet 
Web site addresses (see paragraph 
(d)(1)(v) of this section); and 

(C) A statement explaining how to re-
quest and obtain, free of charge, paper 
copies of the information required to 
be made available on a Web site pursu-
ant to paragraph (d)(1)(v), paragraph 
(i)(2)(vi), relating to annuity options, 
or paragraph (i)(3), relating to fixed-re-
turn investments, of this section. 

(ii) Nothing in this section shall pre-
clude a plan administrator from in-
cluding additional information that 
the plan administrator determines ap-
propriate for such comparisons, pro-
vided such information is not inac-
curate or misleading. 

(3) Information to be provided subse-
quent to investment. Furnish to each in-
vesting participant or beneficiary, sub-
sequent to an investment in a des-
ignated investment alternative, any 
materials provided to the plan relating 
to the exercise of voting, tender and 
similar rights appurtenant to the in-
vestment, to the extent that such 
rights are passed through to such par-
ticipant or beneficiary under the terms 
of the plan. 

(4) Information to be provided upon re-
quest. Furnish to each participant or 
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beneficiary, either at the times speci-
fied in paragraph (d)(1), or upon re-
quest, the following information relat-
ing to designated investment alter-
natives— 

(i) Copies of prospectuses (or, alter-
natively, any short-form or summary 
prospectus, the form of which has been 
approved by the Securities and Ex-
change Commission) for the disclosure 
of information to investors by entities 
registered under either the Securities 
Act of 1933 or the Investment Company 
Act of 1940, or similar documents relat-
ing to designated investment alter-
natives that are provided by entities 
that are not registered under either of 
these Acts; 

(ii) Copies of any financial state-
ments or reports, such as statements of 
additional information and shareholder 
reports, and of any other similar mate-
rials relating to the plan’s designated 
investment alternatives, to the extent 
such materials are provided to the 
plan; 

(iii) A statement of the value of a 
share or unit of each designated invest-
ment alternative as well as the date of 
the valuation; and 

(iv) A list of the assets comprising 
the portfolio of each designated invest-
ment alternative which constitute plan 
assets within the meaning of 29 CFR 
2510.3–101 and the value of each such 
asset (or the proportion of the invest-
ment which it comprises). 

(e) Form of disclosure. (1) The informa-
tion required to be disclosed pursuant 
to paragraphs (c)(1)(i), (c)(2)(i)(A), and 
(c)(3)(i)(A) of this section may be pro-
vided as part of the plan’s summary 
plan description furnished pursuant to 
ERISA section 102 or as part of a pen-
sion benefit statement furnished pursu-
ant to ERISA section 105(a)(1)(A)(i), if 
such summary plan description or pen-
sion benefit statement is furnished at a 
frequency that comports with para-
graph (c)(1)(i) of this section. 

(2) The information required to be 
disclosed pursuant to paragraphs 
(c)(2)(ii) and (c)(3)(ii) of this section 
may be included as part of a pension 
benefit statement furnished pursuant 
to ERISA section 105(a)(1)(A)(i). 

(3) A plan administrator that uses 
and accurately completes the model in 
the Appendix, taking into account each 

designated investment alternative of-
fered under the plan, will be deemed to 
have satisfied the requirements of 
paragraph (d)(2) of this section. 

(4) Except as otherwise explicitly re-
quired herein, fees and expenses may be 
expressed in terms of a monetary 
amount, formula, percentage of assets, 
or per capita charge. 

(5) The information required to be 
prepared by the plan administrator for 
disclosure under this section shall be 
written in a manner calculated to be 
understood by the average plan partici-
pant. 

(f) Selection and monitoring. Nothing 
herein is intended to relieve a fiduciary 
from its duty to prudently select and 
monitor providers of services to the 
plan or designated investment alter-
natives offered under the plan. 

(g) Manner of furnishing. Reserved. 
(h) Definitions. For purposes of this 

section, the term— 
(1) At least annually thereafter means 

at least once in any 14-month period, 
without regard to whether the plan op-
erates on a calendar year or fiscal year 
basis. 

(2) At least quarterly means at least 
once in any 3-month period, without 
regard to whether the plan operates on 
a calendar or fiscal year basis. 

(3) Average annual total return means 
the average annual compounded rate of 
return that would equate an initial in-
vestment in a designated investment 
alternative to the ending redeemable 
value of that investment calculated 
with the before tax methods of com-
putation prescribed in Securities and 
Exchange Commission Form N–1A, N–3, 
or N–4, as appropriate, except that such 
method of computation may exclude 
any front-end, deferred or other sales 
loads that are waived for the partici-
pants and beneficiaries of the covered 
individual account plan. 

(4) Designated investment alternative 
means any investment alternative des-
ignated by the plan into which partici-
pants and beneficiaries may direct the 
investment of assets held in, or con-
tributed to, their individual accounts. 
The term ‘‘designated investment al-
ternative’’ shall not include ‘‘broker-
age windows,’’ ‘‘self-directed brokerage 
accounts,’’ or similar plan arrange-
ments that enable participants and 
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beneficiaries to select investments be-
yond those designated by the plan. 

(5) Total annual operating expenses 
means: 

(i) In the case of a designated invest-
ment alternative that is registered 
under the Investment Company Act of 
1940, the annual operating expenses and 
other asset-based charges before waiv-
ers and reimbursements (e.g., invest-
ment management fees, distribution 
fees, service fees, administrative ex-
penses, separate account expenses, 
mortality and expense risk fees) that 
reduce the alternative’s rate of return, 
expressed as a percentage, calculated 
in accordance with the required Securi-
ties and Exchange Commission form, 
e.g., Form N–1A (open-end management 
investment companies) or Form N–3 or 
N–4 (separate accounts offering vari-
able annuity contracts); or 

(ii) In the case of a designated invest-
ment alternative that is not registered 
under the Investment Company Act of 
1940, the sum of the fees and expenses 
described in paragraphs (h)(5)(ii)(A) 
through (C) of this section before waiv-
ers and reimbursements, for the alter-
native’s most recently completed fiscal 
year, expressed as a percentage of the 
alternative’s average net asset value 
for that year— 

(A) Management fees as described in 
the Securities and Exchange Commis-
sion Form N–1A that reduce the alter-
native’s rate of return, 

(B) Distribution and/or servicing fees 
as described in the Securities and Ex-
change Commission Form N–1A that 
reduce the alternative’s rate of return, 
and 

(C) Any other fees or expenses not in-
cluded in paragraphs (h)(5)(ii)(A) or (B) 
of this section that reduce the alter-
native’s rate of return (e.g., externally 
negotiated fees, custodial expenses, 
legal expenses, accounting expenses, 
transfer agent expenses, recordkeeping 
fees, administrative fees, separate ac-
count expenses, mortality and expense 
risk fees), excluding brokerage costs 
described in Item 21 of Securities and 
Exchange Commission Form N–1A. 

(i) Special rules. The rules set forth in 
this paragraph apply solely for pur-
poses of paragraph (d)(1) of this sec-
tion. 

(1) Qualifying employer securities. In 
the case of designated investment al-
ternatives designed to invest in, or pri-
marily in, qualifying employer securi-
ties, within the meaning of section 407 
of ERISA, the following rules shall 
apply— 

(i) In lieu of the requirements of 
paragraph (d)(1)(v)(C) of this section 
(relating to principal strategies and 
principal risks), provide an explanation 
of the importance of a well-balanced 
and diversified investment portfolio. 

(ii) The requirements of paragraph 
(d)(1)(v)(D) of this section (relating to 
portfolio turnover rate) do not apply to 
such designated investment alter-
natives. 

(iii) The requirements of paragraph 
(d)(1)(v)(F) of this section (relating to 
fee and expense information) do not 
apply to such designated investment 
alternatives, unless the designated in-
vestment alternative is a fund with re-
spect to which participants or bene-
ficiaries acquire units of participation, 
rather than actual shares, in exchange 
for their investment. 

(iv) The requirements of paragraph 
(d)(1)(iv)(A)(2) of this section (relating 
to total annual operating expenses ex-
pressed as a percentage) do not apply 
to such designated investment alter-
natives, unless the designated invest-
ment alternative is a fund with respect 
to which participants or beneficiaries 
acquire units of participation, rather 
than actual shares, in exchange for 
their investment. 

(v) The requirements of paragraph 
(d)(1)(iv)(A)(3) of this section (relating 
to total annual operating expenses ex-
pressed as a dollar amount per $1,000 
invested) do not apply to such des-
ignated investment alternatives, unless 
the designated investment alternative 
is a fund with respect to which partici-
pants or beneficiaries acquire units of 
participation, rather than actual 
shares, in exchange for their invest-
ment. 

(vi)(A) With respect to the require-
ment in paragraph (d)(1)(ii)(A) of this 
section (relating to performance data 
for 1-, 5-, and 10-year periods), the defi-
nition of ‘‘average annual total return’’ 
as defined in paragraph (i)(1)(vi)(B) of 
this section shall apply to such des-
ignated investment alternatives in lieu 
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of the definition in paragraph (h)(3) of 
this section if the qualifying employer 
securities are publicly traded on a na-
tional exchange or generally recog-
nized market and the designated in-
vestment alternative is not a fund with 
respect to which participants or bene-
ficiaries acquire units of participation, 
rather than actual shares, in exchange 
for their investment. 

(B) The term ‘‘average annual total 
return’’ means the change in value of 
an investment in one share of stock on 
an annualized basis over a specified pe-
riod, calculated by taking the sum of 
the dividends paid during the measure-
ment period, assuming reinvestment, 
plus the difference between the stock 
price (consistent with ERISA section 
3(18)) at the end and at the beginning of 
the measurement period, and dividing 
by the stock price at the beginning of 
the measurement period; reinvestment 
of dividends is assumed to be in stock 
at market prices at approximately the 
same time actual dividends are paid. 

(C) The definition of ‘‘average annual 
total return’’ in paragraph (i)(1)(vi)(B) 
of this section shall apply to such des-
ignated investment alternatives con-
sisting of employer securities that are 
not publicly traded on a national ex-
change or generally recognized market, 
unless the designated investment alter-
native is a fund with respect to which 
participants or beneficiaries acquire 
units of participation, rather than ac-
tual shares, in exchange for their in-
vestment. Changes in value shall be 
calculated using principles similar to 
those set forth in paragraph 
(i)(1)(vi)(B) of this section. 

(2) Annuity options. In the case of a 
designated investment alternative that 
is a contract, fund or product that per-
mits participants or beneficiaries to al-
locate contributions toward the cur-
rent purchase of a stream of retirement 
income payments guaranteed by an in-
surance company, the plan adminis-
trator shall, in lieu of the information 
required by paragraphs (d)(1)(i) through 
(d)(1)(v), provide each participant or 
beneficiary the following information 
with respect to each such option: 

(i) The name of the contract, fund or 
product; 

(ii) The option’s objectives or goals 
(e.g., to provide a stream of fixed re-
tirement income payments for life); 

(iii) The benefits and factors that de-
termine the price (e.g., age, interest 
rates, form of distribution) of the guar-
anteed income payments; 

(iv) Any limitations on the ability of 
a participant or beneficiary to with-
draw or transfer amounts allocated to 
the option (e.g., lock-ups) and any fees 
or charges applicable to such with-
drawals or transfers; 

(v) Any fees that will reduce the 
value of amounts allocated by partici-
pants or beneficiaries to the option, 
such as surrender charges, market 
value adjustments, and administrative 
fees; 

(vi) A statement that guarantees of 
an insurance company are subject to 
its long-term financial strength and 
claims-paying ability; and 

(vii) An Internet Web site address 
that is sufficiently specific to provide 
participants and beneficiaries access to 
the following information— 

(A) The name of the option’s issuer 
and of the contract, fund or product; 

(B) Description of the option’s objec-
tives or goals; 

(C) Description of the option’s dis-
tribution alternatives/guaranteed in-
come payments (e.g., payments for life, 
payments for a specified term, joint 
and survivor payments, optional rider 
payments), including any limitations 
on the right of a participant or bene-
ficiary to receive such payments; 

(D) Description of costs and/or fac-
tors taken into account in determining 
the price of benefits under an option’s 
distribution alternatives/guaranteed 
income payments (e.g., age, interest 
rates, other annuitization assump-
tions); 

(E) Description of any limitations on 
the right of a participant or bene-
ficiary to withdraw or transfer 
amounts allocated to the option and 
any fees or charges applicable to a 
withdrawal or transfer; and 

(F) Description of any fees that will 
reduce the value of amounts allocated 
by participants or beneficiaries to the 
option (e.g., surrender charges, market 
value adjustments, administrative 
fees). 
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(3) Fixed-return investments. In the 
case of a designated investment alter-
native with respect to which the return 
is fixed for the term of the investment, 
the plan administrator shall, in lieu of 
complying with the requirements of 
paragraph (d)(1)(v) of this section, pro-
vide an Internet Web site address that 
is sufficiently specific to provide par-
ticipants and beneficiaries access to 
the following information— 

(i) The name of the alternative’s 
issuer; 

(ii) The alternatives objectives or 
goals (e.g., to provide stability of prin-
cipal and guarantee a minimum rate of 
return); 

(iii) The alternative’s performance 
data described in paragraph (d)(1)(ii)(B) 
of this section updated on at least a 
quarterly basis, or more frequently if 
required by other applicable law; 

(iv) The alternative’s fee and expense 
information described in paragraph 
(d)(1)(iv)(B) of this section. 

(4) Target date or similar funds. Re-
served. 

(j) Dates. (1) Effective date. This sec-
tion shall be effective on December 20, 
2010. 

(2) Applicability date. This section 
shall apply to covered individual ac-
count plans for plan years beginning on 
or after November 1, 2011. 

(3) Transitional rules. 
(i) (A) Notwithstanding paragraphs 

(b), (c) and (d) of this section, the ini-
tial disclosures required on or before 
the date on which a participant or ben-
eficiary can first direct his or her in-
vestments must be furnished no later 
than the later of 60 days after such ap-

plicability date or 60 days after the ef-
fective date of 29 CFR 2550.408b–2(c). 

(B) Notwithstanding paragraphs (b) 
and (c) of this section, the initial dis-
closures required under paragraphs 
(c)(2)(ii) and (c)(3)(ii) of this section 
must be furnished no later than 45 days 
after the end of the quarter in which 
the disclosure referred to in paragraph 
(j)(3)(i)(A) of this section was required 
to be furnished to participants and 
beneficiaries. 

(ii) For plan years beginning before 
October 1, 2021, if a plan administrator 
reasonably and in good faith deter-
mines that it does not have the infor-
mation on expenses attributable to the 
plan that is necessary to calculate, in 
accordance with paragraph (h)(3) of 
this section, the 5-year and 10-year av-
erage annual total returns for a des-
ignated investment alternative that is 
not registered under the Investment 
Company Act of 1940, the plan adminis-
trator may use a reasonable estimate 
of such expenses or the plan adminis-
trator may use the most recently re-
ported total annual operating expenses 
of the designated investment alter-
native as a substitute for such ex-
penses. When a plan administrator uses 
a reasonable estimate or the most re-
cently reported total annual operating 
expenses as a substitute for actual ex-
penses pursuant to this paragraph, the 
administrator shall inform partici-
pants of the basis on which the returns 
were determined. Nothing in this sec-
tion requires disclosure of returns for 
periods before the inception of a des-
ignated investment alternative. 
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[75 FR 64937, Oct. 20, 2010, as amended at 76 
FR 42542, July 19, 2011; 80 FR 14304, Mar. 19, 
2015] 

§ 2550.404b–1 Maintenance of the indi-
cia of ownership of plan assets out-
side the jurisdiction of the district 
courts of the United States. 

(a) No fiduciary may maintain the in-
dicia of ownership of any assets of a 
plan outside the jurisdiction of the dis-

trict courts of the United States, un-
less: 

(1) Such assets are: 
(i) Securities issued by a person, as 

defined in section 3(9) of the Employee 
Retirement Income Security Act of 
1974 (Act) (other than an individual), 
which is not organized under the laws 
of the United States or a State and 
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does not have its principal place of 
business within the United States; 

(ii) Securities issued by a govern-
ment other than the government of the 
United States or of a State, or any po-
litical subdivision, agency or instru-
mentality of such a government; 

(iii) Securities issued by a person, as 
defined in section 3(9) of the Act (other 
than an individual), the principal trad-
ing market for which securities is out-
side the jurisdiction of the district 
courts of the United States; or 

(iv) Currency issued by a government 
other than the government of the 
United States if such currency is main-
tained outside the jurisdiction of the 
district courts of the United States 
solely as an incident to the purchase, 
sale or maintenance of securities de-
scribed in paragraph (a)(1) of this sec-
tion; and 

(2)(i) Such assets are under the man-
agement and control of a fiduciary 
which is a corporation or partnership 
organized under the laws of the United 
States or a State, which fiduciary has 
its principal place of business within 
the United States and which is— 

(A) A bank as defined in section 202 
(a)(2) of the Investment Advisers Act of 
1940 that has, as of the last day of its 
most recent fiscal year, equity capital 
in excess of $1,000,000; 

(B) An insurance company which is 
qualified under the laws of more than 
one State to manage, acquire, or dis-
pose of any asset of a plan, which com-
pany has, as of the last day of its most 
recent fiscal year, net worth in excess 
of $1,000,000 and which is subject to su-
pervision and examination by the State 
authority having supervision over in-
surance companies; or 

(C) An investment adviser registered 
under the Investment Advisers Act of 
1940 that has, as of the last day of its 
most recent fiscal year, total client as-
sets under its management and control 
in excess $50,000,000 and either 

(1) Shareholders’ or partners’ equity 
in excess of $750,000 or 

(2) All of its obligations and liabil-
ities assumed or guaranteed by a per-
son described in paragraph (a)(2)(i)(A), 
(B), or (C)(1) or (a)(2)(ii)(A)(2) of this 
section; or 

(ii) Such indicia of ownership are ei-
ther 

(A) In the physical possession of, or, 
as a result of normal business oper-
ations, are in transit to the physical 
possession of, a person which is orga-
nized under the laws of the United 
States or a State, which person has its 
principal place of business in the 
United States and which is— 

(1) A bank as defined in section 
202(a)(2) of the Investment Advisers 
Act of 1940 that has, as of the last day 
of its most recent fiscal year, equity 
capital in excess of $1,000,000; 

(2) A broker or dealer registered 
under the Securities Exchange Act of 
1934 that has, as of the last day of its 
most recent fiscal year, net worth in 
excess of $750,000; or 

(3) A broker or dealer registered 
under the Securities Exchange Act of 
1934 that has all of its obligations and 
liabilities assumed or guaranteed by a 
person described in paragraph 
(a)(2)(i)(A), (B), or (C)(1) or 
(a)(2)(ii)(A)(2) of this section; or 

(B) Maintained by a broker or dealer, 
described in paragraph (a)(2)(ii)(A)(2) or 
(3) of this section, in the custody of an 
entity designated by the Securities and 
Exchange Commission as a ‘‘satisfac-
tory control location’’ with respect to 
such broker or dealer pursuant to Rule 
15c3–3 under the Securities Exchange 
Act of 1934, provided that: 

(1) Such entity holds the indicia of 
ownership as agent for the broker or 
dealer, and 

(2) Such broker or dealer is liable to 
the plan to the same extent it would be 
if it retained the physical possession of 
the indicia of ownership pursuant to 
paragraph (a)(2)(ii)(A) of this section. 

(C) Maintained by a bank described 
in paragraph (a)(2)(ii)(A)(1), in the cus-
tody of an entity that is a foreign secu-
rities depository, foreign clearing 
agency which acts as a securities de-
pository, or foreign bank, which entity 
is supervised or regulated by a govern-
ment agency or regulatory authority 
in the foreign jurisdiction having au-
thority over such depositories, clearing 
agencies or banks, provided that: 

(1) The foreign entity holds the indi-
cia of ownership as agent for the bank; 

(2) The bank is liable to the plan to 
the same extent it would be if it re-
tained the physical possession of the 
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indicia of ownership within the United 
States; 

(3) The indicia of ownership are not 
subject to any right, charge, security 
interest, lien or claim of any kind in 
favor of the foreign entity except for 
their safe custody or administration; 

(4) Beneficial ownership of the assets 
represented by the indicia of ownership 
is freely transferable without the pay-
ment of money or value other than for 
safe custody or administration; and 

(5) Upon request by the plan fidu-
ciary who is responsible for the selec-
tion and retention of the bank, the 
bank identifies to such fiduciary the 
name, address and principal place of 
business of the foreign entity which 
acts as custodian for the plan pursuant 
to this paragraph (a)(2)(ii)(C), and the 
name and address of the governmental 
agency or other regulatory authority 
that supervises or regulates that for-
eign entity. 

(b) Notwithstanding any requirement 
of paragraph (a) of this section, a fidu-
ciary with respect to a plan may main-
tain in Canada the indicia of ownership 
of plan assets which are attributable to 
a contribution made on behalf of a plan 
participant who is a citizen or resident 
of Canada, if such indicia of ownership 
must remain in Canada in order for the 
plan to qualify for and maintain tax 
exempt status under the laws of Can-
ada or to comply with other applicable 
laws of Canada or any Province of Can-
ada. 

(c) For purposes of this regulation: 
(1) The term management and control 

means the power to direct the acquisi-
tion or disposition through purchase, 
sale, pledging, or other means; and 

(2) The term depository means any 
company, or agency or instrumentality 
of government, that acts as a custodian 
of securities in connection with a sys-
tem for the central handling of securi-
ties whereby all securities of a par-
ticular class or series of any issuer de-
posited within the system are treated 
as fungible and may be transferred, 
loaned, or pledged by bookkeeping 
entry without physical delivery of se-
curities certificates. 

[42 FR 54124, Oct. 4, 1977, as amended at 46 FR 
1267, Jan. 6, 1981] 

§ 2550.404c–1 ERISA section 404(c) 
plans. 

(a) In general. (1) Section 404(c) of the 
Employee Retirement Income Security 
Act of 1974 (ERISA or the Act) provides 
that if a pension plan that provides for 
individual accounts permits a partici-
pant or beneficiary to exercise control 
over assets in his account and that par-
ticipant or beneficiary in fact exercises 
control over assets in his account, then 
the participant or beneficiary shall not 
be deemed to be a fiduciary by reason 
of his exercise of control and no person 
who is otherwise a fiduciary shall be 
liable for any loss, or by reason of any 
breach, which results from such exer-
cise of control. This section describes 
the kinds of plans that are ‘‘ERISA 
section 404(c) plans,’’ the cir-
cumstances in which a participant or 
beneficiary is considered to have exer-
cised independent control over the as-
sets in his account as contemplated by 
section 404(c), and the consequences of 
a participant’s or beneficiary’s exercise 
of control. 

(2) The standards set forth in this 
section are applicable solely for the 
purpose of determining whether a plan 
is an ERISA section 404(c) plan and 
whether a particular transaction en-
gaged in by a participant or beneficiary 
of such plan is afforded relief by sec-
tion 404(c). Such standards, therefore, 
are not intended to be applied in deter-
mining whether, or to what extent, a 
plan which does not meet the require-
ments for an ERISA section 404(c) plan 
or a fiduciary with respect to such a 
plan satisfies the fiduciary responsi-
bility or other provisions of title I of 
the Act. 

(b) ERISA section 404(c) plans—(1) In 
general. An ‘‘ERISA section 404(c) 
Plan’’ is an individual account plan de-
scribed in section 3(34) of the Act that: 

(i) Provides an opportunity for a par-
ticipant or beneficiary to exercise con-
trol over assets in his individual ac-
count (see paragraph (b)(2) of this sec-
tion); and 

(ii) Provides a participant or bene-
ficiary an opportunity to choose, from 
a broad range of investment alter-
natives, the manner in which some or 
all of the assets in his account are in-
vested (see paragraph (b)(3) of this sec-
tion). 
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(2) Opportunity to exercise control. (i) a 
plan provides a participant or bene-
ficiary an opportunity to exercise con-
trol over assets in his account only if: 

(A) Under the terms of the plan, the 
participant or beneficiary has a reason-
able opportunity to give investment in-
structions (in writing or otherwise, 
with opportunity to obtain written 
confirmation of such instructions) to 
an identified plan fiduciary who is obli-
gated to comply with such instructions 
except as otherwise provided in para-
graph (b)(2)(ii)(B) and (d)(2)(ii) of this 
section; and 

(B) The participant or beneficiary is 
provided or has the opportunity to ob-
tain sufficient information to make in-
formed investment decisions with re-
gard to investment alternatives avail-
able under the plan, and incidents of 
ownership appurtenant to such invest-
ments. For purposes of this paragraph, 
a participant or beneficiary will be 
considered to have sufficient informa-
tion if the participant or beneficiary is 
provided by an identified plan fiduciary 
(or a person or persons designated by 
the plan fiduciary to act on his behalf): 

(1) An explanation that the plan is 
intended to constitute a plan described 
in section 404(c) of the Employee Re-
tirement Income Security Act, and 29 
CFR 2550.404c–1, and that the fidu-
ciaries of the plan may be relieved of 
liability for any losses which are the 
direct and necessary result of invest-
ment instructions given by such partic-
ipant or beneficiary; 

(2) The information required pursu-
ant to 29 CFR 2550.404a–5; and 

(3) In the case of plans which offer an 
investment alternative which is de-
signed to permit a participant or bene-
ficiary to directly or indirectly acquire 
or sell any employer security (em-
ployer security alternative), a descrip-
tion of the procedures established to 
provide for the confidentiality of infor-
mation relating to the purchase, hold-
ing and sale of employer securities, and 
the exercise of voting, tender and simi-
lar rights, by participants and bene-
ficiaries, and the name, address and 
phone number of the plan fiduciary re-
sponsible for monitoring compliance 
with the procedures (see paragraphs 
(d)(2)(ii)(E)(4)(vii), (viii) and (ix) of this 
section). 

(ii) A plan does not fail to provide an 
opportunity for a participant or bene-
ficiary to exercise control over his in-
dividual account merely because it— 

(A) Imposes charges for reasonable ex-
penses. A plan may charge participants’ 
and beneficiaries’ accounts for the rea-
sonable expenses of carrying out in-
vestment instructions, provided that 
procedures are established under the 
plan to periodically inform such par-
ticipants and beneficiaries of actual ex-
penses incurred with respect to their 
respective individual accounts; 

(B) Permits a fiduciary to decline to im-
plement investment instructions by par-
ticipants and beneficiaries. A fiduciary 
may decline to implement participant 
and beneficiary instructions which are 
described at paragraph (d)(2)(ii) of this 
section, as well as instructions speci-
fied in the plan, including instruc-
tions— 

(1) Which would result in a prohibited 
transaction described in ERISA section 
406 or section 4975 of the Internal Rev-
enue Code, and 

(2) Which would generate income 
that would be taxable to the plan; 

(C) Imposes reasonable restrictions on 
frequency of investment instructions. A 
plan may impose reasonable restric-
tions on the frequency with which par-
ticipants and beneficiaries may give in-
vestment instructions. In no event, 
however, is such a restriction reason-
able unless, with respect to each in-
vestment alternative made available 
by the plan, it permits participants and 
beneficiaries to give investment in-
structions with a frequency which is 
appropriate in light of the market vol-
atility to which the investment alter-
native may reasonably be expected to 
be subject, provided that— 

(1) At least three of the investment 
alternatives made available pursuant 
to the requirements of paragraph 
(b)(3)(i)(B) of this section, which con-
stitute a broad range of investment al-
ternatives, Permit participants and 
beneficiaries to give investment in-
structions no less frequently than once 
within any three month period; and 

(2)(i) At least one of the investment 
alternatives meeting the requirements 
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of paragraph (b)(2)(ii)(C)(1) of this sec-
tion permits participants and bene-
ficiaries to give investment instruc-
tions with regard to transfers into the 
investment alternative as frequently as 
participants and beneficiaries are per-
mitted to give investment instructions 
with respect to any investment alter-
native made available by the plan 
which permits participants and bene-
ficiaries to give investment instruc-
tions more frequently than once within 
any three month period; or 

(ii) With respect to each investment 
alternative which permits participants 
and beneficiaries to give investment 
instructions more frequently than once 
within any three month period, partici-
pants and beneficiaries are permitted 
to direct their investments from such 
alternative into an income producing, 
low risk, liquid fund, subfund, or ac-
count as frequently as they are per-
mitted to give investment instructions 
with respect to each such alternative 
and, with respect to such fund, subfund 
or account, participants and bene-
ficiaries are permitted to direct invest-
ments from the fund, subfund or ac-
count to an investment alternative 
meeting the requirements of paragraph 
(b)(2)(ii)(C)(1) as frequently as they are 
permitted to give investment instruc-
tions with respect to that investment 
alternative; and 

(3) With respect to transfers from an 
investment alternative which is de-
signed to permit a participant or bene-
ficiary to directly or indirectly acquire 
or sell any employer security (em-
ployer security alternative) either: 

(i) All of the investment alternatives 
meeting the requirements of paragraph 
(b)(2)(ii)(C)(1) of this section must per-
mit participants and beneficiaries to 
give investment instructions with re-
gard to transfers into each of the in-
vestment alternatives as frequently as 
participants and beneficiaries are per-
mitted to give investment instructions 
with respect to the employer security 
alternative; or 

(ii) Participants and beneficiaries are 
permitted to direct their investments 
from each employer security alter-
native into an income producing, low 
risk, liquid fund, subfund, or account 
as frequently as they are permitted to 
give investment instructions with re-

spect to such employer security alter-
native and, with respect to such fund, 
subfund, or account, participants and 
beneficiaries are permitted to direct 
investments from the fund, subfund or 
account to each investment alternative 
meeting the requirements of paragraph 
(b)(2)(ii)(C)(1) as frequently as they are 
permitted to give investment instruc-
tions with respect to each such invest-
ment alternative. 

(iii) Paragraph (c) of this section de-
scribes the circumstances under which 
a participant or beneficiary will be 
considered to have exercised inde-
pendent control with respect to a par-
ticular transaction. 

(3) Broad range of investment alter-
natives. (i) A plan offers a broad range 
of investment alternatives only if the 
available investment alternatives are 
sufficient to provide the participant or 
beneficiary with a reasonable oppor-
tunity to: 

(A) Materially affect the potential 
return on amounts in his individual ac-
count with respect to which he is per-
mitted to exercise control and the de-
gree of risk to which such amounts are 
subject; 

(B) Choose from at least three invest-
ment alternatives: 

(1) Each of which is diversified; 
(2) Each of which has materially dif-

ferent risk and return characteristics; 
(3) Which in the aggregate enable the 

participant or beneficiary by choosing 
among them to achieve a portfolio with 
aggregate risk and return characteris-
tics at any point within the range nor-
mally appropriate for the participant 
or beneficiary; and 

(4) Each of which when combined 
with investments in the other alter-
natives tends to minimize through di-
versification the overall risk of a par-
ticipant’s or beneficiary’s portfolio; 

(C) Diversify the investment of that 
portion of his individual account with 
respect to which he is permitted to ex-
ercise control so as to minimize the 
risk of large losses, taking into ac-
count the nature of the plan and the 
size of participants’ or beneficiaries’ 
accounts. In determining whether a 
plan provides the participant or bene-
ficiary with a reasonable opportunity 
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to diversify his investments, the na-
ture of the investment alternatives of-
fered by the plan and the size of the 
portion of the individual’s account over 
which he is permitted to exercise con-
trol must be considered. Where such 
portion of the account of any partici-
pant or beneficiary is so limited in size 
that the opportunity to invest in look- 
through investment vehicles is the 
only prudent means to assure an oppor-
tunity to achieve appropriate diver-
sification, a plan may satisfy the re-
quirements of this paragraph only by 
offering look-through investment vehi-
cles. 

(ii) Diversification and look-through in-
vestment vehicles. Where look-through 
investment vehicles are available as in-
vestment alternatives to participants 
and beneficiaries, the underlying in-
vestments of the look-through invest-
ment vehicles shall be considered in de-
termining whether the plan satisfies 
the requirements of subparagraphs 
(b)(3)(i)(B) and (b)(3)(i)(C). 

(c) Exercise of control—(1) In general. 
(i) Sections 404(c)(1) and 404(c)(2) of the 
Act and paragraphs (a) and (d) of this 
section apply only with respect to a 
transaction where a participant or ben-
eficiary has exercised independent con-
trol in fact with respect to the invest-
ment of assets in his individual ac-
count under an ERISA section 404(c) 
plan. 

(ii) For purposes of sections 404(c)(1) 
and 404(c)(2) of the Act and paragraphs 
(a) and (d) of this section, a participant 
or beneficiary will be deemed to have 
exercised control with respect to vot-
ing, tender or similar rights appur-
tenant to the participant’s or bene-
ficiary’s ownership interest in an in-
vestment alternative, provided that 
the participant’s or beneficiary’s in-
vestment in the investment alternative 
was itself the result of an exercise of 
control; the participant or beneficiary 
was provided a reasonable opportunity 
to give instruction with respect to such 
incidents of ownership, including the 
provision of the information described 
in 29 CFR 2550.404a–5(d)(3); and the par-
ticipant or beneficiary has not failed to 
exercise control by reason of the cir-
cumstances described in paragraph 
(c)(2) with respect to such incidents of 
ownership. 

(2) Independent control. Whether a 
participant or beneficiary has exer-
cised independent control in fact with 
respect to a transaction depends on the 
facts and circumstances of the par-
ticular case. However, a participant’s 
or beneficiary’s exercise of control is 
not independent in fact if: 

(i) The participant or beneficiary is 
subjected to improper influence by a 
plan fiduciary or the plan sponsor with 
respect to the transaction; 

(ii) A plan fiduciary has concealed 
material non-public facts regarding the 
investment from the participant or 
beneficiary, unless the disclosure of 
such information by the plan fiduciary 
to the participant or beneficiary would 
violate any provision of federal law or 
any provision of state law which is not 
preempted by the Act; or 

(iii) The participant or beneficiary is 
legally incompetent and the respon-
sible plan fiduciary accepts the in-
structions of the participant or bene-
ficiary knowing him to be legally in-
competent. 

(3) Transactions involving a fiduciary. 
In the case of a sale, exchange or leas-
ing of property (other than a trans-
action described in paragraph 
(d)(2)(ii)(E) of this section) between an 
ERISA section 404(c) plan and a plan fi-
duciary or an affiliate of such a fidu-
ciary, or a loan to a plan fiduciary or 
an affiliate of such a fiduciary, the par-
ticipant or beneficiary will not be 
deemed to have exercised independent 
control unless the transaction is fair 
and reasonable to him. For purposes of 
this paragraph (c)(3), a transaction will 
be deemed to be fair and reasonable to 
a participant or beneficiary if he pays 
no more than, or receives no less than, 
adequate consideration (as defined in 
section 3(18) of the Act) in connection 
with the transaction. 

(4) No obligation to advise. A fiduciary 
has no obligation under part 4 of title 
I of the Act to provide investment ad-
vice to a participant or beneficiary 
under an ERISA section 404(c) plan. 

(d) Effect of independent exercise of 
control—(1) Participant or beneficiary not 
a fiduciary. If a participant or bene-
ficiary of an ERISA section 404(c) plan 
exercises independent control over as-
sets in his individual account in the 
manner described in paragraph (c), 
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then such participant or beneficiary is 
not a fiduciary of the plan by reason of 
such exercise of control. 

(2) Limitation on liability of plan fidu-
ciaries. (i) If a participant or bene-
ficiary of an ERISA section 404(c) plan 
exercises independent control over as-
sets in his individual account in the 
manner described in paragraph (c), 
then no other person who is a fiduciary 
with respect to such plan shall be lia-
ble for any loss, or with respect to any 
breach of part 4 of title I of the Act, 
that is the direct and necessary result 
of that participant’s or beneficiary’s 
exercise of control. 

(ii) Paragraph (d)(2)(i) does not apply 
with respect to any instruction, which 
if implemented— 

(A) Would not be in accordance with 
the documents and instruments gov-
erning the plan insofar as such docu-
ments and instruments are consistent 
with the provisions of title I of ERISA; 

(B) Would cause a fiduciary to main-
tain the indicia of ownership of any as-
sets of the plan outside the jurisdiction 
of the district courts of the United 
States other than as permitted by sec-
tion 404(b) of the Act and 29 CFR 
2550.404b–1; 

(C) Would jeopardize the plan’s tax 
qualified status under the Internal 
Revenue Code; 

(D) Could result in a loss in excess of 
a participant’s or beneficiary’s account 
balance; or 

(E) Would result in a direct or indi-
rect: 

(1) Sale, exchange, or lease of prop-
erty between a plan sponsor or any af-
filiate of the sponsor and the plan ex-
cept for the acquisition or disposition 
of any interest in a fund, subfund or 
portfolio managed by a plan sponsor or 
an affiliate of the sponsor, or the pur-
chase or sale of any qualifying em-
ployer security (as defined in section 
407(d)(5) of the Act) which meets the 
conditions of section 408(e) of ERISA 
and section (d)(2)(ii)(E)(4) below; 

(2) Loan to a plan sponsor or any af-
filiate of the sponsor; 

(3) Acquisition or sale of any em-
ployer real property (as defined in sec-
tion 407(d)(2) of the Act); or 

(4) Acquisition or sale of any em-
ployer security except to the extent 
that: 

(i) Such securities are qualifying em-
ployer securities (as defined in section 
407(d)(5) of the Act); 

(ii) Such securities are stock or an 
equity interest in a publicly traded 
partnership (as defined in section 
7704(b) of the Internal Revenue Code of 
1986), but only if such partnership is an 
existing partnership as defined in sec-
tion 10211(c)(2)(A) of the Revenue Act 
of 1987 (Public Law 100–203); 

(iii) Such securities are publicly trad-
ed on a national exchange or other gen-
erally recognized market; 

(iv) Such securities are traded with 
sufficient frequency and in sufficient 
volume to assure that participant and 
beneficiary directions to buy or sell the 
security may be acted upon promptly 
and efficiently; 

(v) Information provided to share-
holders of such securities is provided to 
participants and beneficiaries with ac-
counts holding such securities; 

(vi) Voting, tender and similar rights 
with respect to such securities are 
passed through to participants and 
beneficiaries with accounts holding 
such securities; 

(vii) Information relating to the pur-
chase, holding, and sale of securities, 
and the exercise of voting, tender and 
similar rights with respect to such se-
curities by participants and bene-
ficiaries, is maintained in accordance 
with procedures which are designed to 
safeguard the confidentiality of such 
information, except to the extent nec-
essary to comply with Federal laws or 
state laws not preempted by the Act; 

(viii) The plan designates a fiduciary 
who is responsible for ensuring that: 
The procedures required under subpara-
graph (d)(2)(ii)(E)(4)(vii) are sufficient 
to safeguard the confidentiality of the 
information described in that subpara-
graph, such procedures are being fol-
lowed, and the independent fiduciary 
required by subparagraph 
(d)(2)(ii)(E)(4)(ix) is appointed; and 

(ix) An independent fiduciary is ap-
pointed to carry out activities relating 
to any situations which the fiduciary 
designated by the plan for purposes of 
subparagraph (d)(2)(ii)(E)(4)(viii) deter-
mines involve a potential for undue 
employer influence upon participants 
and beneficiaries with regard to the di-
rect or indirect exercise of shareholder 
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rights. For purposes of this subpara-
graph, a fiduciary is not independent if 
the fiduciary is affiliated with any 
sponsor of the plan. 

(iii) The individual investment deci-
sions of an investment manager who is 
designated directly by a participant or 
beneficiary or who manages a look- 
through investment vehicle in which a 
participant or beneficiary has invested 
are not direct and necessary results of 
the designation of the investment man-
ager or of investment in the look- 
through investment vehicle. However, 
this paragraph (d)(2)(iii) shall not be 
construed to result in liability under 
section 405 of ERISA with respect to a 
fiduciary (other than the investment 
manager) who would otherwise be re-
lieved of liability by reason of section 
404(c)(2) of the Act and paragraph (d) of 
this section. 

(iv) Paragraph (d)(2)(i) does not serve 
to relieve a fiduciary from its duty to 
prudently select and monitor any serv-
ice provider or designated investment 
alternative offered under the plan. 

(3) Prohibited transactions. The relief 
provided by section 404(c) of the Act 
and this section applies only to the 
provisions of part 4 of title I of the Act. 
Therefore, nothing in this section re-
lieves a disqualified person from the 
taxes imposed by sections 4975 (a) and 
(b) of the Internal Revenue Code with 
respect to the transactions prohibited 
by section 4975(c)(1) of the Code. 

(e) Defintions. For purposes of this 
section: 

(1) Look-through investment vehicle 
means: 

(i) An investment company described 
in section 3(a) of the Investment Com-
pany Act of 1940, or a series investment 
company described in section 18(f) of 
the 1940 Act or any of the segregated 
portfolios of such company; 

(ii) A common or collective trust 
fund or a pooled investment fund main-
tained by a bank or similar institution, 
a deposit in a bank or similar institu-
tion, or a fixed rate investment con-
tract of a bank or similar institution; 

(iii) A pooled separate account or a 
fixed rate investment contract of an in-
surance company qualified to do busi-
ness in a State; or 

(iv) Any entity whose assets include 
plan assets by reason of a plan’s invest-
ment in the entity; 

(2) Adequate consideration has the 
meaning given it in section 3(18) of the 
Act and in any regulations under this 
title; 

(3) An affiliate of a person includes 
the following: 

(i) Any person directly or indirectly 
controlling, controlled by, or under 
common control with the person; 

(ii) Any officer, director, partner, 
employee, an employee of an affiliated 
employer, relative (as defined in sec-
tion 3(15) of ERISA), brother, sister, or 
spouse of a brother or sister, of the per-
son; and 

(iii) Any corporation or partnership 
of which the person is an officer direc-
tor or partner. 
For purposes of this paragraph (e)(3), 
the term ‘‘control’’ means, with re-
spect to a person other than an indi-
vidual, the power to exercise a control-
ling influence over the management or 
policies of such person. 

(4) A designated investment alternative 
is a specific investment identified by a 
plan fiduciary as an available invest-
ment alternative under the plan. 

(f) Examples. The provisions of this 
section are illustrated by the following 
examples. Examples (5) through (11) as-
sume that the participant has exer-
cised independent control with respect 
to his individual account under an 
ERISA section 404(c) plan described in 
paragraph (b) and has not directed a 
transaction described in paragraph 
(d)(2)(ii). 

(1) Plan A is an individual account plan de-
scribed in section 3(34) of the Act. The plan 
states that a plan participant or beneficiary 
may direct the plan administrator to invest 
any portion of his individual account in a 
particular diversified equity fund managed 
by an entity which is not affiliated with the 
plan sponsor, or any other asset administra-
tively feasible for the plan to hold. However, 
the plan provides that the plan adminis-
trator will not implement certain listed in-
structions for which plan fiduciaries would 
not be relieved of liability under section 
404(c) (see paragraph (d)(2)(ii) of this section). 
Plan participants and beneficiaries are per-
mitted to give investment instructions dur-
ing the first week of each month with re-
spect to the equity fund and at any time 
with respect to other investments. The plan 
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administrator of Plan A provides each par-
ticipant and beneficiary with the informa-
tion described in paragraph (b)(2)(i)(B) of 
this section, including the information that 
must be provided on or before the date on 
which a participant or beneficiary can first 
direct his or her investments and at least an-
nually thereafter pursuant to 29 CFR 
2550.404a–5, and provides updated information 
in the event of any change in the informa-
tion provided. Subsequent to any investment 
by a participant or beneficiary, the plan ad-
ministrator forwards to the investing partic-
ipant or beneficiary any materials provided 
to the plan relating to the exercise of voting, 
tender or similar rights attendant to owner-
ship of an interest in such investment (see 
paragraph (b)(2)(i)(B)(3) of this section and 29 
CFR 2550.404a–5(d)(3)). Upon request, the plan 
administrator provides each participant or 
beneficiary with copies of any prospectuses 
(or similar documents relating to designated 
investment alternatives that are provided by 
entities that are not registered under the Se-
curities Act of 1933 or the Investment Com-
pany Act of 1940), financial statements and 
reports, and any other materials relating to 
the designated investment alternatives 
available under the plan in accordance with 
29 CFR 2550.404a–5(d)(4)(i) through (iv). Also 
upon request, the plan administrator pro-
vides each participant and beneficiary with 
other information required by 29 CFR 
2550.404a–5(d)(4) with respect to the equity 
fund, which is a designated investment alter-
native, including a statement of the value of 
a share or unit of the participant’s or bene-
ficiary’s interest in the equity fund and the 
date of the valuation. Plan A meets the re-
quirements of paragraph (b)(2)(i)(B) of this 
section regarding the provision of invest-
ment information. 

(2) Plan C is an individual account plan de-
scribed in section 3(34) of the Act under 
which participants and beneficiaries may 
choose among three investment alternatives 
which otherwise meet the requirements of 
paragraph (b) of this section. The plan per-
mits investment instruction with respect to 
each investment alternative only on the first 
10 days of each calendar quarter, i.e., Janu-
ary 1–10, April 1–10, July 1–10 and October 1– 
10. Plan C satisfies the condition of para-
graph (b)(2)(ii)(C)(1) that instruction be per-
mitted not less frequently than once within 
any three month period, since there is not 
any three month period during which control 
could not be exercised. 

(3) Assume the same facts as in paragraph 
(f)(2), except that investment instruction 
may only be given on January 1, April 4, 
July 1 and October 1. Plan C is not an ERISA 
section 404(c) plan because it does not satisfy 
the condition of paragraph (b)(2)(ii)(C)(1) 
that instruction be permitted not less fre-
quently than once within any three month 
period. Under these facts, there is a three 

month period, e.g., January 2 through April 
1, during which control could not be exer-
cised by participants and beneficiaries. 

(4) Plan D is an individual account plan de-
scribed in section 3(34) of the Act under 
which participants and beneficiaries may 
choose among three diversified investment 
alternatives which constitute a broad range 
of investment alternatives. The plan also 
permits investment instruction with respect 
to an employer securities alternative but 
provides that a participant or beneficiary 
can invest no more than 25% of his account 
balance in this alternative. This restriction 
does not affect the availability of relief 
under section 404(c) inasmuch as it does not 
relate to the three diversified investment al-
ternatives and, therefore, does not cause the 
plan to fail to provide an opportunity to 
choose from a broad range of investment al-
ternatives. 

(5) A participant, P, independently exer-
cises control over assets in his individual ac-
count plan by directing a plan fiduciary, F, 
to invest 100% of his account balance in a 
single stock. P is not a fiduciary with re-
spect to the plan by reason of his exercise of 
control and F will not be liable for any losses 
that necessarily result form P’s investment 
instruction. 

(6) Assume the same facts as in paragraph 
(f)(5), except that P directs F to purchase the 
stock from B, who is a party in interest with 
respect to the plan. Neither P nor F has en-
gaged in a transaction prohibited under sec-
tion 406 of the Act: P because he is not a fi-
duciary with respect to the plan by reason of 
his exercise of control and F because he is 
not liable for any breach of part 4 of title I 
that is the direct and necessary consequence 
of P’s exercise of control. However, a prohib-
ited transaction under section 4975(c) of the 
Internal Revenue Code may have occurred, 
and, in the absence of an exemption, tax li-
ability may be imposed pursuant to sections 
495 (a) and (b) of the Code. 

(7) Assume the same facts as in paragraph 
(f)(5), except that P does not specify that the 
stock be purchased from B, and F chooses to 
purchase the stock from B. In the absence of 
an exemption, F has engaged in a prohibited 
transaction described in 406(a) of ERISA be-
cause the decision to purchase the stock 
from B is not a direct or necessary result of 
P’s exercise of control. 

(8) Pursuant to the terms of the plan, plan 
fiduciary F designates three reputable in-
vestment managers whom participants may 
appoint to manage assets in their individual 
accounts. Participant P selects M, one of the 
designated managers, to manage the assets 
in his account. M prudently manages P’s ac-
count for 6 months after which he incurs 
losses in managing the account through his 
imprudence. M has engaged in a breach of fi-
duciary duty because M’s imprudent man-
agement of P’s account is not a direct or 
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necessary result of P’s exercise of control 
(the choice of M as manager). F has no fidu-
ciary liability for M’s imprudence because he 
has no affirmative duty to advise P (see 
paragraph (c)(4)) and because F is relieved of 
co-fiduciary liability by reason of section 
404(c)(2) (see paragraph (d)(2)(iii)). F does 
have a duty to monitor M’s performance to 
determine the suitability of continuing M as 
an investment manager, however, and M’s 
imprudence would be a factor which F must 
consider in periodically reevaluating its de-
cision to designate M. 

(9) Participant P instructs plan fiduciary F 
to appoint G as his investment manager pur-
suant to the terms of the plan which provide 
P total discretion in choosing an investment 
manager. Through G’s imprudence, G incurs 
losses in managing P’s account. G has en-
gaged in a breach of fiduciary duty because 
G’s imprudent management of P’s account is 
not a direct or necessary result of P’s exer-
cise of control (the choice of G as manager). 
Plan fiduciary F has no fiduciary liability 
for G’s imprudence because F has no obliga-
tion to advise P (see paragraph (c)(4)) and be-
cause F is relieved of co-fiduciary liability 
for G’s actions by reason of section 404(c)(2) 
(see paragraph (d)(2)(iii)). In addition, F also 
has no duty to determine the suitability of G 
as an investment manager because the plan 
does not designate G as an investment man-
ager. 

(10) Participant P directs a plan fiduciary, 
F, a bank, to invest all of the assets in his 
individual account in a collective trust fund 
managed by F that is designed to be invested 
solely in a diversified portfolio of common 
stocks. Due to economic conditions, the 
value of the common stocks in the bank col-
lective trust fund declines while the value of 
publicly-offered fixed income obligations re-
mains relatively stable. F is not liable for 
any losses incurred by P solely because his 
individual account was not diversified to in-
clude fixed income obligations. Such losses 
are the direct result of P’s exercise of con-
trol; moreover, under paragraph (c)(4) of this 
section F has no obligation to advise P re-
garding his investment decisions. 

(11) Assume the same facts as in paragraph 
(f)(10) except that F, in managing the collec-
tive trust fund, invests the assets of the fund 
solely in a few highly speculative stocks. F 
is liable for losses resulting from its impru-
dent investment in the speculative stocks 
and for its failure to diversify the assets of 
the account. This conduct involves a sepa-
rate breach of F’s fiduciary duty that is not 
a direct or necessary result of P’s exercise of 
control (see paragraph (d)(2)(iii)). 

(g) Effective date—(1) In general. Ex-
cept as provided in paragraph (g)(2), 
this section is effective with respect to 
transactions occurring on or after the 

first day of the second plan year begin-
ning on or after October 13, 1992. 

(2) This section is effective with re-
spect to transactions occurring under a 
plan maintained pursuant to one or 
more collective bargaining agreements 
between employee representatives and 
one or more employers ratified before 
October 13, 1992 after the later of the 
date determined under paragraph (g)(1) 
or the date on which the last collective 
bargaining agreement terminates. For 
purposes of this paragraph (g)(2), any 
extension or renegotiation of a collec-
tive bargaining agreement which is 
ratified on or after October 13, 1992 is 
to be disregarded in determining the 
date on which the agreement termi-
nates. 

(3) Transactions occurring before the 
date determined under subparagraph 
(g)(1) or (2) of this section, as applica-
ble, are governed by section 404(c) of 
the Act without regard to the regula-
tion. 

[57 FR 46932, Oct. 13, 1992, as amended at 75 
FR 64946, Oct. 20, 2010] 

§ 2550.404c–5 Fiduciary relief for in-
vestments in qualified default in-
vestment alternatives. 

(a) In general. (1) This section imple-
ments the fiduciary relief provided 
under section 404(c)(5) of the Employee 
Retirement Income Security Act of 
1974, as amended (ERISA or the Act), 29 
U.S.C. 1001 et seq., under which a par-
ticipant or beneficiary in an individual 
account plan will be treated as exer-
cising control over the assets in his or 
her account for purposes of ERISA sec-
tion 404(c)(1) with respect to the 
amount of contributions and earnings 
that, in the absence of an investment 
election by the participant, are in-
vested by the plan in accordance with 
this regulation. If a participant or ben-
eficiary is treated as exercising control 
over the assets in his or her account in 
accordance with ERISA section 
404(c)(1) no person who is otherwise a 
fiduciary shall be liable under part 4 of 
title I of ERISA for any loss or by rea-
son of any breach which results from 
such participant’s or beneficiary’s ex-
ercise of control. Except as specifically 
provided in paragraph (c)(6) of this sec-
tion, a plan need not meet the require-
ments for an ERISA section 404(c) plan 
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under 29 CFR 2550.404c–1 in order for a 
plan fiduciary to obtain the relief 
under this section. 

(2) The standards set forth in this 
section apply solely for purposes of de-
termining whether a fiduciary meets 
the requirements of this regulation. 
Such standards are not intended to be 
the exclusive means by which a fidu-
ciary might satisfy his or her respon-
sibilities under the Act with respect to 
the investment of assets in the indi-
vidual account of a participant or bene-
ficiary. 

(b) Fiduciary relief. (1) Except as pro-
vided in paragraphs (b)(2), (3), and (4) of 
this section, a fiduciary of an indi-
vidual account plan that permits par-
ticipants or beneficiaries to direct the 
investment of assets in their accounts 
and that meets the conditions of para-
graph (c) of this section shall not be 
liable for any loss, or by reason of any 
breach under part 4 of title I of ERISA, 
that is the direct and necessary result 
of (i) investing all or part of a partici-
pant’s or beneficiary’s account in any 
qualified default investment alter-
native within the meaning of para-
graph (e) of this section, or (ii) invest-
ment decisions made by the entity de-
scribed in paragraph (e)(3) of this sec-
tion in connection with the manage-
ment of a qualified default investment 
alternative. 

(2) Nothing in this section shall re-
lieve a fiduciary from his or her duties 
under part 4 of title I of ERISA to pru-
dently select and monitor any qualified 
default investment alternative under 
the plan or from any liability that re-
sults from a failure to satisfy these du-
ties, including liability for any result-
ing losses. 

(3) Nothing in this section shall re-
lieve any fiduciary described in para-
graph (e)(3)(i) of this section from its 
fiduciary duties under part 4 of title I 
of ERISA or from any liability that re-
sults from a failure to satisfy these du-
ties, including liability for any result-
ing losses. 

(4) Nothing in this section shall pro-
vide relief from the prohibited trans-
action provisions of section 406 of 
ERISA, or from any liability that re-
sults from a violation of those provi-
sions, including liability for any result-
ing losses. 

(c) Conditions. With respect to the in-
vestment of assets in the individual ac-
count of a participant or beneficiary, a 
fiduciary shall qualify for the relief de-
scribed in paragraph (b)(1) of this sec-
tion if: 

(1) Assets are invested in a qualified 
default investment alternative within 
the meaning of paragraph (e) of this 
section; 

(2) The participant or beneficiary on 
whose behalf the investment is made 
had the opportunity to direct the in-
vestment of the assets in his or her ac-
count but did not direct the invest-
ment of the assets; 

(3) The participant or beneficiary on 
whose behalf an investment in a quali-
fied default investment alternative 
may be made is furnished a notice that 
meets the requirements of paragraph 
(d) of this section: 

(i) (A) At least 30 days in advance of 
the date of plan eligibility, or at least 
30 days in advance of the date of any 
first investment in a qualified default 
investment alternative on behalf of a 
participant or beneficiary described in 
paragraph (c)(2) of this section; or 

(B) On or before the date of plan eli-
gibility provided the participant has 
the opportunity to make a permissible 
withdrawal (as determined under sec-
tion 414(w) of the Internal Revenue 
Code of 1986, as amended (Code)); and 

(ii) Within a reasonable period of 
time of at least 30 days in advance of 
each subsequent plan year; 

(4) A fiduciary provides to a partici-
pant or beneficiary the material set 
forth in 29 CFR 2550.404c- 
1(b)(2)(i)(B)(1)(viii) and (ix) and 29 CFR 
404c-1(b)(2)(i)(B)(2) relating to a partici-
pant’s or beneficiary’s investment in a 
qualified default investment alter-
native; 

(5)(i) Any participant or beneficiary 
on whose behalf assets are invested in 
a qualified default investment alter-
native may transfer, in whole or in 
part, such assets to any other invest-
ment alternative available under the 
plan with a frequency consistent with 
that afforded to a participant or bene-
ficiary who elected to invest in the 
qualified default investment alter-
native, but not less frequently than 
once within any three month period; 
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(ii)(A) Except as provided in para-
graph (c)(5)(ii)(B) of this section, any 
transfer described in paragraph 
(c)(5)(i), or any permissible withdrawal 
as determined under section 414(w)(2) of 
the Code, by a participant or bene-
ficiary of assets invested in a qualified 
default investment alternative, in 
whole or in part, resulting from the 
participant’s or beneficiary’s election 
to make such a transfer or withdrawal 
during the 90-day period beginning on 
the date of the participant’s first elec-
tive contribution as determined under 
section 414(w)(2)(B) of the Code, or 
other first investment in a qualified 
default investment alternative on be-
half of a participant or beneficiary de-
scribed in paragraph (c)(2) of this sec-
tion, shall not be subject to any re-
strictions, fees or expenses (including 
surrender charges, liquidation or ex-
change fees, redemption fees and simi-
lar expenses charged in connection 
with the liquidation of, or transfer 
from, the investment); 

(B) Paragraph (c)(5)(ii)(A) of this sec-
tion shall not apply to fees and ex-
penses that are charged on an ongoing 
basis for the operation of the invest-
ment itself (such as investment man-
agement fees, distribution and/or serv-
ice fees, ‘‘12b–1’’ fees, or legal, account-
ing, transfer agent and similar admin-
istrative expenses), and are not im-
posed, or do not vary, based on a par-
ticipant’s or beneficiary’s decision to 
withdraw, sell or transfer assets out of 
the qualified default investment alter-
native; and 

(iii) Following the end of the 90-day 
period described in paragraph 
(c)(5)(ii)(A) of this section, any transfer 
or permissible withdrawal described in 
this paragraph (c)(5) of this section 
shall not be subject to any restrictions, 
fees or expenses not otherwise applica-
ble to a participant or beneficiary who 
elected to invest in that qualified de-
fault investment alternative; and 

(6) The plan offers a ‘‘broad range of 
investment alternatives’’ within the 
meaning of 29 CFR 2550.404c–1(b)(3). 

(d) Notice. The notice required by 
paragraph (c)(3) of this section shall be 
written in a manner calculated to be 
understood by the average plan partici-
pant and shall contain the following: 

(1) A description of the cir-
cumstances under which assets in the 
individual account of a participant or 
beneficiary may be invested on behalf 
of the participant or beneficiary in a 
qualified default investment alter-
native; and, if applicable, an expla-
nation of the circumstances under 
which elective contributions will be 
made on behalf of a participant, the 
percentage of such contributions, and 
the right of the participant to elect not 
to have such contributions made on the 
participant’s behalf (or to elect to have 
such contributions made at a different 
percentage); 

(2) An explanation of the right of par-
ticipants and beneficiaries to direct 
the investment of assets in their indi-
vidual accounts; 

(3) A description of the qualified de-
fault investment alternative, including 
a description of the investment objec-
tives, risk and return characteristics 
(if applicable), and fees and expenses 
attendant to the investment alter-
native; 

(4) A description of the right of the 
participants and beneficiaries on whose 
behalf assets are invested in a qualified 
default investment alternative to di-
rect the investment of those assets to 
any other investment alternative 
under the plan, including a description 
of any applicable restrictions, fees or 
expenses in connection with such 
transfer; and 

(5) An explanation of where the par-
ticipants and beneficiaries can obtain 
investment information concerning the 
other investment alternatives avail-
able under the plan. 

(e) Qualified default investment alter-
native. For purposes of this section, a 
qualified default investment alter-
native means an investment alter-
native available to participants and 
beneficiaries that: 

(1)(i) Does not hold or permit the ac-
quisition of employer securities, except 
as provided in paragraph (ii). 

(ii) Paragraph (e)(1)(i) of this section 
shall not apply to: (A) Employer secu-
rities held or acquired by an invest-
ment company registered under the In-
vestment Company Act of 1940 or a 
similar pooled investment vehicle reg-
ulated and subject to periodic examina-
tion by a State or Federal agency and 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00582 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



573 

Employee Benefits Security Admin., DOL § 2550.404c–5 

with respect to which investment in 
such securities is made in accordance 
with the stated investment objectives 
of the investment vehicle and inde-
pendent of the plan sponsor or an affil-
iate thereof; or (B) with respect to a 
qualified default investment alter-
native described in paragraph (e)(4)(iii) 
of this section, employer securities ac-
quired as a matching contribution from 
the employer/plan sponsor, or employer 
securities acquired prior to manage-
ment by the investment management 
service to the extent the investment 
management service has discretionary 
authority over the disposition of such 
employer securities; 

(2) Satisfies the requirements of 
paragraph (c)(5) of this section regard-
ing the ability of a participant or bene-
ficiary to transfer, in whole or in part, 
his or her investment from the quali-
fied default investment alternative to 
any other investment alternative 
available under the plan; 

(3) Is: 
(i) Managed by: (A) an investment 

manager, within the meaning of sec-
tion 3(38) of the Act; (B) a trustee of 
the plan that meets the requirements 
of section 3(38)(A), (B) and (C) of the 
Act; or 

(C) the plan sponsor, or a committee 
comprised primarily of employees of 
the plan sponsor, which is a named fi-
duciary within the meaning of section 
402(a)(2) of the Act; 

(ii) An investment company reg-
istered under the Investment Company 
Act of 1940; or 

(iii) An investment product or fund 
described in paragraph (e)(4)(iv) or (v) 
of this section; and 

(4) Constitutes one of the following: 
(i) An investment fund product or 

model portfolio that applies generally 
accepted investment theories, is diver-
sified so as to minimize the risk of 
large losses and that is designed to pro-
vide varying degrees of long-term ap-
preciation and capital preservation 
through a mix of equity and fixed in-
come exposures based on the partici-
pant’s age, target retirement date 
(such as normal retirement age under 
the plan) or life expectancy. Such prod-
ucts and portfolios change their asset 
allocations and associated risk levels 
over time with the objective of becom-

ing more conservative (i.e., decreasing 
risk of losses) with increasing age. For 
purposes of this paragraph (e)(4)(i), 
asset allocation decisions for such 
products and portfolios are not re-
quired to take into account risk toler-
ances, investments or other preferences 
of an individual participant. An exam-
ple of such a fund or portfolio may be 
a ‘‘life-cycle’’ or ‘‘targeted-retirement- 
date’’ fund or account. 

(ii) An investment fund product or 
model portfolio that applies generally 
accepted investment theories, is diver-
sified so as to minimize the risk of 
large losses and that is designed to pro-
vide long-term appreciation and cap-
ital preservation through a mix of eq-
uity and fixed income exposures con-
sistent with a target level of risk ap-
propriate for participants of the plan 
as a whole. For purposes of this para-
graph (e)(4)(ii), asset allocation deci-
sions for such products and portfolios 
are not required to take into account 
the age, risk tolerances, investments 
or other preferences of an individual 
participant. An example of such a fund 
or portfolio may be a ‘‘balanced’’ fund. 

(iii) An investment management 
service with respect to which a fidu-
ciary, within the meaning of paragraph 
(e)(3)(i) of this section, applying gen-
erally accepted investment theories, 
allocates the assets of a participant’s 
individual account to achieve varying 
degrees of long-term appreciation and 
capital preservation through a mix of 
equity and fixed income exposures, of-
fered through investment alternatives 
available under the plan, based on the 
participant’s age, target retirement 
date (such as normal retirement age 
under the plan) or life expectancy. 
Such portfolios are diversified so as to 
minimize the risk of large losses and 
change their asset allocations and as-
sociated risk levels for an individual 
account over time with the objective of 
becoming more conservative (i.e., de-
creasing risk of losses) with increasing 
age. For purposes of this paragraph 
(e)(4)(iii), asset allocation decisions are 
not required to take into account risk 
tolerances, investments or other pref-
erences of an individual participant. 
An example of such a service may be a 
‘‘managed account.’’ 
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(iv)(A) Subject to paragraph 
(e)(4)(iv)(B) of this section, an invest-
ment product or fund designed to pre-
serve principal and provide a reason-
able rate of return, whether or not such 
return is guaranteed, consistent with 
liquidity. Such investment product 
shall for purposes of this paragraph 
(e)(4)(iv): 

(1) Seek to maintain, over the term 
of the investment, the dollar value 
that is equal to the amount invested in 
the product; and 

(2) Be offered by a State or federally 
regulated financial institution. 

(B) An investment product described 
in this paragraph (e)(4)(iv) shall con-
stitute a qualified default investment 
alternative for purposes of paragraph 
(e) of this section for not more than 120 
days after the date of the participant’s 
first elective contribution (as deter-
mined under section 414(w)(2)(B) of the 
Code). 

(v)(A) Subject to paragraph 
(e)(4)(v)(B) of this section, an invest-
ment product or fund designed to pre-
serve principal; provide a rate of return 
generally consistent with that earned 
on intermediate investment grade 
bonds; and provide liquidity for with-
drawals by participants and bene-
ficiaries, including transfers to other 
investment alternatives. Such invest-
ment product or fund shall, for pur-
poses of this paragraph (e)(4)(v), meet 
the following requirements: 

(1) There are no fees or surrender 
charges imposed in connection with 
withdrawals initiated by a participant 
or beneficiary; and 

(2) Such investment product or fund 
invests primarily in investment prod-
ucts that are backed by State or feder-
ally regulated financial institutions. 

(B) An investment product or fund 
described in this paragraph (e)(4)(v) 
shall constitute a qualified default in-
vestment alternative for purposes of 
paragraph (e) of this section solely for 
purposes of assets invested in such 
product or fund before December 24, 
2007. 

(vi) An investment fund product or 
model portfolio that otherwise meets 
the requirements of this section shall 
not fail to constitute a product or port-
folio for purposes of paragraph (e)(4)(i) 
or (ii) of this section solely because the 

product or portfolio is offered through 
variable annuity or similar contracts 
or through common or collective trust 
funds or pooled investment funds and 
without regard to whether such con-
tracts or funds provide annuity pur-
chase rights, investment guarantees, 
death benefit guarantees or other fea-
tures ancillary to the investment fund 
product or model portfolio. 

(f) Preemption of State laws. (1) Sec-
tion 514(e)(1) of the Act provides that 
title I of the Act supersedes any State 
law that would directly or indirectly 
prohibit or restrict the inclusion in 
any plan of an automatic contribution 
arrangement. For purposes of section 
514(e) of the Act and this paragraph (f), 
an automatic contribution arrange-
ment is an arrangement (or the provi-
sions of a plan) under which: 

(i) A participant may elect to have 
the plan sponsor make payments as 
contributions under the plan on his or 
her behalf or receive such payments di-
rectly in cash; 

(ii) A participant is treated as having 
elected to have the plan sponsor make 
such contributions in an amount equal 
to a uniform percentage of compensa-
tion provided under the plan until the 
participant specifically elects not to 
have such contributions made (or spe-
cifically elects to have such contribu-
tions made at a different percentage); 
and 

(iii) Contributions are invested in ac-
cordance with paragraphs (a) through 
(e) of this section. 

(2) A State law that would directly or 
indirectly prohibit or restrict the in-
clusion in any pension plan of an auto-
matic contribution arrangement is su-
perseded as to any pension plan, re-
gardless of whether such plan includes 
an automatic contribution arrange-
ment as defined in paragraph (f)(1) of 
this section. 

(3) The administrator of an auto-
matic contribution arrangement with-
in the meaning of paragraph (f)(1) of 
this section shall be considered to have 
satisfied the notice requirements of 
section 514(e)(3) of the Act if notices 
are furnished in accordance with para-
graphs (c)(3) and (d) of this section. 

(4) Nothing in this paragraph (f) pre-
cludes a pension plan from including an 
automatic contribution arrangement 
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that does not meet the conditions of 
paragraphs (a) through (e) of this sec-
tion. 

[72 FR 60478, Oct. 24, 2007; 73 FR 23350, Apr. 
30, 2008] 

§ 2550.407a–1 General rule for the ac-
quisition and holding of employer 
securities and employer real prop-
erty. 

(a) In general. Section 407(a)(1) of the 
Employee Retirement Income Security 
Act of 1974 (the Act) states that except 
as otherwise provided in section 407 
and section 414 of the Act, a plan may 
not acquire or hold any employer secu-
rity which is not a qualifying employer 
security or any employer real property 
which is not qualifying employer real 
property. Section 406(a)(1)(E) prohibits 
a fiduciary from knowingly causing a 
plan to engage in a transaction which 
constitutes a direct or indirect acquisi-
tion, on behalf of a plan, of any em-
ployer security or employer real prop-
erty in violation of section 407(a), and 
section 406(a)(2) prohibits a fiduciary 
who has authority or discretion to con-
trol or manage assets of a plan to per-
mit the plan to hold any employer se-
curity or employer real property if he 
knows or should know that holding 
such security or real property violates 
section 407(a). 

(b) Requirements applicable to all plans. 
A plan may hold or acquire only em-
ployer securities which are qualifying 
employer securities and employer real 
property which is qualifying employer 
real property. A plan may not hold em-
ployer securities and employer real 
property which are not qualifying em-
ployer securities and qualifying em-
ployer real property, except to the ex-
tent that: 

(1) The employer security is held by a 
plan which has made an election under 
section 407(c)(3) of the Act; or 

(2) The employer security is a loan or 
other extension of credit which satis-
fies the requirements of section 
414(c)(1) of the Act or the employer real 
property is leased to the employer pur-
suant to a lease which satisfies the re-
quirements of section 414(c)(2) of the 
Act. 

[42 FR 47201, Sept. 20, 1977; 42 FR 59842, Nov. 
22, 1977] 

§ 2550.407a–2 Limitation with respect 
to the acquisition of qualifying em-
ployer securities and qualifying em-
ployer real property. 

(a) In general. Section 407(a)(2) of the 
Employee Retirement Income Security 
Act of 1974 (the Act) provides that a 
plan may not acquire any qualifying 
employer security or qualifying em-
ployer real property, if immediately 
after such acquisition the aggregate 
fair market value of qualifying em-
ployer securities and qualifying em-
ployer real property held by the plan 
exceeds 10 percent of the fair market 
value of the assets of the plan. 

(b) Acquisition. For pusposes of sec-
tion 407(a) of the Act, an acquisition by 
a plan of qualifying employer securi-
ties or qualifying employer real prop-
erty shall include, but not be limited 
to, an acquisition by purchase, by the 
exchange of plan assets, by the exercise 
of warrants or rights, by the conver-
sion of a security (except any acquisi-
tion pursuant to a conversion exempt 
under section 408(b)(7) of the Act), by 
default of a loan where the qualifying 
employer security or qualifying em-
ployer real property was security for 
the loan, or by the contribution of such 
securities or real property to the plan. 
However, an acquisition of a security 
shall not be deemed to have occured if 
a plan acquires the security as a result 
of a stock dividend or stock split. 

(c) Fair market value—Indebtedness in-
curred in connection with the acquisition 
of a plan asset. In determining whether 
a plan is in compliance with the limi-
tation on the acquisition of qualifying 
employer securities and qualifying em-
ployer real property in section 
407(a)(2), the limitation on the holding 
of qualifying employer securities and 
qualifying employer real property in 
section 407(a)(3) and § 2550.407a–3 there-
under, and the requirement regarding 
the disposition of employer securities 
and employer real property in section 
407(a)(4) and § 2550.407a–4 thereunder, 
the fair market value of total plan as-
sets shall be the fair market value of 
such assets less the unpaid amount of: 

(1) Any indebtedness incurred by the 
plan in acquiring such assets; 

(2) Any indebtedness incurred before 
the acquisition of such assets if such 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00585 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



576 

29 CFR Ch. XXV (7–1–21 Edition) § 2550.407d–5 

indebtedness would not have been in-
curred but for such acquisition; and 

(3) Any indebtedness incurred after 
the acquisition of such assets if such 
indebtedness would not have been in-
curred but for such acquisition and the 
incurrence of such indebtedness was 
reasonably foreseeable at the time of 
such acquisition. However, the fair 
market value of qualifying employer 
securities and qualifying employer real 
property shall be the fair market value 
of such assets without any reduction 
for the unpaid amount of any indebted-
ness incurred by the plan in connection 
with the acquisition of such employer 
securities and employer real property. 

(d) Examples. (1) Plan assets have a 
fair market value of $100,000. The plan 
has no liabilities other than liabilities 
for vested benefits of participants and 
does not own any employer securities 
or employer real property. The plan 
proposes to acquire qualifying em-
ployer securities with a fair market 
value of $10,000 by paying $1,000 in cash 
and borrowing $9,000. The fair market 
value of plan assets would be $100,000 
($100,000 of plan assets less $1,000 cash 
payment plus $10,000 of employer secu-
rities less $9,000 indebtedness), the fair 
market value of the qualifying em-
ployer securities would be $10,000, 
which is 10 percent of the fair market 
value of plan assets. Accordingly, the 
acquisition would not contravene sec-
tion 407(a). 

(2) Plan assets have a fair market 
value of $100,000. The plan has liabil-
ities of $20,000 which were incurred in 
connection with the acquisition of 
those assets, and does not own any em-
ployer securities or employer real 
property. The plan proposes to pay 
cash for qualifying employer securities 
with a fair market value of $10,000. The 
fair market value of plan assets would 
be $80,000 ($100,000 of plan assets less 
$10,000 cash payment plus $10,000 of em-
ployer securities less $20,000 indebted-
ness), the fair market value of the 
qualifying employer securities would 
be $10,000, which is 12.5 percent of the 
fair market value of plan assets. Ac-
cordingly, the acquisition would con-
travene section 407(a). 

[42 FR 47201, Sept. 20, 1977] 

§ 2550.407d–5 Definition of the term 
‘‘qualifying employer security’’. 

(a) In general. For purposes of this 
section and section 407(d)(5) of the Em-
ployee Retirement Income Security 
Act of 1974 (the Act), the term ‘‘quali-
fying employer security’’ means an em-
ployer security which is: 

(1) Stock; or 
(2) A marketable obligation, as de-

fined in paragraph (b) of this section 
and section 407(e) of the Act. 

(b) For purposes of paragraph (a)(2) of 
this section and section 407(d)(5) of the 
Act, the term ‘‘marketable obligation’’ 
means a bond, debenture, note, or cer-
tificate, or other evidence of indebted-
ness (hereinafter in this paragraph re-
ferred to as ‘‘obligation’’) if: 

(1) Such obligation is acquired— 
(i) On the market, either— 
(A) At the price of the obligation pre-

vailing on a national securities ex-
change which is registered with the Se-
curities and Exchange Commission, or 

(B) If the obligation is not traded on 
such a national securities exchange, at 
a price not less favorable to the plan 
than the offering price for the obliga-
tion as established by current bid and 
asked prices quoted by persons inde-
pendent of the issuer; 

(ii) From an underwriter, at a price— 
(A) Not in excess of the public offer-

ing price for the obligation as set forth 
in a prospectus or offering circular 
filed with the Securities and Exchange 
Commission, and 

(B) At which a substantial portion of 
the same issue is acquired by persons 
independent of the issuer; or 

(iii) Directly from the issuer at a 
price not less favorable to the plan 
than the price paid currently for a sub-
stantial portion of the same issue by 
persons independent of the issuer; 

(2) Immediately following acquisition 
of such obligation, 

(i) Not more than 25 percent of the 
aggregate amount of obligations issued 
in such issue and outstanding at the 
time of acquisition is held by the plan, 
and 

(ii) At least 50 percent of the aggre-
gate amount referred to in paragraph 
(A) is held by persons independent of 
the issuer; and 
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(3) Immediately following acquisition 
of the obligation, not more than 25 per-
cent of the assets of the plan is in-
vested in obligations of the employer 
or an affiliate of the employer. 

[42 FR 44388, Sept. 2, 1977] 

§ 2550.407d–6 Definition of the term 
‘‘employee stock ownership plan’’. 

(a) In general—(1) Type of plan. To be 
an ‘‘ESOP’’ (employee stock ownership 
plan), a plan described in section 
407(d)(6)(A) of the Employee Retire-
ment Income Security Act of 1974 (the 
Act) must meet the requirements of 
this section. See section 407(d)(6)(B). 

(2) Designation as ESOP. To be an 
ESOP, a plan must be formally des-
ignated as such in the plan document. 

(3) Retroactive amendment. A plan 
meets the requirements of this section 
as of the date that it is designated as 
an ESOP if it is amended retroactively 
to meet, and in fact does meet, such re-
quirements at any of the following 
times: 

(i) 12 months after the date on which 
the plan is designated as an ESOP; 

(ii) 90 days after a determination let-
ter is issued with respect to the quali-
fication of the plan as an ESOP under 
this section, but only if the determina-
tion is requested by the date in para-
graph (a)(3)(i) of this section; or 

(iii) A later date approved by the In-
ternal Revenue Service district direc-
tor. 

(4) Addition to other plan. An ESOP 
may form a portion of a plan the bal-
ance of which includes a qualified pen-
sion, profit-sharing, or stock bonus 
plan which is not an ESOP. A reference 
to an ESOP includes an ESOP that 
forms a portion of another plan. 

(5) Conversion of existing plan to an 
ESOP. If an existing pension, profit- 
sharing, or stock bonus plan is con-
verted into an ESOP, the requirements 
of section 404 of the Act, relating to fi-
duciary duties, and section 401(a) of the 
Internal Revenue Code (the Code), re-
lating to requirements for plans estab-
lished for the exclusive benefit of em-
ployees, apply to such conversion. A 
conversion may constitute a termi-
nation of an existing plan. For defini-
tion of a termination, see the regula-
tions under section 411(d)(3) of the Code 
and section 4041(f) of the Act. 

(6) Certain arrangements barred—(i) 
Buy-sell agreements. An arrangement in-
volving an ESOP that creates a put op-
tion must not provide for the issuance 
of put options other than as provided 
under § 2550.408b–3 (j), (k) and (l). Also, 
an ESOP must not otherwise obligate 
itself to acquire securities from a par-
ticular security holder at an indefinite 
time determined upon the happening of 
an event such as the death of the hold-
er. 

(b) Plan designed to invest primarily in 
qualifying employer securities. A plan 
constitutes an ESOP only if the plan 
specifically states that it is designed to 
invest primarily in qualifying em-
ployer securities. Thus, a stock bonus 
plan or a money purchase pension plan 
constituting an ESOP may invest part 
of its assets in other than qualifying 
employer securities. Such plan will be 
treated the same as other stock bonus 
plans or money purchase pension plans 
qualified under section 401(a) of the 
Code with respect to those invest-
ments. 

(c) Regulations of the Secretary of the 
Treasury. A plan constitutes an ESOP 
for a plan year only if it meets such 
other requirements as the Secretary of 
the Treasury may prescribe by regula-
tion under section 4975(e)(7) of the 
Code. (See 26 CFR 54.4975–11). 

[42 FR 44388, Sept. 2, 1977] 

§ 2550.408b–1 General statutory ex-
emption for loans to plan partici-
pants and beneficiaries who are 
parties in interest with respect to 
the plan. 

(a)(1) In general. Section 408(b)(1) of 
the Employee Retirement Income Se-
curity Act of 1974 (the Act or ERISA) 
exempts from the prohibitions of sec-
tion 406(a), 406(b)(1) and 406(b)(2) loans 
by a plan to parties in interest who are 
participants or beneficiaries of the 
plan, provided that such loans: 

(i) Are available to all such partici-
pants and beneficiaries on a reasonably 
equivalent basis; 

(ii) Are not made available to highly 
compensated employees, officers or 
shareholders in an amount greater 
than the amount made available to 
other employees; 
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(iii) Are made in accordance with 
specific provisions regarding such loans 
set forth in the plan; 

(iv) Bear a reasonable rate of inter-
est; and 

(v) Are adequately secured. 
The Internal Revenue Code (the Code) 
contains parallel provisions to section 
408(b)(1) of the Act. Effective, Decem-
ber 31, 1978, section 102 of Reorganiza-
tion Plan No. 4 of 1978 (43 FR 47713, Oc-
tober 17, 1978) transferred the authority 
of the Secretary of the Treasury to 
promulgate regulations of the type 
published herein to the Secretary of 
Labor. Therefore, all references herein 
to section 408(b)(1) of the Act should be 
read to include reference to the par-
allel provisions of section 4975(d)(1) of 
the Code. 
Section 1114(b)(15)(B) of the Tax Re-
form Act of 1986 amended section 
408(b)(1)(B) of ERISA by deleting the 
phrase ‘‘highly compensated employ-
ees, officers or shareholders’’ and sub-
stituting the phrase ‘‘highly com-
pensated employees (within the mean-
ing of section 414(q) of the Internal 
Revenue Code of 1986).’’ Thus, for plans 
with participant loan programs which 
are subject to the amended section 
408(b)(1)(B), the requirements of this 
regulation should be read to conform 
with the amendment. 

(2) Scope. Section 408(b)(1) of the Act 
does not contain an exemption from 
acts described in section 406(b)(3) of the 
Act (prohibiting fiduciaries from re-
ceiving consideration for their own per-
sonal account from any party dealing 
with a plan in connection with a trans-
action involving plan assets). If a loan 
from a plan to a participant who is a 
party in interest with respect to that 
plan involves an act described in sec-
tion 406(b)(3), such an act constitutes a 
separate transaction which is not ex-
empt under section 408(b)(1) of the Act. 
The provisions of section 408(b)(1) are 
further limited by section 408(d) of the 
Act (relating to transactions with 
owner-employees and related persons). 

(3) Loans. (i) Section 408(b)(1) of the 
Act provides relief from the prohibi-
tions of section 406(a), 406(b)(1) and 
406(b)(2) for the making of a partici-
pant loan. The term ‘‘participant loan’’ 
refers to a loan which is arranged and 
approved by the fiduciary admin-

istering the loan program primarily in 
the interest of the participant and 
which otherwise satisfies the criteria 
set forth in section 408(b)(1) of the Act. 
The existence of a participant loan or 
participant loan program will be deter-
mined upon consideration of all rel-
evant facts and circumstances. Thus, 
for example, the mere presence of a 
loan document appearing to satisfy the 
requirements of section 408(b)(1) will 
not be dispositive of whether a partici-
pant loan exists where the subsequent 
administration of the loan indicates 
that the parties to the loan agreement 
did not intend the loan to be repaid. 
Moreover, a loan program containing a 
precondition designed to benefit a 
party in interest (other than the par-
ticipant) is not afforded relief by sec-
tion 408(b)(1) or this regulation. In this 
regard, section 408(b)(1) recognizes that 
a program of participant loans, like 
other plan investments, must be pru-
dently established and administered 
for the exclusive purpose of providing 
benefits to participants and bene-
ficiaries of the plan. 

(ii) For the purpose of this regula-
tion, the term ‘‘loan’’ will include any 
renewal or modification of an existing 
loan agreement, provided that, at the 
time of each such renewal or modifica-
tion, the requirements of section 
408(b)(1) and this regulation are met. 

(4) Examples. The following examples 
illustrate the provisions of § 2550.408b– 
1(a). 

Example 1: T, a trustee of plan P, has exclu-
sive discretion over the management and dis-
position of plan assets. As a result, T is a fi-
duciary with respect to P under section 
3(21)(A) of the Act and a party in interest 
with respect to P pursuant to section 3(14)(A) 
of the Act. T is also a participant in P. 
Among T’s duties as fiduciary is the admin-
istration of a participant loan program 
which meets the requirements of section 
408(b)(1) of the Act. Pursuant to strict objec-
tive criteria stated under the program, T, 
who participates in all loan decisions, re-
ceives a loan on the same terms as other par-
ticipants. Although the exercise of T’s dis-
cretion on behalf of himself may constitute 
an act of self-dealing described in section 
406(b)(1), section 408(b)(1) provides an exemp-
tion from section 406(b)(1). As a result, the 
loan from P to T would be exempt under sec-
tion 408(b)(1), provided the conditions of that 
section are otherwise satisfied. 
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Example 2: P is a plan covering all the em-
ployees of E, the employer who established 
and maintained P. F is a fiduciary with re-
spect to P and an officer of E. The plan docu-
ments governing P give F the authority to 
establish a participant loan program in ac-
cordance with section 408(b)(1) of the Act. 
Pursuant to an arrangement with E, F estab-
lishes such a program but limits the use of 
loan funds to investments in a limited part-
nership which is established and maintained 
by E as general partner. Under these facts, 
the loan program and any loans made pursu-
ant to this program are outside the scope of 
relief provided by section 408(b)(1) because 
the loan program is designed to operate for 
the benefit of E. Under the circumstances de-
scribed, the diversion of plan assets for E’s 
benefit would also violate sections 403(c)(1) 
and 404(a) of the Act. 

Example 3: Assume the same facts as in Ex-
ample 2, above, except that F does not limit 
the use of loan funds. However, E pressures 
his employees to borrow funds under P’s par-
ticipant loan program and then reloan the 
loan proceeds to E. F, unaware of E’s activi-
ties, arranges and approves the loans. If the 
loans meet all the conditions of section 
408(b)(1), such loans will be exempt under 
that section. However, E’s activities would 
cause the entire transaction to be viewed as 
an indirect transfer of plan assets between P 
and E, who is a party in interest with respect 
to P, but not the participant borrowing from 
P. By coercing the employees to engage in 
loan transactions for its benefit, E has en-
gaged in separate transactions that are not 
exempt under section 408(b)(1). Accordingly, 
E would be liable for the payment of excise 
taxes under section 4975 of the Code. 

Example 4: Assume the same facts as in Ex-
ample 2, above, except that, in return for 
structuring and administering the loan pro-
gram as indicated, E agrees to pay F an 
amount equal to 10 percent of the funds 
loaned under the program. Such a payment 
would result in a separate transaction not 
covered by section 408(b)(1). This transaction 
would be prohibited under section 406(b)(3) 
since F would be receiving consideration 
from a party in connection with a trans-
action involving plan assets. 

Example 5: F is a fiduciary with respect to 
plan P. D is a party in interest with respect 
to plan P. Section 406(a)(1)(B) of the Act 
would prohibit F from causing P to lend 
money to D. However, F enters into an 
agreement with Z, a plan participant, where-
by F will cause P to make a participant loan 
to Z with the express understanding that Z 
will subsequently lend the loan proceeds to 
D. An examination of Z’s credit standing in-
dicates that he is not creditworthy and 
would not, under normal circumstances, re-
ceive a loan under the conditions established 
by the participant loan program. F’s decision 
to approve the participant loan to Z on the 

basis of Z’s prior agreement to lend the 
money to D violates the exclusive purpose 
requirements of sections 403(c) and 404(a). In 
effect, the entire transaction is viewed as an 
indirect transfer of plan assets between P 
and D, and not a loan to a participant ex-
empt under section 408(b)(1). Z’s lack of cred-
it standing would also cause the transaction 
to fail under section 408(b)(1)(A) of the Act. 

Example 6: F is a fiduciary with respect to 
Plan P. Z is a plan participant. Z and D are 
both parties in interest with respect to P. F 
approves a participant loan to Z in accord-
ance with the conditions established under 
the participant loan program. Upon receipt 
of the loan, Z intends to lend the money to 
D. If F has approved this loan solely upon 
consideration of those factors which would 
be considered in a normal commercial set-
ting by an entity in the business of making 
comparable loans, Z’s subsequent use of the 
loan proceeds will not affect the determina-
tion of whether loans under P’s program sat-
isfy the conditions of section 408(b)(1). 

Example 7: A is the trustee of a small indi-
vidual account plan. D, the president of the 
plan sponsor, is also a participant in the 
plan. Pursuant to a participant loan program 
meeting the requirements of section 
408(b)(1), D applies for a loan to be secured by 
a parcel of real property. D does not intend 
to repay the loan; rather, upon eventual de-
fault, he will permit the property to be fore-
closed upon and transferred to the plan in 
discharge of his legal obligation to repay the 
loan. A, aware of D’s intention, approves the 
loan. D fails to make two consecutive quar-
terly payments of principal and interest 
under the note evidencing the loan thereby 
placing the loan in default. The plan then ac-
quires the real property upon foreclosure. 
Such facts and circumstances indicate that 
the payment of money from the plan to D 
was not a participant loan eligible for the re-
lief afforded by section 408(b)(1). In effect, 
this transaction is a prohibited sale or ex-
change of property between a plan and a 
party in interest from the time D receives 
the money. 

Example 8: Plan P establishes a participant 
loan program. All loans are subject to the 
condition that the borrowed funds must be 
used to finance home purchases. Interest 
rates on the loans are the same as those 
charged by a local savings and loan associa-
tion under similar circumstances. A loan by 
P to a participant to finance a home pur-
chase would be subject to the relief provided 
by section 408(b)(1) provided that the condi-
tions of 408(b)(1) are met. A participant loan 
program which is established to make loans 
for certain stated purposes (e.g., hardship, 
college tuition, home purchases, etc.) but 
which is not otherwise designed to benefit 
parties in interest (other than plan partici-
pants) would not, in itself, cause such pro-
gram to be ineligible for the relief provided 
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by section 408(b)(1). However, fiduciaries are 
cautioned that operation of a loan program 
with limitations may result in loans not 
being made available to all participants and 
beneficiaries on a reasonably equivalent 
basis. 

(b) Reasonably equivalent basis. (1) 
Loans will not be considered to have 
been made available to participants 
and beneficiaries on a reasonably 
equivalent basis unless: 

(i) Such loans are available to all 
plan participants and beneficiaries 
without regard to any individual’s 
race, color, religion, sex, age or na-
tional origin; 

(ii) In making such loans, consider-
ation has been given only to those fac-
tors which would be considered in a 
normal commercial setting by an enti-
ty in the business of making similar 
types of loans. Such factors may in-
clude the applicant’s creditworthiness 
and financial need; and 

(iii) An evaluation of all relevant 
facts and circumstances indicates that, 
in actual practice, loans are not unrea-
sonably withheld from any applicant. 

(2) A participant loan program will 
not fail the requirement of paragraph 
(b)(1) of this section or § 2550.408b–1(c) if 
the program establishes a minimum 
loan amount of up to $1,000, provided 
that the loans granted meet the re-
quirements of § 2550.408b–1(f). 

(3) Examples. The following examples 
illustrate the provisions of § 2550.408b– 
1(b)(1): 

Example 1: T, a trustee of plan P, has exclu-
sive discretion over the management and dis-
position of plan assets. T’s duties include the 
administration of a participant loan program 
which meets the requirements of section 
408(b)(1) of the Act. T receives a participant 
loan at a lower interest rate than the rate 
made available to other plan participants of 
similar financial condition or creditworthi-
ness with similar security. The loan by P to 
T would not be covered by the relief provided 
by section 408(b)(1) because loans under P’s 
program are not available to all plan partici-
pants on a reasonably equivalent basis. 

Example 2: Same facts as in example 1, ex-
cept that T is a member of a committee of 
trustees responsible for approving partici-
pant loans. T pressures the committee to 
refuse loans to other qualified participants 
in order to assure that the assets allocated 
to the participant loan program would be 
available for a loan by P to T. The loan by 
P to T would not be covered by the relief 
provided by section 408(b)(1) since partici-

pant loans have not been made available to 
all participants and beneficiaries on a rea-
sonably equivalent basis. 

Example 3: T is the trustee of plan P, which 
covers the employees of E. A, B and C are 
employees of E, participants in P, and 
friends of T. The documents governing P pro-
vide that T, in his discretion, may establish 
a participant loan program meeting certain 
specified criteria. T institutes such a pro-
gram and tells A, B and C of his decision. Be-
fore T is able to notify P’s other participants 
and beneficiaries of the loan program, A, B, 
and C file loan applications which, if ap-
proved, will use up substantially all of the 
funds set aside for the loan program. Ap-
proval of these applications by T would rep-
resent facts and circumstances showing that 
loans under P’s program are not available to 
all participants and beneficiaries on a rea-
sonably equivalent basis. 

(c) Highly compensated employees. (1) 
Loans will not be considered to be 
made available to highly compensated 
employees, officers or shareholders in 
an amount greater than the amount 
made available to other employees if, 
upon consideration of all relevant facts 
and circumstances, the program does 
not operate to exclude large numbers 
of plan participants from receiving 
loans under the program. 

(2) A participant loan program will 
not fail to meet the requirement in 
paragraph (c)(1), of this section, merely 
because the plan documents specifi-
cally governing such loans set forth ei-
ther (i) a maximum dollar limitation, 
or (ii) a maximum percentage of vested 
accrued benefit which no loan may ex-
ceed. 

(3) If the second alternative in para-
graph (c)(2) of this section (maximum 
percentage of vested accrued benefit) is 
chosen, a loan program will not fail to 
meet this requirement solely because 
maximum loan amounts will vary di-
rectly with the size of the participant’s 
accrued benefit. 

(4) Examples. The following examples 
illustrate the provisions of § 2550.408b– 
1(c). 

Example 1: The documents governing plan 
P provide for the establishment of a partici-
pant loan program in which the amount of 
any loan under the program (when added to 
the outstanding balances of any other loans 
under the program to the same participant) 
does not exceed the lesser of (i) $50,000, or (ii) 
one-half of the present value of that partici-
pant’s vested accrued benefit under the plan 
(but not less than $10,000). P’s participant 
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loan program does not fail to meet the re-
quirement in section 408(b)(1)(B) of the Act, 
and would be covered by the relief provided 
by section 408(b)(1) if the other conditions of 
that section are met. 

Example 2: The documents governing plan 
T provide for the establishment of a partici-
pant loan program in which the minimum 
loan amount would be $25,000. The docu-
ments also require that the only security ac-
ceptable under the program would be the 
participant’s vested accrued benefit. A, the 
plan fiduciary administering the loan pro-
gram, finds that because of the restrictions 
in the plan documents only 20 percent of the 
plan participants, all of whom earn in excess 
of $75,000 a year, would meet the threshold 
qualifications for a loan. Most of these par-
ticipants are high-level supervisors or cor-
porate officers. Based on these facts, it ap-
pears that loans under the program would be 
made available to highly compensated em-
ployees in an amount greater than the 
amount made available to other employees. 
As a result, the loan program would fail to 
meet the requirement in section 408(b)(1)(B) 
of the Act and would not be covered by the 
relief provided in section 408(b)(1). 

(d) Specific plan provisions. For the 
purpose of section 408(b)(1) and this 
regulation, the Department will con-
sider that participant loans granted or 
renewed at any time prior to the last 
day of the first plan year beginning on 
or after January 1, 1989, are made in 
accordance with specific provisions re-
garding such loans set forth in the plan 
if: 

(1) The plan provisions regarding 
such loans contain (at a minimum) an 
explicit authorization for the plan fidu-
ciary responsible for investing plan as-
sets to establish a participant loan pro-
gram; and 

(2) For participant loans granted or 
renewed on or after the last day of the 
first plan year beginning on or after 
January 1, 1989, the participant loan 
program which is contained in the plan 
or in a written document forming part 
of the plan includes, but need not be 
limited to, the following: 

(i) The identity of the person or posi-
tions authorized to administer the par-
ticipant loan program; 

(ii) A procedure for applying for 
loans; 

(iii) The basis on which loans will be 
approved or denied; 

(iv) Limitations (if any) on the types 
and amount of loans offered; 

(v) The procedure under the program 
for determining a reasonable rate of in-
terest; 

(vi) The types of collateral which 
may secure a participant loan; and 

(vii) The events constituting default 
and the steps that will be taken to pre-
serve plan assets in the event of such 
default. 

Example 1: Plan P authorizes the trustee to 
establish a participant loan program in ac-
cordance with section 408(b)(1) of the Act. 
Pursuant to this explicit authority, the 
trustee establishes a written program which 
contains all of the information required by 
§ 2550.408b–1(d)(2). Loans made pursuant to 
this authorization and the written loan pro-
gram will not fail under section 408(b)(1)(C) 
of the Act merely because the specific provi-
sions regarding such loans are contained in a 
separate document forming part of the plan. 
The specific provisions describing the loan 
program, whether contained in the plan or in 
a written document forming part of a plan, 
do affect the rights and obligations of the 
participants and beneficiaries under the plan 
and, therefore, must in accordance with sec-
tion 102(a)(1) of the Act, be disclosed in the 
plan’s summary plan description. 

(e) Reasonable rate of interest. A loan 
will be considered to bear a reasonable 
rate of interest if such loan provides 
the plan with a return commensurate 
with the interest rates charged by per-
sons in the business of lending money 
for loans which would be made under 
similar circumstances. 

Example 1: Plan P makes a participant loan 
to A at the fixed interest rate of 8% for 5 
years. The trustees, prior to making the 
loan, contacted two local banks to determine 
under what terms the banks would make a 
similar loan taking into account A’s credit-
worthiness and the collateral offered. One 
bank would charge a variable rate of 10% ad-
justed monthly for a similar loan. The other 
bank would charge a fixed rate of 12% under 
similar circumstances. Under these facts, the 
loan to A would not bear a reasonable rate of 
interest because the loan did not provide P 
with a return commensurate with interest 
rates charged by persons in the business of 
lending money for loans which would be 
made under similar circumstances. As a re-
sult, the loan would fail to meet the require-
ments of section 408(b)(1)(D) and would not 
be covered by the relief provided by section 
408(b)(1) of the Act. 

Example 2: Pursuant to the provisions of 
plan P’s participant loan program, T, the 
trustee of P, approves a loan to M, a partici-
pant and party in interest with respect to P. 
At the time of execution, the loan meets all 
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of the requirements of section 408(b)(1) of the 
Act. The loan agreement provides that at the 
end of two years M must pay the remaining 
balance in full or the parties may renew for 
an additional two year period. At the end of 
the initial two year period, the parties agree 
to renew the loan for an additional two 
years. At the time of renewal, however, A 
fails to adjust the interest rate charged on 
the loan in order to reflect current economic 
conditions. As a result, the interest rate on 
the renewal fails to provide a ‘‘reasonable 
rate of interest’’ as required by section 
408(b)(1)(D) of the Act. Under such cir-
cumstances, the loan would not be exempt 
under section 408(b)(1) of the Act from the 
time of renewal. 

Example 3: The documents governing plan 
P’s participant loan program provide that 
loans must bear an interest rate no higher 
than the maximum interest rate permitted 
under State X’s usury law. Pursuant to the 
loan program, P makes a participant loan to 
A, a plan participant, at a time when the in-
terest rates charged by financial institutions 
in the community (not subject to the usury 
limit) for similar loans are higher than the 
usury limit. Under these circumstances, the 
loan would not bear a reasonable rate of in-
terest because the loan does not provide P 
with a return commensurate with the inter-
est rates charged by persons in the business 
of lending money under similar cir-
cumstances. In addition, participant loans 
that are artificially limited to the maximum 
usury ceiling then prevailing call into ques-
tion the status of such loans under sections 
403(c) and 404(a) where higher yielding com-
parable investment opportunities are avail-
able to the plan. 

(f) Adequate security. (1) A loan will be 
considered to be adequately secured if 
the security posted for such loan is 
something in addition to and sup-
porting a promise to pay, which is so 
pledged to the plan that it may be sold, 
foreclosed upon, or otherwise disposed 
of upon default of repayment of the 
loan, the value and liquidity of which 
security is such that it may reasonably 
be anticipated that loss of principal or 
interest will not result from the loan. 
The adequacy of such security will be 
determined in light of the type and 
amount of security which would be re-
quired in the case of an otherwise iden-
tical transaction in a normal commer-
cial setting between unrelated parties 
on arm’s-length terms. A participant’s 
vested accrued benefit under a plan 
may be used as security for a partici-
pant loan to the extent of the plan’s 
ability to satisfy the participant’s out-

standing obligation in the event of de-
fault. 

(2) For purposes of this paragraph, 
(i) No more than 50% of the present 

value of a participant’s vested accrued 
benefit may be considered by a plan as 
security for the outstanding balance of 
all plan loans made to that participant; 

(ii) A plan will be in compliance with 
paragraph (f)(2)(i) of this section if, 
with respect to any participant, it 
meets the provisions of paragraph 
(f)(2)(i) of this section immediately 
after the origination of each partici-
pant loan secured in whole or in part 
by that participant’s vested accrued 
benefit; and 

(iii) Any loan secured in whole or in 
part by a portion of a participant’s 
vested accrued benefit must also meet 
the requirements of paragraph (f)(1) of 
this section. 

(g) Effective date. This section is ef-
fective for all participant loans grant-
ed or renewed after October 18, 1989, ex-
cept with respect to paragraph (d)(2) of 
this section relating to specific plan 
provisions. Paragraph (d)(2) of this sec-
tion is effective for participant loans 
granted or renewed on or after the last 
day of the first plan year beginning on 
or after January 1, 1989. 

(Approved by the Office of Management and 
Budget under control number 1210–0076) 

[54 FR 30528, July 20, 1989] 

§ 2550.408b–2 General statutory ex-
emption for services or office space. 

(a) In general. Section 408(b)(2) of the 
Employee Retirement Income Security 
Act of 1974 (the Act) exempts from the 
prohibitions of section 406(a) of the Act 
payment by a plan to a party in inter-
est, including a fiduciary, for office 
space or any service (or a combination 
of services) if: 

(1) Such office space or service is nec-
essary for the establishment or oper-
ation of the plan; 

(2) Such office space or service is fur-
nished under a contract or arrange-
ment which is reasonable; and 

(3) No more than reasonable com-
pensation is paid for such office space 
or service. 

However, section 408(b)(2) does not con-
tain an exemption from acts described 
in section 406(b)(1) of the Act (relating 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00592 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



583 

Employee Benefits Security Admin., DOL § 2550.408b–2 

to fiduciaries dealing with the assets of 
plans in their own interest or for their 
own account), section 406(b)(2) of the 
Act (relating to fiduciaries in their in-
dividual or in any other capacity act-
ing in any transaction involving the 
plan on behalf of a party (or rep-
resenting a party) whose interests are 
adverse to the interests of the plan or 
the interests of its participants or 
beneficiaries) or section 406(b)(3) of the 
Act (relating to fiduciaries receiving 
consideration for their own personal 
account from any party dealing with a 
plan in connection with a transaction 
involving the assets of the plan). Such 
acts are separate transactions not de-
scribed in section 408(b)(2). See 
§ 2250.408b–2 (e) and (f) for guidance as 
to whether transactions relating to the 
furnishing of office space or services by 
fiduciaries to plans involve acts de-
scribed in section 406(b)(1) of the Act. 
Section 408(b)(2) of the Act does not 
contain an exemption from other provi-
sions of the Act, such as section 404, or 
other provisions of law which may im-
pose requirements or restrictions relat-
ing to the transactions which are ex-
empt under section 408(b)(2). See, for 
example, section 401 of the Internal 
Revenue Code of 1954. The provisions of 
section 408(b)(2) of the Act are further 
limited by section 408(d) of the Act (re-
lating to transactions with owner-em-
ployees and related persons). 

(b) Necessary service. A service is nec-
essary for the establishment or oper-
ation of a plan within the meaning of 
section 408(b)(2) of the Act and 
§ 2550.408b–2(a)(1) if the service is appro-
priate and helpful to the plan obtaining 
the service in carrying out the pur-
poses for which the plan is established 
or maintained. A person providing such 
a service to a plan (or a person who is 
a party in interest solely by reason of 
a relationship to such a service pro-
vider described in section 3(14)(F), (G), 
(H), or (I) of the Act) may furnish 
goods which are necessary for the es-
tablishment or operation of the plan in 
the course of, and incidental to, the 
furnishing of such service to the plan. 

(c) Reasonable contract or arrange-
ment—(1) Pension plan disclosure—(i) 
General. No contract or arrangement 
for services between a covered plan and 
a covered service provider, nor any ex-

tension or renewal, is reasonable with-
in the meaning of section 408(b)(2) of 
the Act and paragraph (a)(2) of this sec-
tion unless the requirements of this 
paragraph (c)(1) are satisfied. The re-
quirements of this paragraph (c)(1) are 
independent of fiduciary obligations 
under section 404 of the Act. 

(ii) Covered plan. For purposes of this 
paragraph (c)(1), a ‘‘covered plan’’ is an 
‘‘employee pension benefit plan’’ or a 
‘‘pension plan’’ within the meaning of 
section 3(2)(A) (and not described in 
section 4(b)) of the Act, except that the 
term ‘‘covered plan’’ shall not include 
a ‘‘simplified employee pension’’ de-
scribed in section 408(k) of the Internal 
Revenue Code of 1986 (the Code); a 
‘‘simple retirement account’’ described 
in section 408(p) of the Code; an indi-
vidual retirement account described in 
section 408(a) of the Code; an individual 
retirement annuity described in sec-
tion 408(b) of the Code; or annuity con-
tracts and custodial accounts described 
in section 403(b) of the Code issued to a 
current or former employee before Jan-
uary 1, 2009, for which the employer 
ceased to have any obligation to make 
contributions (including employee sal-
ary reduction contributions), and in 
fact ceased making contributions to 
the contract or account for periods be-
fore January 1, 2009, and for which all 
of the rights and benefits under the 
contract or account are legally en-
forceable against the insurer or custo-
dian by the individual owner of the 
contract or account without any in-
volvement by the employer, and for 
which such individual owner is fully 
vested in the contract or account. 

(iii) Covered service provider. For pur-
poses of this paragraph (c)(1), a ‘‘cov-
ered service provider’’ is a service pro-
vider that enters into a contract or ar-
rangement with the covered plan and 
reasonably expects $1,000 or more in 
compensation, direct or indirect, to be 
received in connection with providing 
one or more of the services described in 
paragraphs (c)(1)(iii)(A), (B), or (C) of 
this section pursuant to the contract 
or arrangement, regardless of whether 
such services will be performed, or such 
compensation received, by the covered 
service provider, an affiliate, or a sub-
contractor. 
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(A) Services as a fiduciary or registered 
investment adviser. (1) Services provided 
directly to the covered plan as a fidu-
ciary (unless otherwise specified, a ‘‘fi-
duciary’’ in this paragraph (c)(1) is a fi-
duciary within the meaning of section 
3(21) of the Act); 

(2) Services provided as a fiduciary to 
an investment contract, product, or en-
tity that holds plan assets (as deter-
mined pursuant to sections 3(42) and 
401 of the Act and 29 CFR 2510.3–101) 
and in which the covered plan has a di-
rect equity investment (a direct equity 
investment does not include invest-
ments made by the investment con-
tract, product, or entity in which the 
covered plan invests); or 

(3) Services provided directly to the 
covered plan as an investment adviser 
registered under either the Investment 
Advisers Act of 1940 or any State law. 

(B) Certain recordkeeping or brokerage 
services. Recordkeeping services or bro-
kerage services provided to a covered 
plan that is an individual account plan, 
as defined in section 3(34) of the Act, 
and that permits participants or bene-
ficiaries to direct the investment of 
their accounts, if one or more des-
ignated investment alternatives will be 
made available (e.g., through a plat-
form or similar mechanism) in connec-
tion with such recordkeeping services 
or brokerage services. 

(C) Other services for indirect com-
pensation. Accounting, auditing, actu-
arial, appraisal, banking, consulting 
(i.e., consulting related to the develop-
ment or implementation of investment 
policies or objectives, or the selection 
or monitoring of service providers or 
plan investments), custodial, insur-
ance, investment advisory (for plan or 
participants), legal, recordkeeping, se-
curities or other investment brokerage, 
third party administration, or valu-
ation services provided to the covered 
plan, for which the covered service pro-
vider, an affiliate, or a subcontractor 
reasonably expects to receive indirect 
compensation (as defined in paragraph 
(c)(1)(viii)(B)(2) of this section or com-
pensation described in paragraph 
(c)(1)(iv)(C)(3) of this section). 

(D) Limitations. Notwithstanding 
paragraphs (c)(1)(iii)(A), (B), or (C) of 
this section, no person or entity is a 

‘‘covered service provider’’ solely by 
providing services— 

(1) As an affiliate or a subcontractor 
that is performing one or more of the 
services described in paragraphs 
(c)(1)(iii)(A), (B), or (C) of this section 
under the contract or arrangement 
with the covered plan; or 

(2) To an investment contract, prod-
uct, or entity in which the covered 
plan invests, regardless of whether or 
not the investment contract, product, 
or entity holds assets of the covered 
plan, other than services as a fiduciary 
described in paragraph (c)(1)(iii)(A)(2) 
of this section. 

(iv) Initial disclosure requirements. The 
covered service provider must disclose 
the following information to a respon-
sible plan fiduciary, in writing— 

(A) Services. A description of the serv-
ices to be provided to the covered plan 
pursuant to the contract or arrange-
ment (but not including non-fiduciary 
services described in paragraph 
(c)(1)(iii)(D)(2) of this section). 

(B) Status. If applicable, a statement 
that the covered service provider, an 
affiliate, or a subcontractor will pro-
vide, or reasonably expects to provide, 
services pursuant to the contract or ar-
rangement directly to the covered plan 
(or to an investment contract, product 
or entity that holds plan assets and in 
which the covered plan has a direct eq-
uity investment) as a fiduciary (within 
the meaning of section 3(21) of the 
Act); and, if applicable, a statement 
that the covered service provider, an 
affiliate, or a subcontractor will pro-
vide, or reasonably expects to provide, 
services pursuant to the contract or ar-
rangement directly to the covered plan 
as an investment adviser registered 
under either the Investment Advisers 
Act of 1940 or any State law. 

(C) Compensation—(1) Direct compensa-
tion. A description of all direct com-
pensation (as defined in paragraph 
(c)(1)(viii)(B)(1) of this section), either 
in the aggregate or by service, that the 
covered service provider, an affiliate, 
or a subcontractor reasonably expects 
to receive in connection with the serv-
ices described pursuant to paragraph 
(c)(1)(iv)(A) of this section. 

(2) Indirect compensation. A descrip-
tion of all indirect compensation (as 
defined in paragraph (c)(1)(viii)(B)(2) of 
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this section) that the covered service 
provider, an affiliate, or a subcon-
tractor reasonably expects to receive 
in connection with the services de-
scribed pursuant to paragraph 
(c)(1)(iv)(A) of this section; including 
identification of the services for which 
the indirect compensation will be re-
ceived, identification of the payer of 
the indirect compensation, and a de-
scription of the arrangement between 
the payer and the covered service pro-
vider, an affiliate, or a subcontractor, 
as applicable, pursuant to which such 
indirect compensation is paid. 

(3) Compensation paid among related 
parties. A description of any compensa-
tion that will be paid among the cov-
ered service provider, an affiliate, or a 
subcontractor, in connection with the 
services described pursuant to para-
graph (c)(1)(iv)(A) of this section if it is 
set on a transaction basis (e.g., com-
missions, soft dollars, finder’s fees or 
other similar incentive compensation 
based on business placed or retained) or 
is charged directly against the covered 
plan’s investment and reflected in the 
net value of the investment (e.g., Rule 
12b–1 fees); including identification of 
the services for which such compensa-
tion will be paid and identification of 
the payers and recipients of such com-
pensation (including the status of a 
payer or recipient as an affiliate or a 
subcontractor). Compensation must be 
disclosed pursuant to this paragraph 
(c)(1)(iv)(C)(3) regardless of whether 
such compensation also is disclosed 
pursuant to paragraph (c)(1)(iv)(C)(1) or 
(2), (c)(1)(iv)(E), or (c)(1)(iv)(F) of this 
section. This paragraph (c)(1)(iv)(C)(3) 
shall not apply to compensation re-
ceived by an employee from his or her 
employer on account of work per-
formed by the employee. 

(4) Compensation for termination of 
contract or arrangement. A description 
of any compensation that the covered 
service provider, an affiliate, or a sub-
contractor reasonably expects to re-
ceive in connection with termination 
of the contract or arrangement, and 
how any prepaid amounts will be cal-
culated and refunded upon such termi-
nation. 

(D) Recordkeeping services. Without 
regard to the disclosure of compensa-
tion pursuant to paragraph (c)(1)(iv)(C), 

(c)(1)(iv)(E), or (c)(1)(iv)(F) of this sec-
tion, if recordkeeping services will be 
provided to the covered plan— 

(1) A description of all direct and in-
direct compensation that the covered 
service provider, an affiliate, or a sub-
contractor reasonably expects to re-
ceive in connection with such record-
keeping services; and 

(2) If the covered service provider 
reasonably expects recordkeeping serv-
ices to be provided, in whole or in part, 
without explicit compensation for such 
recordkeeping services, or when com-
pensation for recordkeeping services is 
offset or rebated based on other com-
pensation received by the covered serv-
ice provider, an affiliate, or a subcon-
tractor, a reasonable and good faith es-
timate of the cost to the covered plan 
of such recordkeeping services, includ-
ing an explanation of the methodology 
and assumptions used to prepare the 
estimate and a detailed explanation of 
the recordkeeping services that will be 
provided to the covered plan. The esti-
mate shall take into account, as appli-
cable, the rates that the covered serv-
ice provider, an affiliate, or a subcon-
tractor would charge to, or be paid by, 
third parties, or the prevailing market 
rates charged, for similar record-
keeping services for a similar plan with 
a similar number of covered partici-
pants and beneficiaries. 

(E) Investment disclosure—fiduciary 
services. In the case of a covered service 
provider described in paragraph 
(c)(1)(iii)(A)(2) of this section, the fol-
lowing additional information with re-
spect to each investment contract, 
product, or entity that holds plan as-
sets and in which the covered plan has 
a direct equity investment, and for 
which fiduciary services will be pro-
vided pursuant to the contract or ar-
rangement with the covered plan, un-
less such information is disclosed to 
the responsible plan fiduciary by a cov-
ered service provider providing record-
keeping services or brokerage services 
as described in paragraph (c)(1)(iii)(B) 
of this section— 

(1) A description of any compensation 
that will be charged directly against an 
investment, such as commissions, sales 
loads, sales charges, deferred sales 
charges, redemption fees, surrender 
charges, exchange fees, account fees, 
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and purchase fees; and that is not in-
cluded in the annual operating ex-
penses of the investment contract, 
product, or entity; 

(2) A description of the annual oper-
ating expenses (e.g., expense ratio) if 
the return is not fixed and any ongoing 
expenses in addition to annual oper-
ating expenses (e.g., wrap fees, mor-
tality and expense fees), or, for an in-
vestment contract, product, or entity 
that is a designated investment alter-
native, the total annual operating ex-
penses expressed as a percentage and 
calculated in accordance with 29 CFR 
2550.404a–5(h)(5); and 

(3) For an investment contract, prod-
uct, or entity that is a designated in-
vestment alternative, any other infor-
mation or data about the designated 
investment alternative that is within 
the control of, or reasonably available 
to, the covered service provider and 
that is required for the covered plan 
administrator to comply with the dis-
closure obligations described in 29 CFR 
2550.404a–5(d)(1). 

(F) Investment disclosure—record-
keeping and brokerage services. (1) In the 
case of a covered service provider de-
scribed in paragraph (c)(1)(iii)(B) of 
this section, the additional informa-
tion described in paragraph 
(c)(1)(iv)(E)(1) through (3) of this sec-
tion with respect to each designated in-
vestment alternative for which record-
keeping services or brokerage services 
as described in paragraph (c)(1)(iii)(B) 
of this section will be provided pursu-
ant to the contract or arrangement 
with the covered plan. 

(2) A covered service provider may 
comply with this paragraph 
(c)(1)(iv)(F) by providing current dis-
closure materials of the issuer of the 
designated investment alternative, or 
information replicated from such ma-
terials, that include the information 
described in such paragraph, provided 
that: 

(i) The issuer is not an affiliate; 
(ii) The issuer is a registered invest-

ment company, an insurance company 
qualified to do business in any State, 
an issuer of a publicly traded security, 
or a financial institution supervised by 
a State or federal agency; and 

(iii) The covered service provider acts 
in good faith and does not know that 

the materials are incomplete or inac-
curate, and furnishes the responsible 
plan fiduciary with a statement that 
the covered service provider is making 
no representations as to the complete-
ness or accuracy of such materials. 

(G) Manner of receipt. A description of 
the manner in which the compensation 
described in paragraph (c)(1)(iv)(C) 
through (F) of this section, as applica-
ble, will be received, such as whether 
the covered plan will be billed or the 
compensation will be deducted directly 
from the covered plan’s account(s) or 
investments. 

(H) Guide to initial disclosures. [Re-
served] 

(v) Timing of initial disclosure require-
ments; changes. (A) A covered service 
provider must disclose the information 
required by paragraph (c)(1)(iv) of this 
section to the responsible plan fidu-
ciary reasonably in advance of the date 
the contract or arrangement is entered 
into, and extended or renewed, except 
that— 

(1) When an investment contract, 
product, or entity is determined not to 
hold plan assets upon the covered 
plan’s direct equity investment, but 
subsequently is determined to hold 
plan assets while the covered plan’s in-
vestment continues, the information 
required by paragraph (c)(1)(iv) of this 
section must be disclosed as soon as 
practicable, but not later than 30 days 
from the date on which the covered 
service provider knows that such in-
vestment contract, product, or entity 
holds plan assets; and 

(2) The information described in 
paragraph (c)(1)(iv)(F) of this section 
relating to any investment alternative 
that is not designated at the time the 
contract or arrangement is entered 
into must be disclosed as soon as prac-
ticable, but not later than the date the 
investment alternative is designated 
by the covered plan. 

(B)(1) A covered service provider 
must disclose a change to the informa-
tion required by paragraph (c)(1)(iv)(A) 
through (D), and (G) of this section as 
soon as practicable, but not later than 
60 days from the date on which the cov-
ered service provider is informed of 
such change, unless such disclosure is 
precluded due to extraordinary cir-
cumstances beyond the covered service 
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provider’s control, in which case the 
information must be disclosed as soon 
as practicable. 

(2) A covered service provider must, 
at least annually, disclose any changes 
to the information required by para-
graph (c)(1)(iv)(E) and (F) of this sec-
tion. 

(vi) Reporting and disclosure informa-
tion; timing. (A) Upon the written re-
quest of the responsible plan fiduciary 
or covered plan administrator, the cov-
ered service provider must furnish any 
other information relating to the com-
pensation received in connection with 
the contract or arrangement that is re-
quired for the covered plan to comply 
with the reporting and disclosure re-
quirements of Title I of the Act and the 
regulations, forms and schedules issued 
thereunder. 

(B) The covered service provider 
must disclose the information required 
by paragraph (c)(1)(vi)(A) of this sec-
tion reasonably in advance of the date 
upon which such responsible plan fidu-
ciary or covered plan administrator 
states that it must comply with the ap-
plicable reporting or disclosure re-
quirement, unless such disclosure is 
precluded due to extraordinary cir-
cumstances beyond the covered service 
provider’s control, in which case the 
information must be disclosed as soon 
as practicable. 

(vii) Disclosure errors. No contract or 
arrangement will fail to be reasonable 
under this paragraph (c)(1) solely be-
cause the covered service provider, act-
ing in good faith and with reasonable 
diligence, makes an error or omission 
in disclosing the information required 
pursuant to paragraph (c)(1)(iv) of this 
section (or a change to such informa-
tion disclosed pursuant to paragraph 
(c)(1)(v)(B) of this section) or para-
graph (c)(1)(vi) of this section, provided 
that the covered service provider dis-
closes the correct information to the 
responsible plan fiduciary as soon as 
practicable, but not later than 30 days 
from the date on which the covered 
service provider knows of such error or 
omission. 

(viii) Definitions. For purposes of 
paragraph (c)(1) of this section: 

(A) Affiliate. A person’s or entity’s 
‘‘affiliate’’ directly or indirectly 
(through one or more intermediaries) 

controls, is controlled by, or is under 
common control with such person or 
entity; or is an officer, director, or em-
ployee of, or partner in, such person or 
entity. Unless otherwise specified, an 
‘‘affiliate’’ in this paragraph (c)(1) re-
fers to an affiliate of the covered serv-
ice provider. 

(B) Compensation. Compensation is 
anything of monetary value (for exam-
ple, money, gifts, awards, and trips), 
but does not include non-monetary 
compensation valued at $250 or less, in 
the aggregate, during the term of the 
contract or arrangement. 

(1) ‘‘Direct’’ compensation is com-
pensation received directly from the 
covered plan. 

(2) ‘‘Indirect’’ compensation is com-
pensation received from any source 
other than the covered plan, the plan 
sponsor, the covered service provider, 
or an affiliate. Compensation received 
from a subcontractor is indirect com-
pensation, unless it is received in con-
nection with services performed under 
the subcontractor’s contract or ar-
rangement described in paragraph 
(c)(1)(viii)(F) of this section. 

(3) A description of compensation or 
cost may be expressed as a monetary 
amount, formula, percentage of the 
covered plan’s assets, or a per capita 
charge for each participant or bene-
ficiary or, if the compensation or cost 
cannot reasonably be expressed in such 
terms, by any other reasonable meth-
od. The description may include a rea-
sonable and good faith estimate if the 
covered service provider cannot other-
wise readily describe compensation or 
cost and the covered service provider 
explains the methodology and assump-
tions used to prepare such estimate. 
Any description, including any esti-
mate of recordkeeping cost under para-
graph (c)(1)(iv)(D), must contain suffi-
cient information to permit evaluation 
of the reasonableness of the compensa-
tion or cost. 

(C) Designated investment alternative. 
A ‘‘designated investment alternative’’ 
is any investment alternative des-
ignated by the covered plan into which 
participants and beneficiaries may di-
rect the investment of assets held in, 
or contributed to, their individual ac-
counts. The term ‘‘designated invest-
ment alternative’’ shall not include 
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brokerage windows, self-directed bro-
kerage accounts, or similar plan ar-
rangements that enable participants 
and beneficiaries to select investments 
beyond those designated by the covered 
plan. 

(D) Recordkeeping services. ‘‘Record-
keeping services’’ include services re-
lated to plan administration and moni-
toring of plan and participant and ben-
eficiary transactions (e.g., enrollment, 
payroll deductions and contributions, 
offering designated investment alter-
natives and other covered plan invest-
ments, loans, withdrawals and distribu-
tions); and the maintenance of covered 
plan and participant and beneficiary 
accounts, records, and statements. 

(E) Responsible plan fiduciary. A ‘‘re-
sponsible plan fiduciary’’ is a fiduciary 
with authority to cause the covered 
plan to enter into, or extend or renew, 
the contract or arrangement. 

(F) Subcontractor. A ‘‘subcontractor’’ 
is any person or entity (or an affiliate 
of such person or entity) that is not an 
affiliate of the covered service provider 
and that, pursuant to a contract or ar-
rangement with the covered service 
provider or an affiliate, reasonably ex-
pects to receive $1,000 or more in com-
pensation for performing one or more 
services described pursuant to para-
graph (c)(1)(iii)(A) through (C) of this 
section provided for by the contract or 
arrangement with the covered plan. 

(ix) Exemption for responsible plan fi-
duciary. Pursuant to section 408(a) of 
the Act, the restrictions of section 
406(a)(1)(C) and (D) of the Act shall not 
apply to a responsible plan fiduciary, 
notwithstanding any failure by a cov-
ered service provider to disclose infor-
mation required by paragraph (c)(1)(iv) 
or (vi) of this section, if the following 
conditions are met: 

(A) The responsible plan fiduciary did 
not know that the covered service pro-
vider failed or would fail to make re-
quired disclosures and reasonably be-
lieved that the covered service provider 
disclosed the information required by 
paragraph (c)(1)(iv) or (vi) of this sec-
tion; 

(B) The responsible plan fiduciary, 
upon discovering that the covered serv-
ice provider failed to disclose the re-
quired information, requests in writing 

that the covered service provider fur-
nish such information; 

(C) If the covered service provider 
fails to comply with such written re-
quest within 90 days of the request, 
then the responsible plan fiduciary no-
tifies the Department of Labor of the 
covered service provider’s failure, in 
accordance with paragraph (c)(1)(ix)(E) 
of this section; 

(D) The notice shall contain the fol-
lowing information— 

(1) The name of the covered plan; 
(2) The plan number used for the cov-

ered plan’s Annual Report; 
(3) The plan sponsor’s name, address, 

and EIN; 
(4) The name, address, and telephone 

number of the responsible plan fidu-
ciary; 

(5) The name, address, phone number, 
and, if known, EIN of the covered serv-
ice provider; 

(6) A description of the services pro-
vided to the covered plan; 

(7) A description of the information 
that the covered service provider failed 
to disclose; 

(8) The date on which such informa-
tion was requested in writing from the 
covered service provider; and 

(9) A statement as to whether the 
covered service provider continues to 
provide services to the plan; 

(E) The notice shall be filed with the 
Department not later than 30 days fol-
lowing the earlier of— 

(1) The covered service provider’s re-
fusal to furnish the information re-
quested by the written request de-
scribed in paragraph (c)(1)(ix)(B) of this 
section; or 

(2) 90 days after the written request 
referred to in paragraph (c)(1)(ix)(B) of 
this section is made; 

(F) The notice required by paragraph 
(c)(1)(ix)(C) of this section shall be fur-
nished to the U.S. Department of Labor 
electronically in accordance with in-
structions published by the Depart-
ment; or may be sent to the following 
address: U.S. Department of Labor, 
Employee Benefits Security Adminis-
tration, Office of Enforcement, P.O. 
Box 75296, Washington, DC 20013; and 

(G) If the covered service provider 
fails to comply with the written re-
quest referred to in paragraph 
(c)(1)(ix)(C) of this section within 90 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00598 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



589 

Employee Benefits Security Admin., DOL § 2550.408b–2 

days of such request, the responsible 
plan fiduciary shall determine whether 
to terminate or continue the contract 
or arrangement consistent with its 
duty of prudence under section 404 of 
the Act. If the requested information 
relates to future services and is not 
disclosed promptly after the end of the 
90-day period, then the responsible plan 
fiduciary shall terminate the contract 
or arrangement as expeditiously as 
possible, consistent with such duty of 
prudence. 

(x) Preemption of State law. Nothing in 
this section shall be construed to su-
persede any provision of State law that 
governs disclosures by parties that pro-
vide the services described in this sec-
tion, except to the extent that such 
law prevents the application of a re-
quirement of this section. 

(xi) Internal Revenue Code. Section 
4975(d)(2) of the Code contains provi-
sions parallel to section 408(b)(2) of the 
Act. Effective December 31, 1978, sec-
tion 102 of the Reorganization Plan No. 
4 of 1978, 5 U.S.C. App. 214 (2000 ed.), 
transferred the authority of the Sec-
retary of the Treasury to promulgate 
regulations of the type published here-
in to the Secretary of Labor. All ref-
erences herein to section 408(b)(2) of 
the Act and the regulations thereunder 
should be read to include reference to 
the parallel provisions of section 
4975(d)(2) of the Code and regulations 
thereunder at 26 CFR 54.4975–6. 

(xii) Effective date. Paragraph (c) of 
this section shall be effective on July 1, 
2012. Paragraph (c)(1) of this section 
shall apply to contracts or arrange-
ments between covered plans and cov-
ered service providers as of the effec-
tive date, without regard to whether 
the contract or arrangement was en-
tered into prior to such date; for con-
tracts or arrangements entered into 
prior to the effective date, the informa-
tion required to be disclosed pursuant 
to paragraph (c)(1)(iv) of this section 
must be furnished no later than the ef-
fective date. 

(2) Welfare plan disclosure. [Reserved] 
(3) Termination of contract or arrange-

ment. No contract or arrangement is 
reasonable within the meaning of sec-
tion 408(b)(2) of the Act and paragraph 
(a)(2) of this section if it does not per-
mit termination by the plan without 

penalty to the plan on reasonably short 
notice under the circumstances to pre-
vent the plan from becoming locked 
into an arrangement that has become 
disadvantageous. A long-term lease 
which may be terminated prior to its 
expiration (without penalty to the 
plan) on reasonably short notice under 
the circumstances is not generally an 
unreasonable arrangement merely be-
cause of its long term. A provision in a 
contract or other arrangement which 
reasonably compensates the service 
provider or lessor for loss upon early 
termination of the contract, arrange-
ment, or lease is not a penalty. For ex-
ample, a minimal fee in a service con-
tract which is charged to allow 
recoupment of reasonable start-up 
costs is not a penalty. Similarly, a pro-
vision in a lease for a termination fee 
that covers reasonably foreseeable ex-
penses related to the vacancy and re-
letting of the office space upon early 
termination of the lease is not a pen-
alty. Such a provision does not reason-
ably compensate for loss if it provides 
for payment in excess of actual loss or 
if it fails to require mitigation of dam-
ages. 

(d) Reasonable compensation. Section 
408(b)(2) of the Act and § 2550.408b– 
2(a)(3) permit a plan to pay a party in 
interest reasonable compensation for 
the provision of office space or services 
described in section 408(b)(2). Section 
2550.408c–2 of these regulations con-
tains provisions relating to what con-
stitutes reasonable compensation for 
the provision of services. 

(e) Transactions with fiduciaries—(1) In 
general. If the furnishing of office space 
or a service involves an act described 
in section 406(b) of the Act (relating to 
acts involving conflicts of interest by 
fiduciaries), such an act constitutes a 
separate transaction which is not ex-
empt under section 408(b)(2) of the Act. 
The prohibitions of section 406(b) sup-
plement the other prohibitions of sec-
tion 406(a) of the Act by imposing on 
parties in interest who are fiduciaries a 
duty of undivided loyalty to the plans 
for which they act. These prohibitions 
are imposed upon fiduciaries to deter 
them from exercising the authority, 
control, or responsibility which makes 
such persons fiduciaries when they 
have interests which may conflict with 
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the interests of the plans for which 
they act. In such cases, the fiduciaries 
have interests in the transactions 
which may affect the exercise of their 
best judgment as fiduciaries. Thus, a fi-
duciary may not use the authority, 
control, or responsibility which makes 
such person a fiduciary to cause a plan 
to pay an additional fee to such fidu-
ciary (or to a person in which such fi-
duciary has an interest which may af-
fect the exercise of such fiduciary’s 
best judgment as a fiduciary) to pro-
vide a service. Nor may a fiduciary use 
such authority, control, or responsi-
bility to cause a plan to enter into a 
transaction involving plan assets 
whereby such fiduciary (or a person in 
which such fiduciary has an interest 
which may affect the exercise of such 
fiduciary’s best judgment as a fidu-
ciary) will receive consideration from a 
third party in connection with such 
transaction. A person in which a fidu-
ciary has an interest which may affect 
the exercise of such fiduciary’s best 
judgment as a fiduciary includes, for 
example, a person who is a party in in-
terest by reason of a relationship to 
such fiduciary described in section 
3(14)(E), (F), (G), (H), or (I). 

(2) Transactions not described in section 
406(b)(1). A fiduciary does not engage in 
an act described in section 406(b)(1) of 
the Act if the fiduciary does not use 
any of the authority, control or respon-
sibility which makes such person a fi-
duciary to cause a plan to pay addi-
tional fees for a service furnished by 
such fiduciary or to pay a fee for a 
service furnished by a person in which 
such fiduciary has an interest which 
may affect the exercise of such fidu-
ciary’s best judgment as a fiduciary. 
This may occur, for example, when one 
fiduciary is retained on behalf of a plan 
by a second fiduciary to provide a serv-
ice for an additional fee. However, be-
cause the authority, control or respon-
sibility which makes a person a fidu-
ciary may be exercised ‘‘in effect’’ as 
well as in form, mere approval of the 
transaction by a second fiduciary does 
not mean that the first fiduciary has 
not used any of the authority, control 
or responsibility which makes such 
person a fiduciary to cause the plan to 
pay the first fiduciary an additional fee 

for a service. See paragraph (f) of this 
section. 

(3) Services without compensation. If a 
fiduciary provides services to a plan 
without the receipt of compensation or 
other consideration (other than reim-
bursement of direct expenses properly 
and actually incurred in the perform-
ance of such services within the mean-
ing of § 2550.408c–2(b)(3)), the provision 
of such services does not, in and of 
itself, constitute an act described in 
section 406(b) of the Act. The allowance 
of a deduction to an employer under 
section 162 or 212 of the Code for the ex-
pense incurred in furnishing office 
space or services to a plan established 
or maintained by such employer does 
not constitute compensation or other 
consideration. 

(f) Examples. The provisions of 
§ 2550.408b–2(e) may be illustrated by 
the following examples. 

Example 1. E, an employer whose employees 
are covered by plan P, is a fiduciary of P. I 
is a professional investment adviser in which 
E has no interest which may affect the exer-
cise of E’s best judgment as a fiduciary. E 
causes P to retain I to provide certain kinds 
of investment advisory services of a type 
which causes I to be a fiduciary of P under 
section 3(21)(A)(ii) of the Act. thereafter, I 
proposes to perform for additional fees port-
folio evaluation services in addition to the 
services currently provided. The provision of 
such services is arranged by I and approved 
on behalf of the plan by E. I has not engaged 
in an act described in section 406(b)(1) of the 
Act, because I did not use any of the author-
ity, control or responsibility which makes I 
a fiduciary (the provision of investment ad-
visory services) to cause the plan to pay I ad-
ditional fees for the provision of the port-
folio evaluation services. E has not engaged 
in an act which is described in section 
406(b)(1). E, as the fiduciary who has the re-
sponsibility to be prudent in his selection 
and retention of I and the other investment 
advisers of the plan, has an interest in the 
purchase by the plan of portfolio evaluation 
services. However, such an interest is not an 
interest which may affect the exercise of E’s 
best judgment as a fiduciary. 

Example 2. D, a trustee of plan P with dis-
cretion over the management and disposition 
of plan assets, relies on the advice of C, a 
consultant to P, as to the investment of plan 
assets, thereby making C a fiduciary of the 
plan. On January 1, 1978, C recommends to D 
that the plan purchase an insurance policy 
from U, an insurance company which is not 
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a party in interest with respect to P. C thor-
oughly explains the reasons for the rec-
ommendation and makes a full disclosure 
concerning the fact that C will receive a 
commission from U upon the purchase of the 
policy of P. D considers the recommendation 
and approves the purchase of the policy by P. 
C receives a commission. Under such cir-
cumstances, C has engaged in an act de-
scribed in section 406(b)(1) of the Act (as well 
as sections 406(b)(2) and (3) of the Act) be-
cause C is in fact exercising the authority, 
control or responsibility which makes C a fi-
duciary to cause the plan to purchase the 
policy. However, the transaction is exempt 
from the prohibited transaction provisions of 
section 406 of the Act, if the requirements of 
Prohibited Transaction Exemption 77–9 are 
met. 

Example 3. Assume the same facts as in Ex-
ample (2) except that the nature of C’s rela-
tionship with the plan is not such that C is 
a fiduciary of P. The purchase of the insur-
ance policy does not involve an act described 
in section 406(b)(1) of the Act (or sections 
406(b)(2) or (3) of the Act) because such sec-
tions only apply to acts by fiduciaries. 

Example 4. E, an employer whose employees 
are covered by plan P, is a fiduciary with re-
spect to P. A, who is not a party in interest 
with respect to P, persuades E that the plan 
needs the services of a professional invest-
ment adviser and that A should be hired to 
provide the investment advice. Accordingly, 
E causes P to hire A to provide investment 
advice of the type which makes A a fiduciary 
under § 2510.3–21(c)(1)(ii)(B). Prior to the expi-
ration of A’s first contract with P, A per-
suades E to cause P to renew A’s contract 
with P to provide the same services for addi-
tional fees in view of the increased costs in 
providing such services. During the period of 
A’s second contract, A provides additional 
investment advice services for which no ad-
ditional charge is made. Prior to the expira-
tion of A’s second contract, A persuades E to 
cause P to renew his contract for additional 
fees in view of the additional services A is 
providing. A has not engaged in an act de-
scribed in section 406(b)(1) of the Act, be-
cause A has not used any of the authority, 
control or responsibility which makes A a fi-
duciary (the provision of investment advice) 
to cause the plan to pay additional fees for 
A’s services. 

Example 5. F, a trustee of plan P with dis-
cretion over the management and disposition 
of plan assets, retains C to provide adminis-
trative services to P of the type which 
makes C a fiduciary under section 
3(21)(A)(iii). Thereafter, C retains F to pro-
vide for additional fees actuarial and various 
kinds of administrative services in addition 
to the services F is currently providing to P. 
Both F and C have engaged in an act de-
scribed in section 406(b)(1) of the Act. F, re-
gardless of any intent which he may have 

had at the time he retained C, has engaged in 
such an act because F has, in effect, exer-
cised the authority, control or responsibility 
which makes F a fiduciary to cause the plan 
to pay F additional fees for the services. C, 
whose continued employment by P depends 
on F, has also engaged in such an act, be-
cause C has an interest in the transaction 
which might affect the exercise of C’s best 
judgment as a fiduciary. As a result, C has 
dealt with plan assets in his own interest 
under section 406(b)(1). 

Example 6. F, a fiduciary of plan P with dis-
cretionary authority respecting the manage-
ment of P, retains S, the son of F, to provide 
for a fee various kinds of administrative 
services necessary for the operation of the 
plan. F has engaged in an act described in 
section 406(b)(1) of the Act because S is a per-
son in whom F has an interest which may af-
fect the exercise of F’s best judgment as a fi-
duciary. Such act is not exempt under sec-
tion 408(b)(2) of the Act irrespective of 
whether the provision of the services by S is 
exempt. 

Example 7. T, one of the trustees of plan P, 
is president of bank B. The bank proposes to 
provide administrative services to P for a 
fee. T physically absents himself from all 
consideration of B’s proposal and does not 
otherwise exercise any of the authority, con-
trol or responsibility which makes T a fidu-
ciary to cause the plan to retain B. The 
other trustees decide to retain B. T has not 
engaged in an act described in section 
406(b)(1) of the Act. Further, the other trust-
ees have not engaged in an act described in 
section 406(b)(1) merely because T is on the 
board of trustees of P. This fact alone would 
not make them have an interest in the trans-
action which might affect the exercise of 
their best judgment as fiduciaries. 

[42 FR 32390, June 24, 1977, as amended at 75 
FR 41635, July 16, 2010; 77 FR 5655, Feb. 3, 
2012; 77 FR 41680, July 16, 2012] 

§ 2550.408b–3 Loans to Employee Stock 
Ownership Plans. 

(a) Definitions. When used in this sec-
tion, the terms listed below have the 
following meanings: 

(1) ESOP. The term ESOP refers to an 
employee stock ownership plan that 
meets the requirements of section 
407(d)(6) of the Employee Retirement 
Income Security Act of 1974 (the Act) 
and 29 CFR 2550.407d–6. It is not syn-
onymous with ‘‘stock bonus plan.’’ A 
stock bonus plan must, however, be an 
ESOP to engage in an exempt loan. The 
qualification of an ESOP under section 
401 (a) of the Internal Revenue Code 
(the Code) and 26 CFR 54.4975–11 will 
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not be adversely affected merely be-
cause it engages in a non-exempt loan. 

(2) Loan. The term loan refers to a 
loan made to an ESOP by a party in in-
terest or a loan to an ESOP which is 
guaranteed by a party in interest. It 
includes a direct loan of cash, a pur-
chase-money transaction, and an as-
sumption of the obligation of an ESOP. 
‘‘Guarantee’’ includes an unsecured 
guarantee and the use of assets of a 
party in interest as collateral for a 
loan, even though the use of assets 
may not be a guarantee under applica-
ble state law. An amendment of a loan 
in order to qualify as an exempt loan is 
not a refinancing of the loan or the 
making of another loan. 

(3) Exempt loan. The term exempt loan 
refers to a loan that satisfies the provi-
sions of this section. A ‘‘non-exempt 
loan’’ is one that fails to satisfy such 
provisions. 

(4) Publicly traded. The term publicly 
traded refers to a security that is listed 
on a national securities exchange reg-
istered under section 6 of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78f) 
or that is quoted on a system sponsored 
by a national securities association 
registered under section 15A(b) of the 
Securities Exchange Act (15 U.S.C. 
78o). 

(5) Qualifying employer security. The 
term qualifying employer security reters 
to a security described in 29 CFR 
2550.407d–5. 

(b) Statutory exemption—(1) Scope. 
Section 408(b)(3) of the Act provides an 
exemption from the prohibited trans-
action provisions of sections 406(a) and 
406(b)(1) of the Act (relating to fidu-
ciaries dealing with the assets of plans 
in their own interest or for their own 
account) and 406(b)(2) of the Act (relat-
ing to fiduciaries in their individual or 
in any other capacity acting in any 
transaction involving the plan on be-
half of a party (or representing a party) 
whose interests are adverse to the in-
terests of the plan or the interests of 
its participants or beneficiaries). Sec-
tion 408(b)(3) does not provide an ex-
emption from the prohibitions of sec-
tion 406(b)(3) of the Act (relating to fi-
duciaries receiving consideration for 
their own personal account from any 
party dealing with a plan in connection 

with a transaction involving the in-
come or assets of the plan). 

(2) Special scrutiny of transaction. The 
exemption under section 408(b)(3) in-
cludes within its scope certain trans-
action in which the potential for self- 
dealing by fiduciaries exists and in 
which the interests of fiduciaries may 
conflict with the interests of partici-
pants. To guard against these potential 
abuses, the Department of Labor will 
subject these transactions to special 
scrutiny to ensure that they are pri-
marily for the benefit of participants 
and their beneficiaries. Although the 
transactions need not be arranged and 
approved by an independent fiduciary, 
fiduciaries are cautioned to scru-
pulously exercise their discretion in 
approving them. For example, fidu-
ciaries should be prepared to dem-
onstrate compliance with the net effect 
test and the arm’s-length standard 
under paragraphs (c)(2) and (3) of this 
section. Also, fiduciaries should deter-
mine that the transaction is truly ar-
ranged primarily in the interest of par-
ticipants and their beneficiaries rather 
than, for example, in the interest of 
certain selling shareholders. 

(c) Primary benefit requirements—(1) In 
general. An exempt loan must be pri-
marily for the benefit of the ESOP par-
ticipants and their beneficiaries. All 
the surrounding facts and cir-
cumstances, including those described 
in paragraphs (c)(2) and (3) of this sec-
tion, will be considered in determining 
whether such loan satisfies this re-
quirement. However, no loan will sat-
isfy such requirement unless it satis-
fies the requirements of paragraphs (d), 
(e) and (f) of this section. 

(2) Net effect on plan assets. At the 
time that a loan is made, the interest 
rate for the loan and the price of secu-
rities to be acquired with the loan pro-
ceeds should not be such that plan as-
sets might be drained off. 

(3) Arm’s-length standard. The terms 
of a loan, whether or not between inde-
pendent parties, must, at the time the 
loan is made, be at least as favorable to 
the ESOP as the terms of a comparable 
loan resulting from arm’s-length nego-
tiations between independent parties. 

(d) Use of loan proceeds. The proceeds 
of an exempt loan must be used, within 
a reasonable time after their receipt, 
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by the borrowing ESOP only for any or 
all of the following purposes: 

(1) To acquire qualifying employer 
securities. 

(2) To repay such loan. 
(3) To repay a prior exempt loan. A 

new loan, the proceeds of which are so 
used, must satisfy the provisions of 
this section. 
Except as provided in paragraphs (i) 
and (j) of this section or as otherwise 
required by applicable law, no security 
acquired with the proceeds of an ex-
empt loan may be subject to a put, 
call, or other option, or buy-sell or 
similar arrangement while held by and 
when distributed from a plan, whether 
or not the plan is then ESOP. 

(e) Liability and collateral of ESOP for 
loan. An exempt loan must be without 
recourse against the ESOP. Further-
more, the only assets of the ESOP that 
may be given as collateral on an ex-
empt loan are qualifying employer se-
curities of two classes: Those acquired 
with the proceeds of the exempt loan 
and those that were used as collateral 
on a prior exempt loan repaid with the 
proceeds of the current exempt loan. 
No person entitled to payment under 
the exempt loan shall have any right to 
assets of the ESOP other than: 

(1) Collateral given for the loan, 
(2) Contributions (other than con-

tributions of employer securities) that 
are made under an ESOP to meet its 
obligations under the loan, and 

(3) Earnings attributable to such col-
lateral and the investment of such con-
tributions. 
The payments made with respect to an 
exempt loan by the ESOP during a plan 
year must not exceed an amount equal 
to the sum of such contributions and 
earnings received during or prior to the 
year less such payments in prior years. 
Such contributions and earnings must 
be accounted for separately in the 
books of account of the ESOP until the 
loan is repaid. 

(f) Default. In the event of default 
upon an exempt loan, the value of plan 
assets transferred in satisfaction of the 
loan must not exceed the amount of de-
fault. If the lender is a party in inter-
est, a loan must provide for a transfer 
of plan assets upon default only upon 
and to the extent of the failure of the 
plan to meet the payment schedule of 

the loan. For purposes of this para-
graph, the making of a guarantee does 
not make a person a lender. 

(g) Reasonable rate of interest. The in-
terest rate of a loan must not be in ex-
cess of a reasonable rate of interest. 
All relevant factors will be considered 
in determining a reasonable rate of in-
terest, including the amount and dura-
tion of the loan, the security and guar-
antee (if any) involved, the credit 
standing of the ESOP and the guar-
antor (if any), and the interest rate 
prevailing for comparable loans. When 
these factors are considered, a variable 
interest rate may be reasonable. 

(h) Release from encumbrance—(1) Gen-
eral rule. In general, an exempt loan 
must provide for the release from en-
cumbrance of plan assets used as col-
lateral for the loan under this para-
graph. For each plan year during the 
duration of the loan, the number of se-
curities released must equal the num-
ber of encumbered securities held im-
mediately before release for the cur-
rent plan year multiplied by a fraction. 
The numerator of the fraction is the 
amount of principal and interest paid 
for the year. The denominator of the 
fraction is the sum of the numerator 
plus the principal and interest to be 
paid for all future years. See 
§ 2550.408b–3(h)(4). The number of future 
years under the loan must be definitely 
ascertainable and must be determined 
without taking into account any pos-
sible extensions or renewal periods. If 
the interest rate under the loan is vari-
able, the interest to be paid in future 
years must be computed by using the 
interest rate applicable as of the end of 
the plan year. If collateral includes 
more than one class of securities, the 
number of securities of each class to be 
released for a plan year must be deter-
mined by applying the same fraction to 
each class. 

(2) Special rule. A loan will not fail to 
be exempt merely because the number 
of securities to be released from en-
cumbrance is determined solely with 
reference to principal payments. How-
ever, if release is determined with ref-
erence to principal payments only, the 
following three additional rules apply. 
The first rule is that the loan must 
provide for annual payments of prin-
cipal and interest at a cumulative rate 
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that is not less rapid at any time than 
level annual payments of such amounts 
for 10 years. The second rule is that in-
terest included in any payment is dis-
regarded only to the extent that it 
would be determined to be interest 
under standard loan amortization ta-
bles. The third rule is that subdivision 
(2) is not applicable from the time that, 
by reason of a renewal, extension, or 
refinancing, the sum of the expired du-
ration of the exempt loan, the renewal 
period, the extension period, and the 
duration of a new exempt loan exceeds 
10 years. 

(3) Caution against plan disqualifica-
tion. Under an exempt loan, the number 
of securities released from encum-
brance may vary from year to year. 
The release of securities depends upon 
certain employer contributions and 
earnings under the ESOP. Under 26 
CFR 54.4975–11(d)(2) actual allocations 
to participants’ accounts are based 
upon assets withdrawn from the sus-
pense account. Nevertheless, for pur-
poses of applying the limitations under 
section 415 of the Code to these alloca-
tions, under 26 CFR 54.4975–11(a)(8)(ii) 
contributions used by the ESOP to pay 
the loan are treated as annual addi-
tions to participants’ accounts. There-
fore, particular caution must be exer-
cised to avoid exceeding the maximum 
annual additions under section 415 of 
the Code. At the same time, release 
from encumbrance in annually varying 
numbers may reflect a failure on the 
part of the employer to make substan-
tial and recurring contributions to the 
ESOP which will lead to loss of quali-
fication under section 401(a) of the 
Code. The Internal Revenue Service 
will observe closely the operation of 
ESOPs that release encumbered securi-
ties in varying annual amounts, par-
ticularly those that provide for the de-
ferral of loan payments or for balloon 
payments. See 26 CFR 54.4975– 
7(b)(8)(iii). 

(4) Illustration. The general rule under 
paragraph (h)(1) of this section oper-
ates as illustrated in the following ex-
amples: 

Example. Corporation X establishes an 
ESOP that borrows $750,000 from a bank. X 
guarantees the loan which is for 15 years at 
5% interest and is payable in level annual 
amounts of $72,256.72. Total payments on the 

loan are $1,083,850.80. The ESOP uses the en-
tire proceeds of the loan to acquire 15,000 
shares of X stock which is used as collateral 
for the loan. The number of securities to be 
released for the first year is 1,000 shares, i.e., 
15,000 shares × $72,256.72/$1,083,850.80 = 15,000 
shares × 1⁄15. The number of securities to be 
released for the second year is 1,000 shares, 
i.e., 14,000 shares × $72,256.72/$1,011,594.08 = 
14,000 shares × 1⁄14. If all loan payments are 
made as originally scheduled, the number of 
securities released in each succeeding year of 
the loan will also be 1,000. 

(i) Right of first refusal. Qualifying 
employer securities acquired with pro-
ceeds of an exempt loan may, but need 
not, be subject to a right of first re-
fusal. However, any such right must 
meet the requirements of this para-
graph. Securities subject to such right 
must be stock or an equity security, or 
a debt security convertible into stock 
or an equity security. Also, they must 
not be publicly traded at the time the 
right may be exercised. The right of 
first refusal must be in favor of the em-
ployer, the ESOP, or both in any order 
of priority. The selling price and other 
terms under the right must not be less 
favorable to the seller than the greater 
of the value of the security determined 
under 26 CFR 54.4975–11(d)(5), or the 
purchase price and other terms offered 
by a buyer, other than the employer or 
the ESOP, making a good faith offer to 
purchase the security. The right of 
first refusal must lapse no later than 14 
days after the security holder gives 
written notice to the holder of the 
right that an offer by a third party to 
purchase the security has been re-
ceived. 

(j) Put option. A qualifying employer 
security acquired with the proceeds of 
an exempt loan by an ESOP after Sep-
tember 30, 1976, must be subject to a 
put option if it is not publicly traded 
when distributed or if it is subject to a 
trading limitation when distributed. 
For purposes of this paragraph, a 
‘‘trading limitation’’ or a security is a 
restriction under any Federal or State 
securities law or any regulation there-
under, or an agreement (not prohibited 
by this section) affecting the security 
which would make the security not as 
freely tradeable as one not subject to 
such restriction. The put option must 
be exercisable only by a participant, by 
the participant’s donees, or by a person 
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(including an estate or its distributee) 
to whom the security passes by reason 
of a participant’s death. (Under this 
paragraph ‘‘participant’’ means a par-
ticipant and the beneficiaries of the 
participant under the ESOP.) The put 
option must permit a participant to 
put the security to the employer. 
Under no circumstances may the put 
option bind the ESOP. However, it may 
grant the ESOP an option to assume 
the rights and obligations of the em-
ployer at the time that the put option 
is exercised. If it is known at the time 
a loan is made that Federal or state 
law will be violated by the employer’s 
honoring such put option, the put op-
tion must permit the security to be 
put, in a manner consistent with such 
law, to a third party (e.g., an affiliate 
of the employer or a shareholder other 
than the ESOP) that has substantial 
net worth at the time the loan is made 
and whose net worth is reasonably ex-
pected to remain substantial. 

(k) Duration of put option—(1) General 
rule. A put option must be exercisable 
at least during a 15-month period 
which begins the date the security sub-
ject to the put option is distributed by 
the ESOP. 

(2) Special rule. In the case of a secu-
rity that is publicly traded without re-
striction when distributed but ceases 
to be so traded within 15 months after 
distribution, the employer must notify 
each security holder in writing on or 
before the tenth day after the date the 
security ceases to be so traded that for 
the remainder of the 15-month period 
the security is subject to a put option. 
The number of days between the tenth 
day and the date on which notice is ac-
tually given, if later than the tenth 
day, must be added to the duration of 
the put option. The notice must inform 
distributees of the terms of the put op-
tions that they are to hold. The terms 
must satisfy the requirements of para-
graphs (j) through (l) of this section. 

(l) Other put option provisions—(1) 
Manner of exercise. A put option is exer-
cised by the holder notifying the em-
ployer in writing that the put option is 
being exercised. 

(2) Time excluded from duration of put 
option. The period during which a put 
option is exercisable does not include 
any time when a distributee is unable 

to exercise it because the party bound 
by the put option is prohibited from 
honoring it by applicable Federal or 
State law. 

(3) Price. The price at which a put op-
tion must be exercisable is the value of 
the security, determined in accordance 
with paragraph (d)(5) of 26 CFR 54.4975– 
11. 

(4) Payment terms. The provisions for 
payment under a put option must be 
reasonable. The deferral of payment is 
reasonable if adequate security and a 
reasonable interest rate are provided 
for any credit extended and if the cu-
mulative payments at any time are no 
less than the aggregate of reasonable 
periodic payments as of such time. 
Periodic payments are reasonable if 
annual installments, beginning with 30 
days after the date the put option is 
exercised, are substantially equal. Gen-
erally, the payment period may not 
end more than 5 years after the date 
the put option is exercised. However, it 
may be extended to a date no later 
than the earlier of 10 years from the 
date the put option is exercised or the 
date the proceeds of the loan used by 
the ESOP to acquire the security sub-
ject to such put option are entirely re-
paid. 

(5) Payment restrictions. Payment 
under a put option may be restricted 
by the terms of a loan, including one 
used to acquire a security subject to a 
put option, made before November 1, 
1977. Otherwise, payment under a put 
option must not be restricted by the 
provisions of a loan or any other ar-
rangement, including the terms of the 
employer’s articles of incorporation, 
unless so required by applicable state 
law. 

(m) Other terms of loan. An exempt 
loan must be for a specific term. Such 
loan may not be payable at the demand 
of any person, except in the case of de-
fault. 

(n) Status of plan as ESOP. To be ex-
empt, a loan must be made to a plan 
that is an ESOP at the time of such 
loan. However, a loan to a plan for-
mally designated as an ESOP at the 
time of the loan that fails to be an 
ESOP because it does not comply with 
section 401(a) of the Code or 26 CFR 
54.4975–11 will be exempt as of the time 
of such loan if the plan is amended 
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retroactively under section 401(b) of 
the Code or 26 CFR 54.4975–11(a)(4). 

(o) Special rules for certain loans—(1) 
Loans made before January 1, 1976. A 
loan made before January 1, 1976, or 
made afterwards under a binding agree-
ment in effect on January 1, 1976 (or 
under renewals permitted by the terms 
of such an agreement on that date) is 
exempt for the entire period of such 
loan if it otherwise satisfies the provi-
sions of this section for such period, 
even though it does not satisfy the fol-
lowing provisions of this section: 

(i) The last sentence of paragraph (d); 
(ii) Paragraphs (e), (f), and (h)(1) and 

(2); and 
(iii) Paragraphs (i) through (m), in-

clusive. 
(2) Loans made after December 31, 1975, 

but before November 1, 1977. A loan made 
after December 31, 1975, but before No-
vember 1, 1977, or made afterwards 
under a binding agreement in effect on 
November 1, 1977 (or under renewals 
permitted by the terms of such an 
agreement on that date) is exempt for 
the entire period of such loan if it oth-
erwise satisfies the provisions of this 
section for such period even though it 
does not satisfy the following provi-
sions of this section: 

(i) Paragraph (f); 
(ii) The three provisions of paragraph 

(h)(2); and 
(iii) Paragraph (i). 
(3) Release rule. Notwithstanding 

paragraphs (o)(1) and (2) of this section, 
if the proceeds of a loan are used to ac-
quire securities after November 1, 1977, 
the loan must comply by such date 
with the provisions of paragraph (h) of 
this section. 

(4) Default rule. Notwithstanding 
paragraphs (o)(1) and (2) of this section, 
a loan by a party in interest other than 
a guarantor must satisfy the require-
ments of paragraph (f) of this section. 
A loan will satisfy these requirements 
if it is retroactively amended before 
November 1, 1977, to satisfy these re-
quirements. 

(5) Put option rule. With respect to a 
security distributed before November 1, 
1977, the put option provisions of para-
graphs (j), (k), and (l) of this section 
will be deemed satisfied as of the date 
the security is distributed if by Decem-
ber 31, 1977, the security is subject to a 

put option satisfying such provisions. 
For purposes of satisfying such provi-
sions, the security will be deemed dis-
tributed on the date the put option is 
issued. However, the put option provi-
sions need not be satisfied with respect 
to a security that is not owned on No-
vember 1, 1977, by a person in whose 
hands a put option must be exercisable. 

(Approved by the Office of Management and 
Budget under control number 1210–0046) 

[42 FR 44385, Sept. 2, 1977; 42 FR 45907, Sept. 
13, 1977, as amended at 49 FR 18295, Apr. 30, 
1984] 

§ 2550.408b–4 Statutory exemption for 
investments in deposits of banks or 
similar financial institutions. 

(a) In general. Section 408(b)(4) of the 
Employee Retirement Income Security 
Act of 1974 (the Act) exempts from the 
prohibitions of section 406 of the Act 
the investment of all or a part of a 
plan’s assets in deposits bearing a rea-
sonable rate of interest in a bank or 
similar financial institution supervised 
by the United States or a State, even 
though such bank or similar financial 
insitution is a fiduciary or other party 
in interest with respect to the plan, if 
the conditions of either § 2550.408b– 
4(b)(1) or § 2550.408b–4(b)(2) are met. 
Section 408(b)(4) provides an exemption 
from sections 406(b)(1) of the Act (relat-
ing to fiduciaries dealing with the as-
sets of plans in their own interest or 
for their own account) and 406(b)(2) of 
the Act (relating to fiduciaries in their 
individual or in any other capacity act-
ing in any transaction involving the 
plan on behalf of a party (or rep-
resenting a party) whose interests are 
adverse to the interests of the plan or 
the interests of its participants or 
beneficiaries), as well as section 
406(a)(1), because section 408(b)(4) con-
templates a bank or similar financial 
institution causing a plan for which it 
acts as a fiduciary to invest plan assets 
in its own deposits if the requirements 
of section 408(b)(4) are met. However, it 
does not provide an exemption from 
section 406(b)(3) of the Act (relating to 
fiduciaries receiving consideration for 
their own personal account from any 
party dealing with a plan in connection 
with a transaction involving the assets 
of the plan). The receipt of such consid-
eration is a separate transaction not 
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described in the statutory exemption. 
Section 408(b)(4) does not contain an 
exemption from other provisions of the 
Act, such as section 404, or other provi-
sions of law which may impose require-
ments or restrictions relating to the 
transactions which are exempt under 
section 408(b)(4) of the Act. See, for ex-
ample, section 401 of the Internal Rev-
enue Code of 1954 (Code). The provi-
sions of section 408(b)(4) of the Act are 
further limited by section 408(d) of the 
Act (relating to transactions with 
owner-employees and related persons). 

(b)(1) Plan covering own employees. 
Such investment may be made if the 
plan is one which covers only the em-
ployees of the bank or similar financial 
institution, the employees of any of its 
affiliates, or the employees of both. 

(2) Other plans. Such investment may 
be made if the investment is expressly 
authorized by a provision of the plan or 
trust instrument or if the investment 
is expressly authorized (or made) by a 
fiduciary of the plan (other than the 
bank or similar financial institution or 
any of its affiliates) who has authority 
to make such investments, or to in-
struct the trustee or other fiduciary 
with respect to investments, and who 
has no interest in the transaction 
which may affect the exercise of such 
authorizing fiduciary’s best judgment 
as a fiduciary so as to cause such au-
thorization to consititute an act de-
scribed in section 406(b) of the Act. Any 
authorization to make investments 
contained in a plan or trust instrument 
will satisfy the requirement of express 
authorization for investments made 
prior to November 1, 1977. Effective No-
vember 1, 1977, in the case of a bank or 
similar financial institution that in-
vests plan assets in deposits in itself or 
its affiliates under an authorization 
contained in a plan or trust instru-
ment, such authorization must name 
such bank or similar financial institu-
tion and must state that such bank or 
similar financial institution may make 
investments in deposits which bear a 
reasonable rate of interest in itself (or 
in an affiliate). 

(3) Example. B, a bank, is the trustee 
of plan P’s assets. The trust instru-
ments give the trustees the right to in-
vest plan assets in its discretion. B in-
vests in the certificates of deposit of 

bank C, which is a fiduciary of the plan 
by virtue of performing certain custo-
dial and administrative services. The 
authorization is sufficient for the plan 
to make such investment under section 
408(b)(4). Further, such authorization 
would suffice to allow B to make in-
vestments in deposits in itself prior to 
November 1, 1977. However, subsequent 
to October 31, 1977, B may not invest in 
deposits in itself, unless the plan or 
trust instrument specifically author-
izes it to invest in deposits of B. 

(c) Definitions. (1) The term bank or 
similar financial institution includes a 
bank (as defined in section 581 of the 
Code), a domestic building and loan as-
sociation (as defined in section 
7701(a)(19) of the Code), and a credit 
union (as defined in section 101(6) of 
the Federal Credit Union Act). 

(2) A person is an affiliate of a bank 
or similar financial institution if such 
person and such bank or similar finan-
cial institution would be treated as 
members of the same controlled group 
of corporations or as members of two 
or more trades or businesses under 
common control within the meaning of 
section 414 (b) or (c) of the Code and 
the regulations thereunder. 

(3) The term deposits includes any ac-
count, temporary or otherwise, upon 
which a reasonable rate of interest is 
paid, including a certificate of deposit 
issued by a bank or similar financial 
institution. 

[42 FR 32392, June 24, 1977; 42 FR 36823, July 
18, 1977] 

§ 2550.408b–6 Statutory exemption for 
ancillary services by a bank or simi-
lar financial institution. 

(a) In general. Section 408(b)(6) of the 
Employee Retirement Income Security 
Act of 1974 (the Act) exempts from the 
prohibitions of section 406 of the Act 
the provision of certain ancillary serv-
ices by a bank or similar financial in-
stitution (as defined in § 2550.408b– 
4(c)(1) supervised by the United States 
or a State to a plan for which it acts as 
a fiduciary if the conditions of 
§ 2550.408b–6(b) are met. Such ancillary 
services include services which do not 
meet the requirements of section 
408(b)(2) of the Act because the provi-
sion of such services involves an act de-
scribed in section 406(b)(1) of the Act 
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(relating to fiduciaries dealing with 
the assets of plans in their own inter-
est or for their own account) by the fi-
duciary bank or similar financial insti-
tution or an act described in section 
406(b)(2) of the Act (relating to fidu-
ciaries in their individual or in any 
other capacity acting in any trans-
action involving the plan on behalf of a 
party (or representing a party) whose 
interests are adverse to the interests of 
the plan or the interests of its partici-
pants or beneficiaries). Section 
408(b)(6) provides an exemption from 
sections 406(b)(1) and (2) because sec-
tion 408(b)(6) contemplates the provi-
sion of such ancillary services without 
the approval of a second fiduciary (as 
described in § 2550.408b–2(e)(2)) if the 
conditions of § 2550.408b–6(b) are met. 
Thus, for example, plan assets held by 
a fiduciary bank which are reasonably 
expected to be needed to satisfy cur-
rent plan expenses may be placed by 
the bank in a non-interest-bearing 
checking account in the bank if the 
conditions of § 2550.408b–6(b) are met, 
notwithstanding the provisions of sec-
tion 408(b)(4) of the Act (relating to in-
vestments in bank deposits). However, 
section 408(b)(6) does not provide an ex-
emption for an act described in section 
406(b)(3) of the Act (relating to fidu-
ciaries receiving consideration for 
their own personal account from any 
party dealing with a plan in connection 
with a transaction involving the assets 
of the plan). The receipt of such consid-
eration is a separate transaction not 
described in section 408(b)(6). Section 
408(b)(6) does not contain an exemption 
from other provisions of the Act, such 
as section 404, or other provisions of 
law which may impose requirements or 
restrictions relating to the trans-
actions which are exempt under section 
408(b)(6) of the Act. See, for example, 
section 401 of the Internal Revenue 
Code of 1954. The provisions of section 
408(b)(6) of the Act are further limited 
by section 408(d) of the Act (relating to 
transactions with owner-employees and 
related persons). 

(b) Conditions. Such service must be 
provided— 

(1) At not more than reasonable com-
pensation; 

(2) Under adequate internal safe-
guards which assure that the provision 

of such service is consistent with sound 
banking and financial practice, as de-
termined by Federal or State super-
visory authority; and 

(3) Only to the extent that such serv-
ice is subject to specific guidelines 
issued by the bank or similar financial 
institution which meet the require-
ments of § 2550.408b–6(c). 

[42 FR 32392, June 24, 1977; 42 FR 36823, July 
18, 1977] 

§ 2550.408b–19 Statutory exemption for 
cross-trading of securities. 

(a) In general. (1) Section 408(b)(19) of 
the Employee Retirement Income Se-
curity Act of 1974 (the Act) exempts 
from the prohibitions of section 
406(a)(1)(A) and 406(b)(2) of the Act any 
cross-trade of securities if certain con-
ditions are satisfied. Among other con-
ditions, the exemption requires that 
the investment manager adopt, and ef-
fect cross-trades in accordance with, 
written cross-trading policies and pro-
cedures that are fair and equitable to 
all accounts participating in the cross- 
trading program, and that include: 

(i) A description of the investment 
manager’s pricing policies and proce-
dures; and 

(ii) The investment manager’s poli-
cies and procedures for allocating 
cross-trades in an objective manner 
among accounts participating in the 
cross-trading program. 

(2) Section 4975(d)(22) of the Internal 
Revenue Code of 1986 (the Code) con-
tains parallel provisions to section 
408(b)(19) of the Act. Effective Decem-
ber 31, 1978, section 102 of Reorganiza-
tion Plan No. 4 of 1978, 5 U.S.C. App. 214 
(2000 ed.), transferred the authority of 
the Secretary of the Treasury to pro-
mulgate regulations of the type pub-
lished herein to the Secretary of Labor. 
Therefore, all references herein to sec-
tion 408(b)(19) of the Act should be read 
to include reference to the parallel pro-
visions of section 4975(d)(22) of the 
Code. 

(3) Section 408(b)(19)(D) of the Act re-
quires that a plan fiduciary for each 
plan participating in the cross-trades 
receive in advance of any cross-trades 
disclosure regarding the conditions 
under which the cross-trades may take 
place, including the written policies 
and procedures described in section 
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408(b)(19)(H) of the Act. This disclosure 
must be in a document that is separate 
from any other agreement or disclosure 
involving the asset management rela-
tionship. For purposes of section 
408(b)(19)(D) of the Act, the policies and 
procedures furnished to the authorizing 
fiduciary must conform with the re-
quirements of this regulation. 

(4) The standards set forth in this 
section apply solely for purposes of de-
termining whether an investment man-
ager’s written policies and procedures 
satisfy the content requirements of 
section 408(b)(19)(H) of the Act. Accord-
ingly, such standards do not determine 
whether the investment manager satis-
fies the other requirements for relief 
under section 408(b)(19) of the Act. 

(b)(1) Policies and procedures. In gen-
eral. This paragraph specifies the con-
tent of the written policies and proce-
dures required to be adopted by an in-
vestment manager and disclosed to the 
plan fiduciary prior to authorizing 
cross-trading in order for transactions 
to qualify for relief under section 
408(b)(19) of the Act. 

(2) Style and format. The content of 
the policies and procedures required by 
this paragraph must be clear and con-
cise and written in a manner cal-
culated to be understood by the plan fi-
duciary authorizing cross-trading. Al-
though no specific format is required 
for the investment manager’s written 
policies and procedures, the informa-
tion contained in the policies and pro-
cedures must be sufficiently detailed to 
facilitate a periodic review by the com-
pliance officer of the cross-trades and a 
determination by such compliance offi-
cer that the cross-trades comply with 
the investment manager’s written 
cross-trading policies and procedures. 

(3) Content (i). An investment man-
ager’s policies and procedures must be 
fair and equitable to all accounts par-
ticipating in its cross-trading program 
and reasonably designed to ensure com-
pliance with the requirements of sec-
tion 408(b)(19)(H) of the Act. Such poli-
cies and procedures must include: 

(A) A statement of policy which de-
scribes the criteria that will be applied 
by the investment manager in deter-
mining that execution of a securities 
transaction as a cross-trade will be 

beneficial to both parties to the trans-
action; 

(B) A description of how the invest-
ment manager will determine that 
cross-trades are effected at the inde-
pendent ‘‘current market price’’ of the 
security (within the meaning of section 
270.17a–7(b) of Title 17, Code of Federal 
Regulations and SEC no-action and in-
terpretative letters thereunder) as re-
quired by section 408(b)(19)(B) of the 
Act, including the identity of sources 
used to establish such price; 

(C) A description of the procedures 
for ensuring compliance with the 
$100,000,000 minimum asset size require-
ment of section 408(b)(19). A plan or 
master trust will satisfy the minimum 
asset size requirement as to a trans-
action if it satisfies the requirement 
upon its initial participation in the 
cross-trading program and on an an-
nual basis thereafter; 

(D) A statement that any investment 
manager participating in a cross-trad-
ing program will have conflicting loy-
alties and responsibilities to the par-
ties involved in any cross-trade trans-
action and a description of how the in-
vestment manager will mitigate such 
conflicts; 

(E) A requirement that the invest-
ment manager allocate cross-trades 
among accounts in an objective and eq-
uitable manner and a description of the 
allocation method(s) available to and 
used by the investment manager for as-
suring an objective allocation among 
accounts participating in the cross- 
trading program. If more than one allo-
cation methodology may be used by 
the investment manager, a description 
of what circumstances will dictate the 
use of a particular methodology; 

(F) Identification of the compliance 
officer responsible for periodically re-
viewing the investment manager’s 
compliance with section 408(b)(19)(H) of 
the Act and a statement of the compli-
ance officer’s qualifications for this po-
sition; 

(G) A statement that the cross-trad-
ing statutory exemption under section 
408(b)(19) of the Act requires satisfac-
tion of several objective conditions in 
addition to the requirements that the 
investment manager adopt and effect 
cross-trades in accordance with written 
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cross-trading policies and procedures; 
and 

(H) A statement which specifically 
describes the scope of the annual re-
view conducted by the compliance offi-
cer. 

(ii) Nothing herein is intended to pre-
clude an investment manager from in-
cluding such other policies and proce-
dures not required by this regulation 
as the investment manager may deter-
mine appropriate to comply with the 
requirements of section 408(b)(19). 

(c) Definitions. For purposes of this 
section: 

(1) The term ‘‘account’’ includes any 
single customer or pooled fund or ac-
count. 

(2) The term ‘‘compliance officer’’ 
means an individual designated by the 
investment manager who is responsible 
for periodically reviewing the cross- 
trades made for the plan to ensure 
compliance with the investment man-
ager’s written cross-trading policies 
and procedures and the requirements of 
section 408(b)(19)(H) of the Act. 

(3) The term ‘‘plan fiduciary’’ means a 
person described in section 3(21)(A) of 
the Act with respect to a plan (other 
than the investment manager engaging 
in the cross-trades or an affiliate) who 
has the authority to authorize a plan’s 
participation in an investment man-
ager’s cross-trading program. 

(4) The term ‘‘investment manager’’ 
means a person described in section 
3(38) of the Act. 

(5) The term ‘‘plan’’ means any em-
ployee benefit plan as described in sec-
tion 3(3) of the Act to which Title I of 
the Act applies or any plan defined in 
section 4975(e)(1) of the Code. 

(6) The term ‘‘cross-trade’’ means the 
purchase and sale of a security between 
a plan and any other account managed 
by the same investment manager. 

[73 FR 58458, Oct. 7, 2008] 

§ 2550.408c–2 Compensation for serv-
ices. 

(a) In general. Section 408(b)(2) of the 
Employee Retirement Income Security 
Act of 1974 (the Act) refers to the pay-
ment of reasonable compensation by a 
plan to a party in interest for services 
rendered to the plan. Section 408(c)(2) 
of the Act and §§ 2550.408c–2(b)(1) 
through 2550.408c–2(b)(4) clarify what 

constitutes reasonable compensation 
for such services. 

(b)(1) General rule. Generally, whether 
compensation is ‘‘reasonable’’ under 
sections 408 (b)(2) and (c)(2) of the Act 
depends on the particular facts and cir-
cumstances of each case. 

(2) Payments to certain fiduciaries. 
Under sections 408(b)(2) and 408(c)(2) of 
the Act, the term ‘‘reasonable com-
pensation’’ does not include any com-
pensation to a fiduciary who is already 
receiving full-time pay from an em-
ployer or association of employers (any 
of whose employees are participants in 
the plan) or from an employee organi-
zation (any of whose members are par-
ticipants in the plan), except for the re-
imbursement of direct expenses prop-
erly and actually incurred and not oth-
erwise reimbursed. The restrictions of 
this paragraph (b)(2) do not apply to a 
party in interest who is not a fidu-
ciary. 

(3) Certain expenses not direct expenses. 
An expense is not a direct expense to 
the extent it would have been sus-
tained had the service not been pro-
vided or if it represents an allocable 
portion of overhead costs. 

(4) Expense advances. Under sections 
408(b)(2) and 408(c)(2) of the Act, the 
term ‘‘reasonable compensation,’’ as 
applied to a fiduciary or an employee 
of a plan, includes an advance to such 
a fiduciary or employee by the plan to 
cover direct expenses to be properly 
and actually incurred by such person in 
the performance of such person’s duties 
with the plan if: 

(i) The amount of such advance is 
reasonable with respect to the amount 
of the direct expense which is likely to 
be properly and actually incurred in 
the immediate future (such as during 
the next month); and 

(ii) The fiduciary or employee ac-
counts to the plan at the end of the pe-
riod covered by the advance for the ex-
penses properly and actually incurred. 

(5) Excessive compensation. Under sec-
tions 408(b)(2) and 408(c)(2) of the Act, 
any compensation which would be con-
sidered excessive under 26 CFR 1.162–7 
(Income Tax Regulations relating to 
compensation for personal services 
which consitutes an ordinary and nec-
essary trade or business expense) will 
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not be ‘‘reasonable compensation.’’ De-
pending upon the facts and cir-
cumstances of the particular situation, 
compensation which is not excessive 
under 26 CFR 1.162–7 may, nevertheless, 
not be ‘‘reasonable compensation’’ 
within the meaning of sections 408(b)(2) 
and 408 (c)(2) of the Act. 

[42 FR 32393, June 24, 1977] 

§ 2550.408e Statutory exemption for 
acquisition or sale of qualifying em-
ployer securities and for acquisi-
tion, sale, or lease of qualifying em-
ployer real property. 

(a) General. Section 408(e) of the Em-
ployee Retirement Income Security 
Act of 1974 (the Act) exempts from the 
prohibitions of section 406(a) and 
406(b)(1) and (2) of the Act any acquisi-
tion or sale by a plan of qualifying em-
ployer securities (as defined in section 
407(d)(5) of the Act), or any acquisition, 
sale or lease by a plan of qualifying 
employer real property (as defined in 
section 407(d)(4) of the Act) if certain 
conditions are met. The conditions are 
that: 

(1) The acquisition, sale or lease 
must be for adequate consideration 
(which is defined in paragraph (d) of 
this section); 

(2) No commission may be charged di-
rectly or indirectly to the plan with re-
spect to the transaction; and 

(3) In the case of an acquisition or 
lease of qualifying employer real prop-
erty, or an acquisition of qualifying 
employer securities, by a plan other 
than an eligible individual account 
plan (as defined in section 407(d)(3) of 
the Act), the acquisition or lease must 
comply with the requirements of sec-
tion 407(a) of the Act. 

(b) Acquisition. For purposes of sec-
tion 408(e) and this section, an acquisi-
tion by a plan of qualifying employer 
securities or qualifying employer real 
property shall include, but not be lim-
ited to, an acquisition by purchase, by 
the exchange of plan assets, by the ex-
ercise of warrants or rights, by the 
conversion of a security, by default of 
a loan where the qualifying employer 
security or qualifying employer real 
property was security for the loan, or 
in connection with the contribution of 
such securities or real property to the 
plan. However, an acquisition of a secu-

rity shall not be deemed to have oc-
curred if a plan acquires the security 
as a result of a stock dividend or stock 
split. 

(c) Sale. For purposes of section 408(e) 
and this section, a sale of qualifying 
employer real property or qualifying 
employer securities shall include any 
disposition for value. 

(d) Adequate consideration. For pur-
poses of section 408(e) and this section, 
adequate consideration means: 

(1) In the case of a marketable obli-
gation, a price not less favorable to the 
plan than the price determined under 
section 407(e)(1) of the Act; and 

(2) In all other cases, a price not less 
favorable to the plan than the price de-
termined under section 3(18) of the Act. 

(e) Commission. For purposes of sec-
tion 408(e) and this section, the term 
‘‘commission’’ includes any fee, com-
mission or similar charge paid in con-
nection with a transaction, except that 
the term ‘‘commission’’ does not in-
clude a charge incurred for the purpose 
of enabling the appropriate plan fidu-
ciaries to evaluate the desirability of 
entering into a transaction to which 
this section would apply, such as an ap-
praisal or investment advisory fee. 

[45 FR 51197, Aug. 1, 1980] 

§ 2550.408g–1 Investment advice—par-
ticipants and beneficiaries. 

(a) In general. (1) This section pro-
vides relief from the prohibitions of 
section 406 of the Employee Retirement 
Income Security Act of 1974, as amend-
ed (ERISA or the Act), and section 4975 
of the Internal Revenue Code of 1986, as 
amended (the Code), for certain trans-
actions in connection with the provi-
sion of investment advice to partici-
pants and beneficiaries. This section, 
at paragraph (b), implements the statu-
tory exemption set forth at sections 
408(b)(14) and 408(g)(1) of ERISA and 
sections 4975(d)(17) and 4975(f)(8) of the 
Code. The requirements and conditions 
set forth in this section apply solely 
for the relief described in paragraph (b) 
of this section and, accordingly, no in-
ferences should be drawn with respect 
to requirements applicable to the pro-
vision of investment advice not ad-
dressed by this section. 

(2) Nothing contained in ERISA sec-
tion 408(g)(1), Code section 4975(f)(8), or 
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this regulation imposes an obligation 
on a plan fiduciary or any other party 
to offer, provide or otherwise make 
available any investment advice to a 
participant or beneficiary. 

(3) Nothing contained in ERISA sec-
tion 408(g)(1), Code section 4975(f)(8), or 
this regulation invalidates or other-
wise affects prior regulations, exemp-
tions, interpretive or other guidance 
issued by the Department of Labor per-
taining to the provision of investment 
advice and the circumstances under 
which such advice may or may not con-
stitute a prohibited transaction under 
section 406 of ERISA or section 4975 of 
the Code. 

(b) Statutory exemption—(1) General. 
Sections 408(b)(14) and 408(g)(1) of 
ERISA provide an exemption from the 
prohibitions of section 406 of ERISA for 
transactions described in section 
408(b)(14) of ERISA in connection with 
the provision of investment advice to a 
participant or a beneficiary if the in-
vestment advice is provided by a fidu-
ciary adviser under an ‘‘eligible invest-
ment advice arrangement.’’ Sections 
4975(d)(17) and (f)(8) of the Code contain 
parallel provisions to ERISA sections 
408(b)(14) and (g)(1). 

(2) Eligible investment advice. For pur-
poses of section 408(g)(1) of ERISA and 
section 4975(f)(8) of the Code, an ‘‘eligi-
ble investment advice arrangement’’ 
means an arrangement that meets ei-
ther the requirements of paragraph 
(b)(3) of this section or paragraph (b)(4) 
of this section, or both. 

(3) Arrangements that use fee leveling. 
For purposes of this section, an ar-
rangement is an eligible investment 
advice arrangement if— 

(i)(A) Any investment advice is based 
on generally accepted investment theo-
ries that take into account the historic 
risks and returns of different asset 
classes over defined periods of time, al-
though nothing herein shall preclude 
any investment advice from being 
based on generally accepted invest-
ment theories that take into account 
additional considerations; 

(B) Any investment advice takes into 
account investment management and 
other fees and expenses attendant to 
the recommended investments; 

(C) Any investment advice takes into 
account, to the extent furnished by a 

plan, participant or beneficiary, infor-
mation relating to age, time horizons 
(e.g., life expectancy, retirement age), 
risk tolerance, current investments in 
designated investment options, other 
assets or sources of income, and invest-
ment preferences of the participant or 
beneficiary. A fiduciary adviser shall 
request such information, but nothing 
in this paragraph (b)(3)(i)(C) shall re-
quire that any investment advice take 
into account information requested, 
but not furnished by a participant or 
beneficiary, nor preclude requesting 
and taking into account additional in-
formation that a plan or participant or 
beneficiary may provide; 

(D) No fiduciary adviser (including 
any employee, agent, or registered rep-
resentative) that provides investment 
advice receives from any party (includ-
ing an affiliate of the fiduciary ad-
viser), directly or indirectly, any fee or 
other compensation (including com-
missions, salary, bonuses, awards, pro-
motions, or other things of value) that 
varies depending on the basis of a par-
ticipant’s or beneficiary’s selection of 
a particular investment option; and 

(ii) The requirements of paragraphs 
(b)(5), (6), (7), (8) and (9) and paragraph 
(d) of this section are met. 

(4) Arrangements that use computer 
models. For purposes of this section, an 
arrangement is an eligible investment 
advice arrangement if the only invest-
ment advice provided under the ar-
rangement is advice that is generated 
by a computer model described in para-
graphs (b)(4)(i) and (ii) of this section 
under an investment advice program 
and with respect to which the require-
ments of paragraphs (b)(5), (6), (7), (8) 
and (9) and paragraph (d) are met. 

(i) A computer model shall be de-
signed and operated to— 

(A) Apply generally accepted invest-
ment theories that take into account 
the historic risks and returns of dif-
ferent asset classes over defined peri-
ods of time, although nothing herein 
shall preclude a computer model from 
applying generally accepted invest-
ment theories that take into account 
additional considerations; 

(B) Take into account investment 
management and other fees and ex-
penses attendant to the recommended 
investments; 
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(C) Appropriately weight the factors 
used in estimating future returns of in-
vestment options; 

(D) Request from a participant or 
beneficiary and, to the extent fur-
nished, utilize information relating to 
age, time horizons (e.g., life expect-
ancy, retirement age), risk tolerance, 
current investments in designated in-
vestment options, other assets or 
sources of income, and investment 
preferences; provided, however, that 
nothing herein shall preclude a com-
puter model from requesting and tak-
ing into account additional informa-
tion that a plan or a participant or 
beneficiary may provide; 

(E) Utilize appropriate objective cri-
teria to provide asset allocation port-
folios comprised of investment options 
available under the plan; 

(F) Avoid investment recommenda-
tions that: 

(1) Inappropriately favor investment 
options offered by the fiduciary adviser 
or a person with a material affiliation 
or material contractual relationship 
with the fiduciary adviser over other 
investment options, if any, available 
under the plan; or 

(2) Inappropriately favor investment 
options that may generate greater in-
come for the fiduciary adviser or a per-
son with a material affiliation or mate-
rial contractual relationship with the 
fiduciary adviser; and 

(G)(1) Except as provided in para-
graph (b)(4)(i)(G)(2) of this section, 
take into account all designated in-
vestment options, within the meaning 
of paragraph (c)(1) of this section, 
available under the plan without giving 
inappropriate weight to any invest-
ment option. 

(2) A computer model shall not be 
treated as failing to meet the require-
ments of this paragraph merely be-
cause it does not make recommenda-
tions relating to the acquisition, hold-
ing or sale of an investment option 
that: 

(i) Constitutes an annuity option 
with respect to which a participant or 
beneficiary may allocate assets toward 
the purchase of a stream of retirement 
income payments guaranteed by an in-
surance company, provided that, con-
temporaneous with the provision of in-
vestment advice generated by the com-

puter model, the participant or bene-
ficiary is also furnished a general de-
scription of such options and how they 
operate; or 

(ii) The participant or beneficiary re-
quests to be excluded from consider-
ation in such recommendations. 

(ii) Prior to utilization of the com-
puter model, the fiduciary adviser shall 
obtain a written certification, meeting 
the requirements of paragraph (b)(4)(iv) 
of this section, from an eligible invest-
ment expert, within the meaning of 
paragraph (b)(4)(iii) of this section, 
that the computer model meets the re-
quirements of paragraph (b)(4)(i) of this 
section. If, following certification, a 
computer model is modified in a man-
ner that may affect its ability to meet 
the requirements of paragraph (b)(4)(i), 
the fiduciary adviser shall, prior to uti-
lization of the modified model, obtain a 
new certification from an eligible in-
vestment expert that the computer 
model, as modified, meets the require-
ments of paragraph (b)(4)(i). 

(iii) The term ‘‘eligible investment 
expert’’ means a person that, through 
employees or otherwise, has the appro-
priate technical training or experience 
and proficiency to analyze, determine 
and certify, in a manner consistent 
with paragraph (b)(4)(iv) of this sec-
tion, whether a computer model meets 
the requirements of paragraph (b)(4)(i) 
of this section; except that the term 
‘‘eligible investment expert’’ does not 
include any person that: Has any mate-
rial affiliation or material contractual 
relationship with the fiduciary adviser, 
with a person with a material affili-
ation or material contractual relation-
ship with the fiduciary adviser, or with 
any employee, agent, or registered rep-
resentative of the foregoing; or devel-
ops a computer model utilized by the 
fiduciary adviser to satisfy this para-
graph (b)(4). 

(iv) A certification by an eligible in-
vestment expert shall— 

(A) Be in writing; 
(B) Contain— 
(1) An identification of the method-

ology or methodologies applied in de-
termining whether the computer model 
meets the requirements of paragraph 
(b)(4)(i) of this section; 
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(2) An explanation of how the applied 
methodology or methodologies dem-
onstrated that the computer model 
met the requirements of paragraph 
(b)(4)(i) of this section; 

(3) A description of any limitations 
that were imposed by any person on 
the eligible investment expert’s selec-
tion or application of methodologies 
for determining whether the computer 
model meets the requirements of para-
graph (b)(4)(i) of this section; 

(4) A representation that the method-
ology or methodologies were applied by 
a person or persons with the edu-
cational background, technical train-
ing or experience necessary to analyze 
and determine whether the computer 
model meets the requirements of para-
graph (b)(4)(i); and 

(5) A statement certifying that the 
eligible investment expert has deter-
mined that the computer model meets 
the requirements of paragraph (b)(4)(i) 
of this section; and 

(C) Be signed by the eligible invest-
ment expert. 

(v) The selection of an eligible in-
vestment expert as required by this 
section is a fiduciary act governed by 
section 404(a)(1) of ERISA. 

(5) Arrangement must be authorized by 
a plan fiduciary. (i) Except as provided 
in paragraph (b)(5)(ii) of this section, 
the arrangement pursuant to which in-
vestment advice is provided to partici-
pants and beneficiaries pursuant to 
this section must be expressly author-
ized by a plan fiduciary (or, in the case 
of an Individual Retirement Account 
(IRA), the IRA beneficiary) other than: 
The person offering the arrangement; 
any person providing designated in-
vestment options under the plan; or 
any affiliate of either. Provided, how-
ever, that for purposes of the pre-
ceding, in the case of an IRA, an IRA 
beneficiary will not be treated as an af-
filiate of a person solely by reason of 
being an employee of such person. 

(ii) In the case of an arrangement 
pursuant to which investment advice is 
provided to participants and bene-
ficiaries of a plan sponsored by the per-
son offering the arrangement or a plan 
sponsored by an affiliate of such per-
son, the authorization described in 
paragraph (b)(5)(i) of this section may 
be provided by the plan sponsor of such 

plan, provided that the person or affil-
iate offers the same arrangement to 
participants and beneficiaries of unaf-
filiated plans in the ordinary course of 
its business. 

(iii) For purposes of the authoriza-
tion described in paragraph (b)(5)(i) of 
this section, a plan sponsor shall not be 
treated as a person providing a des-
ignated investment option under the 
plan merely because one of the des-
ignated investment options of the plan 
is an option that permits investment in 
securities of the plan sponsor or an af-
filiate. 

(6) Annual audit. (i) The fiduciary ad-
viser shall, at least annually, engage 
an independent auditor, who has appro-
priate technical training or experience 
and proficiency, and so represents in 
writing to the fiduciary adviser, to: 

(A) Conduct an audit of the invest-
ment advice arrangements for compli-
ance with the requirements of this sec-
tion; and 

(B) Within 60 days following comple-
tion of the audit, issue a written report 
to the fiduciary adviser and, except 
with respect to an arrangement with 
an IRA, to each fiduciary who author-
ized the use of the investment advice 
arrangement, in accordance with para-
graph (b)(5) of this section, that— 

(1) Identifies the fiduciary adviser, 
(2) Indicates the type of arrangement 

(i.e., fee leveling, computer models, or 
both), 

(3) If the arrangement uses computer 
models, or both computer models and 
fee leveling, indicates the date of the 
most recent computer model certifi-
cation, and identifies the eligible in-
vestment expert that provided the cer-
tification, and 

(4) Sets forth the specific findings of 
the auditor regarding compliance of 
the arrangement with the require-
ments of this section. 

(ii) With respect to an arrangement 
with an IRA, the fiduciary adviser: 

(A) Within 30 days following receipt 
of the report from the auditor, as de-
scribed in paragraph (b)(6)(i)(B) of this 
section, shall furnish a copy of the re-
port to the IRA beneficiary or make 
such report available on its Web site, 
provided that such beneficiaries are 
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provided information, with the infor-
mation required to be disclosed pursu-
ant to paragraph (b)(7) of this section, 
concerning the purpose of the report, 
and how and where to locate the report 
applicable to their account; and 

(B) In the event that the report of 
the auditor identifies noncompliance 
with the requirements of this section, 
within 30 days following receipt of the 
report from the auditor, shall send a 
copy of the report to the Department 
of Labor at the following address: In-
vestment Advice Exemption Notifica-
tion, U.S. Department of Labor, Em-
ployee Benefits Security Administra-
tion, Room N–1513, 200 Constitution 
Ave., NW., Washington, DC 20210, or 
submit a copy electronically to 
InvAdvNotification@dol.gov. 

(iii) For purposes of this paragraph 
(b)(6), an auditor is considered inde-
pendent if it does not have a material 
affiliation or material contractual re-
lationship with the person offering the 
investment advice arrangement to the 
plan or with any designated invest-
ment options under the plan, and does 
not have any role in the development 
of the investment advice arrangement, 
or certification of the computer model 
utilized under the arrangement. 

(iv) For purposes of this paragraph 
(b)(6), the auditor shall review suffi-
cient relevant information to formu-
late an opinion as to whether the in-
vestment advice arrangements, and the 
advice provided pursuant thereto, of-
fered by the fiduciary adviser during 
the audit period were in compliance 
with this section. Nothing in this para-
graph shall preclude an auditor from 
using information obtained by sam-
pling, as reasonably determined appro-
priate by the auditor, investment ad-
vice arrangements, and the advice pur-
suant thereto, during the audit period. 

(v) The selection of an auditor for 
purposes of this paragraph (b)(6) is a fi-
duciary act governed by section 
404(a)(1) of ERISA. 

(7) Disclosure to participants. (i) The fi-
duciary adviser must provide, without 
charge, to a participant or a bene-
ficiary before the initial provision of 
investment advice with regard to any 
security or other property offered as an 
investment option, a written notifica-
tion of: 

(A) The role of any party that has a 
material affiliation or material con-
tractual relationship with the fidu-
ciary adviser in the development of the 
investment advice program, and in the 
selection of investment options avail-
able under the plan; 

(B) The past performance and histor-
ical rates of return of the designated 
investment options available under the 
plan, to the extent that such informa-
tion is not otherwise provided; 

(C) All fees or other compensation 
that the fiduciary adviser or any affil-
iate thereof is to receive (including 
compensation provided by any third 
party) in connection with— 

(1) The provision of the advice; 
(2) The sale, acquisition, or holding 

of any security or other property pur-
suant to such advice; or 

(3) Any rollover or other distribution 
of plan assets or the investment of dis-
tributed assets in any security or other 
property pursuant to such advice; 

(D) Any material affiliation or mate-
rial contractual relationship of the fi-
duciary adviser or affiliates thereof in 
the security or other property; 

(E) The manner, and under what cir-
cumstances, any participant or bene-
ficiary information provided under the 
arrangement will be used or disclosed; 

(F) The types of services provided by 
the fiduciary adviser in connection 
with the provision of investment ad-
vice by the fiduciary adviser; 

(G) The adviser is acting as a fidu-
ciary of the plan in connection with 
the provision of the advice; and 

(H) That a recipient of the advice 
may separately arrange for the provi-
sion of advice by another adviser that 
could have no material affiliation with 
and receive no fees or other compensa-
tion in connection with the security or 
other property. 

(ii)(A) The notification required 
under paragraph (b)(7)(i) of this section 
must be written in a clear and con-
spicuous manner and in a manner cal-
culated to be understood by the aver-
age plan participant and must be suffi-
ciently accurate and comprehensive to 
reasonably apprise such participants 
and beneficiaries of the information re-
quired to be provided in the notifica-
tion. 
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(B) The appendix to this section con-
tains a model disclosure form that may 
be used to provide notification of the 
information described in paragraph 
(b)(7)(i)(C) of this section. Use of the 
model form is not mandatory. How-
ever, use of an appropriately completed 
model disclosure form will be deemed 
to satisfy the requirements of para-
graphs (b)(7)(i) and (ii) of this section 
with respect to such information. 

(iii) The notification required under 
paragraph (b)(7)(i) of this section may, 
in accordance with 29 CFR 2520.104b–1, 
be provided in written or electronic 
form. 

(iv) With respect to the information 
required to be disclosed pursuant to 
paragraph (b)(7)(i) of this section, the 
fiduciary adviser shall, at all times 
during the provision of advisory serv-
ices to the participant or beneficiary 
pursuant to the arrangement— 

(A) Maintain accurate, up-to-date in-
formation in a form that is consistent 
with paragraph (b)(7)(ii) of this section, 

(B) Provide, without charge, accu-
rate, up-to-date information to the re-
cipient of the advice no less frequently 
than annually, 

(C) Provide, without charge, accurate 
information to the recipient of the ad-
vice upon request of the recipient, and 

(D) Provide, without charge, to the 
recipient of the advice any material 
change to the information described in 
paragraph (b)(7)(i) at a time reasonably 
contemporaneous to the change in in-
formation. 

(8) Disclosure to authorizing fiduciary. 
The fiduciary adviser shall, in connec-
tion with any authorization described 
in paragraph (b)(5)(i) of this section, 
provide the authorizing fiduciary with 
a written notice informing the fidu-
ciary that: 

(i) The fiduciary adviser intends to 
comply with the conditions of the stat-
utory exemption for investment advice 
under section 408(b)(14) and (g) of the 
Employee Retirement Income Security 
Act and this section; 

(ii) The fiduciary adviser’s arrange-
ment will be audited annually by an 
independent auditor for compliance 
with the requirements of the statutory 
exemption and related regulations; and 

(iii) The auditor will furnish the au-
thorizing fiduciary a copy of that audi-

tor’s findings within 60 days of its com-
pletion of the audit. 

(9) Other conditions. The requirements 
of this paragraph are met if— 

(i) The fiduciary adviser provides ap-
propriate disclosure, in connection 
with the sale, acquisition, or holding of 
the security or other property, in ac-
cordance with all applicable securities 
laws, 

(ii) Any sale, acquisition, or holding 
of a security or other property occurs 
solely at the direction of the recipient 
of the advice, 

(iii) The compensation received by 
the fiduciary adviser and affiliates 
thereof in connection with the sale, ac-
quisition, or holding of the security or 
other property is reasonable, and 

(iv) The terms of the sale, acquisi-
tion, or holding of the security or other 
property are at least as favorable to 
the plan as an arm’s length transaction 
would be. 

(c) Definitions. For purposes of this 
section: 

(1) The term ‘‘designated investment 
option’’ means any investment option 
designated by the plan into which par-
ticipants and beneficiaries may direct 
the investment of assets held in, or 
contributed to, their individual ac-
counts. The term ‘‘designated investment 
option’’ shall not include ‘‘brokerage 
windows,’’ ‘‘self-directed brokerage ac-
counts,’’ or similar plan arrangements 
that enable participants and bene-
ficiaries to select investments beyond 
those designated by the plan. The term 
‘‘designated investment option’’ has the 
same meaning as the term ‘‘designated 
investment alternative’’ as defined in 29 
CFR 2550.404a–5(h). 

(2)(i) The term ‘‘fiduciary adviser’’ 
means, with respect to a plan, a person 
who is a fiduciary of the plan by reason 
of the provision of investment advice 
referred to in section 3(21)(A)(ii) of 
ERISA by the person to the participant 
or beneficiary of the plan and who is— 

(A) Registered as an investment ad-
viser under the Investment Advisers 
Act of 1940 (15 U.S.C. 80b–1 et seq.) or 
under the laws of the State in which 
the fiduciary maintains its principal 
office and place of business, 

(B) A bank or similar financial insti-
tution referred to in section 408(b)(4) of 
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ERISA or a savings association (as de-
fined in section 3(b)(1) of the Federal 
Deposit Insurance Act (12 U.S.C. 
1813(b)(1)), but only if the advice is pro-
vided through a trust department of 
the bank or similar financial institu-
tion or savings association which is 
subject to periodic examination and re-
view by Federal or State banking au-
thorities, 

(C) An insurance company qualified 
to do business under the laws of a 
State, 

(D) A person registered as a broker or 
dealer under the Securities Exchange 
Act of 1934 (15 U.S.C. 78a et seq.), 

(E) An affiliate of a person described 
in paragraphs (c)(2)(i)(A) through (D), 
or 

(F) An employee, agent, or registered 
representative of a person described in 
paragraphs (c)(2)(i)(A) through (E) of 
this section who satisfies the require-
ments of applicable insurance, bank-
ing, and securities laws relating to the 
provision of advice. 

(ii) Except as provided under 29 CFR 
2550.408g–2, a fiduciary adviser includes 
any person who develops the computer 
model, or markets the computer model 
or investment advice program, utilized 
in satisfaction of paragraph (b)(4) of 
this section. 

(3) A ‘‘registered representative’’ of an-
other entity means a person described 
in section 3(a)(18) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(18)) 
(substituting the entity for the broker 
or dealer referred to in such section) or 
a person described in section 202(a)(17) 
of the Investment Advisers Act of 1940 
(15 U.S.C. 80b–2(a)(17)) (substituting the 
entity for the investment adviser re-
ferred to in such section). 

(4) ‘‘Individual Retirement Account’’ or 
‘‘IRA’’ means— 

(i) An individual retirement account 
described in section 408(a) of the Code; 

(ii) An individual retirement annuity 
described in section 408(b) of the Code; 

(iii) An Archer MSA described in sec-
tion 220(d) of the Code; 

(iv) A health savings account de-
scribed in section 223(d) of the Code; 

(v) A Coverdell education savings ac-
count described in section 530 of the 
Code; 

(vi) A trust, plan, account, or annu-
ity which, at any time, has been deter-

mined by the Secretary of the Treasury 
to be described in any of paragraphs 
(c)(4)(i) through (v) of this section; 

(vii) A ‘‘simplified employee pension’’ 
described in section 408(k) of the Code; 
or 

(viii) A ‘‘simple retirement account’’ 
described in section 408(p) of the Code. 

(5) An ‘‘affiliate’’ of another person 
means— 

(i) Any person directly or indirectly 
owning, controlling, or holding with 
power to vote, 5 percent or more of the 
outstanding voting securities of such 
other person; 

(ii) Any person 5 percent or more of 
whose outstanding voting securities 
are directly or indirectly owned, con-
trolled, or held with power to vote, by 
such other person; 

(iii) Any person directly or indirectly 
controlling, controlled by, or under 
common control with, such other per-
son; and 

(iv) Any officer, director, partner, co-
partner, or employee of such other per-
son. 

(6)(i) A person with a ‘‘material affili-
ation’’ with another person means— 

(A) Any affiliate of the other person; 
(B) Any person directly or indirectly 

owning, controlling, or holding, 5 per-
cent or more of the interests of such 
other person; and 

(C) Any person 5 percent or more of 
whose interests are directly or indi-
rectly owned, controlled, or held, by 
such other person. 

(ii) For purposes of paragraph (c)(6)(i) 
of this section, ‘‘interest’’ means with 
respect to an entity— 

(A) The combined voting power of all 
classes of stock entitled to vote or the 
total value of the shares of all classes 
of stock of the entity if the entity is a 
corporation; 

(B) The capital interest or the profits 
interest of the entity if the entity is a 
partnership; or 

(C) The beneficial interest of the en-
tity if the entity is a trust or unincor-
porated enterprise. 

(7) Persons have a ‘‘material contrac-
tual relationship’’ if payments made by 
one person to the other person pursu-
ant to contracts or agreements be-
tween the persons exceed 10 percent of 
the gross revenue, on an annual basis, 
of such other person. 
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(8) ‘‘Control’’ means the power to ex-
ercise a controlling influence over the 
management or policies of a person 
other than an individual. 

(d) Retention of records. The fiduciary 
adviser must maintain, for a period of 
not less than 6 years after the provi-
sion of investment advice under this 
section any records necessary for de-
termining whether the applicable re-
quirements of this section have been 
met. A transaction prohibited under 
section 406 of ERISA shall not be con-
sidered to have occurred solely because 
the records are lost or destroyed prior 
to the end of the 6-year period due to 
circumstances beyond the control of 
the fiduciary adviser. 

(e) Noncompliance. (1) The relief from 
the prohibited transaction provisions 
of section 406 of ERISA and the sanc-
tions resulting from the application of 
section 4975 of the Code described in 
paragraph (b) of this section shall not 
apply to any transaction described in 
such paragraphs in connection with the 
provision of investment advice to an 
individual participant or beneficiary 
with respect to which the applicable 
conditions of this section have not 
been satisfied. 

(2) In the case of a pattern or prac-
tice of noncompliance with any of the 
applicable conditions of this section, 
the relief described in paragraph (b) of 
this section shall not apply to any 
transaction in connection with the pro-
vision of investment advice provided 
by the fiduciary adviser during the pe-
riod over which the pattern or practice 
extended. 

(f) Effective date and applicability date. 
This section shall be effective Decem-
ber 27, 2011. This section shall apply to 
transactions described in paragraph (b) 
of this section occurring on or after 
December 27, 2011. 

APPENDIX TO § 2550.408G–1 

FIDUCIARY ADVISER DISCLOSURE 

This document contains important infor-
mation about [enter name of Fiduciary Ad-
viser] and how it is compensated for the in-
vestment advice provided to you. You should 
carefully consider this information in your 
evaluation of that advice. 

[enter name of Fiduciary Adviser] has been 
selected to provide investment advisory 
services for the [enter name of Plan]. [enter 
name of Fiduciary Adviser] will be providing 

these services as a fiduciary under the Em-
ployee Retirement Income Security Act 
(ERISA). [enter name of Fiduciary Adviser], 
therefore, must act prudently and with only 
your interest in mind when providing you 
recommendations on how to invest your re-
tirement assets. 

COMPENSATION OF THE FIDUCIARY ADVISER 
AND RELATED PARTIES 

[enter name of Fiduciary Adviser] (is/is not) 
compensated by the plan for the advice it 
provides. (if compensated by the plan, explain 
what and how compensation is charged (e.g., 
asset-based fee, flat fee, per advice)). (If appli-
cable, [enter name of Fiduciary Adviser] is not 
compensated on the basis of the invest-
ment(s) selected by you.) 

Affiliates of [enter name of Fiduciary Ad-
viser] (if applicable enter, and other parties 
with whom [enter name of Fiduciary Adviser] 
is related or has a material financial rela-
tionship) also will be providing services for 
which they will be compensated. These serv-
ices include: [enter description of services, e.g., 
investment management, transfer agent, custo-
dial, and shareholder services for some/all the 
investment funds available under the plan.] 

When [enter name of Fiduciary Adviser] rec-
ommends that you invest your assets in an 
investment fund of its own or one of its af-
filiates and you follow that advice, [enter 
name of Fiduciary Adviser] or that affiliate 
will receive compensation from the invest-
ment fund based on the amount you invest. 
The amounts that will be paid by you will 
vary depending on the particular fund in 
which you invest your assets and may range 
from l% to l%. Specific information con-
cerning the fees and other charges of each in-
vestment fund is available from [enter source, 
such as: your plan administrator, investment 
fund provider (possibly with Internet Web site 
address)]. This information should be re-
viewed carefully before you make an invest-
ment decision. 

(if applicable enter, [enter name of Fiduciary 
Adviser] or affiliates of [enter name of Fidu-
ciary Adviser] also receive compensation 
from non-affiliated investment funds as a re-
sult of investments you make as a result of 
recommendations of [enter name of Fiduciary 
Adviser]. The amount of this compensation 
also may vary depending on the particular 
fund in which you invest. This compensation 
may range from l% to l%. Specific infor-
mation concerning the fees and other 
charges of each investment fund is available 
from [enter source, such as: your plan adminis-
trator, investment fund provider (possibly with 
Internet Web site address)]. This information 
should be reviewed carefully before you 
make an investment decision. 

(if applicable enter, In addition to the 
above, [enter name of Fiduciary Adviser] or 
affiliates of [enter name of Fiduciary Adviser] 
also receive other fees or compensation, such 
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as commissions, in connection with the sale, 
acquisition or holding of investments se-
lected by you as a result of recommendations 
of [enter name of Fiduciary Adviser]. These 
amounts are: [enter description of all other fees 
or compensation to be received in connection 
with sale, acquisition or holding of invest-
ments]. This information should be reviewed 
carefully before you make an investment de-
cision. 

(if applicable enter, When [enter name of Fi-
duciary Adviser] recommends that you take 
a rollover or other distribution of assets 
from the plan, or recommends how those as-
sets should subsequently be invested, [enter 
name of Fiduciary Adviser] or affiliates of 
[enter name of Fiduciary Adviser] will receive 
additional fees or compensation. These 
amounts are: [enter description of all other fees 
or compensation to be received in connection 
with any rollover or other distribution of plan 
assets or the investment of distributed assets]. 
This information should be reviewed care-
fully before you make a decision to take a 
distribution. 

CONSIDER IMPACT OF COMPENSATION ON 
ADVICE 

The fees and other compensation that 
[enter name of Fiduciary Adviser] and its af-
filiates receive on account of assets in [enter 
name of Fiduciary Adviser] (enter if applica-
ble, and non-[enter name of Fiduciary Ad-
viser]) investment funds are a significant 
source of revenue for the [enter name of Fidu-
ciary Adviser] and its affiliates. You should 
carefully consider the impact of any such 
fees and compensation in your evaluation of 
the investment advice that [enter name of Fi-
duciary Adviser] provides to you. In this re-
gard, you may arrange for the provision of 
advice by another adviser that may have no 
material affiliation with or receive no com-
pensation in connection with the investment 
funds or products offered under the plan. 
This type of advice is/is not available 
through your plan. 

INVESTMENT RETURNS 

While understanding investment-related 
fees and expenses is important in making in-
formed investment decisions, it is also im-
portant to consider additional information 
about your investment options, such as per-
formance, investment strategies and risks. 
Specific information related to the past per-
formance and historical rates of return of 
the investment options available under the 
plan (has/has not) been provided to you by 
[enter source, such as: your plan administrator, 
investment fund provider]. (if applicable enter, 
If not provided to you, the information is at-
tached to this document.) 

For options with returns that vary over 
time, past performance does not guarantee 
how your investment in the option will per-

form in the future; your investment in these 
options could lose money. 

PARTIES PARTICIPATING IN DEVELOPMENT OF 
ADVICE PROGRAM OR SELECTION OF INVEST-
MENT OPTIONS 

Name, and describe role of, affiliates or other 
parties with whom the fiduciary adviser has a 
material affiliation or contractual relationship 
that participated in the development of the in-
vestment advice program (if this is an arrange-
ment that uses computer models) or the selection 
of investment options available under the plan. 

USE OF PERSONAL INFORMATION 

Include a brief explanation of the following— 
What personal information will be collected; 
How the information will be used; Parties 
with whom information will be shared; How 
the information will be protected; and When 
and how notice of the Fiduciary Adviser’s pri-
vacy statement will be available to partici-
pants and beneficiaries. 

Should you have any questions about [enter 
name of Fiduciary Adviser] or the informa-
tion contained in this document, you may 
contact [enter name of contact person for fidu-
ciary adviser, telephone number, address]. 

[76 FR 66162, Oct. 25, 2011] 

§ 2550.408g–2 Investment advice—fidu-
ciary election. 

(a) General. Section 408(g)(11)(A) of 
the Employee Retirement Income Se-
curity Act, as amended (ERISA), pro-
vides that a person who develops a 
computer model or who markets a 
computer model or investment advice 
program used in an ‘‘eligible invest-
ment advice arrangement’’ shall be 
treated as a fiduciary of a plan by rea-
son of the provision of investment ad-
vice referred to in ERISA section 
3(21)(A)(ii) to the plan participant or 
beneficiary, and shall be treated as a 
‘‘fiduciary adviser’’ for purposes of 
ERISA sections 408(b)(14) and 408(g), ex-
cept that the Secretary of Labor may 
prescribe rules under which only one fi-
duciary adviser may elect to be treated 
as a fiduciary with respect to the plan. 
Section 4975(f)(8)(J)(i) of the Internal 
Revenue Code, as amended (the Code), 
contains a parallel provision to ERISA 
section 408(g)(11)(A) that applies for 
purposes of Code sections 4975(d)(17) 
and 4975(f)(8). This section sets forth 
requirements that must be satisfied in 
order for one such fiduciary adviser to 
elect to be treated as a fiduciary with 
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respect to a plan under an eligible in-
vestment advice arrangement. 

(b)(1) If an election meets the re-
quirements in paragraph (b)(2) of this 
section, then the person identified in 
the election shall be the sole fiduciary 
adviser treated as a fiduciary by reason 
of developing or marketing the com-
puter model, or marketing the invest-
ment advice program, used in an eligi-
ble investment advice arrangement. 

(2) An election satisfies the require-
ments of this paragraph (b) with re-
spect to an eligible investment advice 
arrangement if the election is in writ-
ing and such writing— 

(i) Identifies the investment advice 
arrangement, and the person offering 
the arrangement, with respect to which 
the election is to be effective; 

(ii) Identifies a person who— 
(A) Is described in any of 29 CFR 

2550.408g–1(c)(2)(i)(A) through (E), 
(B) Develops the computer model, or 

markets the computer model or invest-
ment advice program, utilized in satis-
faction of 29 CFR 2550.408g–1(b)(4) with 
respect to the arrangement, and 

(C) Acknowledges that it elects to be 
treated as the only fiduciary, and fidu-
ciary adviser, by reason of developing 
such computer model, or marketing 
such computer model or investment ad-
vice program; 

(iii) Is signed by the person identified 
in paragraph (b)(2)(ii) of this section; 

(iv) Is furnished to the person who 
authorized the arrangement, in accord-
ance with 29 CFR 2550.408g–1(b)(5); and 

(v) Is maintained in accordance with 
29 CFR 2550.408g–1(d). 

[76 FR 66167, Oct. 25, 2011] 

§ 2550.412–1 Temporary bonding re-
quirements. 

(a) Pending the issuance of perma-
nent regulations with respect to the 
bonding provisions under section 412 of 
the Employee Retirement Income Se-
curity Act of 1974 (the Act), any plan 
official, as defined in section 412(a) of 
the Act, shall be deemed to be in com-
pliance with the bonding requirements 
of the Act if he or she is bonded under 
a bond which would have been in com-
pliance with section 13 of the Welfare 
and Pension Plans Disclosure Act, as 
amended (the WPPDA), and with the 
basic bonding requirements of subparts 

A through E of part 2580, title 29 CFR, 
and with the prohibition against bond-
ing by parties interested in the plan 
contained in subpart G of part 2580 of 
such title, or would be exempt from 
such bonding requirements because 
bonding would not be required under 
the exemption provisions contained in 
subpart F of part 2580 of such title. 
Part 2580 of this title incorporates ma-
terial previously designated as sub-
parts A through E of part 464, subpart 
B of part 465 and part 485 of this title 
of the CFR. The requirements which 
are set forth in the temporary regula-
tions hereby adopted shall be applica-
ble to all employee benefit plans cov-
ered by the Act, including those plans 
which were not covered by the WPPDA. 
Thus, for example, the regulations so 
adopted are applicable to plans con-
taining fewer than 26 participants, al-
though such plans were not covered by 
the WPPDA. 

(b) For the purpose of this temporary 
regulation, any bond or rider thereto 
obtained by a plan official which con-
tains a reference to the WPPDA will be 
construed by the Secretary to refer to 
the Act: Provided, That the surety com-
pany so agrees. 

(c) For the purpose of this regulation, 
(1) Any reference to section 13 of the 

WPPDA or any subsection thereof in 
the regulations issued under the 
WPPDA and which are incorporated by 
reference by this temporary regulation 
shall be deemed to refer to section 412 
of the Act, or the corresponding sub-
section thereof, 

(2) Where the particular phrases set 
forth in the Act are not identical to 
the phrases in the WPPDA and the reg-
ulations issued pursuant thereto, the 
phrases appearing in the Act shall be 
substituted by operation of law, and 

(3) Where the phrases are identical 
but the meaning is different, the mean-
ing given such phrases by the Act shall 
govern. For example, the phrase ‘‘ad-
ministrators, officers, and employees 
of any employee welfare benefit plan or 
of any employee pension benefit plan 
subject to this Act who handle funds or 
other property of such plan’’ which ap-
pears in section 13 of the WPPDA and 
the regulations issued thereunder shall 
be construed to mean, for purposes of 
this regulation, ‘‘plan officials’’, which 
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is the term appearing in section 412 of 
the Act, and the terms ‘‘employee wel-
fare benefit plan’’ and ‘‘employee pen-
sion benefit plan’’ shall be given the 
meaning assigned to them by the Act, 
and not the meaning set forth in the 
WPPDA. 

(d) The requirements of this tem-
porary regulation, as set forth in para-

graphs (a) through (c) of this section, 
shall remain in effect pending the 
issuance of permanent regulations by 
the Secretary. 

[40 FR 2203, Jan. 10, 1975. Redesignated at 40 
FR 20629, May 12, 1975, as amended at 50 FR 
26706, June 28, 1985] 
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SUBCHAPTER G—ADMINISTRATION AND ENFORCEMENT 
UNDER THE EMPLOYEE RETIREMENT INCOME SECURITY 
ACT OF 1974 

PART 2560—RULES AND REGULA-
TIONS FOR ADMINISTRATION 
AND ENFORCEMENT 

Sec. 
2560.502–1 Requests for enforcement pursu-

ant to section 502(b)(2). 
2560.502c–2 Civil penalties under section 

502(c)(2). 
2560.502c–4 Civil penalties under section 

502(c)(4). 
2560.502c–5 Civil penalties under section 

502(c)(5). 
2560.502c–6 Civil penalties under section 

502(c)(6). 
2560.502c–7 Civil penalties under section 

502(c)(7). 
2560.502c–8 Civil penalties under section 

502(c)(8). 
2560.502i–1 Civil penalties under section 

502(i). 
2560.503–1 Claims procedure. 
2560.521–1 Cease and desist and seizure or-

ders under section 521. 
2560.521–2 Disclosure of order and pro-

ceedings. 
2560.521–3 Effect on other enforcement au-

thority. 
2560.521–4 Cross-reference. 

AUTHORITY: 29 U.S.C. 1132, 1135, and Sec-
retary of Labor’s Order 1–2011, 77 FR 1088 
(Jan. 9, 2012). Section 2560.503–1 also issued 
under 29 U.S.C. 1133. Section 2560.502c–7 also 
issued under 29 U.S.C. 1132(c)(7). Section 
2560.502c–4 also issued under 29 U.S.C. 
1132(c)(4). Section 2560.502c–8 also issued 
under 29 U.S.C. 1132(c)(8). 

§ 2560.502–1 Requests for enforcement 
pursuant to section 502(b)(2). 

(a) Form, content and filing. All re-
quests by participants, beneficiaries, 
and fiduciaries for the Secretary of 
Labor to exercise his enforcement au-
thority pursuant to section 502(a)(5), 29 
U.S.C. 1132(a)(5), with respect to a vio-
lation of, or the enforcement of, parts 
2 and 3 of title I of the Employee Re-
tirement Income Security Act of 1974 
(the Act) shall be in writing and shall 
contain information sufficient to form 
a basis for identifying the participant, 
beneficiary, or fiduciary and the plan 
involved. All such requests shall be 

considered filed if they are directed to 
and received by any office or official of 
the Department of Labor or referred to 
and received by any such office or offi-
cial by any party to whom such writing 
is directed. 

(b) Consideration. The Secretary of 
Labor retains discretion to determine 
whether any enforcement proceeding 
should be commenced in the case of 
any request received pursuant to para-
graph (a) of this section, and he may, 
but shall not be required to, exercise 
his authority pursuant to section 
502(a)(5) of the Act only if he deter-
mines that such violation affects, or 
such enforcement is necessary to pro-
tect claims of participants or bene-
ficiaries to benefits under the plan. 

[43 FR 50175, Oct. 27, 1978] 

§ 2560.502c–2 Civil penalties under sec-
tion 502(c)(2). 

(a) In general. (1) Pursuant to the au-
thority granted the Secretary under 
section 502(c)(2) of the Employee Re-
tirement Income Security Act of 1974, 
as amended (the Act), the adminis-
trator (within the meaning of section 
3(16)(A)) of an employee benefit plan 
(within the meaning of section 3(3) and 
§ 2510.3–1, et seq.) for which an annual 
report is required to be filed under sec-
tion 101(b)(1) shall be liable for civil 
penalties assessed by the Secretary 
under section 502(c)(2) of the Act in 
each case in which there is a failure or 
refusal to file the annual report re-
quired to be filed under section 
101(b)(1). 

(2) For purposes of this section, a 
failure or refusal to file the annual re-
port required to be filed under section 
101(b)(1) shall mean a failure or refusal 
to file, in whole or in part, that infor-
mation described in section 103 and 
§ 2520.103–1, et seq., on behalf of the plan 
at the time and in the manner pre-
scribed therefor. 

(b) Amount assessed. (1) The amount 
assessed under section 502(c)(2) of the 
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Act shall be determined by the Depart-
ment of Labor, taking into consider-
ation the degree and/or willfulness of 
the failure or refusal to file the annual 
report. However, the amount assessed 
under section 502(c)(2) of the Act shall 
not exceed $1,000 a day (adjusted for in-
flation pursuant to the Federal Civil 
Penalties Inflation Adjustment Act of 
1990, as amended), computed from the 
date of the administrator’s failure or 
refusal to file the annual report and, 
except as provided in paragraph (b)(2) 
of this section, continuing up to the 
date on which an annual report satis-
factory to the Secretary is filed. 

(2) If upon receipt of a notice of in-
tent to assess a penalty (as described in 
paragraph (c) of this section) the ad-
ministrator files a statement of reason-
able cause for the failure to file, in ac-
cordance with paragraph (e) of this sec-
tion, a penalty shall not be assessed for 
any day from the date the Department 
serves the administrator with a copy of 
such notice until the day after the De-
partment serves notice on the adminis-
trator of its determination on reason-
able cause and its intention to assess a 
penalty (as described in paragraph (g) 
of this section). 

(3) For purposes of this paragraph, 
the date on which the administrator 
failed or refused to file the annual re-
port shall be the date on which the an-
nual report was due (determined with-
out regard to any extension for filing). 
An annual report which is rejected 
under section 104(a)(4) for a failure to 
provide material information shall be 
treated as a failure to file an annual re-
port when a revised report satisfactory 
to the Department is not filed within 
45 days of the date of the Department’s 
notice of rejection. 
A penalty shall not be assessed under 
section 502(c)(2) for any day earlier 
than the day after the date of an ad-
ministrator’s failure or refusal to file 
the annual report if a revised filing sat-
isfactory to the Department is not sub-
mitted within 45 days of the date of the 
notice of rejection by the Department. 

(c) Notice of intent to assess a penalty. 
Prior to the assessment of any penalty 
under section 502(c)(2), the Department 
shall provide to the administrator of 
the plan a written notice indicating 
the Department’s intent to assess a 

penalty under section 502(c)(2), the 
amount of such penalty, the period to 
which the penalty applies, and the rea-
son(s) for the penalty. 

(d) Reconsideration or waiver of penalty 
to be assessed. The Department may de-
termine that all or part of the penalty 
amount in the notice of intent to as-
sess a penalty shall not be assessed on 
a showing that the administrator com-
plied with the requirements of section 
101(b)(1) of the Act or on a showing by 
the administrator of mitigating cir-
cumstances regarding the degree or 
willfulness of the noncompliance. 

(e) Showing of reasonable cause. Upon 
issuance by the Department of a notice 
of intent to assess a penalty, the ad-
ministrator shall have thirty (30) days 
from the date of service of the notice, 
as described in paragraph (i) of this 
section, to file a statement of reason-
able cause explaining why the penalty, 
as calculated, should be reduced, or not 
be assessed, for the reasons set forth in 
paragraph (d) of this section. Such 
statement must be made in writing and 
set forth all the facts alleged as reason-
able cause for the reduction or non-
assessment of the penalty. The state-
ment must contain a declaration by 
the administrator that the statement 
is made under the penalties of perjury. 

(f) Failure to file a statement of reason-
able cause. Failure of an administrator 
to file a statement of reasonable cause 
within the thirty (30) day period de-
scribed in paragraph (e) of this section 
shall be deemed to constitute a waiver 
of the right to appear and contest the 
facts alleged in the notice of intent, 
and such failure shall be deemed an ad-
mission of the facts alleged in the no-
tice for purposes of any proceeding in-
volving the assessment of a civil pen-
alty under section 502(c)(2) of the Act. 
Such notice shall then become a final 
order of the Secretary, within the 
meaning of § 2570.61(g) of this chapter, 
forty-five (45) days from the date of 
service of the notice. 

(g) Notice of the determination on state-
ment of reasonable cause. (1) The Depart-
ment, following a review of all the 
facts alleged in support of no assess-
ment or a complete or partial waiver of 
the penalty, shall notify the adminis-
trator, in writing, of its determination 
to waive the penalty, in whole or in 
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part, and/or assess a penalty. If it is 
the determination of the Department 
to assess a penalty, the notice shall in-
dicate the amount of the penalty, not 
to exceed the amount described in 
paragraph (c) of this section. This no-
tice is a ‘‘pleading’’ for purposes of 
§ 2570.61(m) of this chapter. 

(2) Except as provided in paragraph 
(h) of this section, a notice issued pur-
suant to paragraph (g)(1) of this sec-
tion, indicating the Department’s in-
tention to assess a penalty, shall be-
come a final order, within the meaning 
of § 2570.61(g) of this chapter, forty-five 
(45) days from the date of service of the 
notice. 

(h) Administrative hearing. A notice 
issued pursuant to paragraph (g) of this 
section will not become a final order, 
within the meaning of § 2570.61(g) of 
this chapter, if, within thirty (30) days 
from the date of the service of the no-
tice, the administrator or a representa-
tive thereof files a request for a hear-
ing under §§ 2570.60 through 2570.71 of 
this chapter, and files an answer to the 
notice. The request for hearing and an-
swer must be filed in accordance with 
§ 2570.62 of this chapter and § 18.4 of this 
title. The answer opposing the pro-
posed sanction shall be in writing, and 
supported by reference to specific cir-
cumstances or facts surrounding the 
notice of determination issued pursu-
ant to paragraph (g) of this section. 

(i) Service of notices and filing of state-
ments. (1) Service of a notice for pur-
poses of paragraphs (c) and (g) of this 
section shall be made: 

(i) By delivering a copy to the admin-
istrator or representative thereof; 

(ii) By leaving a copy at the principal 
office, place of business, or residence of 
the administrator or representative 
thereof; or 

(iii) By mailing a copy to the last 
known address of the administrator or 
representative thereof. 

(2) If service is accomplished by cer-
tified mail, service is complete upon 
mailing. If service is by regular mail, 
service is complete upon receipt by the 
addressee. When service of a notice 
under paragraph (c) or (g) of this sec-
tion is by certified mail, five (5) days 
shall be added to the time allowed by 
these rules for the filing of a state-

ment, or a request for hearing and an-
swer, as applicable. 

(3) For purposes of this section, a 
statement of reasonable cause shall be 
considered filed: 

(i) Upon mailing, if accomplished 
using United States Postal Service cer-
tified mail or Express Mail; 

(ii) Upon receipt by the delivery serv-
ice, if accomplished using a ‘‘des-
ignated private delivery service’’ with-
in the meaning of 26 U.S.C. 7502(f); 

(iii) Upon transmittal, if transmitted 
in a manner specified in the notice of 
intent to assess a penalty as a method 
of transmittal to be accorded such spe-
cial treatment; or 

(iv) In the case of any other method 
of filing, upon receipt by the Depart-
ment at the address provided in the no-
tice of intent to assess a penalty. 

(j) Liability. (1) If more than one per-
son is responsible as administrator for 
the failure to file the annual report, all 
such persons shall be jointly and sever-
ally liable with respect to such failure. 

(2) Any person against whom a civil 
penalty has been assessed under sec-
tion 502(c)(2) pursuant to a final order, 
within the meaning of § 2570.61(g), shall 
be personally liable for the payment of 
such penalty. 

(k) Cross-reference. See §§ 2570.60 
through 2570.71 of this chapter for pro-
cedural rules relating to administra-
tive hearings under section 502(c)(2) of 
the Act. 

[54 FR 26894, June 26, 1989, as amended at 67 
FR 777, Jan. 7, 2002; 68 FR 3734, Jan. 24, 2003; 
81 FR 43453, July 1, 2016] 

§ 2560.502c–4 Civil penalties under sec-
tion 502(c)(4). 

(a) In general. (1) Pursuant to the au-
thority granted the Secretary under 
section 502(c)(4) of the Employee Re-
tirement Income Security Act of 1974, 
as amended (the Act), the adminis-
trator (within the meaning of section 
3(16)(A) of the Act) shall be liable for 
civil penalties assessed by the Sec-
retary under section 502(c)(4) of the 
Act, for failure or refusal to furnish: 

(i) Notice of funding-based limits in 
accordance with section 101(j) of the 
Act; 

(ii) Actuarial, financial or funding in-
formation in accordance with section 
101(k) of the Act; 
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(iii) Notice of potential withdrawal 
liability in accordance with section 
101(l) of the Act; or 

(iv) Notice of rights and obligations 
under an automatic contribution ar-
rangement in accordance with section 
514(e)(3) of the Act. 

(2) For purposes of this section, a 
failure or refusal to furnish the items 
referred to in paragraph (a)(1) above 
shall mean a failure or refusal to fur-
nish, in whole or in part, the items re-
quired under section 101(j), (k), or (l), 
or section 514(e)(3) of the Act at the 
relevant times and manners prescribed 
in such sections. 

(b) Amount assessed. (1) The amount 
assessed under section 502(c)(4) of the 
Act for each separate violation shall be 
determined by the Department of 
Labor, taking into consideration the 
degree or willfulness of the failure or 
refusal to furnish the items referred to 
in paragraph (a) of this section. How-
ever, the amount assessed for each vio-
lation under section 502(c)(4) of the Act 
shall not exceed $1,000 a day (adjusted 
for inflation pursuant to the Federal 
Civil Penalties Inflation Adjustment 
Act of 1990, as amended), computed 
from the date of the administrator’s 
failure or refusal to furnish the items 
referred to in paragraph (a) of this sec-
tion. 

(2) For purposes of calculating the 
amount to be assessed under this sec-
tion, a failure or refusal to furnish the 
item with respect to any person enti-
tled to receive such item, shall be 
treated as a separate violation under 
section 101(j), (k), or (l), or section 
514(e)(3) of the Act, as applicable. 

(c) Notice of intent to assess a penalty. 
Prior to the assessment of any penalty 
under section 502(c)(4) of the Act, the 
Department shall provide to the ad-
ministrator of the plan a written no-
tice indicating the Department’s intent 
to assess a penalty under section 
502(c)(4) of the Act, the amount of such 
penalty, the number of individuals on 
which the penalty is based, the period 
to which the penalty applies, and the 
reason(s) for the penalty. 

(d) Reconsideration or waiver of penalty 
to be assessed. The Department may de-
termine that all or part of the penalty 
amount in the notice of intent to as-
sess a penalty shall not be assessed on 

a showing that the administrator com-
plied with the requirements of section 
101(j), (k), or (l), or section 514(e)(3) of 
the Act, as applicable, or on a showing 
by such person of mitigating cir-
cumstances regarding the degree or 
willfulness of the noncompliance. 

(e) Showing of reasonable cause. Upon 
issuance by the Department of a notice 
of intent to assess a penalty, the ad-
ministrator shall have thirty (30) days 
from the date of service of the notice, 
as described in paragraph (i) of this 
section, to file a statement of reason-
able cause explaining why the penalty, 
as calculated, should be reduced, or not 
be assessed, for the reasons set forth in 
paragraph (d) of this section. Such 
statement must be made in writing and 
set forth all the facts alleged as reason-
able cause for the reduction or non-
assessment of the penalty. The state-
ment must contain a declaration by 
the administrator that the statement 
is made under the penalties of perjury. 

(f) Failure to file a statement of reason-
able cause. Failure to file a statement 
of reasonable cause within the thirty 
(30) day period described in paragraph 
(e) of this section shall be deemed to 
constitute a waiver of the right to ap-
pear and contest the facts alleged in 
the notice of intent, and such failure 
shall be deemed an admission of the 
facts alleged in the notice for purposes 
of any proceeding involving the assess-
ment of a civil penalty under section 
502(c)(4) of the Act. Such notice shall 
then become a final order of the Sec-
retary, within the meaning of 
§ 2570.131(g) of this chapter, forty-five 
(45) days from the date of service of the 
notice. 

(g) Notice of determination on statement 
of reasonable cause. (1) The Department, 
following a review of all of the facts in 
a statement of reasonable cause al-
leged in support of nonassessment or a 
complete or partial waiver of the pen-
alty, shall notify the administrator, in 
writing, of its determination on the 
statement of reasonable cause and its 
determination whether to waive the 
penalty in whole or in part, and/or as-
sess a penalty. If it is the determina-
tion of the Department to assess a pen-
alty, the notice shall indicate the 
amount of the penalty assessment, not 
to exceed the amount described in 
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paragraph (c) of this section. This no-
tice is a ‘‘pleading’’ for purposes of 
§ 2570.131(m) of this chapter. 

(2) Except as provided in paragraph 
(h) of this section, a notice issued pur-
suant to paragraph (g)(1) of this sec-
tion, indicating the Department’s de-
termination to assess a penalty, shall 
become a final order, within the mean-
ing of § 2570.131(g) of this chapter, 
forty-five (45) days from the date of 
service of the notice. 

(h) Administrative hearing. A notice 
issued pursuant to paragraph (g) of this 
section will not become a final order, 
within the meaning of § 2570.131(g) of 
this chapter, if, within thirty (30) days 
from the date of the service of the no-
tice, the administrator or a representa-
tive thereof files a request for a hear-
ing under §§ 2570.130 through 2570.141 of 
this chapter, and files an answer to the 
notice. The request for hearing and an-
swer must be filed in accordance with 
§ 2570.132 of this chapter and § 18.4 of 
this title. The answer opposing the pro-
posed sanction shall be in writing, and 
supported by reference to specific cir-
cumstances or facts surrounding the 
notice of determination issued pursu-
ant to paragraph (g) of this section. 

(i) Service of notices and filing of state-
ments. (1) Service of a notice for pur-
poses of paragraphs (c) and (g) of this 
section shall be made: 

(i) By delivering a copy to the admin-
istrator or representative thereof; 

(ii) By leaving a copy at the principal 
office, place of business, or residence of 
the administrator or representative 
thereof; or 

(iii) By mailing a copy to the last 
known address of the administrator or 
representative thereof. 

(2) If service is accomplished by cer-
tified mail, service is complete upon 
mailing. If service is by regular mail, 
service is complete upon receipt by the 
addressee. When service of a notice 
under paragraph (c) or (g) of this sec-
tion is by certified mail, five days shall 
be added to the time allowed by these 
rules for the filing of a statement or a 
request for hearing and answer, as ap-
plicable. 

(3) For purposes of this section, a 
statement of reasonable cause shall be 
considered filed: 

(i) Upon mailing, if accomplished 
using United States Postal Service cer-
tified mail or express mail; 

(ii) Upon receipt by the delivery serv-
ice, if accomplished using a ‘‘des-
ignated private delivery service’’ with-
in the meaning of 26 U.S.C. 7502(f); 

(iii) Upon transmittal, if transmitted 
in a manner specified in the notice of 
intent to assess a penalty as a method 
of transmittal to be accorded such spe-
cial treatment; or 

(iv) In the case of any other method 
of filing, upon receipt by the Depart-
ment at the address provided in the no-
tice of intent to assess a penalty. 

(j) Liability. (1) If more than one per-
son is responsible as administrator for 
the failure to furnish the items re-
quired under section 101(j), (k), or (l), 
or section 514(e)(3) of the Act, as appli-
cable, all such persons shall be jointly 
and severally liable for such failure. 
For purposes of paragraph (a)(1)(iii) of 
this section, the term ‘‘administrator’’ 
shall include plan sponsor (within the 
meaning of section 3(16)(B) of the Act). 

(2) Any person, or persons under 
paragraph (j)(1) of this section, against 
whom a civil penalty has been assessed 
under section 502(c)(4) of the Act, pur-
suant to a final order within the mean-
ing of § 2570.131(g) of this chapter shall 
be personally liable for the payment of 
such penalty. 

(k) Cross-references. (1) The proce-
dural rules in §§ 2570.130 through 
2570.141 of this chapter apply to admin-
istrative hearings under section 
502(c)(4) of the Act. 

(2) When applying procedural rules in 
§§ 2570.130 through 2570.140: 

(i) Wherever the term ‘‘502(c)(7)’’ ap-
pears, such term shall mean ‘‘502(c)(4)’’; 

(ii) Reference to § 2560.502c–7(g) in 
2570.131(c) shall be construed as ref-
erence to § 2560.502c–4(g) of this chap-
ter; 

(iii) Reference to § 2560.502c–7(e) in 
§ 2570.131(g) shall be construed as ref-
erence to § 2560.502c–4(e) of this chapter; 

(iv) Reference to § 2560.502c–7(g) in 
§ 2570.131(m) shall be construed as ref-
erence to § 2560.502c–4(g); and 
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(v) Reference to §§ 2560.502c–7(g) and 
2560.502c–7(h) in § 2570.134 shall be con-
strued as reference to §§ 2560.502c–4(g) 
and 2560.502c–4(h), respectively. 

[74 FR 20, Jan. 2, 2009, as amended at 81 FR 
43453, July 1, 2016] 

§ 2560.502c–5 Civil penalties under sec-
tion 502(c)(5). 

(a) In general. (1) Pursuant to the au-
thority granted the Secretary under 
section 502(c)(5) of the Employee Re-
tirement Income Security Act of 1974, 
as amended (the Act), the adminis-
trator of a multiple employer welfare 
arrangement (MEWA) (within the 
meaning of section 3(40)(A) of the Act) 
that is not a group health plan, and 
that provides benefits consisting of 
medical care (within the meaning of 
section 733(a)(2)), for which a report is 
required to be filed under section 101(g) 
of the Act and 29 CFR 2520.101–2, shall 
be liable for civil penalties assessed by 
the Secretary under section 502(c)(5) of 
the Act for each failure or refusal to 
file a completed report required to be 
filed under section 101(g) and 29 CFR 
2520.101–2. The term ‘‘administrator’’ is 
defined in 29 CFR 2520.101–2(b). 

(2) For purposes of this section, a 
failure or refusal to file the report re-
quired to be filed under section 101(g) 
shall mean a failure or refusal to file, 
in whole or in part, that information 
described in section 101(g) and 29 CFR 
2520.101–2, on behalf of the MEWA, at 
the time and in the manner prescribed 
therefor. 

(b) Amount assessed. (1) The amount 
assessed under section 502(c)(5) shall be 
determined by the Department of 
Labor, taking into consideration the 
degree and/or willfulness of the failure 
to file the report. However, the amount 
assessed under section 502(c)(5) or the 
Act shall not exceed $1,000 a day (ad-
justed for inflation pursuant to the 
Federal Civil Penalties Inflation Ad-
justment Act of 1990, as amended), 
computed from the date of the admin-
istrator’s failure or refusal to file the 
report and, except as provided in para-
graph (b)(2) of this section, continuing 
up to the date on which a report meet-
ing the requirements of section 101(g) 
of the Act and 29 CFR 2520.101–2, as de-
termined by the Secretary, is filed. 

(2) If, upon receipt of a notice of in-
tent to assess a penalty (as described in 
paragraph (c) of this section), the ad-
ministrator files a statement of reason-
able cause for the failure to file, in ac-
cordance with paragraph (e) of this sec-
tion, a penalty shall not be assessed for 
any day from the date the Department 
serves the administrator with a copy of 
such notice until the day after the De-
partment serves notice on the adminis-
trator of its determination on reason-
able cause and its intention to assess a 
penalty (as described in paragraph (g) 
of this section). 

(3) For purposes of this paragraph, 
the date on which the administrator 
failed or refused to file the report shall 
be the date on which the report was 
due (determined without regard to any 
extension of time for filing). A report 
which is rejected under 29 CFR 2520.101– 
2 shall be treated as a failure to file a 
report when a revised report meeting 
the requirements of this section is not 
filed within 45 days of the date of the 
Department’s notice of rejection. If a 
revised report meeting the require-
ments of this section, as determined by 
the Secretary, is not submitted within 
45 days of the date of the notice of re-
jection by the Department, a penalty 
shall be assessed under section 502(c)(5) 
beginning on the day after the date of 
the administrator’s failure or refusal 
to file the report. 

(c) Notice of intent to assess a penalty. 
Prior to the assessment of any penalty 
under section 502(c)(5), the Department 
shall provide to the administrator of 
the MEWA a written notice indicating 
the Department’s intent to assess a 
penalty under section 502(c)(5), the 
amount of such penalty, the period to 
which the penalty applies, and a state-
ment of the facts and the reason(s) for 
the penalty. 

(d) Reconsideration or waiver of penalty 
to be assessed. The Department may de-
termine that all or part of the penalty 
amount in the notice of intent to as-
sess a penalty shall not be assessed on 
a showing that the administrator com-
plied with the requirements of section 
101(g) of the Act or on a showing by the 
administrator of mitigating cir-
cumstances regarding the degree or 
willfulness of the noncompliance. 
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(e) Showing of reasonable cause. Upon 
issuance by the Department of a notice 
of intent to assess a penalty, the ad-
ministrator shall have thirty (30) days 
from the date of service of the notice, 
as described in paragraph (i) of this 
section, to file a statement of reason-
able cause explaining why the penalty, 
as calculated, should be reduced, or not 
be assessed, for the reasons set forth in 
paragraph (d) of this section. Such 
statement must be made in writing and 
set forth all the facts alleged as reason-
able cause for the reduction or non-
assessment of the penalty. The state-
ment must contain a declaration by 
the administrator that the statement 
is made under the penalties of perjury. 

(f) Failure to file a statement of reason-
able cause. Failure of an administrator 
to file a statement of reasonable cause 
within the thirty (30) day period de-
scribed in paragraph (e) of this section 
shall be deemed to constitute a waiver 
of the right to appear and contest the 
facts alleged in the notice of intent, 
and such failure shall be deemed an ad-
mission of the facts alleged in the no-
tice for purposes of any proceeding in-
volving the assessment of a civil pen-
alty under section 502(c)(5) of the Act. 
Such notice shall then become a final 
order of the Secretary, within the 
meaning of 29 CFR 2570.91(g), forty-five 
(45) days from the date of service of the 
notice. 

(g) Notice of the determination on state-
ment of reasonable cause. (1) The Depart-
ment, following a review of all the 
facts alleged in support of no assess-
ment or a complete or partial waiver of 
the penalty, shall notify the adminis-
trator, in writing, of its determination 
to waive the penalty, in whole or in 
part, and/or assess a penalty. If it is 
the determination of the Department 
to assess a penalty, the notice shall in-
dicate the amount of the penalty, not 
to exceed the amount described in 
paragraph (c) of this section, and a 
brief statement of the reasons for as-
sessing the penalty. This notice is a 
‘‘pleading’’ for purposes of 29 CFR 
2570.91(m). 

(2) Except as provided in paragraph 
(h) of this section, a notice issued pur-
suant to paragraph (g)(1) of this sec-
tion, indicating the Department’s in-
tention to assess a penalty, shall be-

come a final order, within the meaning 
of 29 CFR 2570.91(g), forty-five (45) days 
from the date of service of the notice. 

(h) Administrative hearing. A notice 
issued pursuant to paragraph (g) of this 
section will not become a final order, 
within the meaning of 29 CFR 
2570.91(g), if, within thirty (30) days 
from the date of the service of the no-
tice, the administrator or a representa-
tive thereof files a request for a hear-
ing under 29 CFR 2570.90 through 
2570.101, and files an answer to the no-
tice. The request for hearing and an-
swer must be filed in accordance with 
29 CFR 2570.92 and 18.4. The answer op-
posing the proposed sanction shall be 
in writing, and supported by reference 
to specific circumstances or facts sur-
rounding the notice of determination 
issued pursuant to paragraph (g) of this 
section. 

(i) Service of notices and filing of state-
ments. (1) Service of a notice for pur-
poses of paragraphs (c) and (g) of this 
section shall be made: 

(i) By delivering a copy to the admin-
istrator or representative thereof; 

(ii) By leaving a copy at the principal 
office, place of business, or residence of 
the administrator or representative 
thereof; or 

(iii) By mailing a copy to the last 
known address of the administrator or 
representative thereof. 

(2) If service is accomplished by cer-
tified mail, service is complete upon 
mailing. If service is by regular mail, 
service is complete upon receipt by the 
addressee. When service of a notice 
under paragraph (c) or (g) of this sec-
tion is by certified mail, five (5) days 
shall be added to the time allowed by 
these rules for the filing of a state-
ment, or a request for hearing and an-
swer, as applicable. 

(3) For purposes of this section, a 
statement of reasonable cause shall be 
considered filed: 

(i) Upon mailing, if accomplished 
using United States Postal Service cer-
tified mail or Express Mail; 

(ii) Upon receipt by the delivery serv-
ice, if accomplished using a ‘‘des-
ignated private delivery service’’ with-
in the meaning of 26 U.S.C. 7502(f); 

(iii) Upon transmittal, if transmitted 
in a manner specified in the notice of 
intent to assess a penalty as a method 
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of transmittal to be accorded such spe-
cial treatment; or 

(iv) In the case of any other method 
of filing, upon receipt by the Depart-
ment at the address provided in the no-
tice of intent to assess a penalty. 

(j) Liability. (1) If more than one per-
son is responsible as administrator for 
the failure to file the report, all such 
persons shall be jointly and severally 
liable with respect to such failure. 

(2) Any person against whom a civil 
penalty has been assessed under sec-
tion 502(c)(5) pursuant to a final order, 
within the meaning of 29 CFR 
2570.91(g), shall be personally liable for 
the payment of such penalty. 

(k) Cross-reference. See 29 CFR 2570.90 
through 2570.101 for procedural rules re-
lating to administrative hearings 
under section 502(c)(5) of the Act. 

[68 FR 17505, Apr. 9, 2003, as amended at 81 
FR 43453, July 1, 2016] 

§ 2560.502c–6 Civil penalties under sec-
tion 502(c)(6). 

(a) In general. (1) Pursuant to the au-
thority granted the Secretary under 
section 502(c)(6) of the Employee Re-
tirement Income Security Act of 1974, 
as amended (the Act), the adminis-
trator (within the meaning of section 
3(16)(A) of the Act) of an employee ben-
efit plan (within the meaning of sec-
tion 3(3) of the Act and § 2510.3–1 of this 
chapter) shall be liable for civil pen-
alties assessed by the Secretary under 
section 502(c)(6) of the Act in each case 
in which there is a failure or refusal to 
furnish to the Secretary documents re-
quested under section 104(a)(6) of the 
Act and § 2520.104a–8 of this chapter. 

(2) For purposes of this section, a 
failure or refusal to furnish documents 
shall mean a failure or refusal to fur-
nish, in whole or in part, the docu-
ments requested under section 104(a)(6) 
of the Act and § 2520.104a–8 of this chap-
ter at the time and in the manner pre-
scribed in the request. 

(b) Amount assessed. (1) The amount 
assessed under section 502(c)(6) of the 
Act shall be determined by the Depart-
ment of Labor, taking into consider-
ation the degree and/or willfulness of 
the failure or refusal to furnish any 
document or documents requested by 
the Department under section 104(a)(6) 
of the Act. However, the amount as-

sessed under section 502(c)(6) of the Act 
shall not exceed $100 a day or $1,000 per 
request (such amounts to be adjusted 
for inflation pursuant to the Federal 
Civil Penalties Inflation Adjustment 
Act of 1990, as amended), computed 
from the date of the administrator’s 
failure or refusal to furnish any docu-
ment or documents requested by the 
Department. 

(2) For purposes of calculating the 
amount to be assessed under this sec-
tion, the date of a failure or refusal to 
furnish documents shall not be earlier 
than the thirtieth day after service of 
the request under section 104(a)(6) of 
ERISA and § 2520.104a–8 of this chapter. 

(c) Notice of intent to assess a penalty. 
Prior to the assessment of any penalty 
under section 502(c)(6) of the Act, the 
Department shall provide to the ad-
ministrator of the plan a written no-
tice that indicates the Department’s 
intent to assess a penalty under sec-
tion 502(c)(6) of the Act, the amount of 
the penalty, the period to which the 
penalty applies, and the reason(s) for 
the penalty. 

(d) Reconsideration or waiver of penalty 
to be assessed. The Department may de-
termine that all or part of the penalty 
amount in the notice of intent to as-
sess a penalty shall not be assessed on 
a showing that the administrator com-
plied with the requirements of section 
104(a)(6) of the Act or on a showing by 
the administrator of mitigating cir-
cumstances regarding the degree or 
willfulness of the noncompliance. 

(e) Showing of reasonable cause. Upon 
issuance by the Department of a notice 
of intent to assess a penalty, the ad-
ministrator shall have thirty (30) days 
from the date of service of the notice, 
as described in paragraph (i) of this 
section, to file a statement of reason-
able cause explaining why the penalty, 
as calculated, should be reduced or not 
be assessed, for the reasons set forth in 
paragraph (d) of this section. Such 
statement must be made in writing and 
set forth all the facts alleged as reason-
able cause for the reduction or non-
assessment of the penalty. The state-
ment must contain a declaration by 
the administrator that the statement 
is made under the penalties of perjury. 

(f) Failure to file a statement of reason-
able cause. Failure to file a statement 
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of reasonable cause within the 30 day 
period described in paragraph (e) of 
this section shall be deemed to con-
stitute a waiver of the right to appear 
and contest the facts alleged in the no-
tice of intent, and such failure shall be 
deemed an admission of the facts al-
leged in the notice for purposes of any 
proceeding involving the assessment of 
a civil penalty under section 502(c)(6) of 
the Act. Such notice shall then become 
a final order of the Secretary, within 
the meaning of § 2570.111(g) of this 
chapter, forty-five (45) days from the 
date of service of the notice. 

(g) Notice of determination on statement 
of reasonable cause. (1) The Department, 
following a review of all of the facts al-
leged in support of no assessment or a 
complete or partial waiver of the pen-
alty, shall notify the administrator, in 
writing, of its determination not to as-
sess or to waive the penalty, in whole 
or in part, and/or assess a penalty. If it 
is the determination of the Department 
to assess a penalty, the notice shall in-
dicate the amount of the penalty, not 
to exceed the amount described in 
paragraph (c) of this section. This no-
tice is a ‘‘pleading’’ for purposes of 
§ 2570.111(m) of this chapter. 

(2) Except as provided in paragraph 
(h) of this section, a notice issued pur-
suant to paragraph (g)(1) of this sec-
tion, indicating the Department’s in-
tention to assess a penalty, shall be-
come a final order, within the meaning 
of § 2570.111(g) of this chapter, forty-five 
(45) days from the date of service of the 
notice. 

(h) Administrative hearing. A notice 
issued pursuant to paragraph (g) of this 
section will not become a final order, 
within the meaning of § 2570.91(g) of 
this chapter, if, within thirty (30) days 
from the date of the service of the no-
tice, the administrator or a representa-
tive thereof files a request for a hear-
ing under §§ 2570.110 through 2570.121 of 
this chapter, and files an answer to the 
notice. The request for hearing and an-
swer must be filed in accordance with 
§ 2570.112 of this chapter and § 18.4 of 
this title. The answer opposing the pro-
posed sanction shall be in writing, and 
supported by reference to specific cir-
cumstances or facts surrounding the 
notice of determination issued pursu-
ant to paragraph (g) of this section. 

(i) Service of notices and filing of state-
ments. (1) Service of a notice for pur-
poses of paragraphs (c) and (g) of this 
section shall be made: 

(i) By delivering a copy to the admin-
istrator or representative thereof; 

(ii) By leaving a copy at the principal 
office, place of business, or residence of 
the administrator or representative 
thereof; or 

(iii) By mailing a copy to the last 
known address of the administrator or 
representative thereof. 

(2) If service is accomplished by cer-
tified mail, service is complete upon 
mailing. If service is by regular mail, 
service is complete upon receipt by the 
addressee. When service of a notice 
under paragraph (c) or (g) of this sec-
tion is by certified mail, five (5) days 
shall be added to the time allowed by 
these rules for the filing of a state-
ment, or a request for hearing and an-
swer, as applicable. 

(3) For purposes of this section, a 
statement of reasonable cause shall be 
considered filed: 

(i) Upon mailing, if accomplished 
using United States Postal Service cer-
tified mail or Express Mail; 

(ii) Upon receipt by the delivery serv-
ice, if accomplished using a ‘‘des-
ignated private delivery service’’ with-
in the meaning of 26 U.S.C. 7502(f); 

(iii) Upon transmittal, if transmitted 
in a manner specified in the notice of 
intent to assess a penalty as a method 
of transmittal to be accorded such spe-
cial treatment; or 

(iv) In the case of any other method 
of filing, upon receipt by the Depart-
ment at the address provided in the no-
tice of intent to assess a penalty. 

(j) Liability. (1) If more than one per-
son is responsible as administrator for 
the failure to furnish the document or 
documents requested under section 
104(a)(6) of the Act and its imple-
menting regulations (§ 2520.104a–8 of 
this chapter), all such persons shall be 
jointly and severally liable with re-
spect to such failure. 

(2) Any person, or persons under 
paragraph (j)(1) of this section, against 
whom a civil penalty has been assessed 
under section 502(c)(6) of the Act pursu-
ant to a final order, within the mean-
ing of § 2570.111(g) of this chapter, shall 
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be personally liable for the payment of 
such penalty. 

(k) Cross-reference. See §§ 2570.110 
through 2570.121 of this chapter for pro-
cedural rules relating to administra-
tive hearings under section 502(c)(6) of 
the Act. 

[67 FR 785, Jan. 7, 2002, as amended at 68 FR 
3735, Jan. 24, 2003; 81 FR 43453, July 1, 2016] 

§ 2560.502c–7 Civil penalties under sec-
tion 502(c)(7). 

(a) In general. (1) Pursuant to the au-
thority granted the Secretary under 
section 502(c)(7) of the Employee Re-
tirement Income Security Act of 1974, 
as amended (the Act), the adminis-
trator (within the meaning of section 
3(16)(A) of the Act) of an individual ac-
count plan (within the meaning of sec-
tion 101(i)(8) of the Act and § 2520.101– 
3(d)(2) of this chapter), who fails or re-
fuses to provide notice of a blackout 
period to affected participants and 
beneficiaries in accordance with sec-
tion 101(i) of the Act and § 2520.101–3 of 
this chapter, or the administrator 
(within the meaning of section 3(16)(A) 
of the Act) of an applicable individual 
account plan (within the meaning of 
section 101(m) of the Act), who fails or 
refuses to provide notice of diversifica-
tion rights to applicable individuals in 
accordance with section 101(m) of the 
Act, shall be liable for civil penalties 
assessed by the Secretary under sec-
tion 502(c)(7) of the Act. 

(2) For purposes of this section, a 
failure or refusal to provide a notice of 
blackout period shall mean a failure or 
refusal, in whole or in part, to provide 
notice of a blackout period to an af-
fected plan participant or beneficiary 
at the time and in the manner pre-
scribed by section 101(i) of the Act and 
§ 2520.101–3 of this chapter, and a failure 
or refusal to provide a notice of diver-
sification rights shall mean a failure or 
refusal, in whole or in part, to provide 
notice of diversification rights to an 
applicable individual at the time and 
in the manner prescribed by section 
101(m) of the Act. 

(b) Amount assessed. (1) The amount 
assessed under section 502(c)(7) of the 
Act for each separate violation shall be 
determined by the Department of 
Labor, taking into consideration the 
degree and/or willfulness of the failure 

or refusal to provide a notice of black-
out period or notice of diversification 
rights. However, the amount assessed 
for each violation under section 
502(c)(7) of the Act shall not exceed $100 
a day (adjusted for inflation pursuant 
to the Federal Civil Penalties Inflation 
Adjustment Act of 1990, as amended), 
computed from, in the case of a notice 
of blackout period under section 101(i) 
of the Act, the date of the administra-
tor’s failure or refusal to provide a no-
tice of blackout period up to and in-
cluding the date that is the final day of 
the blackout period for which the no-
tice was required, or in the case of a 
notice of diversification rights under 
section 101(m) of the Act, computed 
from the date that is 30 days before the 
first date on which rights are exer-
cisable under section 204(j) of the Act 
up to the date such a notice is fur-
nished. 

(2) For purposes of calculating the 
amount to be assessed under this sec-
tion, a failure or refusal to provide a 
notice of blackout period or a notice of 
diversification rights with respect to 
any single participant or beneficiary 
shall be treated as a separate violation 
under section 101(i) of the Act and 
§ 2520.101–3 of this chapter or section 
101(m) of the Act. 

(c) Notice of intent to assess a penalty. 
Prior to the assessment of any penalty 
under section 502(c)(7) of the Act, the 
Department shall provide to the ad-
ministrator of the plan a written no-
tice indicating the Department’s intent 
to assess a penalty under section 
502(c)(7) of the Act, the amount of such 
penalty, the number of participants 
and beneficiaries on which the penalty 
is based, the period to which the pen-
alty applies, and the reason(s) for the 
penalty. 

(d) Reconsideration or waiver of penalty 
to be assessed. The Department may de-
termine that all or part of the penalty 
amount in the notice of intent to as-
sess a penalty shall not be assessed on 
a showing that the administrator com-
plied with the applicable requirements 
of section 101(i) or section 101(m) of the 
Act or on a showing by the adminis-
trator of mitigating circumstances re-
garding the degree or willfulness of the 
noncompliance. 
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(e) Showing of reasonable cause. Upon 
issuance by the Department of a notice 
of intent to assess a penalty, the ad-
ministrator shall have thirty (30) days 
from the date of service of the notice, 
as described in paragraph (i) of this 
section, to file a statement of reason-
able cause explaining why the penalty, 
as calculated, should be reduced, or not 
be assessed, for the reasons set forth in 
paragraph (d) of this section. Such 
statement must be made in writing and 
set forth all the facts alleged as reason-
able cause for the reduction or non-
assessment of the penalty. The state-
ment must contain a declaration by 
the administrator that the statement 
is made under the penalties of perjury. 

(f) Failure to file a statement of reason-
able cause. Failure to file a statement 
of reasonable cause within the 30 day 
period described in paragraph (e) of 
this section shall be deemed to con-
stitute a waiver of the right to appear 
and contest the facts alleged in the no-
tice of intent, and such failure shall be 
deemed an admission of the facts al-
leged in the notice for purposes of any 
proceeding involving the assessment of 
a civil penalty under section 502(c)(7) of 
the Act. Such notice shall then become 
a final order of the Secretary, within 
the meaning of § 2570.131(g) of this 
chapter, forty-five (45) days from the 
date of service of the notice. 

(g) Notice of determination on statement 
of reasonable cause. (1) The Department, 
following a review of all of the facts in 
a statement of reasonable cause al-
leged in support of no assessment or a 
complete or partial waiver of the pen-
alty, shall notify the administrator, in 
writing, of its determination on the 
statement of reasonable cause and its 
determination whether to waive the 
penalty in whole or in part, and/or as-
sess a penalty. If it is the determina-
tion of the Department to assess a pen-
alty, the notice shall indicate the 
amount of the penalty assessment, not 
to exceed the amount described in 
paragraph (c) of this section. This no-
tice is a ‘‘pleading’’ for purposes of 
§ 2570.131(m) of this chapter. 

(2) Except as provided in paragraph 
(h) of this section, a notice issued pur-
suant to paragraph (g)(1) of this sec-
tion, indicating the Department’s de-
termination to assess a penalty, shall 

become a final order, within the mean-
ing of § 2570.131(g) of this chapter, 
forty-five (45) days from the date of 
service of the notice. 

(h) Administrative hearing. A notice 
issued pursuant to paragraph (g) of this 
section will not become a final order, 
within the meaning of § 2570.131(g) of 
this chapter, if, within thirty (30) days 
from the date of the service of the no-
tice, the administrator or a representa-
tive thereof files a request for a hear-
ing under §§ 2570.130 through 2570.141 of 
this chapter, and files an answer to the 
notice. The request for hearing and an-
swer must be filed in accordance with 
§ 2570.132 of this chapter and § 18.4 of 
this title. The answer opposing the pro-
posed sanction shall be in writing, and 
supported by reference to specific cir-
cumstances or facts surrounding the 
notice of determination issued pursu-
ant to paragraph (g) of this section. 

(i) Service of notices and filing of state-
ments. (1) Service of a notice for pur-
poses of paragraphs (c) and (g) of this 
section shall be made: 

(i) By delivering a copy to the admin-
istrator or representative thereof; 

(ii) By leaving a copy at the principal 
office, place of business, or residence of 
the administrator or representative 
thereof; or 

(iii) By mailing a copy to the last 
known address of the administrator or 
representative thereof. 

(2) If service is accomplished by cer-
tified mail, service is complete upon 
mailing. If service is by regular mail, 
service is complete upon receipt by the 
addressee. When service of a notice 
under paragraph (c) or (g) of this sec-
tion is by certified mail, five (5) days 
shall be added to the time allowed by 
these rules for the filing of a statement 
or a request for hearing and answer, as 
applicable. 

(3) For purposes of this section, a 
statement of reasonable cause shall be 
considered filed: 

(i) Upon mailing, if accomplished 
using United States Postal Service cer-
tified mail or Express Mail; 

(ii) Upon receipt by the delivery serv-
ice, if accomplished using a ‘‘des-
ignated private delivery service’’ with-
in the meaning of 26 U.S.C. 7502(f); 

(iii) Upon transmittal, if transmitted 
in a manner specified in the notice of 
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intent to assess a penalty as a method 
of transmittal to be accorded such spe-
cial treatment; or 

(iv) In the case of any other method 
of filing, upon receipt by the Depart-
ment at the address provided in the no-
tice of intent to assess a penalty. 

(j) Liability. (1) If more than one per-
son is responsible as administrator for 
the failure to provide a notice of black-
out period under section 101(i) of the 
Act and its implementing regulations 
(§ 2520.101–3 of this chapter), or the fail-
ure to provide a notice of diversifica-
tion rights under section 101(m) of the 
Act, all such persons shall be jointly 
and severally liable for such failure. 

(2) Any person, or persons under 
paragraph (j)(1) of this section, against 
whom a civil penalty has been assessed 
under section 502(c)(7) of the Act, pur-
suant to a final order, within the 
meaning of § 2570.131(g) of this chapter, 
shall be personally liable for the pay-
ment of such penalty. 

(k) Cross-reference. See §§ 2570.130 
through 2570.141 of this chapter for pro-
cedural rules relating to administra-
tive hearings under section 502(c)(7) of 
the Act. 

[68 FR 3736, Jan. 24, 2003, as amended at 72 
FR 44972, Aug. 10, 2007; 81 FR 43453, July 1, 
2016] 

§ 2560.502c–8 Civil penalties under sec-
tion 502(c)(8). 

(a) In general. (1) Pursuant to the au-
thority granted the Secretary under 
section 502(c)(8) of the Employee Re-
tirement Income Security Act of 1974, 
as amended (the Act), the plan sponsor 
(within the meaning of section 
3(16)(B)(iii) of the Act) shall be liable 
for civil penalties assessed by the Sec-
retary under section 502(c)(8) of the 
Act, for: 

(i) Each violation by such sponsor of 
the requirement under section 305 of 
the Act to adopt by the deadline estab-
lished in that section a funding im-
provement plan or rehabilitation plan 
with respect to a multiemployer plan 
which is in endangered or critical sta-
tus; or 

(ii) In the case of a plan in endan-
gered status which is not in seriously 
endangered status, a failure by the 
plan to meet the applicable bench-
marks under section 305 by the end of 

the funding improvement period with 
respect to the plan. 

(2) For purposes of this section, viola-
tions or failures referred to in para-
graph (a)(1) of this section shall mean a 
failure or refusal, in whole or in part, 
to adopt a funding improvement or re-
habilitation plan, or to meet the appli-
cable benchmarks, at the relevant 
times and manners prescribed in sec-
tion 305 of the Act. 

(b) Amount assessed. The amount as-
sessed under section 502(c)(8) of the Act 
for each separate violation shall be de-
termined by the Department of Labor, 
taking into consideration the degree or 
willfulness of the failure or refusal to 
comply with the specific requirements 
referred to in paragraph (a) of this sec-
tion. However, the amount assessed for 
each violation under section 502(c)(8) of 
the Act shall not exceed $1,100 a day 
(adjusted for inflation pursuant to the 
Federal Civil Penalties Inflation Ad-
justment Act of 1990, as amended), 
computed from the date of the plan 
sponsor’s failure or refusal to comply 
with the specific requirements referred 
to in paragraph (a) of this section. 

(c) Notice of intent to assess a penalty. 
Prior to the assessment of any penalty 
under section 502(c)(8) of the Act, the 
Department shall provide to the plan 
sponsor of the plan a written notice in-
dicating the Department’s intent to as-
sess a penalty under section 502(c)(8) of 
the Act, the amount of such penalty, 
the period to which the penalty ap-
plies, and the reason(s) for the penalty. 

(d) Reconsideration or waiver of penalty 
to be assessed. The Department may de-
termine that all or part of the penalty 
amount in the notice of intent to as-
sess a penalty shall not be assessed on 
a showing that the plan sponsor com-
plied with the requirements of section 
305 of the Act, or on a showing by the 
plan sponsor of mitigating cir-
cumstances regarding the degree or 
willfulness of the noncompliance. 

(e) Showing of reasonable cause. Upon 
issuance by the Department of a notice 
of intent to assess a penalty, the plan 
sponsor shall have thirty (30) days from 
the date of service of the notice, as de-
scribed in paragraph (i) of this section, 
to file a statement of reasonable cause 
explaining why the penalty, as cal-
culated, should be reduced, or not be 
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assessed, for the reasons set forth in 
paragraph (d) of this section. Such 
statement must be made in writing and 
set forth all the facts alleged as reason-
able cause for the reduction or non-
assessment of the penalty. The state-
ment must contain a declaration by 
the plan sponsor that the statement is 
made under the penalties of perjury. 

(f) Failure to file a statement of reason-
able cause. Failure to file a statement 
of reasonable cause within the thirty 
(30) day period described in paragraph 
(e) of this section shall be deemed to 
constitute a waiver of the right to ap-
pear and contest the facts alleged in 
the notice of intent, and such failure 
shall be deemed an admission of the 
facts alleged in the notice for purposes 
of any proceeding involving the assess-
ment of a civil penalty under section 
502(c)(8) of the Act. Such notice shall 
then become a final order of the Sec-
retary, within the meaning of 
§ 2570.161(g) of this chapter, forty-five 
(45) days from the date of service of the 
notice. 

(g) Notice of determination on statement 
of reasonable cause. (1) The Department, 
following a review of all of the facts in 
a statement of reasonable cause al-
leged in support of nonassessment or a 
complete or partial waiver of the pen-
alty, shall notify the plan sponsor, in 
writing, of its determination on the 
statement of reasonable cause and its 
determination whether to waive the 
penalty in whole or in part, and/or as-
sess a penalty. If it is the determina-
tion of the Department to assess a pen-
alty, the notice shall indicate the 
amount of the penalty assessment, not 
to exceed the amount described in 
paragraph (c) of this section. This no-
tice is a ‘‘pleading’’ for purposes of 
§ 2570.161(m) of this chapter. 

(2) Except as provided in paragraph 
(h) of this section, a notice issued pur-
suant to paragraph (g)(1) of this sec-
tion, indicating the Department’s de-
termination to assess a penalty, shall 
become a final order, within the mean-
ing of § 2570.161(g) of this chapter, 
forty-five (45) days from the date of 
service of the notice. 

(h) Administrative hearing. A notice 
issued pursuant to paragraph (g) of this 
section will not become a final order, 
within the meaning of § 2570.161(g) of 

this chapter, if, within thirty (30) days 
from the date of the service of the no-
tice, the plan sponsor or a representa-
tive thereof files a request for a hear-
ing under §§ 2570.160 through 2570.171 of 
this chapter, and files an answer to the 
notice. The request for hearing and an-
swer must be filed in accordance with 
§ 2570.162 of this chapter and § 18.4 of 
this title. The answer opposing the pro-
posed sanction shall be in writing, and 
supported by reference to specific cir-
cumstances or facts surrounding the 
notice of determination issued pursu-
ant to paragraph (g) of this section. 

(i) Service of notices and filing of state-
ments. (1) Service of a notice for pur-
poses of paragraphs (c) and (g) of this 
section shall be made: 

(i) By delivering a copy to the plan 
sponsor or representative thereof; 

(ii) By leaving a copy at the principal 
office, place of business, or residence of 
the plan sponsor or representative 
thereof; or 

(iii) By mailing a copy to the last 
known address of the plan sponsor or 
representative thereof. 

(2) If service is accomplished by cer-
tified mail, service is complete upon 
mailing. If service is by regular mail, 
service is complete upon receipt by the 
addressee. When service of a notice 
under paragraph (c) or (g) of this sec-
tion is by certified mail, five days shall 
be added to the time allowed by these 
rules for the filing of a statement or a 
request for hearing and answer, as ap-
plicable. 

(3) For purposes of this section, a 
statement of reasonable cause shall be 
considered filed: 

(i) Upon mailing, if accomplished 
using United States Postal Service cer-
tified mail or express mail; 

(ii) Upon receipt by the delivery serv-
ice, if accomplished using a ‘‘des-
ignated private delivery service’’ with-
in the meaning of 26 U.S.C. 7502(f); 

(iii) Upon transmittal, if transmitted 
in a manner specified in the notice of 
intent to assess a penalty as a method 
of transmittal to be accorded such spe-
cial treatment; or 

(iv) In the case of any other method 
of filing, upon receipt by the Depart-
ment at the address provided in the no-
tice of intent to assess a penalty. 
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(j) Liability. (1) If more than one per-
son is responsible as plan sponsor for 
violations referred to in paragraph (a) 
of this section, all such persons shall 
be jointly and severally liable for such 
violations. 

(2) Any person, or persons under 
paragraph (j)(1) of this section, against 
whom a civil penalty has been assessed 
under section 502(c)(8) of the Act, pur-
suant to a final order within the mean-
ing of § 2570.161(g) of this chapter, shall 
be personally liable for the payment of 
such penalty. 

(k) Cross-reference. See §§ 2570.160 
through 2570.171 of this chapter for pro-
cedural rules relating to administra-
tive hearings under section 502(c)(8) of 
the Act. 

[75 FR 8800, Feb. 26, 2010, as amended at 81 
FR 43454, July 1, 2016] 

§ 2560.502i–1 Civil penalties under sec-
tion 502(i). 

(a) In general. Section 502(i) of the 
Employee Retirement Income Security 
Act of 1974 (ERISA or the Act) permits 
the Secretary of Labor to assess a civil 
penalty against a party in interest who 
engages in a prohibited transaction 
with respect to an employee benefit 
plan other than a plan described in sec-
tion 4975(e)(1) of the Internal Revenue 
Code (the Code). The initial penalty 
under section 502(i) is five percent of 
the total ‘‘amount involved’’ in the 
prohibited transaction (unless a lesser 
amount is otherwise agreed to by the 
parties). However, if the prohibited 
transaction is not corrected during the 
‘‘correction period,’’ the civil penalty 
shall be 100 percent of the ‘‘amount in-
volved’’ (unless a lesser amount is oth-
erwise agreed to by the parties). Para-
graph (b) of this section defines the 
term ‘‘amount involved,’’ paragraph (c) 
defines the term ‘‘correction,’’ and 
paragraph (d) defines the term ‘‘cor-
rection period.’’ Paragraph (e) illus-
trates the computation of the civil pen-
alty under section 502(i). Paragraph (f) 
is a cross reference to the Depart-
ment’s procedural rules for section 
502(i) proceedings. 

(b) Amount involved. Section 502(i) of 
ERISA states that the term ‘‘amount 
involved’’ in that section shall be de-
fined as it is defined under section 
4975(f)(4) of the Code. As provided in 26 

CFR 141.4975.13, 26 CFR 53.4941(e)–1(b) is 
controlling with respect to the inter-
pretation of the term ‘‘amount in-
volved’’ under section 4975 of the Code. 
Accordingly, the Department of Labor 
will apply the principles set out at 26 
CFR 53.4941(e)–1(b) in determining the 
‘‘amount involved’’ in a transaction 
subject to the civil penalty provided by 
section 502(i) of the Act and this sec-
tion. 

(c) Correction. Section 502(i) of ERISA 
states that the term ‘‘correction’’ shall 
be defined in a manner that is con-
sistent with the definition of that term 
under section 4975(f)(5) of the Code. As 
provided in 26 CFR 141.4975–13, 26 CFR 
53.4941(e)–1(c) is controlling with re-
spect to the interpretation of the term 
‘‘correction’’ for purposes of section 
4975 of the Code. Accordingly, the De-
partment of Labor will apply the prin-
ciples set out in 26 CFR 53.4941(e)–(1)(c) 
in interpreting the term ‘‘correction’’ 
under section 502(i) of the Act and this 
section. 

(d) Correction period. (1) In general, 
the ‘‘correction period’’ begins on the 
date the prohibited transaction occurs 
and ends 90 days after a final agency 
order with respect to such transaction. 

(2) When a party in interest seeks ju-
dicial review within 90 days of a final 
agency order in an ERISA section 502(i) 
proceeding, the correction period will 
end 90 days after the entry of a final 
order in the judicial action. 

(3) The following examples illustrate 
the operation of this paragraph: 

(i) A party in interest receives notice of 
the Department’s intent to impose the sec-
tion 502(i) penalty and does not invoke the 
ERISA section 502(i) prohibited transaction 
penalty proceedings described in § 2570.1 of 
this chapter within 30 days of such notice. As 
provided in § 2570.5 of this chapter, the notice 
of the intent to impose a penalty becomes a 
final order after 30 days. Thus, the ‘‘correc-
tion period’’ ends 90 days after the expiration 
of the 30 day period. 

(ii) A party in interest contests a proposed 
section 502(i) penalty, but does not appeal an 
adverse decision of the administrative law 
judge in the proceeding. As provided in 
§ 2570.10(a) of this chapter, the decision of the 
administrative law judge becomes a final 
order of the Department unless the decision 
is appealed within 20 days after the date of 
such order. Thus, the correction period ends 
90 days after the expiration of such 20 day pe-
riod. 
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(iii) The Secretary of Labor issues to a 
party in interest a decision upholding an ad-
ministrative law judge’s adverse decision. As 
provided in § 2570.12(b) of this chapter, the de-
cision of the Secretary becomes a final order 
of the Department immediately. Thus, the 
correction period will end 90 days after the 
issuance of the Secretary’s order unless the 
party in interest judicially contests the 
order within that 90 day period. If the party 
in interest so contests the order, the correc-
tion period will end 90 days after the entry of 
a final order in the judicial action. 

(e) Computation of the section 502(i) 
penalty. (1) In general, the civil penalty 
under section 502(i) is determined by 
applying the applicable percentage 
(five percent or one hundred percent) 
to the aggregate amount involved in 
the transaction. However, a continuing 
prohibited transaction, such as a lease 
or a loan, is treated as giving rise to a 
separate event subject to the sanction 
for each year (as measured from the 
anniversary date of the transaction) in 
which the transaction occurs. 

(2) The following examples illustrate 
the computation of the section 502(i) 
penalty: 

(i) An employee benefit plan purchases 
property from a party in interest at a price 
of $10,000. The fair market value of the prop-
erty is $5,000. The ‘‘amount involved’’ in that 
transaction, as determined under 26 CFR 
53.4941(e)–1(b), is $10,000 (the greater of the 
amount paid by the plan or the fair market 
value of the property). The initial five per-
cent penalty under section 502(i) is $500 (five 
percent of $10,000). 

(ii) An employee benefit plan executes a 
four year lease with a party in interest at an 
annual rental of $10,000 (which is the fair 
rental value of the property). The amount in-
volved in each year of that transaction, as 
determined under 26 CFR 53.4941(e)–1(b), is 
$10,000. The amount of the initial sanction 
under ERISA section 502(i) would be a total 
of $5,000: $2,000 ($10,000 × 5% × 4 with respect 
to the rentals paid in the first year of the 
lease); $1,500 ($10,000 × 5% × 3 with respect to 
the second year); $1,000 ($10,000 × 5% × 2 with 
respect to the third year); $500 ($10,000 × 5% 
× 1 with respect to the fourth year). 

(f) Cross reference. See §§ 2570.1–2570.12 
of this chapter for procedural rules re-
lating to section 502(i) penalty pro-
ceedings. 

[53 FR 37476, Sept. 26, 1988] 

§ 2560.503–1 Claims procedure. 
(a) Scope and purpose. In accordance 

with the authority of sections 503 and 
505 of the Employee Retirement In-
come Security Act of 1974 (ERISA or 
the Act), 29 U.S.C. 1133, 1135, this sec-
tion sets forth minimum requirements 
for employee benefit plan procedures 
pertaining to claims for benefits by 
participants and beneficiaries (herein-
after referred to as claimants). Except 
as otherwise specifically provided in 
this section, these requirements apply 
to every employee benefit plan de-
scribed in section 4(a) and not exempt-
ed under section 4(b) of the Act. 

(b) Obligation to establish and maintain 
reasonable claims procedures. Every em-
ployee benefit plan shall establish and 
maintain reasonable procedures gov-
erning the filing of benefit claims, no-
tification of benefit determinations, 
and appeal of adverse benefit deter-
minations (hereinafter collectively re-
ferred to as claims procedures). The 
claims procedures for a plan will be 
deemed to be reasonable only if— 

(1) The claims procedures comply 
with the requirements of paragraphs 
(c), (d), (e), (f), (g), (h), (i), and (j) of 
this section, as appropriate, except to 
the extent that the claims procedures 
are deemed to comply with some or all 
of such provisions pursuant to para-
graph (b)(6) of this section; 

(2) A description of all claims proce-
dures (including, in the case of a group 
health plan within the meaning of 
paragraph (m)(6) of this section, any 
procedures for obtaining prior approval 
as a prerequisite for obtaining a ben-
efit, such as preauthorization proce-
dures or utilization review procedures) 
and the applicable time frames is in-
cluded as part of a summary plan de-
scription meeting the requirements of 
29 CFR 2520.102–3; 

(3) The claims procedures do not con-
tain any provision, and are not admin-
istered in a way, that unduly inhibits 
or hampers the initiation or processing 
of claims for benefits. For example, a 
provision or practice that requires pay-
ment of a fee or costs as a condition to 
making a claim or to appealing an ad-
verse benefit determination would be 
considered to unduly inhibit the initi-
ation and processing of claims for ben-
efits. Also, the denial of a claim for 
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failure to obtain a prior approval under 
circumstances that would make ob-
taining such prior approval impossible 
or where application of the prior ap-
proval process could seriously jeop-
ardize the life or health of the claimant 
(e.g., in the case of a group health plan, 
the claimant is unconscious and in 
need of immediate care at the time 
medical treatment is required) would 
constitute a practice that unduly in-
hibits the initiation and processing of a 
claim; 

(4) The claims procedures do not pre-
clude an authorized representative of a 
claimant from acting on behalf of such 
claimant in pursuing a benefit claim or 
appeal of an adverse benefit determina-
tion. Nevertheless, a plan may estab-
lish reasonable procedures for deter-
mining whether an individual has been 
authorized to act on behalf of a claim-
ant, provided that, in the case of a 
claim involving urgent care, within the 
meaning of paragraph (m)(1) of this 
section, a health care professional, 
within the meaning of paragraph (m)(7) 
of this section, with knowledge of a 
claimant’s medical condition shall be 
permitted to act as the authorized rep-
resentative of the claimant; and 

(5) The claims procedures contain ad-
ministrative processes and safeguards 
designed to ensure and to verify that 
benefit claim determinations are made 
in accordance with governing plan doc-
uments and that, where appropriate, 
the plan provisions have been applied 
consistently with respect to similarly 
situated claimants. 

(6) In the case of a plan established 
and maintained pursuant to a collec-
tive bargaining agreement (other than 
a plan subject to the provisions of sec-
tion 302(c)(5) of the Labor Management 
Relations Act, 1947 concerning joint 
representation on the board of trust-
ees)— 

(i) Such plan will be deemed to com-
ply with the provisions of paragraphs 
(c) through (j) of this section if the col-
lective bargaining agreement pursuant 
to which the plan is established or 
maintained sets forth or incorporates 
by specific reference— 

(A) Provisions concerning the filing 
of benefit claims and the initial dis-
position of benefit claims, and 

(B) A grievance and arbitration pro-
cedure to which adverse benefit deter-
minations are subject. 

(ii) Such plan will be deemed to com-
ply with the provisions of paragraphs 
(h), (i), and (j) of this section (but will 
not be deemed to comply with para-
graphs (c) through (g) of this section) if 
the collective bargaining agreement 
pursuant to which the plan is estab-
lished or maintained sets forth or in-
corporates by specific reference a 
grievance and arbitration procedure to 
which adverse benefit determinations 
are subject (but not provisions con-
cerning the filing and initial disposi-
tion of benefit claims). 

(7) In the case of a plan providing dis-
ability benefits, the plan must ensure 
that all claims and appeals for dis-
ability benefits are adjudicated in a 
manner designed to ensure the inde-
pendence and impartiality of the per-
sons involved in making the decision. 
Accordingly, decisions regarding hir-
ing, compensation, termination, pro-
motion, or other similar matters with 
respect to any individual (such as a 
claims adjudicator or medical or voca-
tional expert) must not be made based 
upon the likelihood that the individual 
will support the denial of benefits. 

(c) Group health plans. The claims 
procedures of a group health plan will 
be deemed to be reasonable only if, in 
addition to complying with the re-
quirements of paragraph (b) of this sec-
tion— 

(1)(i) The claims procedures provide 
that, in the case of a failure by a 
claimant or an authorized representa-
tive of a claimant to follow the plan’s 
procedures for filing a pre-service 
claim, within the meaning of para-
graph (m)(2) of this section, the claim-
ant or representative shall be notified 
of the failure and the proper procedures 
to be followed in filing a claim for ben-
efits. This notification shall be pro-
vided to the claimant or authorized 
representative, as appropriate, as soon 
as possible, but not later than 5 days 
(24 hours in the case of a failure to file 
a claim involving urgent care) fol-
lowing the failure. Notification may be 
oral, unless written notification is re-
quested by the claimant or authorized 
representative. 
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(ii) Paragraph (c)(1)(i) of this section 
shall apply only in the case of a failure 
that— 

(A) Is a communication by a claim-
ant or an authorized representative of 
a claimant that is received by a person 
or organizational unit customarily re-
sponsible for handling benefit matters; 
and 

(B) Is a communication that names a 
specific claimant; a specific medical 
condition or symptom; and a specific 
treatment, service, or product for 
which approval is requested. 

(2) The claims procedures do not con-
tain any provision, and are not admin-
istered in a way, that requires a claim-
ant to file more than two appeals of an 
adverse benefit determination prior to 
bringing a civil action under section 
502(a) of the Act; 

(3) To the extent that a plan offers 
voluntary levels of appeal (except to 
the extent that the plan is required to 
do so by State law), including vol-
untary arbitration or any other form of 
dispute resolution, in addition to those 
permitted by paragraph (c)(2) of this 
section, the claims procedures provide 
that: 

(i) The plan waives any right to as-
sert that a claimant has failed to ex-
haust administrative remedies because 
the claimant did not elect to submit a 
benefit dispute to any such voluntary 
level of appeal provided by the plan; 

(ii) The plan agrees that any statute 
of limitations or other defense based on 
timeliness is tolled during the time 
that any such voluntary appeal is 
pending; 

(iii) The claims procedures provide 
that a claimant may elect to submit a 
benefit dispute to such voluntary level 
of appeal only after exhaustion of the 
appeals permitted by paragraph (c)(2) 
of this section; 

(iv) The plan provides to any claim-
ant, upon request, sufficient informa-
tion relating to the voluntary level of 
appeal to enable the claimant to make 
an informed judgment about whether 
to submit a benefit dispute to the vol-
untary level of appeal, including a 
statement that the decision of a claim-
ant as to whether or not to submit a 
benefit dispute to the voluntary level 
of appeal will have no effect on the 
claimant’s rights to any other benefits 

under the plan and information about 
the applicable rules, the claimant’s 
right to representation, the process for 
selecting the decisionmaker, and the 
circumstances, if any, that may affect 
the impartiality of the decisionmaker, 
such as any financial or personal inter-
ests in the result or any past or present 
relationship with any party to the re-
view process; and 

(v) No fees or costs are imposed on 
the claimant as part of the voluntary 
level of appeal. 

(4) The claims procedures do not con-
tain any provision for the mandatory 
arbitration of adverse benefit deter-
minations, except to the extent that 
the plan or procedures provide that: 

(i) The arbitration is conducted as 
one of the two appeals described in 
paragraph (c)(2) of this section and in 
accordance with the requirements ap-
plicable to such appeals; and 

(ii) The claimant is not precluded 
from challenging the decision under 
section 502(a) of the Act or other appli-
cable law. 

(d) Plans providing disability benefits. 
The claims procedures of a plan that 
provides disability benefits will be 
deemed to be reasonable only if the 
claims procedures comply, with respect 
to claims for disability benefits, with 
the requirements of paragraphs (b), 
(c)(2), (c)(3), and (c)(4) of this section. 

(e) Claim for benefits. For purposes of 
this section, a claim for benefits is a 
request for a plan benefit or benefits 
made by a claimant in accordance with 
a plan’s reasonable procedure for filing 
benefit claims. In the case of a group 
health plan, a claim for benefits in-
cludes any pre-service claims within 
the meaning of paragraph (m)(2) of this 
section and any post-service claims 
within the meaning of paragraph (m)(3) 
of this section. 

(f) Timing of notification of benefit de-
termination—(1) In general. Except as 
provided in paragraphs (f)(2) and (f)(3) 
of this section, if a claim is wholly or 
partially denied, the plan adminis-
trator shall notify the claimant, in ac-
cordance with paragraph (g) of this sec-
tion, of the plan’s adverse benefit de-
termination within a reasonable period 
of time, but not later than 90 days after 
receipt of the claim by the plan, unless 
the plan administrator determines that 
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special circumstances require an exten-
sion of time for processing the claim. If 
the plan administrator determines that 
an extension of time for processing is 
required, written notice of the exten-
sion shall be furnished to the claimant 
prior to the termination of the initial 
90-day period. In no event shall such 
extension exceed a period of 90 days 
from the end of such initial period. The 
extension notice shall indicate the spe-
cial circumstances requiring an exten-
sion of time and the date by which the 
plan expects to render the benefit de-
termination. 

(2) Group health plans. In the case of 
a group health plan, the plan adminis-
trator shall notify a claimant of the 
plan’s benefit determination in accord-
ance with paragraph (f)(2)(i), (f)(2)(ii), 
or (f)(2)(iii) of this section, as appro-
priate. 

(i) Urgent care claims. In the case of a 
claim involving urgent care, the plan 
administrator shall notify the claim-
ant of the plan’s benefit determination 
(whether adverse or not) as soon as 
possible, taking into account the med-
ical exigencies, but not later than 72 
hours after receipt of the claim by the 
plan, unless the claimant fails to pro-
vide sufficient information to deter-
mine whether, or to what extent, bene-
fits are covered or payable under the 
plan. In the case of such a failure, the 
plan administrator shall notify the 
claimant as soon as possible, but not 
later than 24 hours after receipt of the 
claim by the plan, of the specific infor-
mation necessary to complete the 
claim. The claimant shall be afforded a 
reasonable amount of time, taking into 
account the circumstances, but not 
less than 48 hours, to provide the speci-
fied information. Notification of any 
adverse benefit determination pursuant 
to this paragraph (f)(2)(i) shall be made 
in accordance with paragraph (g) of 
this section. The plan administrator 
shall notify the claimant of the plan’s 
benefit determination as soon as pos-
sible, but in no case later than 48 hours 
after the earlier of— 

(A) The plan’s receipt of the specified 
information, or 

(B) The end of the period afforded the 
claimant to provide the specified addi-
tional information. 

(ii) Concurrent care decisions. If a 
group health plan has approved an on-
going course of treatment to be pro-
vided over a period of time or number 
of treatments— 

(A) Any reduction or termination by 
the plan of such course of treatment 
(other than by plan amendment or ter-
mination) before the end of such period 
of time or number of treatments shall 
constitute an adverse benefit deter-
mination. The plan administrator shall 
notify the claimant, in accordance 
with paragraph (g) of this section, of 
the adverse benefit determination at a 
time sufficiently in advance of the re-
duction or termination to allow the 
claimant to appeal and obtain a deter-
mination on review of that adverse 
benefit determination before the ben-
efit is reduced or terminated. 

(B) Any request by a claimant to ex-
tend the course of treatment beyond 
the period of time or number of treat-
ments that is a claim involving urgent 
care shall be decided as soon as pos-
sible, taking into account the medical 
exigencies, and the plan administrator 
shall notify the claimant of the benefit 
determination, whether adverse or not, 
within 24 hours after receipt of the 
claim by the plan, provided that any 
such claim is made to the plan at least 
24 hours prior to the expiration of the 
prescribed period of time or number of 
treatments. Notification of any adverse 
benefit determination concerning a re-
quest to extend the course of treat-
ment, whether involving urgent care or 
not, shall be made in accordance with 
paragraph (g) of this section, and ap-
peal shall be governed by paragraph 
(i)(2)(i), (i)(2)(ii), or (i)(2)(iii), as appro-
priate. 

(iii) Other claims. In the case of a 
claim not described in paragraphs 
(f)(2)(i) or (f)(2)(ii) of this section, the 
plan administrator shall notify the 
claimant of the plan’s benefit deter-
mination in accordance with either 
paragraph (f)(2)(iii)(A) or (f)(2)(iii)(B) of 
this section, as appropriate. 

(A) Pre-service claims. In the case of a 
pre-service claim, the plan adminis-
trator shall notify the claimant of the 
plan’s benefit determination (whether 
adverse or not) within a reasonable pe-
riod of time appropriate to the medical 
circumstances, but not later than 15 
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days after receipt of the claim by the 
plan. This period may be extended one 
time by the plan for up to 15 days, pro-
vided that the plan administrator both 
determines that such an extension is 
necessary due to matters beyond the 
control of the plan and notifies the 
claimant, prior to the expiration of the 
initial 15-day period, of the cir-
cumstances requiring the extension of 
time and the date by which the plan 
expects to render a decision. If such an 
extension is necessary due to a failure 
of the claimant to submit the informa-
tion necessary to decide the claim, the 
notice of extension shall specifically 
describe the required information, and 
the claimant shall be afforded at least 
45 days from receipt of the notice with-
in which to provide the specified infor-
mation. Notification of any adverse 
benefit determination pursuant to this 
paragraph (f)(2)(iii)(A) shall be made in 
accordance with paragraph (g) of this 
section. 

(B) Post-service claims. In the case of a 
post-service claim, the plan adminis-
trator shall notify the claimant, in ac-
cordance with paragraph (g) of this sec-
tion, of the plan’s adverse benefit de-
termination within a reasonable period 
of time, but not later than 30 days after 
receipt of the claim. This period may 
be extended one time by the plan for up 
to 15 days, provided that the plan ad-
ministrator both determines that such 
an extension is necessary due to mat-
ters beyond the control of the plan and 
notifies the claimant, prior to the expi-
ration of the initial 30-day period, of 
the circumstances requiring the exten-
sion of time and the date by which the 
plan expects to render a decision. If 
such an extension is necessary due to a 
failure of the claimant to submit the 
information necessary to decide the 
claim, the notice of extension shall 
specifically describe the required infor-
mation, and the claimant shall be af-
forded at least 45 days from receipt of 
the notice within which to provide the 
specified information. 

(3) Disability claims. In the case of a 
claim for disability benefits, the plan 
administrator shall notify the claim-
ant, in accordance with paragraph (g) 
of this section, of the plan’s adverse 
benefit determination within a reason-
able period of time, but not later than 

45 days after receipt of the claim by 
the plan. This period may be extended 
by the plan for up to 30 days, provided 
that the plan administrator both deter-
mines that such an extension is nec-
essary due to matters beyond the con-
trol of the plan and notifies the claim-
ant, prior to the expiration of the ini-
tial 45-day period, of the circumstances 
requiring the extension of time and the 
date by which the plan expects to 
render a decision. If, prior to the end of 
the first 30-day extension period, the 
administrator determines that, due to 
matters beyond the control of the plan, 
a decision cannot be rendered within 
that extension period, the period for 
making the determination may be ex-
tended for up to an additional 30 days, 
provided that the plan administrator 
notifies the claimant, prior to the expi-
ration of the first 30-day extension pe-
riod, of the circumstances requiring 
the extension and the date as of which 
the plan expects to render a decision. 
In the case of any extension under this 
paragraph (f)(3), the notice of extension 
shall specifically explain the standards 
on which entitlement to a benefit is 
based, the unresolved issues that pre-
vent a decision on the claim, and the 
additional information needed to re-
solve those issues, and the claimant 
shall be afforded at least 45 days within 
which to provide the specified informa-
tion. 

(4) Calculating time periods. For pur-
poses of paragraph (f) of this section, 
the period of time within which a ben-
efit determination is required to be 
made shall begin at the time a claim is 
filed in accordance with the reasonable 
procedures of a plan, without regard to 
whether all the information necessary 
to make a benefit determination ac-
companies the filing. In the event that 
a period of time is extended as per-
mitted pursuant to paragraph (f)(2)(iii) 
or (f)(3) of this section due to a claim-
ant’s failure to submit information 
necessary to decide a claim, the period 
for making the benefit determination 
shall be tolled from the date on which 
the notification of the extension is sent 
to the claimant until the date on which 
the claimant responds to the request 
for additional information. 

(g) Manner and content of notification 
of benefit determination. (1) Except as 
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provided in paragraph (g)(2) of this sec-
tion, the plan administrator shall pro-
vide a claimant with written or elec-
tronic notification of any adverse ben-
efit determination. Any electronic no-
tification shall comply with the stand-
ards imposed by 29 CFR 2520.104b– 
1(c)(1)(i), (iii), and (iv), or with the 
standards imposed by 29 CFR 2520.104b– 
31 (for pension benefit plans). The noti-
fication shall set forth, in a manner 
calculated to be understood by the 
claimant— 

(i) The specific reason or reasons for 
the adverse determination; 

(ii) Reference to the specific plan 
provisions on which the determination 
is based; 

(iii) A description of any additional 
material or information necessary for 
the claimant to perfect the claim and 
an explanation of why such material or 
information is necessary; 

(iv) A description of the plan’s review 
procedures and the time limits applica-
ble to such procedures, including a 
statement of the claimant’s right to 
bring a civil action under section 502(a) 
of the Act following an adverse benefit 
determination on review; 

(v) In the case of an adverse benefit 
determination by a group health plan— 

(A) If an internal rule, guideline, pro-
tocol, or other similar criterion was re-
lied upon in making the adverse deter-
mination, either the specific rule, 
guideline, protocol, or other similar 
criterion; or a statement that such a 
rule, guideline, protocol, or other simi-
lar criterion was relied upon in making 
the adverse determination and that a 
copy of such rule, guideline, protocol, 
or other criterion will be provided free 
of charge to the claimant upon request; 
or 

(B) If the adverse benefit determina-
tion is based on a medical necessity or 
experimental treatment or similar ex-
clusion or limit, either an explanation 
of the scientific or clinical judgment 
for the determination, applying the 
terms of the plan to the claimant’s 
medical circumstances, or a statement 
that such explanation will be provided 
free of charge upon request. 

(vi) In the case of an adverse benefit 
determination by a group health plan 
concerning a claim involving urgent 

care, a description of the expedited re-
view process applicable to such claims. 

(vii) In the case of an adverse benefit 
determination with respect to dis-
ability benefits— 

(A) A discussion of the decision, in-
cluding an explanation of the basis for 
disagreeing with or not following: 

(i) The views presented by the claim-
ant to the plan of health care profes-
sionals treating the claimant and voca-
tional professionals who evaluated the 
claimant; 

(ii) The views of medical or voca-
tional experts whose advice was ob-
tained on behalf of the plan in connec-
tion with a claimant’s adverse benefit 
determination, without regard to 
whether the advice was relied upon in 
making the benefit determination; and 

(iii) A disability determination re-
garding the claimant presented by the 
claimant to the plan made by the So-
cial Security Administration; 

(B) If the adverse benefit determina-
tion is based on a medical necessity or 
experimental treatment or similar ex-
clusion or limit, either an explanation 
of the scientific or clinical judgment 
for the determination, applying the 
terms of the plan to the claimant’s 
medical circumstances, or a statement 
that such explanation will be provided 
free of charge upon request; 

(C) Either the specific internal rules, 
guidelines, protocols, standards or 
other similar criteria of the plan relied 
upon in making the adverse determina-
tion or, alternatively, a statement that 
such rules, guidelines, protocols, stand-
ards or other similar criteria of the 
plan do not exist; and 

(D) A statement that the claimant is 
entitled to receive, upon request and 
free of charge, reasonable access to, 
and copies of, all documents, records, 
and other information relevant to the 
claimant’s claim for benefits. Whether 
a document, record, or other informa-
tion is relevant to a claim for benefits 
shall be determined by reference to 
paragraph (m)(8) of this section. 

(viii) In the case of an adverse benefit 
determination with respect to dis-
ability benefits, the notification shall 
be provided in a culturally and linguis-
tically appropriate manner (as de-
scribed in paragraph (o) of this sec-
tion). 
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(2) In the case of an adverse benefit 
determination by a group health plan 
concerning a claim involving urgent 
care, the information described in 
paragraph (g)(1) of this section may be 
provided to the claimant orally within 
the time frame prescribed in paragraph 
(f)(2)(i) of this section, provided that a 
written or electronic notification in 
accordance with paragraph (g)(1) of 
this section is furnished to the claim-
ant not later than 3 days after the oral 
notification. 

(h) Appeal of adverse benefit determina-
tions—(1) In general. Every employee 
benefit plan shall establish and main-
tain a procedure by which a claimant 
shall have a reasonable opportunity to 
appeal an adverse benefit determina-
tion to an appropriate named fiduciary 
of the plan, and under which there will 
be a full and fair review of the claim 
and the adverse benefit determination. 

(2) Full and fair review. Except as pro-
vided in paragraphs (h)(3) and (h)(4) of 
this section, the claims procedures of a 
plan will not be deemed to provide a 
claimant with a reasonable oppor-
tunity for a full and fair review of a 
claim and adverse benefit determina-
tion unless the claims procedures— 

(i) Provide claimants at least 60 days 
following receipt of a notification of an 
adverse benefit determination within 
which to appeal the determination; 

(ii) Provide claimants the oppor-
tunity to submit written comments, 
documents, records, and other informa-
tion relating to the claim for benefits; 

(iii) Provide that a claimant shall be 
provided, upon request and free of 
charge, reasonable access to, and cop-
ies of, all documents, records, and 
other information relevant to the 
claimant’s claim for benefits. Whether 
a document, record, or other informa-
tion is relevant to a claim for benefits 
shall be determined by reference to 
paragraph (m)(8) of this section; 

(iv) Provide for a review that takes 
into account all comments, documents, 
records, and other information sub-
mitted by the claimant relating to the 
claim, without regard to whether such 
information was submitted or consid-
ered in the initial benefit determina-
tion. 

(3) Group health plans. The claims 
procedures of a group health plan will 

not be deemed to provide a claimant 
with a reasonable opportunity for a full 
and fair review of a claim and adverse 
benefit determination unless, in addi-
tion to complying with the require-
ments of paragraphs (h)(2)(ii) through 
(iv) of this section, the claims proce-
dures— 

(i) Provide claimants at least 180 
days following receipt of a notification 
of an adverse benefit determination 
within which to appeal the determina-
tion; 

(ii) Provide for a review that does not 
afford deference to the initial adverse 
benefit determination and that is con-
ducted by an appropriate named fidu-
ciary of the plan who is neither the in-
dividual who made the adverse benefit 
determination that is the subject of 
the appeal, nor the subordinate of such 
individual; 

(iii) Provide that, in deciding an ap-
peal of any adverse benefit determina-
tion that is based in whole or in part 
on a medical judgment, including de-
terminations with regard to whether a 
particular treatment, drug, or other 
item is experimental, investigational, 
or not medically necessary or appro-
priate, the appropriate named fidu-
ciary shall consult with a health care 
professional who has appropriate train-
ing and experience in the field of medi-
cine involved in the medical judgment; 

(iv) Provide for the identification of 
medical or vocational experts whose 
advice was obtained on behalf of the 
plan in connection with a claimant’s 
adverse benefit determination, without 
regard to whether the advice was relied 
upon in making the benefit determina-
tion; 

(v) Provide that the health care pro-
fessional engaged for purposes of a con-
sultation under paragraph (h)(3)(iii) of 
this section shall be an individual who 
is neither an individual who was con-
sulted in connection with the adverse 
benefit determination that is the sub-
ject of the appeal, nor the subordinate 
of any such individual; and 

(vi) Provide, in the case of a claim in-
volving urgent care, for an expedited 
review process pursuant to which— 

(A) A request for an expedited appeal 
of an adverse benefit determination 
may be submitted orally or in writing 
by the claimant; and 
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(B) All necessary information, in-
cluding the plan’s benefit determina-
tion on review, shall be transmitted be-
tween the plan and the claimant by 
telephone, facsimile, or other available 
similarly expeditious method. 

(4) Plans providing disability benefits. 
The claims procedures of a plan pro-
viding disability benefits will not, with 
respect to claims for such benefits, be 
deemed to provide a claimant with a 
reasonable opportunity for a full and 
fair review of a claim and adverse ben-
efit determination unless, in addition 
to complying with the requirements of 
paragraphs (h)(2)(ii) through (iv) and 
(h)(3)(i) through (v) of this section, the 
claims procedures— 

(i) Provide that before the plan can 
issue an adverse benefit determination 
on review on a disability benefit claim, 
the plan administrator shall provide 
the claimant, free of charge, with any 
new or additional evidence considered, 
relied upon, or generated by the plan, 
insurer, or other person making the 
benefit determination (or at the direc-
tion of the plan, insurer or such other 
person) in connection with the claim; 
such evidence must be provided as soon 
as possible and sufficiently in advance 
of the date on which the notice of ad-
verse benefit determination on review 
is required to be provided under para-
graph (i) of this section to give the 
claimant a reasonable opportunity to 
respond prior to that date; and 

(ii) Provide that, before the plan can 
issue an adverse benefit determination 
on review on a disability benefit claim 
based on a new or additional rationale, 
the plan administrator shall provide 
the claimant, free of charge, with the 
rationale; the rationale must be pro-
vided as soon as possible and suffi-
ciently in advance of the date on which 
the notice of adverse benefit deter-
mination on review is required to be 
provided under paragraph (i) of this 
section to give the claimant a reason-
able opportunity to respond prior to 
that date. 

(i) Timing of notification of benefit de-
termination on review—(1) In general. (i) 
Except as provided in paragraphs 
(i)(1)(ii), (i)(2), and (i)(3) of this section, 
the plan administrator shall notify a 
claimant in accordance with paragraph 
(j) of this section of the plan’s benefit 

determination on review within a rea-
sonable period of time, but not later 
than 60 days after receipt of the claim-
ant’s request for review by the plan, 
unless the plan administrator deter-
mines that special circumstances (such 
as the need to hold a hearing, if the 
plan’s procedures provide for a hearing) 
require an extension of time for proc-
essing the claim. If the plan adminis-
trator determines that an extension of 
time for processing is required, written 
notice of the extension shall be fur-
nished to the claimant prior to the ter-
mination of the initial 60-day period. In 
no event shall such extension exceed a 
period of 60 days from the end of the 
initial period. The extension notice 
shall indicate the special cir-
cumstances requiring an extension of 
time and the date by which the plan 
expects to render the determination on 
review. 

(ii) In the case of a plan with a com-
mittee or board of trustees designated 
as the appropriate named fiduciary 
that holds regularly scheduled meet-
ings at least quarterly, paragraph 
(i)(1)(i) of this section shall not apply, 
and, except as provided in paragraphs 
(i)(2) and (i)(3) of this section, the ap-
propriate named fiduciary shall instead 
make a benefit determination no later 
than the date of the meeting of the 
committee or board that immediately 
follows the plan’s receipt of a request 
for review, unless the request for re-
view is filed within 30 days preceding 
the date of such meeting. In such case, 
a benefit determination may be made 
by no later than the date of the second 
meeting following the plan’s receipt of 
the request for review. If special cir-
cumstances (such as the need to hold a 
hearing, if the plan’s procedures pro-
vide for a hearing) require a further ex-
tension of time for processing, a ben-
efit determination shall be rendered 
not later than the third meeting of the 
committee or board following the 
plan’s receipt of the request for review. 
If such an extension of time for review 
is required because of special cir-
cumstances, the plan administrator 
shall provide the claimant with written 
notice of the extension, describing the 
special circumstances and the date as 
of which the benefit determination will 
be made, prior to the commencement 
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of the extension. The plan adminis-
trator shall notify the claimant, in ac-
cordance with paragraph (j) of this sec-
tion, of the benefit determination as 
soon as possible, but not later than 5 
days after the benefit determination is 
made. 

(2) Group health plans. In the case of 
a group health plan, the plan adminis-
trator shall notify a claimant of the 
plan’s benefit determination on review 
in accordance with paragraphs (i)(2)(i) 
through (iii), as appropriate. 

(i) Urgent care claims. In the case of a 
claim involving urgent care, the plan 
administrator shall notify the claim-
ant, in accordance with paragraph (j) of 
this section, of the plan’s benefit deter-
mination on review as soon as possible, 
taking into account the medical ex-
igencies, but not later than 72 hours 
after receipt of the claimant’s request 
for review of an adverse benefit deter-
mination by the plan. 

(ii) Pre-service claims. In the case of a 
pre-service claim, the plan adminis-
trator shall notify the claimant, in ac-
cordance with paragraph (j) of this sec-
tion, of the plan’s benefit determina-
tion on review within a reasonable pe-
riod of time appropriate to the medical 
circumstances. In the case of a group 
health plan that provides for one ap-
peal of an adverse benefit determina-
tion, such notification shall be pro-
vided not later than 30 days after re-
ceipt by the plan of the claimant’s re-
quest for review of an adverse benefit 
determination. In the case of a group 
health plan that provides for two ap-
peals of an adverse determination, such 
notification shall be provided, with re-
spect to any one of such two appeals, 
not later than 15 days after receipt by 
the plan of the claimant’s request for 
review of the adverse determination. 

(iii) Post-service claims. (A) In the case 
of a post-service claim, except as pro-
vided in paragraph (i)(2)(iii)(B) of this 
section, the plan administrator shall 
notify the claimant, in accordance 
with paragraph (j) of this section, of 
the plan’s benefit determination on re-
view within a reasonable period of 
time. In the case of a group health plan 
that provides for one appeal of an ad-
verse benefit determination, such noti-
fication shall be provided not later 
than 60 days after receipt by the plan 

of the claimant’s request for review of 
an adverse benefit determination. In 
the case of a group health plan that 
provides for two appeals of an adverse 
determination, such notification shall 
be provided, with respect to any one of 
such two appeals, not later than 30 
days after receipt by the plan of the 
claimant’s request for review of the ad-
verse determination. 

(B) In the case of a multiemployer 
plan with a committee or board of 
trustees designated as the appropriate 
named fiduciary that holds regularly 
scheduled meetings at least quarterly, 
paragraph (i)(2)(iii)(A) of this section 
shall not apply, and the appropriate 
named fiduciary shall instead make a 
benefit determination no later than the 
date of the meeting of the committee 
or board that immediately follows the 
plan’s receipt of a request for review, 
unless the request for review is filed 
within 30 days preceding the date of 
such meeting. In such case, a benefit 
determination may be made by no later 
than the date of the second meeting 
following the plan’s receipt of the re-
quest for review. If special cir-
cumstances (such as the need to hold a 
hearing, if the plan’s procedures pro-
vide for a hearing) require a further ex-
tension of time for processing, a ben-
efit determination shall be rendered 
not later than the third meeting of the 
committee or board following the 
plan’s receipt of the request for review. 
If such an extension of time for review 
is required because of special cir-
cumstances, the plan administrator 
shall notify the claimant in writing of 
the extension, describing the special 
circumstances and the date as of which 
the benefit determination will be 
made, prior to the commencement of 
the extension. The plan administrator 
shall notify the claimant, in accord-
ance with paragraph (j) of this section, 
of the benefit determination as soon as 
possible, but not later than 5 days after 
the benefit determination is made. 

(3) Disability claims. (i) Except as pro-
vided in paragraph (i)(3)(ii) of this sec-
tion, claims involving disability bene-
fits (whether the plan provides for one 
or two appeals) shall be governed by 
paragraph (i)(1)(i) of this section, ex-
cept that a period of 45 days shall apply 
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instead of 60 days for purposes of that 
paragraph. 

(ii) In the case of a multiemployer 
plan with a committee or board of 
trustees designated as the appropriate 
named fiduciary that holds regularly 
scheduled meetings at least quarterly, 
paragraph (i)(3)(i) of this section shall 
not apply, and the appropriate named 
fiduciary shall instead make a benefit 
determination no later than the date of 
the meeting of the committee or board 
that immediately follows the plan’s re-
ceipt of a request for review, unless the 
request for review is filed within 30 
days preceding the date of such meet-
ing. In such case, a benefit determina-
tion may be made by no later than the 
date of the second meeting following 
the plan’s receipt of the request for re-
view. If special circumstances (such as 
the need to hold a hearing, if the plan’s 
procedures provide for a hearing) re-
quire a further extension of time for 
processing, a benefit determination 
shall be rendered not later than the 
third meeting of the committee or 
board following the plan’s receipt of 
the request for review. If such an ex-
tension of time for review is required 
because of special circumstances, the 
plan administrator shall notify the 
claimant in writing of the extension, 
describing the special circumstances 
and the date as of which the benefit de-
termination will be made, prior to the 
commencement of the extension. The 
plan administrator shall notify the 
claimant, in accordance with para-
graph (j) of this section, of the benefit 
determination as soon as possible, but 
not later than 5 days after the benefit 
determination is made. 

(4) Calculating time periods. For pur-
poses of paragraph (i) of this section, 
the period of time within which a ben-
efit determination on review is re-
quired to be made shall begin at the 
time an appeal is filed in accordance 
with the reasonable procedures of a 
plan, without regard to whether all the 
information necessary to make a ben-
efit determination on review accom-
panies the filing. In the event that a 
period of time is extended as permitted 
pursuant to paragraph (i)(1), 
(i)(2)(iii)(B), or (i)(3) of this section due 
to a claimant’s failure to submit infor-
mation necessary to decide a claim, 

the period for making the benefit de-
termination on review shall be tolled 
from the date on which the notification 
of the extension is sent to the claimant 
until the date on which the claimant 
responds to the request for additional 
information. 

(5) Furnishing documents. In the case 
of an adverse benefit determination on 
review, the plan administrator shall 
provide such access to, and copies of, 
documents, records, and other informa-
tion described in paragraphs (j)(3), 
(j)(4), and (j)(5) of this section as is ap-
propriate. 

(j) Manner and content of notification 
of benefit determination on review. The 
plan administrator shall provide a 
claimant with written or electronic no-
tification of a plan’s benefit determina-
tion on review. Any electronic notifica-
tion shall comply with the standards 
imposed by 29 CFR 2520.104b–1(c)(1)(i), 
(iii), and (iv), or with the standards im-
posed by 29 CFR 2520.104b–31 (for pen-
sion benefit plans). In the case of an 
adverse benefit determination, the no-
tification shall set forth, in a manner 
calculated to be understood by the 
claimant— 

(1) The specific reason or reasons for 
the adverse determination; 

(2) Reference to the specific plan pro-
visions on which the benefit determina-
tion is based; 

(3) A statement that the claimant is 
entitled to receive, upon request and 
free of charge, reasonable access to, 
and copies of, all documents, records, 
and other information relevant to the 
claimant’s claim for benefits. Whether 
a document, record, or other informa-
tion is relevant to a claim for benefits 
shall be determined by reference to 
paragraph (m)(8) of this section; 

(4)(i) A statement describing any vol-
untary appeal procedures offered by 
the plan and the claimant’s right to ob-
tain the information about such proce-
dures described in paragraph (c)(3)(iv) 
of this section, and a statement of the 
claimant’s right to bring an action 
under section 502(a) of the Act; and, 

(ii) In the case of a plan providing 
disability benefits, in addition to the 
information described in paragraph 
(j)(4)(i) of this section, the statement 
of the claimant’s right to bring an ac-
tion under section 502(a) of the Act 
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shall also describe any applicable con-
tractual limitations period that applies 
to the claimant’s right to bring such 
an action, including the calendar date 
on which the contractual limitations 
period expires for the claim. 

(5) In the case of a group health 
plan— 

(i) If an internal rule, guideline, pro-
tocol, or other similar criterion was re-
lied upon in making the adverse deter-
mination, either the specific rule, 
guideline, protocol, or other similar 
criterion; or a statement that such 
rule, guideline, protocol, or other simi-
lar criterion was relied upon in making 
the adverse determination and that a 
copy of the rule, guideline, protocol, or 
other similar criterion will be provided 
free of charge to the claimant upon re-
quest; 

(ii) If the adverse benefit determina-
tion is based on a medical necessity or 
experimental treatment or similar ex-
clusion or limit, either an explanation 
of the scientific or clinical judgment 
for the determination, applying the 
terms of the plan to the claimant’s 
medical circumstances, or a statement 
that such explanation will be provided 
free of charge upon request; and 

(iii) The following statement: ‘‘You 
and your plan may have other vol-
untary alternative dispute resolution 
options, such as mediation. One way to 
find out what may be available is to 
contact your local U.S. Department of 
Labor Office and your State insurance 
regulatory agency.’’ 

(6) In the case of an adverse benefit 
decision with respect to disability ben-
efits— 

(i) A discussion of the decision, in-
cluding an explanation of the basis for 
disagreeing with or not following: 

(A) The views presented by the claim-
ant to the plan of health care profes-
sionals treating the claimant and voca-
tional professionals who evaluated the 
claimant; 

(B) The views of medical or voca-
tional experts whose advice was ob-
tained on behalf of the plan in connec-
tion with a claimant’s adverse benefit 
determination, without regard to 
whether the advice was relied upon in 
making the benefit determination; and 

(C) A disability determination re-
garding the claimant presented by the 

claimant to the plan made by the So-
cial Security Administration; 

(ii) If the adverse benefit determina-
tion is based on a medical necessity or 
experimental treatment or similar ex-
clusion or limit, either an explanation 
of the scientific or clinical judgment 
for the determination, applying the 
terms of the plan to the claimant’s 
medical circumstances, or a statement 
that such explanation will be provided 
free of change upon request; and 

(iii) Either the specific internal 
rules, guidelines, protocols, standards 
or other similar criteria of the plan re-
lied upon in making the adverse deter-
mination or, alternatively, a statement 
that such rules, guidelines, protocols, 
standards or other similar criteria of 
the plan do not exist. 

(7) In the case of an adverse benefit 
determination on review with respect 
to a claim for disability benefits, the 
notification shall be provided in a cul-
turally and linguistically appropriate 
manner (as described in paragraph (o) 
of this section). 

(k) Preemption of State law. (1) Noth-
ing in this section shall be construed to 
supersede any provision of State law 
that regulates insurance, except to the 
extent that such law prevents the ap-
plication of a requirement of this sec-
tion. 

(2)(i) For purposes of paragraph (k)(1) 
of this section, a State law regulating 
insurance shall not be considered to 
prevent the application of a require-
ment of this section merely because 
such State law establishes a review 
procedure to evaluate and resolve dis-
putes involving adverse benefit deter-
minations under group health plans so 
long as the review procedure is con-
ducted by a person or entity other than 
the insurer, the plan, plan fiduciaries, 
the employer, or any employee or 
agent of any of the foregoing. 

(ii) The State law procedures de-
scribed in paragraph (k)(2)(i) of this 
section are not part of the full and fair 
review required by section 503 of the 
Act. Claimants therefore need not ex-
haust such State law procedures prior 
to bringing suit under section 502(a) of 
the Act. 

(l) Failure to establish and follow rea-
sonable claims procedures—(1) In general. 
Except as provided in paragraph (l)(2) 
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of this section, in the case of the fail-
ure of a plan to establish or follow 
claims procedures consistent with the 
requirements of this section, a claim-
ant shall be deemed to have exhausted 
the administrative remedies available 
under the plan and shall be entitled to 
pursue any available remedies under 
section 502(a) of the Act on the basis 
that the plan has failed to provide a 
reasonable claims procedure that 
would yield a decision on the merits of 
the claim. 

(2) Plans providing disability benefits. 
(i) In the case of a claim for disability 
benefits, if the plan fails to strictly ad-
here to all the requirements of this sec-
tion with respect to a claim, the claim-
ant is deemed to have exhausted the 
administrative remedies available 
under the plan, except as provided in 
paragraph (l)(2)(ii) of this section. Ac-
cordingly, the claimant is entitled to 
pursue any available remedies under 
section 502(a) of the Act on the basis 
that the plan has failed to provide a 
reasonable claims procedure that 
would yield a decision on the merits of 
the claim. If a claimant chooses to pur-
sue remedies under section 502(a) of the 
Act under such circumstances, the 
claim or appeal is deemed denied on re-
view without the exercise of discretion 
by an appropriate fiduciary. 

(ii) Notwithstanding paragraph 
(l)(2)(i) of this section, the administra-
tive remedies available under a plan 
with respect to claims for disability 
benefits will not be deemed exhausted 
based on de minimis violations that do 
not cause, and are not likely to cause, 
prejudice or harm to the claimant so 
long as the plan demonstrates that the 
violation was for good cause or due to 
matters beyond the control of the plan 
and that the violation occurred in the 
context of an ongoing, good faith ex-
change of information between the 
plan and the claimant. This exception 
is not available if the violation is part 
of a pattern or practice of violations by 
the plan. The claimant may request a 
written explanation of the violation 
from the plan, and the plan must pro-
vide such explanation within 10 days, 
including a specific description of its 
bases, if any, for asserting that the vio-
lation should not cause the administra-
tive remedies available under the plan 

to be deemed exhausted. If a court re-
jects the claimant’s request for imme-
diate review under paragraph (l)(2)(i) of 
this section on the basis that the plan 
met the standards for the exception 
under this paragraph (l)(2)(ii), the 
claim shall be considered as re-filed on 
appeal upon the plan’s receipt of the 
decision of the court. Within a reason-
able time after the receipt of the deci-
sion, the plan shall provide the claim-
ant with notice of the resubmission. 

(m) Definitions. The following terms 
shall have the meaning ascribed to 
such terms in this paragraph (m) when-
ever such term is used in this section: 

(1)(i) A ‘‘claim involving urgent 
care’’ is any claim for medical care or 
treatment with respect to which the 
application of the time periods for 
making non-urgent care determina-
tions— 

(A) Could seriously jeopardize the life 
or health of the claimant or the ability 
of the claimant to regain maximum 
function, or, 

(B) In the opinion of a physician with 
knowledge of the claimant’s medical 
condition, would subject the claimant 
to severe pain that cannot be ade-
quately managed without the care or 
treatment that is the subject of the 
claim. 

(ii) Except as provided in paragraph 
(m)(1)(iii) of this section, whether a 
claim is a ‘‘claim involving urgent 
care’’ within the meaning of paragraph 
(m)(1)(i)(A) of this section is to be de-
termined by an individual acting on be-
half of the plan applying the judgment 
of a prudent layperson who possesses 
an average knowledge of health and 
medicine. 

(iii) Any claim that a physician with 
knowledge of the claimant’s medical 
condition determines is a ‘‘claim in-
volving urgent care’’ within the mean-
ing of paragraph (m)(1)(i) of this sec-
tion shall be treated as a ‘‘claim in-
volving urgent care’’ for purposes of 
this section. 

(2) The term ‘‘pre-service claim’’ 
means any claim for a benefit under a 
group health plan with respect to 
which the terms of the plan condition 
receipt of the benefit, in whole or in 
part, on approval of the benefit in ad-
vance of obtaining medical care. 
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(3) The term ‘‘post-service claim’’ 
means any claim for a benefit under a 
group health plan that is not a pre- 
service claim within the meaning of 
paragraph (m)(2) of this section. 

(4) The term ‘‘adverse benefit deter-
mination’’ means: 

(i) Any of the following: A denial, re-
duction, or termination of, or a failure 
to provide or make payment (in whole 
or in part) for, a benefit, including any 
such denial, reduction, termination, or 
failure to provide or make payment 
that is based on a determination of a 
participant’s or beneficiary’s eligi-
bility to participate in a plan, and in-
cluding, with respect to group health 
plans, a denial, reduction, or termi-
nation of, or a failure to provide or 
make payment (in whole or in part) 
for, a benefit resulting from the appli-
cation of any utilization review, as 
well as a failure to cover an item or 
service for which benefits are otherwise 
provided because it is determined to be 
experimental or investigational or not 
medically necessary or appropriate; 
and 

(ii) In the case of a plan providing 
disability benefits, the term ‘‘adverse 
benefit determination’’ also means any 
rescission of disability coverage with 
respect to a participant or beneficiary 
(whether or not, in connection with the 
rescission, there is an adverse effect on 
any particular benefit at that time). 
For this purpose, the term ‘‘rescission’’ 
means a cancellation or discontinuance 
of coverage that has retroactive effect, 
except to the extent it is attributable 
to a failure to timely pay required pre-
miums or contributions towards the 
cost of coverage. 

(5) The term ‘‘notice’’ or ‘‘notifica-
tion’’ means the delivery or furnishing 
of information to an individual in a 
manner that satisfies the standards of 
29 CFR 2520.104b–1(b) as appropriate 
with respect to material required to be 
furnished or made available to an indi-
vidual. 

(6) The term ‘‘group health plan’’ 
means an employee welfare benefit 
plan within the meaning of section 3(1) 
of the Act to the extent that such plan 
provides ‘‘medical care’’ within the 
meaning of section 733(a) of the Act. 

(7) The term ‘‘health care profes-
sional’’ means a physician or other 

health care professional licensed, ac-
credited, or certified to perform speci-
fied health services consistent with 
State law. 

(8) A document, record, or other in-
formation shall be considered ‘‘rel-
evant’’ to a claimant’s claim if such 
document, record, or other information 

(i) Was relied upon in making the 
benefit determination; 

(ii) Was submitted, considered, or 
generated in the course of making the 
benefit determination, without regard 
to whether such document, record, or 
other information was relied upon in 
making the benefit determination; 

(iii) Demonstrates compliance with 
the administrative processes and safe-
guards required pursuant to paragraph 
(b)(5) of this section in making the ben-
efit determination; or 

(iv) In the case of a group health plan 
or a plan providing disability benefits, 
constitutes a statement of policy or 
guidance with respect to the plan con-
cerning the denied treatment option or 
benefit for the claimant’s diagnosis, 
without regard to whether such advice 
or statement was relied upon in mak-
ing the benefit determination. 

(n) Apprenticeship plans. This section 
does not apply to employee benefit 
plans that solely provide apprentice-
ship training benefits. 

(o) Standards for culturally and lin-
guistically appropriate notices. A plan is 
considered to provide relevant notices 
in a ‘‘culturally and linguistically ap-
propriate manner’’ if the plan meets all 
the requirements of paragraph (o)(1) of 
this section with respect to the appli-
cable non-English languages described 
in paragraph (o)(2) of this section. 

(1) Requirements. (i) The plan must 
provide oral language services (such as 
a telephone customer assistance hot-
line) that include answering questions 
in any applicable non-English language 
and providing assistance with filing 
claims and appeals in any applicable 
non-English language; 

(ii) The plan must provide, upon re-
quest, a notice in any applicable non- 
English language; and 

(iii) The plan must include in the 
English versions of all notices, a state-
ment prominently displayed in any ap-
plicable non-English language clearly 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00648 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



639 

Employee Benefits Security Admin., DOL § 2560.521–1 

indicating how to access the language 
services provided by the plan. 

(2) Applicable non-English language. 
With respect to an address in any 
United States county to which a notice 
is sent, a non-English language is an 
applicable non-English language if ten 
percent or more of the population re-
siding in the county is literate only in 
the same non-English language, as de-
termined in guidance published by the 
Secretary. 

(p) Applicability dates and temporarily 
applicable provisions. (1) Except as pro-
vided in paragraphs (p)(2), (p)(3) and 
(p)(4) of this section, this section shall 
apply to claims filed under a plan on or 
after January 1, 2002. 

(2) This section shall apply to claims 
filed under a group health plan on or 
after the first day of the first plan year 
beginning on or after July 1, 2002, but 
in no event later than January 1, 2003. 

(3) Paragraphs (b)(7), (g)(1)(vii) and 
(viii), (j)(4)(ii), (j)(6) and (7), (l)(2), 
(m)(4)(ii), and (o) of this section shall 
apply to claims for disability benefits 
filed under a plan after April 1, 2018, in 
addition to the other paragraphs in 
this rule applicable to such claims. 

(4) With respect to claims for dis-
ability benefits filed under a plan from 
January 18, 2017 through April 1, 2018, 
this paragraph (p)(4) shall apply in-
stead of paragraphs (g)(1)(vii), 
(g)(1)(viii), (h)(4), (j)(6) and (j)(7). 

(i) In the case of a notification of 
benefit determination and a notifica-
tion of benefit determination on review 
by a plan providing disability benefits, 
the notification shall set forth, in a 
manner calculated to be understood by 
the claimant— 

(A) If an internal rule, guideline, pro-
tocol, or other similar criterion was re-
lied upon in making the adverse deter-
mination, either the specific rule, 
guideline, protocol, or other similar 
criterion; or a statement that such a 
rule, guideline, protocol, or other simi-
lar criterion was relied upon in making 
the adverse determination and that a 
copy of such rule, guideline, protocol, 
or other criterion will be provided free 
of charge to the claimant upon request; 
and 

(B) If the adverse benefit determina-
tion is based on a medical necessity or 
experimental treatment or similar ex-

clusion or limit, either an explanation 
of the scientific or clinical judgment 
for the determination, applying the 
terms of the plan to the claimant’s 
medical circumstances, or a statement 
that such explanation will be provided 
free of charge upon request. 

(ii) The claims procedures of a plan 
providing disability benefits will not, 
with respect to claims for such bene-
fits, be deemed to provide a claimant 
with a reasonable opportunity for a full 
and fair review of a claim and adverse 
benefit determination unless the 
claims procedures comply with the re-
quirements of paragraphs (h)(2)(ii) 
through (iv) and (h)(3)(i) through (v) of 
this section. 

[65 FR 70265, Nov. 21, 2000, as amended at 66 
FR 35887, July 9, 2001; 81 FR 92341, Dec. 19, 
2016; 82 FR 56566, Nov. 29, 2017; 85 FR 31924, 
May 27, 2020; 85 FR 39831, July 2, 2020] 

§ 2560.521–1 Cease and desist and sei-
zure orders under section 521. 

(a) Purpose. Section 521(a) of the Em-
ployee Retirement Income Security 
Act of 1974 (ERISA), 29 U.S.C. 1151(a), 
authorizes the Secretary of Labor to 
issue an ex parte cease and desist order 
if it appears to the Secretary that the 
alleged conduct of a multiple employer 
welfare arrangement (MEWA) under 
section 3(40) of ERISA is fraudulent, or 
creates an immediate danger to the 
public safety or welfare, or is causing 
or can be reasonably expected to cause 
significant, imminent, and irreparable 
public injury. Section 521(e) of ERISA 
authorizes the Secretary to issue a 
summary seizure order if it appears 
that a MEWA is in a financially haz-
ardous condition. An order may apply 
to a MEWA or to persons having cus-
tody or control of assets of the subject 
MEWA, any authority over manage-
ment of the subject MEWA, or any role 
in the transaction of the subject 
MEWA’s business. This section sets 
forth standards and procedures for the 
Secretary to issue ex parte cease and 
desist and summary seizure orders and 
for administrative review of the 
issuance of such cease and desist or-
ders. 

(b) Definitions. When used in this 
section, the following terms shall have 
the meanings ascribed in this para-
graph (b). 
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(1) Multiple employer welfare arrange-
ment (MEWA) is an arrangement as de-
fined in section 3(40) of ERISA that ei-
ther is an employee welfare benefit 
plan subject to Title I of ERISA or of-
fers benefits in connection with one or 
more employee welfare benefit plans 
subject to Title I of ERISA. For pur-
poses of section 521 of ERISA, a MEWA 
does not include a health insurance 
issuer (including a health maintenance 
organization) that is licensed to offer 
or provide health insurance coverage to 
the public and employers at large in 
each State in which it offers or pro-
vides health insurance coverage, and 
that, in each such State, is subject to 
comprehensive licensure, solvency, and 
examination requirements that the 
State customarily requires for issuing 
health insurance policies to the public 
and employers at large. The term 
health insurance issuer does not in-
clude group health plans. For purposes 
of this section, the term ‘‘health insur-
ance coverage’’ has the same meaning 
as in ERISA section 733(b)(1). 

(2) The conduct of a MEWA is fraudu-
lent: 

(i) When the MEWA or any person 
acting as an agent or employee of the 
MEWA commits an act or omission 
knowingly and with an intent to de-
ceive or defraud plan participants, plan 
beneficiaries, employers or employee 
organizations, or other members of the 
public, the Secretary, or a State re-
garding: 

(A) The financial condition of the 
MEWA (including the MEWA’s sol-
vency and the management of plan as-
sets); 

(B) The benefits provided by or in 
connection with the MEWA; 

(C) The management, control, or ad-
ministration of the MEWA; 

(D) The existing or lawful regulatory 
status of the MEWA under Federal or 
State law; or, 

(E) Any other material fact, as deter-
mined by the Secretary, relating to the 
MEWA or its operation. 

(ii) Fraudulent conduct includes any 
false statement regarding any of para-
graphs (b)(2)(i)(A) through (b)(2)(i)(E) 
of this section that is made with 
knowledge of its falsity or that is made 
with reckless indifference to the state-
ment’s truth or falsity, and the know-

ing concealment of material informa-
tion regarding any of paragraphs 
(b)(2)(i)(A) through (b)(2)(i)(E) of this 
section. Examples of fraudulent con-
duct include, but are not limited to, 
misrepresenting the terms of the bene-
fits offered by or in connection with 
the MEWA or the financial condition of 
the MEWA or engaging in deceptive 
acts or omissions in connection with 
marketing or sales or fees charged to 
employers or employee organizations. 

(3) The conduct of a MEWA creates an 
immediate danger to the public safety or 
welfare if the conduct of a MEWA or 
any person acting as an agent or em-
ployee of the MEWA impairs, or threat-
ens to impair, a MEWA’s ability to pay 
claims or otherwise unreasonably in-
creases the risk of nonpayment of ben-
efits. Intent to create an immediate 
danger is not required for this cri-
terion. Examples of such conduct in-
clude, but are not limited to, a system-
atic failure to properly process or pay 
benefit claims, including failure to es-
tablish and maintain a claims proce-
dure that complies with the Sec-
retary’s claims procedure regulations 
(29 CFR 2560.503–1 and 29 CFR 2590.715– 
2719), failure to establish or maintain a 
recordkeeping system that tracks the 
claims made, paid, or processed or the 
MEWA’s financial condition, a substan-
tial failure to meet applicable disclo-
sure, reporting, and other filing re-
quirements, including the annual re-
porting and registration requirements 
under sections 101(g) and 104 of ERISA, 
failure to establish and implement a 
policy or method to determine that the 
MEWA is actuarially sound with appro-
priate reserves and adequate under-
writing, failure to comply with a cease 
and desist order issued by a govern-
ment agency or court, and failure to 
hold plan assets in trust. 

(4) The conduct of a MEWA is causing 
or can be reasonably expected to cause 
significant, imminent, and irreparable 
public injury: 

(i) If the conduct of a MEWA, or of a 
person acting as an agent or employee 
of the MEWA, is having, or is reason-
ably expected to have, a significant and 
imminent negative effect on one or 
more of the following: 
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(A) An employee welfare benefit plan 
that is, or offers benefits in connection 
with, a MEWA; 

(B) The sponsor of such plan or the 
employer or employee organization 
that makes payments for benefits pro-
vided by or in connection with a 
MEWA; or 

(C) Plan participants and plan bene-
ficiaries; and 

(ii) If it is not reasonable to expect 
that such effect will be fully repaired 
or rectified. 

Intent to cause injury is not required 
for this criterion. Examples of such 
conduct include, but are not limited to, 
conversion or concealment of property 
of the MEWA; improper disposal, trans-
fer, or removal of funds or other prop-
erty of the MEWA, including unreason-
able compensation or payments to 
MEWA operators and service providers 
(e.g. brokers, marketers, and third 
party administrators); employment by 
the MEWA of a person prohibited from 
such employment pursuant to section 
411 of ERISA, and embezzlement from 
the MEWA. For purposes of section 521 
of ERISA, compensation that would be 
excessive under 26 CFR 1.162–7 will be 
considered unreasonable compensation 
or payments for purposes of this regu-
lation. Depending upon the facts and 
circumstances, compensation may be 
unreasonable under this regulation 
even it is not excessive under 26 CFR 
1.162–7. 

(5) A MEWA is in a financially haz-
ardous condition if: 

(i) The Secretary has probable cause 
to believe that a MEWA: 

(A) Is, or is in imminent danger of be-
coming, unable to pay benefit claims 
as they come due, or 

(B) Has sustained, or is in imminent 
danger of sustaining, a significant loss 
of assets; or 

(ii) A person responsible for manage-
ment, control, or administration of the 
MEWA’s assets is the subject of a cease 
and desist order issued by the Sec-
retary. 

(6) A person, for purposes of this sec-
tion, is an individual, partnership, cor-
poration, employee welfare benefit 
plan, association, or other entity or or-
ganization. 

(c) Temporary cease and desist order. 
(1)(i) The Secretary may issue a tem-

porary cease and desist order when the 
Secretary finds there is reasonable 
cause to believe that the conduct of a 
MEWA, or any person acting as an 
agent or employee of the MEWA, is – 

(A) Fraudulent; 
(B) Creates an immediate danger to 

the public safety or welfare; or 
(C) Is causing or can be reasonably 

expected to cause significant, immi-
nent, and irreparable public injury. 

(ii) A single act or omission may be 
the basis for a temporary cease and de-
sist order. 

(2) A temporary cease and desist 
order, as the Secretary determines is 
necessary and appropriate to stop the 
conduct on which the order is based, 
and to protect the interests of plan 
participants, plan beneficiaries, em-
ployers or employee organizations, or 
other members of the public, may— 

(i) Prohibit specific conduct or pro-
hibit the transaction of any business of 
the MEWA; 

(ii) Prohibit any person from taking 
specified actions, or exercising author-
ity or control, concerning funds or 
property of a MEWA or of any em-
ployee benefit plan, regardless of 
whether such funds or property have 
been commingled with other funds or 
property; and, 

(iii) Bar any person either directly or 
indirectly, from providing manage-
ment, administrative, or other services 
to any MEWA or to an employee ben-
efit plan or trust. 

(3) The Secretary may require docu-
mentation from the subject of the 
order verifying compliance. 

(d) Effect of order on other remedies. 
The issuance of a temporary or final 
cease and desist order shall not fore-
close the Secretary from seeking addi-
tional remedies under ERISA. 

(e) Administrative hearing. (1) A tem-
porary cease and desist order shall be-
come a final order as to any MEWA or 
other person named in the order 30 
days after such person receives notice 
of the order unless, within this period, 
such person requests a hearing in ac-
cordance with the requirements of this 
paragraph (e). 

(2) A person requesting a hearing 
must file a written request and an an-
swer to the order showing cause why 
the order should be modified or set 
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aside. The request and the answer must 
be filed in accordance with 29 CFR part 
2571 and § 18.4 of this title. 

(3) A hearing shall be held expedi-
tiously following the receipt of the re-
quest for a hearing by the Office of the 
Administrative Law Judges, unless the 
parties mutually consent, in writing, 
to a later date. 

(4) The decision of the administrative 
law judge shall be issued expeditiously 
after the conclusion of the hearing. 

(5) The Secretary must offer evidence 
supporting the findings made in issuing 
the order that there is reasonable 
cause to believe that the MEWA (or a 
person acting as an employee or agent 
of the MEWA) engaged in conduct spec-
ified in paragraph (c)(1) of this section. 

(6) The person requesting the hearing 
has the burden to show that the order 
should be modified or set aside. To 
meet this burden such person must 
show by a preponderance of the evi-
dence that the MEWA (or a person act-
ing as an employee or agent of the 
MEWA) did not engage in conduct spec-
ified in paragraph (c)(1) of this section 
or must show that the requirements 
imposed by the order, are, in whole or 
part, arbitrary and capricious. 

(7) Any temporary cease and desist 
order for which a hearing has been re-
quested shall remain in effect and en-
forceable, pending completion of the 
administrative proceedings, unless 
stayed by the Secretary, an adminis-
trative law judge, or by a court. 

(8) The Secretary may require that 
the hearing and all evidence be treated 
as confidential. 

(f) Summary seizure order. (1) Subject 
to paragraphs (f)(2) and (3) of this sec-
tion, the Secretary may issue a sum-
mary seizure order when the Secretary 
finds there is probable cause to believe 
that a MEWA is in a financially haz-
ardous condition. 

(2) Except as provided in paragraph 
(f)(3) of this section, the Secretary, be-
fore issuing a summary seizure order to 
remove assets and records from the 
control and management of the MEWA 
or any persons having custody or con-
trol of such assets or records, shall ob-
tain judicial authorization from a fed-
eral court in the form of a warrant or 
other appropriate form of authoriza-
tion and may at that time pursue other 

actions such as those set forth in para-
graph (f)(5) of this section. 

(3) If the Secretary reasonably be-
lieves that any delay in issuing the 
order is likely to result in the removal, 
dissipation, or concealment of plan as-
sets or records, the Secretary may 
issue and serve a summary seizure 
order before seeking court authoriza-
tion. Promptly following service of the 
order, the Secretary shall seek author-
ization from a federal court and may at 
that time pursue other actions such as 
those set forth in paragraph (f)(5) of 
this section. 

(4) A summary seizure order may au-
thorize the Secretary to take posses-
sion or control of all or part of the 
books, records, accounts, and property 
of the MEWA (including the premises 
in which the MEWA transacts its busi-
ness) to protect the benefits of plan 
participants, plan beneficiaries, em-
ployers or employee organizations, or 
other members of the public, and to 
safeguard the assets of employee wel-
fare benefit plans. The order may also 
direct any person having control and 
custody of the assets that are the sub-
ject of the order not to allow any 
transfer or disposition of such assets 
except upon the written direction of 
the Secretary, or of a receiver or inde-
pendent fiduciary appointed by a court. 

(5) In connection with or following 
the execution of a summary seizure 
order, the Secretary may— 

(i) Secure court appointment of a re-
ceiver or independent fiduciary to per-
form any necessary functions of the 
MEWA; 

(ii) Obtain court authorization for 
the Secretary, the receiver or inde-
pendent fiduciary to take any other ac-
tion to seize, secure, maintain, or pre-
serve the availability of the MEWA’s 
assets; and 

(iii) Obtain such other appropriate 
relief available under ERISA to protect 
the interest of employee welfare ben-
efit plan participants, plan bene-
ficiaries, employers or employee orga-
nizations or other members of the pub-
lic. Other appropriate equitable relief 
may include the liquidation and wind-
ing up of the MEWA’s affairs and, 
where applicable, the affairs of any 
person sponsoring the MEWA. 
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(g) Effective date of orders. Cease and 
desist and summary seizure orders are 
effective immediately upon issuance by 
the Secretary and shall remain effec-
tive, except to the extent and until any 
provision is modified or the order is set 
aside by the Secretary, an administra-
tive law judge, or a court. 

(h) Service of orders. (1) As soon as 
practicable after the issuance of a tem-
porary or final cease and desist order 
and no later than five business days 
after issuance of a summary seizure 
order, the Secretary shall serve the 
order either: 

(i) By delivering a copy to the person 
who is the subject of the order. If the 
person is a partnership, service may be 
made to any partner. If the person is a 
corporation, association, or other enti-
ty or organization, service may be 
made to any officer of such entity or 
any person designated for service of 
process under State law or the applica-
ble plan document. If the person is an 
employee welfare benefit plan, service 
may be made to a trustee or adminis-
trator. A person’s attorney may accept 
service on behalf of such person; 

(ii) By leaving a copy at the principal 
office, place of business, or residence of 
such person or attorney; or 

(iii) By mailing a copy to the last 
known address of such person or attor-
ney. 

(2) If service is accomplished by cer-
tified mail, service is complete upon 
mailing. If service is done by regular 
mail, service is complete upon receipt 
by the addressee. 

(3) Service of a temporary or final 
cease and desist order and of a sum-
mary seizure order shall include a 
statement of the Secretary’s findings 
giving rise to the order, and, where ap-
plicable, a copy of any warrant or 
other authorization by a court. 

[78 FR 13805, Mar. 1, 2013] 

§ 2560.521–2 Disclosure of order and 
proceedings. 

(a) Notwithstanding § 2560.521–1(e)(8), 
the Secretary shall make available to 
the public final cease and desist and 
summary seizure orders or modifica-
tions and terminations of such final or-
ders. 

(b) Except as prohibited by applicable 
law, and at his or her discretion, the 

Secretary may disclose the issuance of 
a temporary cease and desist order or 
summary seizure order and informa-
tion and evidence of any proceedings 
and hearings related to an order, to 
any Federal, State, or foreign authori-
ties responsible for enforcing laws that 
apply to MEWAs and parties associated 
with, or providing services to, MEWAs. 

(c) The sharing of such documents, 
material, or other information and evi-
dence under this section does not con-
stitute a waiver of any applicable 
privilege or claim of confidentiality. 

[78 FR 13805, Mar. 1, 2013] 

§ 2560.521–3 Effect on other enforce-
ment authority. 

The Secretary’s authority under sec-
tion 521 shall not be construed to limit 
the Secretary’s ability to exercise his 
or her enforcement or investigatory 
authority under any other provision of 
title I of ERISA. 29 U.S.C. 1001 et seq. 
The Secretary may, in his or her sole 
discretion, initiate court proceedings 
without using the procedures in this 
section. 

[78 FR 13805, Mar. 1, 2013] 

§ 2560.521–4 Cross-reference. 
See 29 CFR 2571.1 through 2571.13 for 

procedural rules relating to adminis-
trative hearings under section 521 of 
ERISA. 

[78 FR 13805, Mar. 1, 2013] 

PART 2570—PROCEDURAL REGULA-
TIONS UNDER THE EMPLOYEE RE-
TIREMENT INCOME SECURITY 
ACT 

Subpart A—Procedures for the Assessment 
of Civil Sanctions Under ERISA Section 
502(i) 

Sec. 
2570.1 Scope of rules. 
2570.2 Definitions. 
2570.3 Service: Copies of documents and 

pleadings. 
2570.4 Parties. 
2570.5 Consequences of default. 
2570.6 Consent order or settlement. 
2570.7 Scope of discovery. 
2570.8 Summary decision. 
2570.9 Decision of the administrative law 

judge. 
2570.10 Review by the Secretary. 
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2570.11 Scope of review. 
2570.12 Procedures for review by the Sec-

retary. 

Subpart B—Procedures Governing the Fil-
ing and Processing of Prohibited Trans-
action Exemption Applications 

2570.30 Scope of rules. 
2570.31 Definitions. 
2570.32 Persons who may apply for exemp-

tions. 
2570.33 Applications the Department will 

not ordinarily consider. 
2570.34 Information to be included in every 

exemption application. 
2570.35 Information to be included in appli-

cations for individual exemptions only. 
2570.36 Where to file an application. 
2570.37 Duty to amend and supplement ex-

emption applications. 
2570.38 Tentative denial letters. 
2570.39 Opportunities to submit additional 

information. 
2570.40 Conferences. 
2570.41 Final denial letters. 
2570.42 Notice of proposed exemption. 
2570.43 Notification of interested persons by 

applicant. 
2570.44 Withdrawal of exemption applica-

tions. 
2570.45 Requests for reconsideration. 
2570.46 Hearings in opposition to exemp-

tions from restrictions on fiduciary self- 
dealing. 

2570.47 Other hearings. 
2570.48 Decision to grant exemptions. 
2570.49 Limits on the effect of exemptions. 
2570.50 Revocation or modification of ex-

emptions. 
2570.51 Public inspection and copies. 
2570.52 Effective date. 

Subpart C—Procedures for the Assessment 
of Civil Penalties Under ERISA Section 
502(c)(2) 

2570.60 Scope of rules. 
2570.61 Definitions. 
2570.62 Service: Copies of documents and 

pleadings. 
2570.63 Parties, how designated. 
2570.64 Consequences of default. 
2570.65 Consent order or settlement. 
2570.66 Scope of discovery. 
2570.67 Summary decision. 
2570.68 Decision of the administrative law 

judge. 
2570.69 Review by the Secretary. 
2570.70 Scope of review. 

2570.71 Procedures for review by the Sec-
retary. 

Subpart D—Procedure for the Assessment 
of Civil Penalties Under ERISA Section 
502(l) 

2570.80 Scope of rules. 
2570.81 In general. 
2570.82 Definitions. 
2570.83 Assessment of civil penalty. 
2570.84 Payment of civil penalty. 
2570.85 Waiver or reduction of civil penalty. 
2570.86 Reduction of penalty by other pen-

alty assessments. 
2570.87 Revision of assessment. 
2570.88 Effective date. 

Subpart E—Procedures for the Assessment 
of Civil Penalties Under ERISA Section 
502(c)(5) 

2570.90 Scope of Rules. 
2570.91 Definitions. 
2570.92 Service: Copies of documents and 

pleadings. 
2570.93 Parties, how designated. 
2570.94 Consequences of default. 
2570.95 Consent order or settlement. 
2570.96 Scope of discovery. 
2570.97 Summary decision. 
2570.98 Decision of the administrative law 

judge. 
2570.99 Review by the Secretary. 
2570.100 Scope of review. 
2570.101 Procedures for review by the Sec-

retary. 

Subpart F—Procedures for the Assessment 
of Civil Penalties Under ERISA Section 
502(c)(6) 

2570.110 Scope of rules. 
2570.111 Definitions. 
2570.112 Service: Copies of documents and 

pleadings. 
2570.113 Parties, how designated. 
2570.114 Consequences of default. 
2570.115 Consent order or settlement. 
2570.116 Scope of discovery. 
2570.117 Summary decision. 
2570.118 Decision of the administrative law 

judge. 
2570.119 Review by the Secretary. 
2570.120 Scope of review. 
2570.121 Procedures for review by the Sec-

retary. 

Subpart G—Procedures for the Assessment 
of Civil Penalties under ERISA Section 
502(c)(7) 

2570.130 Scope of rules. 
2570.131 Definitions. 
2570.132 Service: Copies of documents and 

pleadings. 
2570.133 Parties, how designated. 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00654 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



645 

Employee Benefits Security Admin., DOL § 2570.2 

2570.134 Consequences of default. 
2570.135 Consent order or settlement. 
2570.136 Scope of discovery. 
2570.137 Summary decision. 
2570.138 Decision of the administrative law 

judge. 
2570.139 Review by the Secretary. 
2570.140 Scope of review. 
2570.141 Procedures for review by the Sec-

retary. 

Subpart H—Procedures for Issuance of 
Findings Under ERISA Sec. 3(40) 

2570.150 Scope of rules. 
2570.151 In general. 
2570.152 Definitions. 
2570.153 Parties. 
2570.154 Filing and contents of petition. 
2570.155 Service. 
2570.156 Expedited proceedings. 
2570.157 Allocation of burden of proof. 
2570.158 Decision of the Administrative Law 

Judge. 
2570.159 Review by the Secretary. 

Subpart I—Procedures for the Assessment 
of Civil Penalties Under ERISA Section 
502(c)(8) 

2570.160 Scope of rules. 
2570.161 Definitions. 
2570.162 Service: Copies of documents and 

pleadings. 
2570.163 Parties, how designated. 
2570.164 Consequences of default. 
2570.165 Consent order or settlement. 
2570.166 Scope of discovery. 
2570.167 Summary decision. 
2570.168 Decision of the administrative law 

judge. 
2570.169 Review by the Secretary. 
2570.170 Scope of review. 
2570.171 Procedures for review by the Sec-

retary. 

AUTHORITY: 5 U.S.C. 8477; 29 U.S.C. 1002(40), 
1021, 1108, 1132, and 1135; sec. 102, Reorganiza-
tion Plan No. 4 of 1978, 5 U.S.C. App at 672 
(2006); Secretary of Labor’s Order 3–2010, 75 
FR 55354 (September 10, 2010) 

Subpart I is also issued under 29 U.S.C. 
1132(c)(8). 

SOURCE: 53 FR 37476, Sept. 26, 1988, unless 
otherwise noted. 

Subpart A—Procedures for the As-
sessment of Civil Sanctions 
Under ERISA Section 502(i) 

§ 2570.1 Scope of rules. 
The rules of practice set forth in this 

part are applicable to ‘‘prohibited 
transaction penalty proceedings’’ (as 
defined in § 2570.2(o) of this part) under 

section 502(i) of the Employee Retire-
ment Income Security Act of 1974. The 
rules of procedure for administrative 
hearings published by the Depart-
ment’s Office of Administrative Law 
Judges at part 18 of this title will apply 
to matters arising under ERISA sec-
tion 502(i) except as modified by this 
section. These proceedings shall be 
conducted as expeditiously as possible, 
and the parties shall make every effort 
to avoid delay at each stage of the pro-
ceedings. 

§ 2570.2 Definitions. 

For prohibited transaction penalty 
proceedings, this section shall apply in 
lieu of the definitions in § 18.2 of this 
title: 

(a) Adjudicatory proceeding means a 
judicial-type proceeding leading to the 
formulation of a final order; 

(b) Administrative law judge means an 
administrative law judge appointed 
pursuant to the provisions of 5 U.S.C. 
3105; 

(c) Answer is defined for these pro-
ceedings as set forth in § 18.5(d)(2) of 
this title; 

(d) Commencement of proceeding is the 
filing of an answer by the respondent; 

(e) Consent agreement means any writ-
ten document containing a specified 
proposed remedy or other relief accept-
able to the Department and consenting 
parties; 

(f) ERISA means the Employee Re-
tirement Income Security Act of 1974, 
as amended; 

(g) Final order means the final deci-
sion or action of the Department of 
Labor concerning the assessment of a 
civil sanction under ERISA section 
502(i) against a particular party. Such 
final order may result from a decision 
of an administrative law judge or the 
Secretary, or the failure of a party to 
invoke the procedures for hearings or 
appeals under this title. Such a final 
order shall constitute final agency ac-
tion within the meaning of 5 U.S.C. 704; 

(h) Hearing means that part of a pro-
ceeding which involves the submission 
of evidence, either by oral presentation 
or written submission, to the adminis-
trative law judge; 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00655 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



646 

29 CFR Ch. XXV (7–1–21 Edition) § 2570.3 

(i) Notice means any document, how-
ever designated, issued by the Depart-
ment of Labor which initiates an adju-
dicatory proceeding under ERISA sec-
tion 502(i); 

(j) Order means the whole or any part 
of a final procedural or substantive dis-
position of a matter under ERISA sec-
tion 502(i); 

(k) Party includes a person or agency 
named or admitted as a party to a pro-
ceeding; 

(l) Person includes an individual, 
partnership, corporation, employee 
benefit plan, association, exchange or 
other entity or organization; 

(m) Petition means a written request, 
made by a person or party, for some af-
firmative action; 

(n) Pleading means the notice, the an-
swer to the notice, any supplement or 
amendment thereto, and any reply that 
may be permitted to any answer, sup-
plement or amendment; 

(o) Prohibited transaction penalty pro-
ceeding means a proceeding relating to 
the assessment of the civil penalty pro-
vided for in section 502(i) of ERISA; 

(p) Respondent means the party 
against whom the Department is seek-
ing to assess a civil sanction under 
ERISA section 502(i); 

(q) Secretary means the Secretary of 
Labor and includes, pursuant to any 
delegation of authority by the Sec-
retary, any assistant secretary (includ-
ing the Assistant Secretary for Em-
ployee Benefits Security), adminis-
trator, commissioner, appellate body, 
board, or other official; 

(r) Solicitor means the Solicitor of 
Labor or his or her delegate. 

§ 2570.3 Service: Copies of documents 
and pleadings. 

For prohibited transaction penalty 
proceedings, this section shall apply in 
lieu of § 18.3 of this title. 

(a) General. Copies of all documents 
shall be served on all parties of record. 
All documents should clearly designate 
the docket number, if any, and short 
title of all matters. All documents 
shall be delivered or mailed to the 
Chief Docket Clerk, Office of Adminis-
trative Law Judges, 800 K Street, NW., 
Suite 400, Washington, DC 20001–8002, or 
to the OALJ regional Office to which 
the proceedings may have been trans-

ferred for hearing. Each document filed 
shall be clear and legible. 

(b) By parties. All motions, petitions, 
pleadings, briefs or other documents 
shall be filed with the Office of Admin-
istrative Law Judges with a copy in-
cluding any attachments to all other 
parties of record. When a party is rep-
resented by an attorney, service shall 
be made upon the attorney. Service of 
any document upon any party may be 
made by personal delivery or by mail-
ing a copy to the last known address. 
The Department shall be served by de-
livery to the Associate Solicitor, Plan 
Benefits Security Division, ERISA Sec-
tion 502(i) Proceeding, P.O. Box 1914, 
Washington, DC 20013. The person serv-
ing the document shall certify to the 
manner and date of service. 

(c) By the Office of Administrative Law 
Judges. Service of orders, decisions and 
all other documents, except notices, 
shall be made by regular mail to the 
last known address. 

(d) Service of notices. (1) Service of no-
tices shall be made either: 

(i) By delivering a copy to the indi-
vidual, any partner, any officer of a 
corporation, or any attorney of record; 

(ii) By leaving a copy at the principal 
office, place of business, or residence of 
such individual, partner, officer or at-
torney; or 

(iii) By mailing a copy to the last 
known address of such individual, part-
ner, officer or attorney. 

(2) If service is accomplished by cer-
tified mail, service is complete upon 
mailing. If done by regular mail, serv-
ice is complete upon receipt by the ad-
dressee. 

(e) Form of pleadings. (1) Every plead-
ing shall contain information indi-
cating the name of the Employee Bene-
fits Security Administration (EBSA) as 
the agency under which the proceeding 
is instituted, the title of the pro-
ceeding, the docket number (if any) as-
signed by the Office of Administrative 
Law Judges and a designation of the 
type of pleading or paper (e.g., notice, 
motion to dismiss, etc.). The pleading 
or paper shall be signed and shall con-
tain the address and telephone number 
of the party or person representing the 
party. Although there are no formal 
specifications for documents, they 
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should be typewritten when possible on 
standard size 81⁄2 × 11 inch paper. 

(2) Illegible documents, whether 
handwritten, typewritten, photocopied, 
or otherwise, will not be accepted. Pa-
pers may be reproduced by any dupli-
cating process provided all copies are 
clear and legible. 

[53 FR 37476, Sept. 26, 1988, as amended at 65 
FR 7191, Feb. 11, 2000; 68 FR 17508, Apr. 9, 
2003] 

§ 2570.4 Parties. 

For prohibited transaction penalty 
proceedings, this section shall apply in 
lieu of § 18.10 of this title. 

(a) The term party wherever used in 
these rules shall include any natural 
person, corporation, employee benefit 
plan, association, firm, partnership, 
trustee, receiver, agency, public or pri-
vate organization, or government agen-
cy. A party against whom a civil sanc-
tion is sought shall be designated as 
‘‘respondent.’’ The Department shall be 
designated as the ‘‘complainant.’’ 

(b) Other persons or organizations 
shall be permitted to participate as 
parties only if the administrative law 
judge finds that the final decision 
could directly and adversely affect 
them or the class they represent, that 
they may contribute materially to the 
disposition of the proceedings and their 
interest is not adequately represented 
by existing parties, and that in the dis-
cretion of the administrative law judge 
the participation of such persons or or-
ganizations would be appropriate. 

(c) A person or organization not 
named as a respondent wishing to par-
ticipate as a party under this section 
shall submit a petition to the adminis-
trative law judge within fifteen (15) 
days after the person or organization 
has knowledge of or should have known 
about the proceeding. The petition 
shall be filed with the administrative 
law judge and served on each person or 
organization who has been made a 
party at the time of filing. Such peti-
tion shall concisely state: 

(1) Petitioner’s interest in the pro-
ceeding; 

(2) How his or her participation as a 
party will contribute materially to the 
disposition of the proceeding; 

(3) Who will appear for petitioner; 

(4) The issues on which petitioner 
wishes to participate; and 

(5) Whether petitioner intends to 
present witnesses. 

(d) Objections to the petition may be 
filed by a party within fifteen (15) days 
of the filing of the petition. If objec-
tions to the petition are filed, the ad-
ministrative law judge shall then de-
termine whether petitioners have the 
requisite interest to be a party in the 
proceedings, as defined in paragraph (b) 
of this section, and shall permit or 
deny participation accordingly. Where 
petitions to participate as parties are 
made by individuals or groups with 
common interests, the administrative 
law judge may request all such 
petititioners to designate a single rep-
resentative, or he or she may recognize 
one or more of such petitioners. The 
administrative law judge shall give 
each such petitioner as well as the par-
ties, written notice of the decision on 
his or her petition. For each petition 
granted, the administrative law judge 
shall provide a brief statement of the 
basis of the decision. If the petition is 
denied, he or she shall briefly state the 
grounds for denial and shall then treat 
the petition as a request for participa-
tion as amicus curiae. 

§ 2570.5 Consequences of default. 
For prohibited transaction penalty 

proceedings, this section shall apply in 
lieu of § 18.5(b) of this title. Failure of 
the respondent to file an answer within 
the 30 day time period provided in § 18.5 
of this title shall be deemed to con-
stitute a waiver of his right to appear 
and contest the allegations of the no-
tice, and such failure shall be deemed 
to be an admission of the facts as al-
leged in the notice for purposes of the 
prohibited transaction penalty pro-
ceeding. Such notice shall then become 
the final order of the Secretary, except 
that the administrative law judge may 
set aside a default entered under this 
provision where there is proof of defec-
tive notice. 

§ 2570.6 Consent order or settlement. 
For prohibited transaction penalty 

proceedings, the following shall apply 
in lieu of § 18.9 of this title. 

(a) General. At any time after the 
commencement of a proceeding, but at 
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least five (5) days prior to the date set 
for hearing, the parties jointly may 
move to defer the hearing for a reason-
able time to permit negotiation of a 
settlement or an agreement containing 
findings and an order disposing of the 
whole or any part of the proceeding. 
The allowance of such deferment and 
the duration thereof shall be in the dis-
cretion of the administrative law 
judge, after consideration of such fac-
tors as the nature of the proceeding, 
the requirements of the public interest, 
the representations of the parties and 
the probability of reaching an agree-
ment which will result in a just dis-
position of the issues involved. 

(b) Content. Any agreement con-
taining consent findings and an order 
disposing of a proceeding or any part 
thereof shall also provide: 

(1) That the order shall have the 
same force and effect as an order made 
after full hearing; 

(2) That the entire record on which 
any order may be based shall consist 
solely of the notice and the agreement; 

(3) A waiver of any further proce-
dural steps before the administrative 
law judge; 

(4) A waiver of any right to challenge 
or contest the validity of the order and 
decision entered into in accordance 
with the agreement; and 

(5) That the order and decision of the 
administrative law judge shall be final 
agency action. 

(c) Submission. On or before the expi-
ration of the time granted for negotia-
tions, but, in any case, at least five (5) 
days prior to the date set for hearing, 
the parties or their authorized rep-
resentative or their counsel may: 

(1) Submit the proposed agreement 
containing consent findings and an 
order to the administrative law judge; 
or 

(2) Notify the administrative law 
judge that the parties have reached a 
full settlement and have agreed to dis-
missal of the action subject to compli-
ance with the terms of the settlement; 
or 

(3) Inform the administrative law 
judge that agreement cannot be 
reached. 

(d) Disposition. In the event a settle-
ment agreement containing consent 
findings and an order is submitted 

within the time allowed therefor, the 
administrative law judge shall issue a 
decision incorporating such findings 
and agreement within thirty (30) days 
of his receipt of such document. The 
decision of the administrative law 
judge shall incorporate all of the find-
ings, terms, and conditions of the set-
tlement agreement and consent order 
of the parties. Such decision shall be-
come final agency action within the 
meaning of 5 U.S.C. 704. 

(e) Settlement without consent of all 
parties. In cases in which some, but not 
all, of the parties to a proceeding sub-
mit a consent agreement to the admin-
istrative law judge, the following pro-
cedure shall apply: 

(1) If all of the parties have not con-
sented to the proposed settlement sub-
mitted to the administrative law judge, 
then such non-consenting parties must 
receive notice, and a copy, of the pro-
posed settlement at the time it is sub-
mitted to the administrative law judge; 

(2) Any non-consenting party shall 
have fifteen (15) days to file any objec-
tions to the proposed settlement with 
the administrative law judge and all 
other parties; 

(3) If any party submits an objection 
to the proposed settlement, the admin-
istrative law judge shall decide within 
thirty (30) days after receipt of such 
objections whether he shall sign or re-
ject the proposed settlement. Where 
the record lacks substantial evidence 
upon which to base a decision or there 
is a genuine issue of material fact, then 
the administrative law judge may es-
tablish procedures for the purpose of 
receiving additional evidence upon 
which a decision on the contested 
issues may reasonably be based; 

(4) If there are no objections to the 
proposed settlement, or if the adminis-
trative law judge decides to sign the 
proposed settlement after reviewing 
any such objections, the administra-
tive law judge shall incorporate the 
consent agreement into a decision 
meeting the requirements of paragraph 
(d) of this section. 

§ 2570.7 Scope of discovery. 

For prohibited transaction penalty 
proceedings, this section shall apply in 
lieu of § 18.14 of this title. 
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(a) A party may file a motion to con-
duct discovery with the administrative 
law judge. The motion for discovery 
shall be granted by the administrative 
law judge only upon a showing of good 
cause. In order to establish ‘‘good 
cause’’ for the purposes of this section, 
a party must show that the discovery 
requested relates to a genuine issue as 
to a material fact that is relevant to 
the proceeding. The order of the admin-
istrative law judge shall expressly 
limit the scope and terms of discovery 
to that for which ‘‘good cause’’ has 
been shown, as provided in this para-
graph. 

(b) A party may obtain discovery of 
documents and tangible things other-
wise discoverable under paragraph (a) 
of this section and prepared in antici-
pation of or for the hearing by or for 
another party’s representative (includ-
ing his or her attorney, consultant, 
surety, indemnitor, insurer, or agent) 
only upon a showing that the party 
seeking discovery has substantial need 
of the materials or information in the 
preparation of his or her case and that 
he or she is unable without undue hard-
ship to obtain the substantial equiva-
lent of the materials or information by 
other means. In ordering discovery of 
such materials when the required 
showing has been made, the adminis-
trative law judge shall protect against 
disclosure of the mental impressions, 
conclusions, opinions, or legal theories 
of an attorney or other representative 
of a party concerning the proceeding. 

§ 2570.8 Summary decision. 

For prohibited transaction penalty 
proceedings, this section shall apply in 
lieu of § 18.41 of this title. 

(a) No genuine issue of material fact. (1) 
Where no genuine issue of a material 
fact is found to have been raised, the 
administrative law judge may issue a 
decision which, in the absence of an ap-
peal pursuant to §§ 2570.10–2570.12 of this 
part, shall become a final order. 

(2) A decision made under this para-
graph shall include a statement of: 

(i) Findings of fact and conclusions of 
law, and the reasons therefor, on all 
issues presented; and 

(ii) Any terms and conditions of the 
rule or order. 

(3) A copy of any decision under this 
paragraph shall be served on each 
party. 

(b) Hearings on issue of fact. Where a 
genuine question of material fact is 
raised, the administrative law judge 
shall, and in any other case may, set 
the case for an evidentiary hearing. 

§ 2570.9 Decision of the administrative 
law judge. 

For prohibited transaction penalty 
proceedings, this section shall apply in 
lieu of § 18.57 of this title 

(a) Proposed findings of fact, conclu-
sions, and order. Within twenty (20) 
days of the filing of the transcript of 
the testimony or such additional time 
as the administrative law judge may 
allow, each party may file with the ad-
ministrative law judge, subject to the 
judge’s discretion, proposed findings of 
fact, conclusions of law, and order to-
gether with a supporting brief express-
ing the reasons for such proposals. 
Such proposals and brief shall be 
served on all parties, and shall refer to 
all portions of the record and to all au-
thorities relied upon in support of each 
proposal. 

(b) Decision of the administrative law 
judge. Within a reasonable time after 
the time allowed for the filing of the 
proposed findings of fact, conclusions 
of law, and order, or within thirty (30) 
days after receipt of an agreement con-
taining consent findings and order dis-
posing of the disputed matter in whole, 
the administrative law judge shall 
make his or her decision. The decision 
of the administrative law judge shall 
include findings of fact and conclusions 
of law with reasons therefor upon each 
material issue of fact of law presented 
on the record. The decision of the ad-
ministrative law judge shall be based 
upon the whole record. In a contested 
case in which the Department and the 
Respondent have presented their posi-
tions to the administrative law judge 
pursuant to the procedures for prohib-
ited transaction penalty proceedings as 
set forth in this part, the penalty (if 
any) which may be included in the de-
cision of the administrative law judge 
shall be limited to the sanction ex-
pressly provided for in section 502(i) of 
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1 Section 102 of Presidential Reorganization 
Plan No. 4 of 1978 (3 CFR part 332 (1978), re-
printed in 5 U.S.C. app. at 672 (2006), and in 92 
Stat. 3790 (1978)), effective December 31, 1978, 
generally transferred the authority of the 
Secretary of the Treasury to issue adminis-
trative exemptions under section 4975(c)(2) of 
the Code to the Department of Labor. 

ERISA. It shall be supported by reli-
able and probative evidence. The deci-
sion of the administrative law judge 
shall become final agency action with-
in the meaning of 5 U.S.C. 704 unless an 
appeal is made pursuant to the proce-
dures set forth in §§ 2570.10 through 
2570.12. 

§ 2570.10 Review by the Secretary. 
(a) The Secretary may review a deci-

sion of an administrative law judge. 
Such a review may occur only when a 
party files a notice of appeal from a de-
cision of an administrative law judge 
within twenty (20) days of the issuance 
of such decision. In all other cases, the 
decision of the administrative law 
judge shall become final agency action 
within the meaning of 5 U.S.C. 704. 

(b) A notice of appeal to the Sec-
retary shall state with specificity the 
issue(s) in the decision of the adminis-
trative law judge on which the party is 
seeking review. Such notice of appeal 
must be served on all parties of record. 

(c) Upon receipt of a notice of appeal, 
the Secretary shall request the Chief 
Administrative Law Judge to submit 
to him a copy of the entire record be-
fore the administrative law judge. 

§ 2570.11 Scope of review. 
The review of the Secretary shall not 

be a de novo proceeding but rather a re-
view of the record established before 
the administrative law judge. There 
shall be no opportunity for oral argu-
ment. 

§ 2570.12 Procedures for review by the 
Secretary. 

(a) Upon receipt of a notice of appeal, 
the Secretary shall establish a briefing 
schedule which shall be served on all 
parties of record. Upon motion of one 
or more of the parties, the Secretary 
may, in his discretion, permit the sub-
mission of reply briefs. 

(b) The Secretary shall issue a deci-
sion as promptly as possible after re-
ceipt of the briefs of the parties. The 
Secretary may affirm, modify, or set 
aside, in whole or in part, the decision 
on appeal and shall issue a statement 
of reasons and bases for the action(s) 
taken. Such decision by the Secretary 
shall be final agency action within the 
meaning of 5 U.S.C. 704. 

Subpart B—Procedures Governing 
the Filing and Processing of 
Prohibited Transaction Exemp-
tion Applications 

SOURCE: 76 FR 66644, Oct. 27, 2011, unless 
otherwise noted. 

§ 2570.30 Scope of rules. 

(a) The rules of procedure set forth in 
this subpart apply to prohibited trans-
action exemptions issued by the De-
partment under the authority of: 

(1) Section 408(a) of the Employee Re-
tirement Income Security Act of 1974 
(ERISA); 

(2) Section 4975(c)(2) of the Internal 
Revenue Code of 1986 (the Code); 1 or 

(3) The Federal Employees’ Retire-
ment System Act of 1986 (FERSA) (5 
U.S.C. 8477(c)(3)). 

(b) Under these rules of procedure, 
the Department may conditionally or 
unconditionally exempt any fiduciary 
or transaction, or class of fiduciaries or 
transactions, from all or part of the re-
strictions imposed by section 406 of 
ERISA and the corresponding restric-
tions of the Code and FERSA. While 
administrative exemptions granted 
under these rules are ordinarily pro-
spective in nature, an applicant may 
also obtain retroactive relief for past 
prohibited transactions if certain safe-
guards described in this subpart were 
in place at the time the transaction 
was consummated. 

(c) These rules govern the filing and 
processing of applications for both in-
dividual and class exemptions that the 
Department may propose and grant 
pursuant to the authorities cited in 
paragraph (a) of this section. The De-
partment may also propose and grant 
exemptions on its own motion, in 
which case the procedures relating to 
publication of notices, hearings, eval-
uation and public inspection of the ad-
ministrative record, and modification 
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or revocation of previously granted ex-
emptions will apply. 

(d) The issuance of an administrative 
exemption by the Department under 
these procedural rules does not relieve 
a fiduciary or other party in interest or 
disqualified person with respect to a 
plan from the obligation to comply 
with certain other provisions of 
ERISA, the Code, or FERSA, including 
any prohibited transaction provisions 
to which the exemption does not apply, 
and the general fiduciary responsi-
bility provisions of ERISA which re-
quire, among other things, that a fidu-
ciary discharge his or her duties re-
specting the plan solely in the inter-
ests of the participants and bene-
ficiaries of the plan and in a prudent 
fashion; nor does it affect the require-
ment of section 401(a) of the Code that 
the plan must operate for the exclusive 
benefit of the employees of the em-
ployer maintaining the plan and their 
beneficiaries. 

(e) The Department will not propose 
or issue exemptions upon oral request 
alone, nor will the Department grant 
exemptions orally. An applicant for an 
administrative exemption may request 
and receive oral advice from Depart-
ment employees in preparing an ex-
emption application. However, such ad-
vice does not constitute part of the ad-
ministrative record and is not binding 
on the Department in its processing of 
an exemption application or in its ex-
amination or audit of a plan. 

(f) The Department will generally 
treat any exemption application that is 
filed solely under section 408(a) of 
ERISA or solely under section 4975(c)(2) 
of the Code as an exemption request 
filed under both section 408(a) and sec-
tion 4975(c)(2) if it relates to a trans-
action that would be prohibited both 
by ERISA and the corresponding provi-
sions of the Code. 

§ 2570.31 Definitions. 
For purposes of these procedures, the 

following definitions apply: 
(a) An affiliate of a person means— 
(1) Any person directly or indirectly 

through one or more intermediaries, 
controlling, controlled by, or under 
common control with the person. For 
purposes of this paragraph, the term 
‘‘control’’ means the power to exercise 

a controlling influence over the man-
agement or policies of a person other 
than an individual; 

(2) Any director of, relative of, or 
partner in, any such person; 

(3) Any corporation, partnership, 
trust, or unincorporated enterprise of 
which such person is an officer, direc-
tor, or a 5 percent or more partner or 
owner; or 

(4) Any employee or officer of the 
person who— 

(i) Is highly compensated (as defined 
in section 4975(e)(2)(H) of the Code), or 

(ii) Has direct or indirect authority, 
responsibility, or control regarding the 
custody, management, or disposition of 
plan assets involved in the subject ex-
emption transaction. 

(b) A class exemption is an administra-
tive exemption, granted under section 
408(a) of ERISA, section 4975(c)(2) of 
the Code, and/or 5 U.S.C. 8477(c)(3), 
which applies to any transaction and 
party in interest within the class of 
transactions and parties in interest 
specified in the exemption when the 
conditions of the exemption are satis-
fied. 

(c) Department means the U.S. De-
partment of Labor and includes the 
Secretary of Labor or his or her dele-
gate exercising authority with respect 
to prohibited transaction exemptions 
to which this subpart applies. 

(d) Exemption transaction means the 
transaction or transactions for which 
an exemption is requested. 

(e) An individual exemption is an ad-
ministrative exemption, granted under 
section 408(a) of ERISA, section 
4975(c)(2) of the Code, and/or 5 U.S.C. 
8477(c)(3), which applies only to the 
specific parties in interest and trans-
actions named or otherwise defined in 
the exemption. 

(f) A party in interest means a person 
described in section 3(14) of ERISA or 5 
U.S.C. 8477(a)(4) and includes a disquali-
fied person, as defined in section 
4975(e)(2) of the Code. 

(g) Pooled fund means an account or 
fund for the collective investment of 
the assets of two or more unrelated 
plans, including (but not limited to) a 
pooled separate account maintained by 
an insurance company and a common 
or collective trust fund maintained by 
a bank or similar financial institution. 
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(h) A qualified appraisal report is any 
appraisal report that satisfies all of the 
requirements set forth in this subpart 
at § 2570.34(c)(4). 

(i) A qualified independent appraiser is 
any individual or entity with appro-
priate training, experience, and facili-
ties to provide a qualified appraisal re-
port on behalf of the plan regarding the 
particular asset or property appraised 
in the report, that is independent of 
and unrelated to any party in interest 
engaging in the exemption transaction 
and its affiliates; in general, the deter-
mination as to the independence of the 
appraiser is made by the Department 
on the basis of all relevant facts and 
circumstances. In making this deter-
mination, the Department generally 
will take into account the amount of 
both the appraiser’s revenues and pro-
jected revenues for the current federal 
income tax year (including amounts re-
ceived for preparing the appraisal re-
port) that will be derived from the 
party in interest or its affiliates rel-
ative to the appraiser’s revenues from 
all sources for the prior federal income 
tax year. Absent facts and cir-
cumstances demonstrating a lack of 
independence, the Department will op-
erate according to the presumption 
that such appraiser will be independent 
if the revenues it receives or is pro-
jected to receive, within the current 
federal income tax year, from parties 
in interest (and their affiliates) to the 
transaction are not more than 2% of 
such appraiser’s annual revenues based 
upon its prior income tax year. Al-
though the presumption does not apply 
when the aforementioned percentage 
exceeds 2%, an appraiser nonetheless 
may be considered independent based 
upon other facts and circumstances 
provided that it receives or is projected 
to receive revenues that are not more 
than 5% within the current federal in-
come tax year from parties in interest 
(and their affiliates) to the transaction 
based upon its prior income tax year. 

(j) A qualified independent fiduciary is 
any individual or entity with appro-
priate training, experience, and facili-
ties to act on behalf of the plan regard-
ing the exemption transaction in ac-
cordance with the fiduciary duties and 
responsibilities prescribed by ERISA, 
that is independent of and unrelated to 

any party in interest engaging in the 
exemption transaction and its affili-
ates; in general, the determination as 
to the independence of a fiduciary is 
made by the Department on the basis 
of all relevant facts and circumstances. 
In making this determination, the De-
partment generally will take into ac-
count the amount of both the fidu-
ciary’s revenues and projected revenues 
for the current federal income tax year 
(including amounts received for pre-
paring fiduciary reports) that will be 
derived from the party in interest or 
its affiliates relative to the fiduciary’s 
revenues from all sources for the prior 
federal income tax year. Absent facts 
and circumstances demonstrating a 
lack of independence, the Department 
will operate according to the presump-
tion that such fiduciary will be inde-
pendent if the revenues it receives or is 
projected to receive, within the current 
federal income tax year, from parties 
in interest (and their affiliates) to the 
transaction are not more than 2% of 
such fiduciary’s annual revenues based 
upon its prior income tax year. Al-
though the presumption does not apply 
when the aforementioned percentage 
exceeds 2%, a fiduciary nonetheless 
may be considered independent based 
upon other facts and circumstances 
provided that it receives or is projected 
to receive revenues that are not more 
than 5% within the current federal in-
come tax year from parties in interest 
(and their affiliates) to the transaction 
based upon its prior income tax year. 

§ 2570.32 Persons who may apply for 
exemptions. 

(a) The Department will initiate ex-
emption proceedings upon the applica-
tion of: 

(1) Any party in interest to a plan 
who is or may be a party to the exemp-
tion transaction; 

(2) Any plan which is a party to the 
exemption transaction; or 

(3) In the case of an application for 
an exemption covering a class of par-
ties in interest or a class of trans-
actions, in addition to any person de-
scribed in paragraphs (a)(1) and (2) of 
this section, an association or organi-
zation representing parties in interest 
who may be parties to the exemption 
transaction. 
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(b) An application by or for a person 
described in paragraph (a) of this sec-
tion, may be submitted by the appli-
cant or by an authorized representa-
tive. An application submitted by a 
representative of the applicant must 
include proof of authority in the form 
of: 

(1) A power of attorney; or 
(2) A written certification from the 

applicant that the representative is au-
thorized to file the application. 

(c) If the authorized representative of 
an applicant submits an application for 
an exemption to the Department to-
gether with proof of authority to file 
the application as required by para-
graph (b) of this section, the Depart-
ment will direct all correspondence and 
inquiries concerning the application to 
the representative unless requested to 
do otherwise by the applicant. 

§ 2570.33 Applications the Department 
will not ordinarily consider. 

(a) The Department ordinarily will 
not consider: 

(1) An application that fails to in-
clude all the information required by 
§§ 2570.34 and 2570.35 of this subpart or 
otherwise fails to conform to the re-
quirements of these procedures; or 

(2) An application involving a trans-
action or transactions which are the 
subject of an investigation for possible 
violations of part 1 or 4 of subtitle B of 
Title I of ERISA or section 8477 or 8478 
of FERSA or an application involving a 
party in interest who is the subject of 
such an investigation or who is a de-
fendant in an action by the Depart-
ment or the Internal Revenue Service 
to enforce the above-mentioned provi-
sions of ERISA or FERSA. 

(b) An application for an individual 
exemption relating to a specific trans-
action or transactions ordinarily will 
not be considered if the Department 
has under consideration a class exemp-
tion relating to the same type of trans-
action or transactions. Notwith-
standing the foregoing, the Depart-
ment may consider such an application 
if the issuance of the final class exemp-
tion may not be imminent, and the De-
partment determines that time con-
straints necessitate consideration of 
the transaction on an individual basis. 

(c) The administrative record of an 
exemption application includes the ini-
tial exemption application and any 
supporting information provided by the 
applicant (as well as any comments 
and testimony received by the Depart-
ment in connection with an applica-
tion). If an applicant designates as con-
fidential any information required by 
these regulations or requested by the 
Department, the Department will de-
termine whether the information is 
material to the exemption determina-
tion. If it determines the information 
to be material, the Department will 
not process the application unless the 
applicant withdraws the claim of con-
fidentiality. 

(d) If for any reason the Department 
decides not to consider an exemption 
application, it will inform the appli-
cant in writing of that decision and of 
the reasons therefore. 

§ 2570.34 Information to be included in 
every exemption application. 

(a) All applications for exemptions 
must contain the following informa-
tion: 

(1) The name(s) of the applicant(s); 
(2) A detailed description of the ex-

emption transaction including identi-
fication of all the parties in interest in-
volved, a description of any larger inte-
grated transaction of which the exemp-
tion transaction is a part, and a chro-
nology of the events leading up to the 
transaction; 

(3) The identity of any representa-
tives for the affected plan(s) and par-
ties in interest and what individuals or 
entities they represent; 

(4) The reasons a plan would have for 
entering into the exemption trans-
action; 

(5) The prohibited transaction provi-
sions from which exemptive relief is re-
quested and the reason why the trans-
action would violate each such provi-
sion; 

(6) Whether the exemption trans-
action is customary for the industry or 
class involved; 

(7) Whether the exemption trans-
action is or has been the subject of an 
investigation or enforcement action by 
the Department or by the Internal Rev-
enue Service; and 
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(8) The hardship or economic loss, if 
any, which would result to the person 
or persons on behalf of whom the ex-
emption is sought, to affected plans, 
and to their participants and bene-
ficiaries from denial of the exemption. 

(b) All applications for exemption 
must also contain the following: 

(1) A statement explaining why the 
requested exemption would be— 

(i) Administratively feasible; 
(ii) In the interests of affected plans 

and their participants and bene-
ficiaries; and 

(iii) Protective of the rights of par-
ticipants and beneficiaries of affected 
plans. 

(2) With respect to the notification of 
interested persons required by § 2570.43: 

(i) A description of the interested 
persons to whom the applicant intends 
to provide notice; 

(ii) The manner in which the appli-
cant will provide such notice; and 

(iii) An estimate of the time the ap-
plicant will need to furnish notice to 
all interested persons following publi-
cation of a notice of the proposed ex-
emption in the FEDERAL REGISTER. 

(3) If an advisory opinion has been re-
quested by any party to the exemption 
transaction from the Department with 
respect to any issue relating to the ex-
emption transaction— 

(i) A copy of the letter concluding 
the Department’s action on the advi-
sory opinion request; or 

(ii) If the Department has not yet 
concluded its action on the request: 

(A) A copy of the request or the date 
on which it was submitted together 
with the Department’s correspondence 
control number as indicated in the ac-
knowledgment letter; and 

(B) An explanation of the effect of 
the issuance of an advisory opinion 
upon the exemption transaction. 

(4) If the application is to be signed 
by anyone other than an individual 
party in interest seeking exemptive re-
lief on his or her own behalf, a state-
ment which— 

(i) Identifies the individual signing 
the application and his or her position 
or title; and 

(ii) Explains briefly the basis of his 
or her familiarity with the matters dis-
cussed in the application. 

(5)(i) A declaration in the following 
form: 

Under penalty of perjury, I declare that I 
am familiar with the matters discussed in 
this application and, to the best of my 
knowledge and belief, the representations 
made in this application are true and cor-
rect. 

(ii) This declaration must be dated 
and signed by: 

(A) The applicant, in its individual 
capacity, in the case of an individual 
party in interest seeking exemptive re-
lief on his or her own behalf; 

(B) A corporate officer or partner 
where the applicant is a corporation or 
partnership; 

(C) A designated officer or official 
where the applicant is an association, 
organization or other unincorporated 
enterprise; or 

(D) The plan fiduciary that has the 
authority, responsibility, and control 
with respect to the exemption trans-
action where the applicant is a plan. 

(c) Specialized statements, as appli-
cable, from a qualified independent ap-
praiser acting solely on behalf of the 
plan, such as appraisal reports or anal-
yses of market conditions, submitted 
to support an application for exemp-
tion must be accompanied by a state-
ment of consent from such appraiser 
acknowledging that the statement is 
being submitted to the Department as 
part of an application for exemption. 
Such statements must also contain the 
following written information: 

(1) A copy of the qualified inde-
pendent appraiser’s engagement letter 
with the plan describing the specific 
duties the appraiser shall undertake; 

(2) A summary of the qualified inde-
pendent appraiser’s qualifications to 
serve in such capacity; 

(3) A detailed description of any rela-
tionship that the qualified independent 
appraiser has had or may have with 
any party in interest engaging in the 
transaction with the plan, or its affili-
ates, that may influence the appraiser; 

(4) A written appraisal report pre-
pared by the qualified independent ap-
praiser, acting solely on behalf of the 
plan, rather than, for example, on be-
half of the plan sponsor, which satisfies 
the following requirements: 

(i) The report must describe the 
method(s) used in determining the fair 
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market value of the subject asset(s) 
and an explanation of why such method 
best reflects the fair market value of 
the asset(s); 

(ii) The report must take into ac-
count any special benefit that the 
party in interest or its affiliate(s) may 
derive from control of the asset(s), 
such as from owning an adjacent parcel 
of real property or gaining voting con-
trol over a company; and 

(iii) The report must be current and 
not more than one year old from the 
date of the transaction, and there must 
be a written update by the qualified 
independent appraiser affirming the ac-
curacy of the appraisal as of the date of 
the transaction. If the appraisal report 
is a year old or more, a new appraisal 
shall be submitted to the Department 
by the applicant. 

(5) If the subject of the appraisal re-
port is real property, the qualified 
independent appraiser shall submit a 
written representation that he or she is 
a member of a professional organiza-
tion of appraisers that can sanction its 
members for misconduct; 

(6) If the subject of the appraisal re-
port is an asset other than real prop-
erty, the qualified independent ap-
praiser shall submit a written rep-
resentation describing the appraiser’s 
prior experience in valuing assets of 
the same type; and 

(7) The qualified independent ap-
praiser shall submit a written rep-
resentation disclosing the percentage 
of its current revenue that is derived 
from any party in interest involved in 
the transaction or its affiliates; in gen-
eral, such percentage shall be com-
puted by comparing, in fractional form: 

(i) The amount of the appraiser’s pro-
jected revenues from the current fed-
eral income tax year (including 
amounts received from preparing the 
appraisal report) that will be derived 
from the party in interest or its affili-
ates (expressed as a numerator); and 

(ii) The appraiser’s revenues from all 
sources for the prior federal income tax 
year (expressed as a denominator). 

(d) For those exemption transactions 
requiring the retention of a qualified 
independent fiduciary to represent the 
interests of the plan, a statement must 
be submitted by such fiduciary that 

contains the following written infor-
mation: 

(1) A signed and dated declaration 
under penalty of perjury that, to the 
best of the qualified independent fidu-
ciary’s knowledge and belief, all of the 
representations made in such state-
ment are true and correct; 

(2) A copy of the qualified inde-
pendent fiduciary’s engagement letter 
with the plan describing the fiduciary’s 
specific duties; 

(3) An explanation for the conclusion 
that the fiduciary is a qualified inde-
pendent fiduciary, which also must in-
clude a summary of that person’s 
qualifications to serve in such capac-
ity, as well as a description of any 
prior experience by that person or 
other demonstrated characteristics of 
the fiduciary (such as special areas of 
expertise) that render that person or 
entity suitable to perform its duties on 
behalf of the plan with respect to the 
exemption transaction; 

(4) A detailed description of any rela-
tionship that the qualified independent 
fiduciary has had or may have with the 
party in interest engaging in the trans-
action with the plan or its affiliates; 

(5) An acknowledgement by the 
qualified independent fiduciary that it 
understands its duties and responsibil-
ities under ERISA in acting as a fidu-
ciary on behalf of the plan rather than, 
for example, acting on behalf of the 
plan sponsor; 

(6) The qualified independent fidu-
ciary’s opinion on whether the pro-
posed transaction would be in the in-
terests of the plan and of its partici-
pants and beneficiaries, and protective 
of the rights of participants and bene-
ficiaries of such plan, along with a 
statement of the reasons on which the 
opinion is based; 

(7) Where the proposed transaction is 
continuing in nature, a declaration by 
the qualified independent fiduciary 
that it is authorized to take all appro-
priate actions to safeguard the inter-
ests of the plan, and shall, during the 
pendency of the transaction: 

(i) Monitor the transaction on behalf 
of the plan on a continuing basis; 

(ii) Ensure that the transaction re-
mains in the interests of the plan and, 
if not, take any appropriate actions 
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available under the particular cir-
cumstances; and 

(iii) Enforce compliance with all con-
ditions and obligations imposed on any 
party dealing with the plan with re-
spect to the transaction; and 

(8) The qualified independent fidu-
ciary shall submit a written represen-
tation disclosing the percentage of 
such fiduciary’s current revenue that is 
derived from any party in interest in-
volved in the transaction or its affili-
ates; in general, such percentage shall 
be computed by comparing, in frac-
tional form: 

(i) The amount of the fiduciary’s pro-
jected revenues from the current fed-
eral income tax year that will be de-
rived from the party in interest or its 
affiliates (expressed as a numerator); 
and 

(ii) The fiduciary’s revenues from all 
sources (excluding fixed, non-discre-
tionary retirement income) for the 
prior federal income tax year (ex-
pressed as a denominator). 

(e) Specialized statements, as appli-
cable, from other third-party experts, 
including but not limited to econo-
mists or market specialists, submitted 
on behalf of the plan to support an ap-
plication for exemption must be ac-
companied by a statement of consent 
from such expert acknowledging that 
the statement prepared on behalf of the 
plan is being submitted to the Depart-
ment as part of an application for ex-
emption. Such statements must also 
contain the following written informa-
tion: 

(1) A copy of the expert’s engagement 
letter with the plan describing the spe-
cific duties the expert will undertake; 

(2) A summary of the expert’s quali-
fications to serve in such capacity; and 

(3) A detailed description of any rela-
tionship that the expert has had or 
may have with any party in interest 
engaging in the transaction with the 
plan, or its affiliates, that may influ-
ence the actions of the expert. 

(f) An application for exemption may 
also include a draft of the requested ex-
emption which describes the trans-
action and parties in interest for which 
exemptive relief is sought and the spe-
cific conditions under which the ex-
emption would apply. 

§ 2570.35 Information to be included in 
applications for individual exemp-
tions only. 

(a) Except as provided in paragraph 
(c) of this section, every application for 
an individual exemption must include, 
in addition to the information specified 
in § 2570.34 of this subpart, the fol-
lowing information: 

(1) The name, address, telephone 
number, and type of plan or plans to 
which the requested exemption applies; 

(2) The Employer Identification 
Number (EIN) and the plan number 
(PN) used by such plan or plans in all 
reporting and disclosure required by 
the Department; 

(3) Whether any plan or trust affected 
by the requested exemption has ever 
been found by the Department, the In-
ternal Revenue Service, or by a court 
to have violated the exclusive benefit 
rule of section 401(a) of the Code, sec-
tion 4975(c)(1) of the Code, section 406 
or 407(a) of ERISA, or 5 U.S.C. 
8477(c)(3), including a description of the 
circumstances surrounding such viola-
tion; 

(4) Whether any relief under section 
408(a) of ERISA, section 4975(c)(2) of 
the Code, or 5 U.S.C. 8477(c)(3) has been 
requested by, or provided to, the appli-
cant or any of the parties on behalf of 
whom the exemption is sought and, if 
so, the exemption application number 
or the prohibited transaction exemp-
tion number; 

(5) Whether the applicant or any of 
the parties in interest involved in the 
exemption transaction is currently, or 
has been within the last five years, a 
defendant in any lawsuit or criminal 
action concerning such person’s con-
duct as a fiduciary or party in interest 
with respect to any plan (other than a 
lawsuit with respect to a routine claim 
for benefits), and a description of the 
circumstances of such lawsuit or crimi-
nal action; 

(6) Whether the applicant (including 
any person described in 
§ 2570.34(b)(5)(ii)) or any of the parties 
in interest involved in the exemption 
transaction has, within the last 13 
years, been either convicted or released 
from imprisonment, whichever is later, 
as a result of: any felony involving 
abuse or misuse of such person’s posi-
tion or employment with an employee 
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benefit plan or a labor organization; 
any felony arising out of the conduct of 
the business of a broker, dealer, invest-
ment adviser, bank, insurance com-
pany or fiduciary; income tax evasion; 
any felony involving the larceny, theft, 
robbery, extortion, forgery, counter-
feiting, fraudulent concealment, em-
bezzlement, fraudulent conversion, or 
misappropriation of funds or securities; 
conspiracy or attempt to commit any 
such crimes or a crime of which any of 
the foregoing crimes is an element; or 
any other crime described in section 
411 of ERISA, and a description of the 
circumstances of any such conviction. 
For purposes of this section, a person 
shall be deemed to have been ‘‘con-
victed’’ from the date of the judgment 
of the trial court, regardless of whether 
that judgment remains under appeal; 

(7) Whether, within the last five 
years, any plan affected by the exemp-
tion transaction, or any party in inter-
est involved in the exemption trans-
action, has been under investigation or 
examination by, or has been engaged in 
litigation or a continuing controversy 
with, the Department, the Internal 
Revenue Service, the Justice Depart-
ment, the Pension Benefit Guaranty 
Corporation, or the Federal Retirement 
Thrift Investment Board involving 
compliance with provisions of ERISA, 
provisions of the Code relating to em-
ployee benefit plans, or provisions of 
FERSA relating to the Federal Thrift 
Savings Fund. If so, the applicant must 
provide a brief statement describing 
the investigation, examination, litiga-
tion or controversy. The Department 
reserves the right to require the pro-
duction of additional information or 
documentation concerning any of the 
above matters. In this regard, a denial 
of the exemption application will re-
sult from a failure to provide addi-
tional information requested by the 
Department. 

(8) Whether any plan affected by the 
requested exemption has experienced a 
reportable event under section 4043 of 
ERISA, and, if so, a description of the 
circumstances of any such reportable 
event; 

(9) Whether a notice of intent to ter-
minate has been filed under section 
4041 of ERISA respecting any plan af-
fected by the requested exemption, 

and, if so, a description of the cir-
cumstances for the issuance of such no-
tice; 

(10) Names, addresses, and taxpayer 
identifying numbers of all parties in in-
terest involved in the subject trans-
action; 

(11) The estimated number of partici-
pants and beneficiaries in each plan af-
fected by the requested exemption as of 
the date of the application; 

(12) The percentage of the fair mar-
ket value of the total assets of each af-
fected plan that is involved in the ex-
emption transaction; 

(13) Whether the exemption trans-
action has been consummated or will 
be consummated only if the exemption 
is granted; 

(14) If the exemption transaction has 
already been consummated: 

(i) The circumstances which resulted 
in plan fiduciaries causing the plan(s) 
to engage in the transaction before ob-
taining an exemption from the Depart-
ment; 

(ii) Whether the transaction has been 
terminated; 

(iii) Whether the transaction has 
been corrected as defined in Code sec-
tion 4975(f)(5); 

(iv) Whether Form 5330, Return of 
Excise Taxes Related to Employee Ben-
efit Plans, has been filed with the In-
ternal Revenue Service with respect to 
the transaction; and 

(v) Whether any excise taxes due 
under section 4975(a) and (b) of the 
Code, or any civil penalties due under 
section 502(i) or (l) of ERISA by reason 
of the transaction have been paid. If so, 
the applicant should submit docu-
mentation (e.g., a canceled check) dem-
onstrating that the excise taxes or 
civil penalties were paid. 

(15) The name of every person who 
has investment discretion over any 
plan assets involved in the exemption 
transaction and the relationship of 
each such person to the parties in in-
terest involved in the exemption trans-
action and the affiliates of such parties 
in interest; 

(16) Whether or not the assets of the 
affected plan(s) are invested in loans to 
any party in interest involved in the 
exemption transaction, in property 
leased to any such party in interest, or 
in securities issued by any such party 
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in interest, and, if such investments 
exist, a statement for each of these 
three types of investments which indi-
cates: 

(i) The type of investment to which 
the statement pertains; 

(ii) The aggregate fair market value 
of all investments of this type as re-
flected in the plan’s most recent an-
nual report; 

(iii) The approximate percentage of 
the fair market value of the plan’s 
total assets as shown in such annual 
report that is represented by all invest-
ments of this type; and 

(iv) The statutory or administrative 
exemption covering these investments, 
if any. 

(17) The approximate aggregate fair 
market value of the total assets of 
each affected plan; 

(18) The person(s) who will bear the 
costs of the exemption application and 
of notifying interested persons; and 

(19) Whether an independent fidu-
ciary is or will be involved in the ex-
emption transaction and, if so, the 
names of the persons who will bear the 
cost of the fee payable to such fidu-
ciary. 

(b) Each application for an individual 
exemption must also include: 

(1) True copies of all contracts, deeds, 
agreements, and instruments, as well 
as relevant portions of plan documents, 
trust agreements, and any other docu-
ments bearing on the exemption trans-
action; 

(2) A discussion of the facts relevant 
to the exemption transaction that are 
reflected in these documents and an 
analysis of their bearing on the re-
quested exemption; 

(3) A copy of the most recent finan-
cial statements of each plan affected 
by the requested exemption; and 

(4) A net worth statement with re-
spect to any party in interest that is 
providing a personal guarantee with re-
spect to the exemption transaction. 

(c) Special rule for applications for 
individual exemption involving pooled 
funds: 

(1) The information required by para-
graphs (a)(8) through (12) of this sec-
tion is not required to be furnished in 
an application for individual exemp-
tion involving one or more pooled 
funds; 

(2) The information required by para-
graphs (a)(1) through (7) and (a)(13) 
through (19) of this section and by 
paragraphs (b)(1) through (3) of this 
section must be furnished in reference 
to the pooled fund, rather than to the 
plans participating therein. (For pur-
poses of this paragraph, the informa-
tion required by paragraph (a)(16) of 
this section relates solely to other 
pooled fund transactions with, and in-
vestments in, parties in interest in-
volved in the exemption transaction 
which are also sponsors of plans which 
invest in the pooled fund.); 

(3) The following information must 
also be furnished— 

(i) The estimated number of plans 
that are participating (or will partici-
pate) in the pooled fund; and 

(ii) The minimum and maximum lim-
its imposed by the pooled fund (if any) 
on the portion of the total assets of 
each plan that may be invested in the 
pooled fund. 

(4) Additional requirements for appli-
cations for individual exemption in-
volving pooled funds in which certain 
plans participate. 

(i) This paragraph applies to any ap-
plication for an individual exemption 
involving one or more pooled funds in 
which any plan participating therein— 

(A) Invests an amount which exceeds 
20% of the total assets of the pooled 
fund, or 

(B) Covers employees of: 
(1) The party sponsoring or maintain-

ing the pooled fund, or any affiliate of 
such party, or 

(2) Any fiduciary with investment 
discretion over the pooled fund’s as-
sets, or any affiliate of such fiduciary. 

(ii) The exemption application must 
include, with respect to each plan de-
scribed in paragraph (c)(4)(i) of this 
section, the information required by 
paragraphs (a)(1) through (3), (a)(5) 
through (7), (a)(10), (a)(12) through (16), 
and (a)(18) and (19), of this section. The 
information required by this paragraph 
must be furnished in reference to the 
plan’s investment in the pooled fund 
(e.g., the names, addresses and tax-
payer identifying numbers of all fidu-
ciaries responsible for the plan’s in-
vestment in the pooled fund (§ 2570.35(a) 
(10)), the percentage of the assets of the 
plan invested in the pooled fund 
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(§ 2570.35(a)(12)), whether the plan’s in-
vestment in the pooled fund has been 
consummated or will be consummated 
only if the exemption is granted 
(§ 2570.35(a)(13)), etc.). 

(iii) The information required by 
paragraph (c)(4) of this section is in ad-
dition to the information required by 
paragraphs (c)(2) and (3) of this section 
relating to information furnished by 
reference to the pooled fund. 

(5) The special rule and the addi-
tional requirements described in para-
graphs (c)(1) through (4) of this section 
do not apply to an individual exemp-
tion request solely for the investment 
by a plan in a pooled fund. Such an ap-
plication must provide the information 
required by paragraphs (a) and (b) of 
this section. 

(d) Retroactive exemptions: 
(1) Generally, the Department will fa-

vorably consider requests for retro-
active relief, in all exemption applica-
tions, only where the safeguards nec-
essary for the grant of a prospective 
exemption were in place at the time at 
which the parties entered into the 
transaction. An applicant for a retro-
active exemption must have acted in 
good faith by taking reasonable and ap-
propriate steps to protect the plan 
from abuse and unnecessary risk at the 
time of the transaction. 

(2) Among the factors that the De-
partment would take into account in 
making a finding that an applicant 
acted in good faith include the fol-
lowing: 

(i) The participation of an inde-
pendent fiduciary acting on behalf of 
the plan who is qualified to negotiate, 
approve and monitor the transaction; 

(ii) The existence of a contempora-
neous appraisal by a qualified inde-
pendent appraiser or reference to an 
objective third party source, such as a 
stock or bond index; 

(iii) The existence of a bidding proc-
ess or evidence of comparable fair mar-
ket transactions with unrelated third 
parties; 

(iv) That the applicant has submitted 
an accurate and complete application 
for exemption containing documenta-
tion of all necessary and relevant facts 
and representations upon which the ap-
plicant relied. In this regard, addi-
tional weight will be given to facts and 

representations which are prepared and 
certified by a source independent of the 
applicant; 

(v) That the applicant has submitted 
evidence that the plan fiduciary did 
not engage in an act or transaction 
knowing that such act or transaction 
was prohibited under section 406 of 
ERISA and/or section 4975 of the Code. 
In this regard, the Department will ac-
cord appropriate weight to the submis-
sion of a contemporaneous, reasoned 
legal opinion of counsel, upon which 
the plan fiduciary relied in good faith 
before entering the act or transaction; 

(vi) That the applicant has submitted 
a statement of the circumstances 
which prompted the submission of the 
application for exemption and the steps 
taken by the applicant with regard to 
the transaction upon discovery of the 
violation; 

(vii) That the applicant has sub-
mitted a statement, prepared and cer-
tified by an independent person famil-
iar with the types of transactions for 
which relief is requested, dem-
onstrating that the terms and condi-
tions of the transaction (including, in 
the case of an investment, the return 
in fact realized by the plan) were at 
least as favorable to the plan as that 
obtainable in a similar transaction 
with an unrelated party; and 

(viii) Such other undertakings and 
assurances with respect to the plan and 
its participants that may be offered by 
the applicant which are relevant to the 
criteria under section 408(a) of ERISA 
and section 4975(c)(2) of the Code. 

(3) The Department, as a general 
matter, will not favorably consider re-
quests for retroactive exemptions 
where transactions or conduct with re-
spect to which an exemption is re-
quested resulted in a loss to the plan. 
In addition, the Department will not 
favorably consider requests for exemp-
tions where the transactions are incon-
sistent with the general fiduciary re-
sponsibility provisions of sections 403 
or 404 of ERISA or the exclusive benefit 
requirements of section 401(a) of the 
Code. 
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§ 2570.36 Where to file an application. 

The Department’s prohibited trans-
action exemption program is adminis-
tered by the Employee Benefits Secu-
rity Administration (EBSA). Any ex-
emption application governed by these 
procedures may be mailed via first- 
class mail to: Employee Benefits Secu-
rity Administration, Office of Exemp-
tion Determinations, U.S. Department 
of Labor, Room N–5700, 200 Constitu-
tion Avenue NW., Washington, DC 
20210. Alternatively, applications may 
be emailed to the Department at e- 
OED@dol.gov or transmitted via fac-
simile at (202) 219–0204. Notwith-
standing the foregoing methods of 
transmission, applicants are also re-
quired to submit one paper copy of the 
exemption application for the Depart-
ment’s file. 

§ 2570.37 Duty to amend and supple-
ment exemption applications. 

(a) While an exemption application is 
pending final action with the Depart-
ment, an applicant must promptly no-
tify the Department in writing if he or 
she discovers that any material fact or 
representation contained in the appli-
cation or in any documents or testi-
mony provided in support of the appli-
cation is inaccurate, if any such fact or 
representation changes during this pe-
riod, or if, during the pendency of the 
application, anything occurs that may 
affect the continuing accuracy of any 
such fact or representation. In addi-
tion, an applicant must promptly no-
tify the Department in writing if it 
learns that a material fact or represen-
tation has been omitted from the ex-
emption application. 

(b) If, at any time during the pend-
ency of an exemption application, the 
applicant or any other party in inter-
est who would participate in the ex-
emption transaction becomes the sub-
ject of an investigation or enforcement 
action by the Department, the Internal 
Revenue Service, the Justice Depart-
ment, the Pension Benefit Guaranty 
Corporation, or the Federal Retirement 
Thrift Investment Board involving 
compliance with provisions of ERISA, 
provisions of the Code relating to em-
ployee benefit plans, or provisions of 
FERSA relating to the Federal Thrift 

Savings Fund, the applicant must 
promptly notify the Department. 

(c) The Department may require an 
applicant to provide documentation it 
considers necessary to verify any state-
ments contained in the application or 
in supporting materials or documents. 

§ 2570.38 Tentative denial letters. 

(a) If, after reviewing an exemption 
file, the Department tentatively con-
cludes that it will not propose or grant 
the exemption, it will notify the appli-
cant in writing. At the same time, the 
Department will provide a brief state-
ment of the reasons for its tentative 
denial. 

(b) An applicant will have 20 days 
from the date of a tentative denial let-
ter to request a conference under 
§ 2570.40 of this subpart and/or to notify 
the Department of its intent to submit 
additional information under § 2570.39 
of this subpart. If the Department does 
not receive a request for a conference 
or a notification of intent to submit 
additional information within that 
time, it will issue a final denial letter 
pursuant to § 2570.41. 

(c) The Department need not issue a 
tentative denial letter to an applicant 
before issuing a final denial letter 
where the Department has conducted a 
hearing on the exemption pursuant to 
either § 2570.46 or § 2570.47. 

§ 2570.39 Opportunities to submit addi-
tional information. 

(a) An applicant may notify the De-
partment of its intent to submit addi-
tional information supporting an ex-
emption application either by tele-
phone or by letter sent to the address 
furnished in the applicant’s tentative 
denial letter, or electronically to the 
email address provided in the tentative 
denial letter. At the same time, the ap-
plicant should indicate generally the 
type of information that will be sub-
mitted. 

(b) The additional information an ap-
plicant intends to provide in support of 
the application must be in writing and 
be received by the Department within 
40 days from the date of the tentative 
denial letter. All such information 
must be accompanied by a declaration 
under penalty of perjury attesting to 
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the truth and correctness of the infor-
mation provided, which is dated and 
signed by a person qualified under 
§ 2570.34(b)(5) of this subpart to sign 
such a declaration. 

(c) If, for reasons beyond its control, 
an applicant is unable to submit all the 
additional information he or she in-
tends to provide in support of his appli-
cation within the 40-day period de-
scribed in paragraph (b) of this section, 
he or she may request an extension of 
time to furnish the information. Such 
requests must be made before the expi-
ration of the 40-day period and will be 
granted only in unusual circumstances 
and for a limited period as determined, 
respectively, by the Department in its 
sole discretion. 

(d) If an applicant is unable to sub-
mit all of the additional information 
he or she intends to provide within the 
40-day period specified in paragraph (b) 
of this section, or within any addi-
tional period granted pursuant to para-
graph (c) of this section, the applicant 
may withdraw the exemption applica-
tion before expiration of the applicable 
time period and reinstate it later pur-
suant to § 2570.44. 

(e) The Department will issue, with-
out further notice, a final denial letter 
denying the requested exemption pur-
suant to § 2570.41 where— 

(1) The Department has not received 
the additional information that the ap-
plicant stated his or her intention to 
submit within the 40-day period de-
scribed in paragraph (b) of this section, 
or within any additional period granted 
pursuant to paragraph (c) of this sec-
tion; 

(2) The applicant did not request a 
conference pursuant to § 2570.38(b) of 
this subpart; and 

(3) The applicant has not withdrawn 
the application as permitted by para-
graph (d) of this section. 

§ 2570.40 Conferences. 
(a) Any conference between the De-

partment and an applicant pertaining 
to a requested exemption will be held 
in Washington, DC, except that a tele-
phone conference will be held at the 
applicant’s request. 

(b) An applicant is entitled to only 
one conference with respect to any ex-
emption application. An applicant will 

not be entitled to a conference, how-
ever, where the Department has held a 
hearing on the exemption under either 
§ 2570.46 or § 2570.47 of this subpart. 

(c) Insofar as possible, conferences 
will be scheduled as joint conferences 
with all applicants present where: 

(1) More than one applicant has re-
quested an exemption with respect to 
the same or similar types of trans-
actions; 

(2) The Department is considering 
the applications together as a request 
for a class exemption; 

(3) The Department contemplates not 
granting the exemption; and 

(4) More than one applicant has re-
quested a conference. 

(d) In instances where the applicant 
has requested a conference pursuant to 
§ 2570.38(b) and also has submitted addi-
tional information pursuant to 
§ 2570.39, the Department will schedule 
a conference under this section for a 
date and time that occurs within 20 
days after the date on which the De-
partment has provided either oral or 
written notification to the applicant 
that, after reviewing the additional in-
formation, it is still not prepared to 
propose the requested exemption. If, 
for reasons beyond its control, the ap-
plicant cannot attend a conference 
within the 20-day limit described in 
this paragraph, the applicant may re-
quest an extension of time for the 
scheduling of a conference, provided 
that such request is made before the 
expiration of the 20-day limit. The De-
partment will only grant such an ex-
tension in unusual circumstances and 
for a brief period as determined, re-
spectively, by the Department in its 
sole discretion. 

(e) In instances where the applicant 
has requested a conference pursuant to 
§ 2570.38(b) but has not expressed an in-
tent to submit additional information 
in support of the exemption application 
as provided in § 2570.39, the Department 
will schedule a conference under this 
section for a date and time that occurs 
within 40 days after the date of the 
issuance of the tentative denial letter 
described in § 2570.38(a). If, for reasons 
beyond its control, the applicant can-
not attend a conference within the 40- 
day limit described in this paragraph, 
the applicant may request an extension 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00671 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



662 

29 CFR Ch. XXV (7–1–21 Edition) § 2570.41 

of time for the scheduling of a con-
ference, provided that such request is 
made before the expiration of the 40- 
day limit. The Department will only 
grant such an extension in unusual cir-
cumstances and for a brief period as de-
termined, respectively, by the Depart-
ment in its sole discretion. 

(f) In instances where the applicant 
has requested a conference pursuant to 
§ 2570.38(b) of this subpart, has notified 
the Department of its intent to submit 
additional information pursuant to 
§ 2570.39, and has failed to furnish such 
information within 40 days from the 
date of the tentative denial letter, the 
Department will schedule a conference 
under this section for a date and time 
that occurs within 60 days after the 
date of the issuance of the tentative 
denial letter described in § 2570.38(a). If, 
for reasons beyond its control, the ap-
plicant cannot attend a conference 
within the 60-day limit described in 
this paragraph, the applicant may re-
quest an extension of time for the 
scheduling of a conference, provided 
that such request is made before the 
expiration of the 60-day limit. The De-
partment will only grant such an ex-
tension in unusual circumstances and 
for a brief period as determined, re-
spectively, by the Department in its 
sole discretion. 

(g) If the applicant fails to either 
timely schedule or appear for a con-
ference agreed to by the Department 
pursuant to this section, the applicant 
will be deemed to have waived its right 
to a conference. 

(h) Within 20 days after the date of 
any conference held under this section, 
the applicant may submit to the De-
partment (electronically or in paper 
form) any additional written data, ar-
guments, or precedents discussed at 
the conference but not previously or 
adequately presented in writing. If, for 
reasons beyond its control, the appli-
cant is unable to submit the additional 
information within this 20-day limit, 
the applicant may request an extension 
of time to furnish the information, pro-
vided that such request is made before 
the expiration of the 20-day limit de-
scribed in this paragraph. The Depart-
ment will only grant such an extension 
in unusual circumstances and for a 
brief period as determined, respec-

tively, by the Department in its sole 
discretion. 

§ 2570.41 Final denial letters. 
The Department will issue a final de-

nial letter denying a requested exemp-
tion where: 

(a) The conditions for issuing a final 
denial letter specified in § 2570.38(b) or 
§ 2570.39(e) of this subpart are satisfied; 

(b) After issuing a tentative denial 
letter under § 2570.38 of this subpart and 
considering the entire record in the 
case, including all written information 
submitted pursuant to §§ 2570.39 and 
2570.40 of this subpart, the Department 
decides not to propose an exemption or 
to withdraw an exemption already pro-
posed; or 

(c) After proposing an exemption and 
conducting a hearing on the exemption 
under either § 2570.46 or § 2570.47 of this 
subpart and after considering the en-
tire record in the case, including the 
record of the hearing, the Department 
decides to withdraw the proposed ex-
emption. 

§ 2570.42 Notice of proposed exemp-
tion. 

If the Department tentatively de-
cides that an administrative exemption 
is warranted, it will publish a notice of 
a proposed exemption in the FEDERAL 
REGISTER. In addition to providing no-
tice of the pendency of the exemption 
before the Department, the notice will: 

(a) Explain the exemption trans-
action and summarize the information 
and reasons in support of proposing the 
exemption; 

(b) Describe the scope of relief and 
any conditions of the proposed exemp-
tion; 

(c) Inform interested persons of their 
right to submit comments to the De-
partment (either electronically or in 
writing) relating to the proposed ex-
emption and establish a deadline for 
receipt of such comments; and 

(d) Where the proposed exemption in-
cludes relief from the prohibitions of 
section 406(b) of ERISA, section 
4975(c)(1)(E) or (F) of the Code, or sec-
tion 8477(c)(2) of FERSA, inform inter-
ested persons of their right to request 
a hearing under § 2570.46 of this subpart 
and establish a deadline for receipt of 
requests for such hearings. 
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2 To be added in instances where the De-
partment requires the applicant to furnish a 
Summary of Proposed Exemption to inter-
ested persons as described in § 2570.43(d). 

3 The applicant will write in this space the 
date of the last day of the time period speci-
fied in the notice of proposed exemption. 

4 To be added in the case of an exemption 
that provides relief from section 406(b) of 
ERISA or corresponding sections of the Code 
or FERSA. 

5 The applicant will fill in the room number 
of the Office of Exemptions Determinations. 
As of the date of this final regulation, the 
room number of the Office of Exemption De-
terminations is N–5700. 

6 The applicant will fill in the exemption 
application number, which is stated in the 
notice of proposed exemption, as well as in 
all correspondence from the Department to 
the applicant regarding the application. 

§ 2570.43 Notification of interested 
persons by applicant. 

(a) If a notice of proposed exemption 
is published in the FEDERAL REGISTER 
in accordance with § 2570.42 of this sub-
part, the applicant must notify inter-
ested persons of the pendency of the ex-
emption in the manner and within the 
time period specified in the applica-
tion. If the Department determines 
that this notification would be inad-
equate, the applicant must obtain the 
Department’s consent as to the manner 
and time period of providing the notice 
to interested persons. Any such notifi-
cation must include: 

(1) A copy of the notice of proposed 
exemption as published in the FEDERAL 
REGISTER; and 

(2) A supplemental statement in the 
following form: 

You are hereby notified that the United 
States Department of Labor is considering 
granting an exemption from the prohibited 
transaction restrictions of the Employee Re-
tirement Income Security Act of 1974, the In-
ternal Revenue Code of 1986, or the Federal 
Employees’ Retirement System Act of 1986. 
The exemption under consideration is sum-
marized in the enclosed [Summary of Pro-
posed Exemption, and described in greater 
detail in the accompanying] 2 Notice of Pro-
posed Exemption. As a person who may be 
affected by this exemption, you have the 
right to comment on the proposed exemption 
by [date].3 [If you may be adversely affected 
by the grant of the exemption, you also have 
the right to request a hearing on the exemp-
tion by [date].] 4 

All comments and/or requests for a hearing 
should be addressed to the Office of Exemp-
tion Determinations, Employee Benefits Se-
curity Administration, Room lll,5 U.S. 
Department of Labor, 200 Constitution Ave-
nue NW., Washington, DC 20210, ATTEN-

TION: Application No.lll.6 Comments and 
hearing requests may also be transmitted to 
the Department electronically at e- 
oed@dol.gov or at http://www.regulations.gov 
(follow instructions for submission), and 
should prominently reference the application 
number listed above. In addition, comments 
and hearing requests may be transmitted to 
the Department via facsimile at (202) 219– 
0204. Individuals submitting comments or re-
quests for a hearing on this matter are ad-
vised not to disclose sensitive personal data, 
such as social security numbers. 

The Department will make no final deci-
sion on the proposed exemption until it re-
views the comments received in response to 
the enclosed notice. If the Department de-
cides to hold a hearing on the exemption re-
quest before making its final decision, you 
will be notified of the time and place of the 
hearing. 

(b) The method used by an applicant 
to furnish notice to interested persons 
must be reasonably calculated to en-
sure that interested persons actually 
receive the notice. In all cases, per-
sonal delivery and delivery by first- 
class mail will be considered reason-
able methods of furnishing notice. If 
the applicant elects to furnish notice 
electronically, he or she must provide 
satisfactory proof of electronic deliv-
ery to the entire class of interested 
persons. 

(c) After furnishing the notification 
described in paragraph (a) of this sec-
tion, an applicant must provide the De-
partment with a written statement 
confirming that notice was furnished 
in accordance with the foregoing re-
quirements of this section. This state-
ment must be accompanied by a dec-
laration under penalty of perjury at-
testing to the truth of the information 
provided in the statement and signed 
by a person qualified under 
§ 2570.34(b)(5) of this subpart to sign 
such a declaration. No exemption will 
be granted until such a statement and 
its accompanying declaration have 
been furnished to the Department. 

(d) In addition to the provision of no-
tification required by paragraph (a) of 
this section, the Department, in its dis-
cretion, may also require an applicant 
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to furnish interested persons with a 
brief summary of the proposed exemp-
tion (Summary of Proposed Exemp-
tion), written in a manner calculated 
to be understood by the average recipi-
ent, which objectively describes: 

(1) The exemption transaction and 
the parties in interest thereto; 

(2) Why such transaction would vio-
late the prohibited transaction provi-
sions of ERISA, the Code, and/or 
FERSA from which relief is sought; 

(3) The reasons why the plan seeks to 
engage in the transaction; and 

(4) The conditions and safeguards 
proposed to protect the plan and its 
participants and beneficiaries from po-
tential abuse or unnecessary risk of 
loss in the event the Department 
grants the exemption. 

(e) Applicants who are required to 
provide interested persons with the 
Summary of Proposed Exemption de-
scribed in paragraph (d) of this section 
shall furnish the Department with a 
copy of such summary for review and 
approval prior to its distribution to in-
terested persons. Such applicants shall 
also provide confirmation to the De-
partment that the Summary of Pro-
posed Exemption was furnished to in-
terested persons as part of the written 
statement and declaration required of 
exemption applicants by paragraph (c) 
of this section. 

§ 2570.44 Withdrawal of exemption ap-
plications. 

(a) An applicant may withdraw an 
application for an exemption at any 
time by oral or written (including elec-
tronic) notice to the Department. A 
withdrawn application generally shall 
not prejudice any subsequent applica-
tions for an exemption submitted by an 
applicant. 

(b) Upon receiving an applicant’s no-
tice of withdrawal regarding an appli-
cation for an individual exemption, the 
Department will confirm by letter the 
applicant’s withdrawal of the applica-
tion and will terminate all proceedings 
relating to the application. If a notice 
of proposed exemption has been pub-
lished in the FEDERAL REGISTER, the 
Department will publish a notice with-
drawing the proposed exemption. 

(c) Upon receiving an applicant’s no-
tice of withdrawal regarding an appli-

cation for a class exemption or for an 
individual exemption that is being con-
sidered with other applications as a re-
quest for a class exemption, the De-
partment will inform any other appli-
cants for the exemption of the with-
drawal. The Department will continue 
to process other applications for the 
same exemption. If all applicants for a 
particular class exemption withdraw 
their applications, the Department 
may either terminate all proceedings 
relating to the exemption or propose 
the exemption on its own motion. 

(d) If, following the withdrawal of an 
exemption application, an applicant 
decides to reapply for the same exemp-
tion, he or she may contact the Depart-
ment in writing (including electroni-
cally) to request that the application 
be reinstated. The applicant should 
refer to the application number as-
signed to the original application. If, at 
the time the original application was 
withdrawn, any additional information 
to be submitted to the Department 
under § 2570.39 was outstanding, that in-
formation must accompany the request 
for reinstatement of the application. 
However, the applicant need not resub-
mit information previously furnished 
to the Department in connection with 
a withdrawn application unless rein-
statement of the application is re-
quested more than two years after the 
date of its withdrawal. 

(e) Any request for reinstatement of 
a withdrawn application submitted, in 
accordance with paragraph (d) of this 
section, will be granted by the Depart-
ment, and the Department will take 
whatever steps remained at the time 
the application was withdrawn to proc-
ess the application. 

§ 2570.45 Requests for reconsideration. 
(a) The Department will entertain 

one request for reconsideration of an 
exemption application that has been fi-
nally denied pursuant to § 2570.41 if the 
applicant presents in support of the ap-
plication significant new facts or argu-
ments, which, for good reason, could 
not have been submitted for the De-
partment’s consideration during its 
initial review of the exemption applica-
tion. 

(b) A request for reconsideration of a 
previously denied application must be 
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made within 180 days after the issuance 
of the final denial letter and must be 
accompanied by a copy of the Depart-
ment’s final letter denying the exemp-
tion and a statement setting forth the 
new information and/or arguments that 
provide the basis for reconsideration. 

(c) A request for reconsideration 
must also be accompanied by a declara-
tion under penalty of perjury attesting 
to the truth of the new information 
provided, which is signed by a person 
qualified under § 2570.34(b)(5) to sign 
such a declaration. 

(d) If, after reviewing a request for 
reconsideration, the Department de-
cides that the facts and arguments pre-
sented do not warrant reversal of its 
original decision to deny the exemp-
tion, it will send a letter to the appli-
cant reaffirming that decision. 

(e) If, after reviewing a request for 
reconsideration, the Department de-
cides, based on the new facts and argu-
ments submitted, to reconsider its 
final denial letter, it will notify the ap-
plicant of its intent to reconsider the 
application in light of the new infor-
mation presented. The Department will 
then take whatever steps remained at 
the time it issued its final denial letter 
to process the exemption application. 

(f) If, at any point during its subse-
quent processing of the application, the 
Department decides again that the ex-
emption is unwarranted, it will issue a 
letter affirming its final denial. 

§ 2570.46 Hearings in opposition to ex-
emptions from restrictions on fidu-
ciary self-dealing. 

(a) Any interested person who may be 
adversely affected by an exemption 
which the Department proposes to 
grant from the restrictions of section 
406(b) of ERISA, section 4975(c)(1)(E) or 
(F) of the Code, or section 8477(c)(2) of 
FERSA may request a hearing before 
the Department within the period of 
time specified in the FEDERAL REG-
ISTER notice of the proposed exemp-
tion. Any such request must state: 

(1) The name, address, telephone 
number, and email address of the per-
son making the request; 

(2) The nature of the person’s inter-
est in the exemption and the manner in 
which the person would be adversely 
affected by the exemption; and 

(3) A statement of the issues to be ad-
dressed and a general description of the 
evidence to be presented at the hear-
ing. 

(b) The Department will grant a re-
quest for a hearing made in accordance 
with paragraph (a) of this section 
where a hearing is necessary to fully 
explore material factual issues identi-
fied by the person requesting the hear-
ing. A notice of such hearing shall be 
published by the Department in the 
FEDERAL REGISTER. The Department 
may decline to hold a hearing where: 

(1) The request for the hearing does 
not meet the requirements of para-
graph (a) of this section; 

(2) The only issues identified for ex-
ploration at the hearing are matters of 
law; or 

(3) The factual issues identified can 
be fully explored through the submis-
sion of evidence in written (including 
electronic) form. 

(c) An applicant for an exemption 
must notify interested persons in the 
event that the Department schedules a 
hearing on the exemption. Such notifi-
cation must be given in the form, time, 
and manner prescribed by the Depart-
ment. Ordinarily, however, adequate 
notification can be given by providing 
to interested persons a copy of the no-
tice of hearing published by the De-
partment in the FEDERAL REGISTER 
within 10 days of its publication, using 
any of the methods approved in 
§ 2570.43(b). 

(d) After furnishing the notice re-
quired by paragraph (c) of this section, 
an applicant must submit a statement 
confirming that notice was given in the 
form, manner, and time prescribed. 
This statement must be accompanied 
by a declaration under penalty of per-
jury attesting to the truth of the infor-
mation provided in the statement, 
which is signed by a person qualified 
under § 2570.34(b)(5) to sign such a dec-
laration. 

§ 2570.47 Other hearings. 

(a) In its discretion, the Department 
may schedule a hearing on its own mo-
tion where it determines that issues 
relevant to the exemption can be most 
fully or expeditiously explored at a 
hearing. A notice of such hearing shall 
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be published by the Department in the 
FEDERAL REGISTER. 

(b) An applicant for an exemption 
must notify interested persons of any 
hearing on an exemption scheduled by 
the Department in the manner de-
scribed in § 2570.46(c). In addition, the 
applicant must submit a statement 
subscribed as true under penalty of per-
jury like that required in § 2570.46(d). 

§ 2570.48 Decision to grant exemp-
tions. 

(a) The Department may not grant 
an exemption under section 408(a) of 
ERISA, section 4975(c)(2) of the Code, 
or 5 U.S.C. 8477(c)(3) unless, following 
evaluation of the facts and representa-
tions comprising the administrative 
record of the proposed exemption (in-
cluding any comments received in re-
sponse to a notice of proposed exemp-
tion and the record of any hearing held 
in connection with the proposed ex-
emption), it finds that the exemption 
is: 

(1) Administratively feasible; 
(2) In the interests of the plan (or the 

Thrift Savings Fund in the case of 
FERSA) and of its participants and 
beneficiaries; and 

(3) Protective of the rights of partici-
pants and beneficiaries of such plan (or 
the Thrift Savings Fund in the case of 
FERSA). 

(b) In each instance where the De-
partment determines to grant an ex-
emption, it shall publish a notice in 
the FEDERAL REGISTER which summa-
rizes the transaction or transactions 
for which exemptive relief has been 
granted and specifies the conditions 
under which such exemptive relief is 
available. 

§ 2570.49 Limits on the effect of exemp-
tions. 

(a) An exemption does not take effect 
with respect to the exemption trans-
action unless the material facts and 
representations contained in the appli-
cation and in any materials and docu-
ments submitted in support of the ap-
plication were true and complete. 

(b) An exemption is effective only for 
the period of time specified and only 
under the conditions set forth in the 
exemption. 

(c) Only the specific parties to whom 
an exemption grants relief may rely on 
the exemption. If the notice granting 
an exemption does not limit exemptive 
relief to specific parties, all parties to 
the exemption transaction may rely on 
the exemption. 

(d) For transactions that are con-
tinuing in nature, an exemption ceases 
to be effective if, during the continu-
ation of the transaction, there are ma-
terial changes to the original facts and 
representations underlying such ex-
emption or if one or more of the ex-
emption’s conditions cease to be met. 

(e) The determination as to whether, 
under the totality of the facts and cir-
cumstances, a particular statement 
contained in (or omitted from) an ex-
emption application constitutes a ma-
terial fact or representation is made by 
the Department. 

§ 2570.50 Revocation or modification 
of exemptions. 

(a) If, after an exemption takes ef-
fect, changes in circumstances, includ-
ing changes in law or policy, occur 
which call into question the continuing 
validity of the Department’s original 
findings concerning the exemption, the 
Department may take steps to revoke 
or modify the exemption. 

(b) Before revoking or modifying an 
exemption, the Department will pub-
lish a notice of its proposed action in 
the FEDERAL REGISTER and provide in-
terested persons with an opportunity 
to comment on the proposed revocation 
or modification. Prior to the publica-
tion of such notice, the applicant will 
be notified of the Department’s pro-
posed action and the reasons therefore. 
Subsequent to the publication of the 
notice, the applicant will have the op-
portunity to comment on the proposed 
revocation or modification. 

(c) Ordinarily the revocation or 
modification of an exemption will have 
prospective effect only. 

§ 2570.51 Public inspection and copies. 

(a) The administrative record of each 
exemption will be open to public in-
spection and copying at the EBSA Pub-
lic Disclosure Room, U.S. Department 
of Labor, 200 Constitution Avenue NW., 
Washington, DC 20210. 
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(b) Upon request, the staff of the 
Public Disclosure Room will furnish 
photocopies of an administrative 
record, or any specified portion of that 
record, for a specified charge per page. 

§ 2570.52 Effective date. 
This subpart B is effective with re-

spect to all exemptions filed with or 
initiated by the Department under sec-
tion 408(a) of ERISA, section 4975(c)(2) 
of the Code, and/or 5 U.S.C. 8477(c)(3) at 
any time on or after December 27, 2011. 
Applications for exemptions under sec-
tion 408(a) of ERISA, section 4975(c)(2) 
of the Code, and/or 5 U.S.C. 8477(c)(3) 
filed on or after September 10, 1990, but 
before December 27, 2011 are governed 
by part 2570 of chapter XXV of title 29 
of the Code of Federal Regulations 
(title 29 CFR part 2570 as revised July 
1, 1991). 

Subpart C—Procedures for the As-
sessment of Civil Penalties 
Under ERISA Section 
502(c)(2) 

SOURCE: 54 FR 26897, June 26, 1989, unless 
otherwise noted. 

§ 2570.60 Scope of rules. 
The rules of practice set forth in this 

subpart are applicable to ‘‘502(c)(2) 
civil penalty proceedings’’ (as defined 
in § 2570.61(n) of this subpart) under sec-
tion 502(c)(2) of the Employee Retire-
ment Income Security Act of 1974. The 
rules of procedure for administrative 
hearings published by the Depart-
ment’s Office of Law Judges at part 18 
of this title will apply to matters aris-
ing under ERISA section 502(c)(2) ex-
cept as modified by this section. These 
proceedings shall be conducted as expe-
ditiously as possible, and the parties 
shall make every effort to avoid delay 
at each stage of the proceedings. 

§ 2570.61 Definitions. 
For 502(c)(2) civil penalty pro-

ceedings, this section shall apply in 
lieu of the definitions in § 18.2 of this 
title: 

(a) Adjudicatory proceeding means a 
judicial-type proceeding before an ad-
ministrative law judge leading to the 
formulation of a final order; 

(b) Administrative law ludge means an 
administrative law judge appointed 
pursuant to the provisions of 5 U.S.C. 
3105; 

(c) Answer means a written state-
ment that is supported by reference to 
specific circumstances or facts sur-
rounding the notice of determination 
issued pursuant to § 2560.502c–2(g) of 
this chapter. 

(d) Commencement of proceeding is the 
filing of an answer by the respondent; 

(e) Consent agreement means any writ-
ten document containing a specified 
proposed remedy or other relief accept-
able to the Department and consenting 
parties; 

(f) ERISA means the Employee Re-
tirement Income Security Act of 1974, 
as amended; 

(g) Final Order means the final deci-
sion or action of the Department of 
Labor concerning the assessment of a 
civil penalty under ERISA section 
502(c)(2) against a particular party. 
Such final order may result from a de-
cision of an administrative law judge 
or the Secretary, the failure of a party 
to file a statement of reasonable cause 
described in § 2560.502c–2(e) within the 
prescribed time limits, or the failure of 
a party to invoke the procedures for 
hearings or appeals under this title 
within the prescribed time limits. Such 
a final order shall constitute final 
agency action within the meaning of 5 
U.S.C. 704; 

(h) Hearing means that part of a pro-
ceeding which involves the submission 
of evidence, either by oral presentation 
or written submission, to the adminis-
trative law judge; 

(i) Order means the whole or any part 
of a final procedural or substantive dis-
position of a matter under ERISA sec-
tion 502(c)(2); 

(j) Party includes a person or agency 
named or admitted as a party to a pro-
ceeding; 

(k) Person includes an individual, 
partnership, corporation, employee 
benefit plan, association, exchange or 
other entity or organization; 

(l) Petition means a written request, 
made by a person or party, for some af-
firmative action; 

(m) Pleading means the notice as de-
fined in § 2560.502c–2(g), the answer to 
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the notice, any supplement or amend-
ment thereto, and any reply that may 
be permitted to any answer, supple-
ment or amendment; 

(n) 502(c)(2) civil penalty proceeding 
means an adjudicatory proceeding re-
lating to the assessment of a civil pen-
alty provided for in section 502(c)(2) of 
ERISA; 

(o) Respondent means the party 
against whom the Department is seek-
ing to assess a civil sanction under 
ERISA section 502(c)(2); 

(p) Secretary means the Secretary of 
Labor and includes, pursuant to any 
delegation of authority by the Sec-
retary, any assistant secretary (includ-
ing the Assistant Secretary for Em-
ployee Benefits Security), adminis-
trator, commissioner, appellate body, 
board, or other official; and 

(q) Solicitor means the Solicitor of 
Labor or his or her delegate. 

[54 FR 26897, June 26, 1989, as amended at 68 
FR 3737, Jan. 24, 2003] 

§ 2570.62 Service: Copies of documents 
and pleadings. 

For 502(c)(2) penalty proceedings, this 
section shall apply in lieu of § 18.3 of 
this title. 

(a) General. Copies of all documents 
shall be served on all parties of record. 
All documents should clearly designate 
the docket number, if any, and short 
title of all matters. All documents to 
be filed shall be delivered or mailed to 
the Chief Docket Clerk, Office of Ad-
ministrative Law Judges, 800 K Street, 
NW., Suite 400, Washington, DC 20001- 
8002, or to the OALJ Regional Office to 
which the proceeding may have been 
transferred for hearing. Each document 
filed shall be clear and legible. 

(b) By parties. All motions petitions, 
pleadings, briefs, or other documents 
shall be filed with the Office of Admin-
istrative Law Judges with a copy, in-
cluding any attachments, to all other 
parties or record. When a party is rep-
resented by an attorney, service shall 
be made upon the attorney. Service of 
any document upon any party may be 
made by personal delivery or by mail-
ing a copy to the last known address. 
The Department shall be served by de-
livery to the Associate Solicitor, Plan 
Benefits Security Division, ERISA sec-
tion 502(c)(2) Proceeding, P.O. Box 1914, 

Washington, DC 20013. The person serv-
ing the document shall certify to the 
manner and date of service. 

(c) By the Office of Administrative Law 
Judges. Service of orders, decisions and 
all other documents shall be made by 
regular mail to the last known address. 

(d) Form of pleadings. (1) Every plead-
ing shall contain information indi-
cating the name of the Employee Bene-
fits Security Administration (EBSA) as 
the agency under which the proceeding 
is instituted, the title of the pro-
ceeding, the docket number (if any) as-
signed by the Office of Administrative 
Law Judges and a designation of the 
type of pleading or paper (e.g., notice, 
motion to dismiss, etc.). The pleading 
or paper shall be signed and shall con-
tain the address and telephone number 
of the party or person representing the 
party. Although there are no formal 
specifications for documents, they 
should be typewritten when possible on 
standard size 81⁄2 × 11 inch paper. 

(2) Illegible documents, whether 
handwritten, typewritten, photocopies, 
or otherwise, will not be accepted. Pa-
pers may be reproduced by any dupli-
cating process provided all copies are 
clear and legible. 

[54 FR 26897, June 26, 1989, as amended at 56 
FR 54708, Oct. 22, 1991] 

§ 2570.63 Parties, how designated. 
For 502(c)(2) civil penalty pro-

ceedings, this section shall apply in 
lieu of § 18.10 of this title. 

(a) The term ‘‘party’’ wherever used 
in these rules shall include any natural 
person, corporation, employee benefit 
plan, association, firm, partnership, 
trustee, receiver, agency, public or pri-
vate organization, or government agen-
cy. A party against whom a civil pen-
alty is sought shall be designated as 
‘‘respondent.’’ The Department shall be 
designated as the ‘‘complainant.’’ 

(b) Other persons or organizations 
shall be permitted to participate as 
parties only if the administrative law 
judge finds that the final decision 
could directly and adversely affect 
them or the class they represent, that 
they may contribute materially to the 
disposition of the proceedings and their 
interest is not adequately represented 
by existing parties, and that in the dis-
cretion of the administrative law judge 
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the participation of such persons or or-
ganizations would be appropriate. 

(c) A person or organization not 
named as a respondent wishing to par-
ticipate as a party under this section 
shall submit a petition to the adminis-
trative law judge within fifteen (15) 
days after the person or organization 
has knowledge of or should have known 
about the proceeding. The petition 
shall be filed with the administrative 
law judge and served on each person or 
organization who has been made a 
party at the time of filing. Such peti-
tion shall concisely state: 

(1) Petitioner’s interest in the pro-
ceeding; 

(2) How his or her participation as a 
party will contribute materially to the 
disposition of the proceeding; 

(3) Who will appear for petitioner; 
(4) The issues on which petitioner 

wishes to participate; and 
(5) Whether petitioner intends to 

present witnesses. 
(d) Objections to the petition may be 

filed by a party within fifteen (15) days 
of the filing of the petition. If objec-
tions to the petition are filed, the ad-
ministrative law judge shall then de-
termine whether petitioners have the 
requisite interest to be a party in the 
proceedings, as defined in paragraph (b) 
of this section, and shall permit or 
deny participation accordingly. Where 
petitions to participate as parties are 
made by individuals or groups with 
common interests, the administrative 
law judge may request all such peti-
tioners to designate a single represent-
ative, or he or she may recognize one 
or more of such petitioners. The ad-
ministrative law judge shall give each 
such petitioner as well as the parties, 
written notice of the decision on his or 
her petition. For each petition granted, 
the administrative law judge shall pro-
vide a brief statement of the basis of 
the decision. If the petition is denied, 
he or she shall briefly state the 
grounds for denial and shall then treat 
the petition as a request for participa-
tion as amicus curiae. 

§ 2570.64 Consequences of default. 
For 502(c)(2) civil penalty pro-

ceedings, this section shall apply in 
lieu of § 18.5(a) and (b) of this title. 
Failure of the respondent to file an an-

swer to the notice of determination de-
scribed in § 2560.502c–2(g) of this chapter 
within the 30 day period provided by 
§ 2560.502c–2(h) of this chapter shall be 
deemed to constitute a waiver of his or 
her right to appear and contest the al-
legations of the notice of determina-
tion, and such failure shall be deemed 
to be an admission of the facts as al-
leged in the notice for purposes of any 
proceeding involving the assessment of 
a civil penalty under section 502(c)(2) of 
the Act. Such notice shall then become 
the final order of the Secretary, within 
the meaning of § 2570.61(g) of this sub-
part, forty-five (45) days from the date 
of service of the notice. 

[68 FR 3737, Jan. 24, 2003] 

§ 2570.65 Consent order or settlement. 
For 502(c)(2) civil penalty pro-

ceedings, the following shall apply in 
lieu of § 18.9 of this title. 

(a) General. At any time after the 
commencement of a proceeding, but at 
least five (5) days prior to the date set 
for hearing, the parties jointly may 
move to defer the hearing for a reason-
able time to permit negotiation of a 
settlement or an agreement containing 
findings and an order disposing of the 
whole or any part of the proceeding. 
The allowance of such and the duration 
thereof shall be in the discretion of the 
administrative law judge, after consid-
eration of such factors as the nature of 
the proceeding, the requirements of the 
public interest, the representations of 
the parties and the probability of 
reaching an agreement which will re-
sult in a just disposition of the issues 
involved. 

(b) Content. Any agreement con-
taining consent findings and an order 
disposing of a proceeding or any part 
thereof shall also provide: 

(1) That the order shall have the 
same force and effect as an order made 
after full hearing; 

(2) That the entire record on which 
any order may be based shall consist 
solely of the notice and the agreement; 

(3) A waiver of any further proce-
dural steps before the administrative 
law judge; 

(4) A waiver of any right to challenge 
or contest the validity of the order and 
decision entered into in accordance 
with the agreement; and 
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(5) That the order and decision of the 
administrative law judge shall be final 
agency action. 

(c) Submission. On or before the expi-
ration of the time granted for negotia-
tions, but, in any case, at least five (5) 
days prior to the date set for hearing, 
the parties or their authorized rep-
resentative or their counsel may: 

(1) Submit the proposed agreement 
containing consent findings and an 
order to the administrative law judge; 
or 

(2) Notify the administrative law 
judge that the parties have reached a 
full settlement and have agreed to dis-
missal of the action subject to compli-
ance with the terms of the settlement; 
or 

(3) Inform the administrative law 
judge that agreement cannot be 
reached. 

(d) Disposition. In the event a settle-
ment agreement containing consent 
findings and an order is submitted 
within the time allowed therefore, the 
administrative law judge shall issue a 
decision incorporating such findings 
and agreement within thirty (30) days 
of his receipt of such document. The 
decision of the administrative law 
judge shall incorporate all of the find-
ings, terms, and conditions of the set-
tlement agreement and consent order 
of the parties. Such decision shall be-
come final agency action within the 
meaning of 5 U.S.C. 704. 

(e) Settlement without consent of all 
parties. In cases in which some, but not 
all, of the parties to a proceeding sub-
mit a consent agreement to the admin-
istrative law judge, the following pro-
cedure shall apply: 

(1) If all of the parties have not con-
sented to the proposed settlement sub-
mitted to the administrative law judge, 
then such non-consenting parties must 
receive notice, and a copy, of the pro-
posed settlement at the time it is sub-
mitted to the administrative law judge; 

(2) Any non-consenting party shall 
have fifteen (15) days to file any objec-
tions to the proposed settlement with 
the administrative law judge and all 
other parties; 

(3) If any party submits an objection 
to the proposed settlement, the admin-
istrative law judge shall decide within 
thirty (30) days after receipt of such 

objections whether he shall sign or re-
ject the proposed settlement. Where 
the record lacks substantial evidence 
upon which to base a decision or there 
is a genuine issue of material fact, then 
the administrative law judge may es-
tablish procedures for the purpose of 
receiving additional evidence upon 
which a decision on the contested 
issues may reasonably be based; 

(4) If there are no objections to the 
proposed settlement, or if the adminis-
trative law judge decides to sign the 
proposed settlement after reviewing 
any such objections, the administra-
tive law judge shall incorporate the 
consent agreement into a decision 
meeting the requirements of paragraph 
(d) of this section. 

§ 2570.66 Scope of discovery. 
For 502(c)(2) civil penalty pro-

ceedings, this section shall apply in 
lieu of § 18.14 of this title. 

(a) A party may file a motion to con-
duct discovery with the administrative 
law judge. The motion for discovery 
shall be granted by the administrative 
law judge only upon a showing of good 
cause. In order to establish ‘‘good 
cause’’ for the purposes of this section, 
a party must show that the discovery 
requested relates to a genuine issue as 
to a material fact that is relevant to 
the proceeding. The order of the admin-
istrative law judge shall expressly 
limit the scope and terms of discovery 
to that for which ‘‘good cause’’ has 
been shown, as provided in this para-
graph. 

(b) A party may obtain discovery of 
documents and tangible things other-
wise discoverable under paragraph (a) 
of this section and prepared in antici-
pation of or for the hearing by or for 
another party’s representative (includ-
ing his or her attorney, consultant, 
surety, indemnitor, insurer, or agent) 
only upon showing that the party seek-
ing discovery has substantial need of 
the materials or information in the 
preparation of his or her case and that 
he or she is unable without undue hard-
ship to obtain the substantial equiva-
lent of the materials or information by 
other means. In ordering discovery of 
such materials when the required 
showing has been made, the adminis-
trative law judge shall protect against 
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disclosure of the mental impressions, 
conclusions, opinions, or legal theories 
of an attorney or other representatives 
of a party concerning the proceeding. 

§ 2570.67 Summary decision. 
For 502(c)(2) civil penalty pro-

ceedings, this section shall apply in 
lieu of § 18.41 of this title. 

(a) No genuine issue of material of fact. 
(1) Where no issue of a material of fact 
is found to have been raised, the ad-
ministrative law judge may issue a de-
cision which, in the absence of an ap-
peal pursuant to §§ 2570.69 through 
2570.71 of this subpart, shall become a 
final order. 

(2) A decision made under this para-
graph shall include a statement of: 

(i) Findings of fact and conclusions of 
law, and the reasons therefor, on all 
issues presented; and 

(ii) Any terms and conditions of the 
rule or order. 

(3) A copy of any decision under this 
paragraph shall be served on each 
party. 

(b) Hearings on issues of fact. Where a 
genuine question of material of fact is 
raised, the administrative law judge 
shall, and in any other case may, set 
the case for an evidentiary hearing. 

§ 2570.68 Decision of the administra-
tive law judge. 

For 502(c)(2) civil penalty pro-
ceedings, this section shall apply in 
lieu of § 18.57 of this title. 

(a) Proposed findings of fact, conclu-
sions, and order. Within twenty (20) 
days of the filing of the transcript of 
the testimony of such additional time 
as the administrative law judge may 
allow, each party may file with the ad-
ministrative law judge, subject to the 
judge’s discretion, proposed findings of 
fact, conclusions of law, and order to-
gether with a supporting brief express-
ing the reasons for such proposals. 
Such proposals and briefs shall be 
served on all parties, and shall refer to 
all portions of the record and to all au-
thorities relied upon in support of each 
proposal. 

(b) Decision of the administative law 
judge. Within a reasonable time after 
the time allowed for the filing of the 
proposed findings of fact, conclusions 
of law, and order, or within thirty (30) 

days after receipt of an agreement con-
taining consent findings and order dis-
posing of the disputed matter in whole, 
the administrative law judge shall 
make his or her decision. The decision 
of the administrative law judge shall 
include findings of fact and conclusions 
of law with reasons therefor upon each 
material issue of fact or law presented 
on the record. The decision of the ad-
ministrative law judge shall be based 
upon the whole record. In a contested 
case in which the Department and the 
Respondent have presented their posi-
tions to the administrative law judge 
pursuant to the procedures for 502(c)(2) 
civil penalty proceedings as set forth in 
this subpart, the penalty (if any) which 
may be included in the decision of the 
administrative law judge shall be lim-
ited to the penalty expressly provided 
for in section 502(c)(2) of ERISA. It 
shall be supported by reliable and pro-
bative evidence. The decision of the ad-
ministrative law judge shall become 
final agency action within the meaning 
of 5 U.S.C. 704 unless an appeal is made 
pursuant to the procedures set forth in 
§§ 2570.69 through 2570.71. 

§ 2570.69 Review by the Secretary. 
(a) The Secretary may review a deci-

sion of an administrative law judge. 
Such a review may occur only when a 
party files a notice of appeal from a de-
cision of an administrative law judge 
within twenty (20) days of the issuance 
of such decision. In all other cases, the 
decision of the administrative law 
judge shall become final agency action 
within the meaning of 5 U.S.C. 704. 

(b) A notice of appeal to the Sec-
retary shall state with specificity the 
issue(s) in the decision of the adminis-
trative law judge on which the party is 
seeking review. Such notice of appeal 
must be served on all parties of record. 

(c) Upon receipt of a notice of appeal, 
the Secretary shall request the Chief 
Administrative Law Judge to submit 
to him or her a copy of the entire 
record before the administrative law 
judge. 

§ 2570.70 Scope of review. 
The review of the Secretary shall not 

be de novo proceeding but rather a re-
view of the record established before 
the administrative law judge. There 
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shall be no opportunity for oral argu-
ment. 

§ 2570.71 Procedures for review by the 
Secretary. 

(a) Upon receipt of the notice of ap-
peal, the Secretary shall establish a 
briefing schedule which shall be served 
on all parties of record. Upon motion of 
one or more of the parties, the Sec-
retary may, in his or her discretion, 
permit the submission of reply briefs. 

(b) The Secretary shall issue a deci-
sion as promptly as possible after re-
ceipt of the briefs of the parties. The 
Secretary may affirm, modify, or set 
aside, in whole or in part, the decision 
on appeal and shall issue a statement 
of reasons and bases for the action(s) 
taken. Such decision by the Secretary 
shall be final agency action within the 
meaning of 5 U.S.C. 704. 

Subpart D—Procedure for the As-
sessment of Civil Penalties 
Under ERISA Section 502(l) 

SOURCE: 55 FR 25286, June 20, 1990, unless 
otherwise noted. 

§ 2570.80 Scope of rules. 
The rules of practice set forth in this 

subpart are applicable to ‘‘502(l) civil 
penalty proceedings’’ (as defined in 
§ 2570.82 of this subpart) under section 
502(l) of the Employee Retirement In-
come Security Act of 1974 (ERISA or 
the Act). Refer to 29 CFR 2560.502–1 for 
the definition of the relevant terms of 
ERISA section 502(l). 

§ 2570.81 In general. 
Section 502(l) of the Employee Re-

tirement Income Security Act of 1974 
(ERISA or the Act) requires the Sec-
retary of Labor to assess a civil pen-
alty against a fiduciary who breaches a 
fiduciary responsibility under, or com-
mits any other violation of, part 4 of 
title I of ERISA or any other person 
who knowingly participates in such 
breach or violation. The penalty under 
section 502(l) is equal to 20 percent of 
the ‘‘applicable recovery amount’’ paid 
pursuant to any settlement agreement 
with the Secretary or ordered by a 
court to be paid in a judicial pro-
ceeding instituted by the Secretary 

under section 502 (a)(2) or (a)(5). The 
Secretary may, in the Secretary’s sole 
discretion, waive or reduce the penalty 
if the Secretary determines in writing 
that: 

(a) The fiduciary or other person 
acted reasonably and in good faith, or 

(b) It is reasonable to expect that the 
fiduciary or other person will not be 
able to restore all losses to the plan or 
any participant or beneficiary of such 
plan without severe financial hardship 
unless such waiver or reduction is 
granted. 

The penalty imposed on a fiduciary or 
other person with respect to any trans-
action shall be reduced by the amount 
of any penalty or tax imposed on such 
fiduciary or other person with respect 
to such transaction under section 502(i) 
or section 4975 of the Internal Revenue 
Code of 1986 (the Code). 

§ 2570.82 Definitions. 

For purposes of this section: 
(a) 502(l) civil penalty proceedings 

means an adjudicatory proceeding re-
lating to the assessment of a civil pen-
alty provided in section 502(l) of 
ERISA; 

(b) Notice of assessment means any 
document, however designated, issued 
by the Secretary which contains a 
specified assessment, in monetary 
terms, of a civil penalty under ERISA 
section 502(l). A ‘‘notice of assessment’’ 
will contain a brief factual description 
of the violation for which the assess-
ment is being made, the identity of the 
person being assessed, and the amount 
of the assessment and the basis for as-
sessing that particular person that par-
ticular penalty amount; 

(c) Person includes an individual, 
partnership, corporation, employee 
benefit plan, association, exchange or 
other entity or organization; 

(d) Petition means a written request, 
made by a person, for a waiver or re-
duction of the civil penalty described 
herein; and 

(e) Secretary means the Secretary of 
Labor and includes, pursuant to any 
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delegation of authority by the Sec-
retary, the Assistant Secretary for Em-
ployee Benefits Security, Regional Di-
rectors for Employee Benefits Secu-
rity, or Deputy Regional Directors for 
Employee Benefits Security. 

[55 FR 25286, June 20, 1990, as amended at 68 
FR 16400, Apr. 3, 2003] 

§ 2570.83 Assessment of civil penalty. 
(a) Except as described in §§ 2570.85 

and 2570.86 of this part, subsequent to 
the payment of the applicable recovery 
amount pursuant to either a settle-
ment agreement or a court order, the 
Secretary shall serve on the person lia-
ble for making such payment a notice 
of assessment of civil penalty equal to 
20 percent of the applicable recovery 
amount. 

(b) Service of such notice shall be 
made either: 

(1) By delivering a copy to the person 
being assessed; if the person is an indi-
vidual, to the individual; if the person 
is a partnership, to any partner; if the 
person is a corporation, association, 
exchange, or other entity or organiza-
tion, to any officer of such entity; if 
the person is an employee benefit plan, 
to a trustee of such plan; or to any at-
torney representing any such person; 

(2) By leaving a copy at the principal 
office, place of business, or residence of 
such individual, partner, officer, trust-
ee, or attorney; or 

(3) By mailing a copy to the last 
known address of such individual, part-
ner, officer, trustee, or attorney. 
If service is accomplished by certified 
mail, service is complete upon mailing. 
If done by regular mail, service is com-
plete upon receipt by the addressee. 

§ 2570.84 Payment of civil penalty. 
(a) The civil penalty must be paid 

within 60 days of service of the notice 
of assessment. 

(b) At any time prior to the expira-
tion of the payment period for the as-
sessed penalty, any person who has 
committed, or knowingly participated 
in, a breach or violation, or has been 
alleged by the Secretary to have so 
committed or participated, may sub-
mit a written request for a conference 
with the Secretary to discuss the cal-
culation of the assessed penalty. A per-

son will be entitled under this section 
to one such conference per assessment. 
If such written request is submitted 
during the 60 day payment period de-
scribed in subparagraph (a), such a re-
quest will not toll the running of that 
payment period. 

(c) The notice of assessment will be-
come a final order (within the meaning 
of 5 U.S.C. 704) on the first day fol-
lowing the 60 day payment period, sub-
ject to any tolling caused by a petition 
to waive or reduce described in § 2570.85. 

§ 2570.85 Waiver or reduction of civil 
penalty. 

(a) At any time prior to the expira-
tion of the payment period for the as-
sessed penalty, any person who has 
committed, or knowingly participated 
in, a breach or violation, or has been 
alleged by the Secretary to have so 
committed or participated, may peti-
tion the Secretary to waive or reduce 
the penalty under this section on the 
basis that: 

(1) The person acted reasonably and 
in good faith in engaging in the breach 
or violation; or 

(2) The person will not be able to re-
store all losses to the plan or partici-
pant or beneficiary of such plan with-
out severe financial hardship unless 
such waiver or reduction is granted. 

(b) All petitions for waiver or reduc-
tion shall be in writing and contain the 
following information: 

(1) The name of the petitioner(s); 
(2) A detailed description of the 

breach or violation which is the subject 
of the penalty; 

(3) A detailed recitation of the facts 
which support one, or both, of the bases 
for waiver or reduction described in 
§ 2570.85(a) of this part, accompanied by 
underlying documentation supporting 
such factual allegations; 

(4) A declaration, signed and dated by 
the petitioner(s), in the following form: 

Under penalty of perjury, I declare that, to 
the best of my knowledge and belief, the rep-
resentations made in this petition are true 
and correct. 

(c) If a petition for waiver or reduc-
tion is submitted during the 60 day 
payment period described in § 2570.84(a) 
of this part, the payment period for the 
penalty in question will be tolled pend-
ing Departmental consideration of the 
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petition. During such consideration, 
the applicant is entitled to one con-
ference with the Secretary, but the 
Secretary, in his or her sole discretion, 
may schedule or hold additional con-
ferences with the petitioner concerning 
the factual allegations contained in the 
petition. 

(d) Based solely on his or her discre-
tion, the Secretary will determine 
whether to grant such a waiver or re-
duction. Pursuant to the procedure de-
scribed in § 2570.83(b), the petitioner 
will be served with a written deter-
mination informing him or her of the 
Secretary’s decision. Such written de-
termination shall briefly state the 
grounds for the Secretary’s decision, 
and shall be final and non-reviewable. 
In the case of a determination not to 
waive, the payment period for the pen-
alty in question, if previously initi-
ated, will resume as of the date of serv-
ice of the Secretary’s written deter-
mination. 

§ 2570.86 Reduction of penalty by 
other penalty assessments. 

The penalty assessed on a person pur-
suant to this section with respect to 
any transaction shall be reduced by the 
amount of any penalty or tax imposed 
on such person with respect to such 
transaction under ERISA section 502(i) 
and section 4975 of the Code. Prior to a 
reduction of penalty under this para-
graph, the person being assessed must 
provide proof to the Department of the 
payment of the penalty or tax and the 
amount of that payment. Submissions 
of proof of other penalty or tax assess-
ments will not toll the 60 day payment 
period, if previously initiated. 

§ 2570.87 Revision of assessment. 
If, based on the procedures described 

in § 2570.84, 2570.85, or 2570.86, the as-
sessed penalty amount is revised, the 
person being assessed will receive a re-
vised notice of assessment and will be 
obligated to pay the revised assessed 
penalty within the relevant 60 day pay-
ment period (as determined by the ap-
plicable procedure in § 2570.84, 2570.85, 
or 2570.86), and, if necessary, any excess 
penalty payment will be refunded as 
soon as administratively feasible. The 
revised notice of assessment will re-
voke any previously issued notice of 

assessment with regard to the trans-
action in question and will become a 
final order (within the meaning of 5 
U.S.C. 704) the later of the first day fol-
lowing the 60 day payment period or 
the date of its service on the person 
being assessed, pursuant to the service 
procedures described in § 2570.83(b). 

§ 2570.88 Effective date. 

This section is effective June 20, 1990, 
and shall apply to assessments under 
section 502(l) made by the Secretary 
after June 20, 1990, based on any breach 
or violation occurring on or after De-
cember 19, 1989. 

Subpart E—Procedures for the As-
sessment of Civil Penalties 
Under ERISA Section 
502(c)(5) 

SOURCE: 68 FR 17508, Apr. 9, 2003, unless 
otherwise noted. 

§ 2570.90 Scope of rules. 

The rules of practice set forth in this 
subpart are applicable to ‘‘502(c)(5) 
civil penalty proceedings’’ (as defined 
in 2570.91(n)) under section 502(c)(5) of 
the Employee Retirement Income Se-
curity Act of 1974. The rules of proce-
dure for administrative hearings pub-
lished by the Department’s Office of 
Administrative Law Judges in subpart 
A of 29 CFR part 18 will apply to mat-
ters arising under ERISA section 
502(c)(5) except as described by this sec-
tion. These proceedings shall be con-
ducted as expeditiously as possible, and 
the parties shall make every effort to 
avoid delay at each stage of the pro-
ceedings. 

§ 2570.91 Definitions. 

For 502(c)(5) civil penalty pro-
ceedings, this section shall apply in 
lieu of the definitions in § 18.2 of this 
title. 

(a) Adjudicatory proceeding means a 
judicial-type proceeding before an ad-
ministrative law judge leading to the 
formulation of a final order; 

(b) Administrative law judge means an 
administrative law judge appointed 
pursuant to the provisions of 5 U.S.C. 
3105; 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00684 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



675 

Employee Benefits Security Admin., DOL § 2570.92 

(c) Answer means a written state-
ment that is supported by reference to 
specific circumstances or facts sur-
rounding the notice of determination 
issued pursuant to 29 CFR 2560.502c– 
5(g); 

(d) Commencement of proceeding is the 
filing of an answer by the respondent; 

(e) Consent agreement means any writ-
ten document containing a specified 
proposed remedy or other relief accept-
able to the Department and consenting 
parties; 

(f) ERISA means the Employee Re-
tirement Income Security Act of 1974, 
as amended; 

(g) Final order means the final deci-
sion or action of the Department of 
Labor concerning the assessment of a 
civil penalty under ERISA section 
502(c)(5) against a particular party. 
Such final order may result from a de-
cision of an administrative law judge 
or the Secretary, the failure of a party 
to file a statement of reasonable cause 
described in 29 CFR 2560.502c–5(e) with-
in the prescribed time limits, or the 
failure of a party to invoke the proce-
dures for hearings or appeals under this 
title within the prescribed time limits. 
Such a final order shall constitute final 
agency action within the meaning of 5 
U.S.C. 704; 

(h) Hearing means that part of a pro-
ceeding which involves the submission 
of evidence, either by oral presentation 
or written submission, to the adminis-
trative law judge; 

(i) Order means the whole or any part 
of a final procedural or substantive dis-
position of a matter under ERISA sec-
tion 502(c)(5); 

(j) Party includes a person or agency 
named or admitted as a party to a pro-
ceeding; 

(k) Person includes an individual, 
partnership, corporation, employee 
benefit plan, association, exchange, or 
other entity or organization; 

(l) Petition means a written request, 
made by a person or party, for some af-
firmative action; 

(m) Pleading means the notice as de-
fined in 29 CFR 2560.502c–5(g), the an-
swer to the notice, any supplement or 
amendment thereto, and any reply that 
may be permitted to any answer, sup-
plement or amendment; 

(n) 502(c)(5) civil penalty proceeding 
means an adjudicatory proceeding re-
lating to the assessment of a civil pen-
alty provided for in section 502(c)(5) of 
ERISA; 

(o) Respondent means the party 
against whom the Department is seek-
ing to assess a civil sanction under 
ERISA section 502(c)(5); 

(p) Secretary means the Secretary of 
Labor and includes, pursuant to any 
delegation of authority by the Sec-
retary, any assistant secretary (includ-
ing the Assistant Secretary for Em-
ployee Benefits Security), adminis-
trator, commissioner, appellate body, 
board, or other official of the Depart-
ment of Labor; and 

(q) Solicitor means the Solicitor of 
Labor or his or her delegate. 

§ 2570.92 Service: Copies of documents 
and pleadings. 

For 502(c)(5) penalty proceedings, this 
section shall apply in lieu of 29 CFR 
18.3. 

(a) In general. Copies of all documents 
shall be served on all parties of record. 
All documents should clearly designate 
the docket number, if any, and short 
title of all matters. All documents to 
be filed shall be delivered or mailed to 
the Chief Docket Clerk, Office of Ad-
ministrative Law Judges (OALJ), 800 K 
Street, NW., Suite 400, Washington, DC 
20001–8002, or to the OALJ Regional Of-
fice to which the proceeding may have 
been transferred for hearing. Each doc-
ument filed shall be clear and legible. 

(b) By parties. All motions, petitions, 
pleadings, briefs, or other documents 
shall be filed with the Office of Admin-
istrative Law Judges with a copy, in-
cluding any attachments, to all other 
parties of record. When a party is rep-
resented by an attorney, service shall 
be made upon the attorney. Service of 
any document upon any party may be 
made by personal delivery or by mail-
ing a copy to the last known address. 
The Department shall be served by de-
livery to the Associate Solicitor, Plan 
Benefits Security Division, ERISA Sec-
tion 502(c)(5) Proceeding, P.O. Box 1914, 
Washington, DC 20013. The person serv-
ing the document shall certify to the 
manner and date of service. 

(c) By the Office of Administrative Law 
Judges. Service of orders, decisions and 
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all other documents shall be made by 
regular mail to the last known address. 

(d) Form of pleadings—(1) Every plead-
ing shall contain information indi-
cating the name of the Employee Bene-
fits Security Administration (EBSA) as 
the agency under which the proceeding 
is instituted, the title of the pro-
ceeding, the docket number (if any) as-
signed by the Office of Administrative 
Law Judges and a designation of the 
type of pleading or paper (e.g., notice, 
motion to dismiss, etc.). The pleading 
or paper shall be signed and shall con-
tain the address and telephone number 
of the party or person representing the 
party. Although there are no formal 
specifications for documents, they 
should be typewritten when possible on 
standard size 81⁄2 × 11 inch paper. 

(2) Illegible documents, whether 
handwritten, typewritten, photocopies, 
or otherwise, will not be accepted. Pa-
pers may be reproduced by any dupli-
cating process provided all copies are 
clear and legible. 

§ 2570.93 Parties, how designated. 
For 502(c)(5) civil penalty pro-

ceedings, this section shall apply in 
lieu of 29 CFR 18.10. 

(a) The term party wherever used in 
this subpart shall include any natural 
person, corporation, employee benefit 
plan, association, firm, partnership, 
trustee, receiver, agency, public or pri-
vate organization, or government agen-
cy. A party against whom a civil pen-
alty is sought shall be designated as 
‘‘respondent.’’ The Department shall be 
designated as the ‘‘complainant.’’ 

(b) Other persons or organizations 
shall be permitted to participate as 
parties only if the administrative law 
judge finds that the final decision 
could directly and adversely affect 
them or the class they represent, that 
they may contribute materially to the 
disposition of the proceedings and their 
interest is not adequately represented 
by existing parties, and that in the dis-
cretion of the administrative law judge 
the participation of such persons or or-
ganizations would be appropriate. 

(c) A person or organization not 
named as a respondent wishing to par-
ticipate as a party under this section 
shall submit a petition to the adminis-
trative law judge within fifteen (15) 

days after the person or organization 
has knowledge of or should have known 
about the proceeding. The petition 
shall be filed with the administrative 
law judge and served on each person or 
organization who has been made a 
party at the time of filing. Such peti-
tion shall concisely state: 

(1) Petitioner’s interest in the pro-
ceeding; 

(2) How his or her participation as a 
party will contribute materially to the 
disposition of the proceeding; 

(3) Who will appear for petitioner; 
(4) The issues on which petitioner 

wishes to participate; and 
(5) Whether petitioner intends to 

present witnesses. 
(d) Objections to the petition may be 

filed by a party within fifteen (15) days 
of the filing of the petition. If objec-
tions to the petition are filed, the ad-
ministrative law judge shall then de-
termine whether petitioners have the 
requisite interest to be a party in the 
proceedings, as defined in paragraph (b) 
of this section, and shall permit or 
deny participation accordingly. Where 
petitions to participate as parties are 
made by individuals or groups with 
common interests, the administrative 
law judge may request all such peti-
tioners to designate a single represent-
ative, or he or she may recognize one 
or more of such petitioners. The ad-
ministrative law judge shall give each 
such petitioner as well as the parties, 
written notice of the decision on his or 
her petition. For each petition granted, 
the administrative law judge shall pro-
vide a brief statement of the basis of 
the decision. If the petition is denied, 
he or she shall briefly state the 
grounds for denial and shall then treat 
the petition as a request for participa-
tion as amicus curiae. 

§ 2570.94 Consequences of default. 
For 502(c)(5) civil penalty pro-

ceedings, this section shall apply in 
lieu of 29 CFR 18.5(a) and (b). Failure of 
the respondent to file an answer to the 
notice of determination described in 29 
CFR 2560.502c–5(g) within the 30 day pe-
riod provided by 29 CFR 2560.502c–5(h) 
shall be deemed to constitute a waiver 
of his or her right to appear and con-
test the allegations of the notice of de-
termination, and such failure shall be 
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deemed to be an admission of the facts 
as alleged in the notice for purposes of 
any proceeding involving the assess-
ment of a civil penalty under section 
502(c)(5) of the Act. Such notice shall 
then become a final order of the Sec-
retary, within the meaning of 
§ 2570.91(g), forty-five (45) days from the 
date of the service of the notice. 

§ 2570.95 Consent order or settlement. 
For 502(c)(5) civil penalty pro-

ceedings, the following shall apply in 
lieu of 29 CFR 18.9. 

(a) In general. At any time after the 
commencement of a proceeding, but at 
least five (5) days prior to the date set 
for hearing, the parties jointly may 
move to defer the hearing for a reason-
able time to permit negotiation of a 
settlement or an agreement containing 
findings and an order disposing of the 
whole or any part of the proceeding. 
The allowance of such deferment and 
the duration thereof shall be in the dis-
cretion of the administrative law 
judge, after consideration of such fac-
tors as the nature of the proceeding, 
the requirements of the public interest, 
the representations of the parties and 
the probability of reaching an agree-
ment which will result in a just dis-
position of the issues involved. 

(b) Content. Any agreement con-
taining consent findings and an order 
disposing of a proceeding or any part 
thereof shall also provide: 

(1) That the order shall have the 
same force and effect as an order made 
after full hearing; 

(2) That the entire record on which 
any order may be based shall consist 
solely of the notice and the agreement; 

(3) A waiver of any further proce-
dural steps before the administrative 
law judge; 

(4) A waiver of any right to challenge 
or contest the validity of the order and 
decision entered into in accordance 
with the agreement; and 

(5) That the order and decision of the 
administrative law judge shall be final 
agency action. 

(c) Submission. On or before the expi-
ration of the time granted for negotia-
tions, but, in any case, at least five (5) 
days prior to the date set for hearing, 
the parties or their authorized rep-
resentative or their counsel may: 

(1) Submit the proposed agreement 
containing consent findings and an 
order to the administrative law judge; 

(2) Notify the administrative law 
judge that the parties have reached a 
full settlement and have agreed to dis-
missal of the action subject to compli-
ance with the terms of the settlement; 
or 

(3) Inform the administrative law 
judge that agreement cannot be 
reached. 

(d) Disposition. In the event that a 
settlement agreement containing con-
sent findings and an order is submitted 
within the time allowed therefor, the 
administrative law judge shall issue a 
decision incorporating such findings 
and agreement within thirty (30) days 
of receipt of such document. The deci-
sion of the administrative law judge 
shall incorporate all of the findings, 
terms, and conditions of the settlement 
agreement and consent order of the 
parties. Such decision shall become a 
final agency action within the meaning 
of 5 U.S.C. 704. 

(e) Settlement without consent of all 
parties. In cases in which some, but not 
all, of the parties to a proceeding sub-
mit a consent agreement to the admin-
istrative law judge, the following pro-
cedure shall apply: 

(1) If all of the parties have not con-
sented to the proposed settlement sub-
mitted to the administrative law judge, 
then such non-consenting parties must 
receive notice, and a copy, of the pro-
posed settlement at the time it is sub-
mitted to the administrative law judge; 

(2) Any non-consenting party shall 
have fifteen (15) days to file any objec-
tions to the proposed settlement with 
the administrative law judge and all 
other parties; 

(3) If any party submits an objection 
to the proposed settlement, the admin-
istrative law judge shall decide within 
thirty (30) days after receipt of such 
objections whether to sign or reject the 
proposed settlement. Where the record 
lacks substantial evidence upon which 
to base a decision or there is a genuine 
issue of material fact, then the admin-
istrative law judge may establish pro-
cedures for the purpose of receiving ad-
ditional evidence upon which a deci-
sion on the contested issues may rea-
sonably be based; 
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(4) If there are no objections to the 
proposed settlement, or if the adminis-
trative law judge decides to sign the 
proposed settlement after reviewing 
any such objections, the administra-
tive law judge shall incorporate the 
consent agreement into a decision 
meeting the requirements of paragraph 
(d) of this section. 

§ 2570.96 Scope of discovery. 

For 502(c)(5) civil penalty pro-
ceedings, this section shall apply in 
lieu of 29 CFR 18.14. 

(a) A party may file a motion to con-
duct discovery with the administrative 
law judge. The motion for discovery 
shall be granted by the administrative 
law judge only upon a showing of good 
cause. In order to establish ‘‘good 
cause’’ for the purposes of this section, 
a party must show that the discovery 
requested relates to a genuine issue as 
to a material fact that is relevant to 
the proceeding. The order of the admin-
istrative law judge shall expressly 
limit the scope and terms of discovery 
to that for which ‘‘good cause’’ has 
been shown, as provided in this para-
graph. 

(b) A party may obtain discovery of 
documents and tangible things other-
wise discoverable under paragraph (a) 
of this section and prepared in antici-
pation of or for the hearing by or for 
another party’s representative (includ-
ing his or her attorney, consultant, 
surety, indemnitor, insurer, or agent) 
only upon showing that the party seek-
ing discovery has substantial need of 
the materials or information in the 
preparation of his or her case and that 
he or she is unable without undue hard-
ship to obtain the substantial equiva-
lent of the materials or information by 
other means. In ordering discovery of 
such materials when the required 
showing has been made, the adminis-
trative law judge shall protect against 
disclosure of the mental impressions, 
conclusions, opinions, or legal theories 
of an attorney or other representative 
of a party concerning the proceeding. 

§ 2570.97 Summary decision. 

For 502(c)(5) civil penalty pro-
ceedings, this section shall apply in 
lieu of 29 CFR 18.41. 

(a) No genuine issue of material fact. (1) 
Where no issue of material fact is 
found to have been raised, the adminis-
trative law judge may issue a decision 
which, in the absence of an appeal pur-
suant to §§ 2570.99 through 2570.101, 
shall become a final order. 

(2) A decision made under this para-
graph shall include a statement of: 

(i) Findings of fact and conclusions of 
law, and the reasons therefore, on all 
issues presented; and 

(ii) Any terms and conditions of the 
rule or order. 

(3) A copy of any decision under this 
paragraph shall be served on each 
party. 

(b) Hearings on issues of fact. Where a 
genuine question of material fact is 
raised, the administrative law judge 
shall, and in any other case may, set 
the case for an evidentiary hearing. 

§ 2570.98 Decision of the administra-
tive law judge. 

For 502(c)(5) civil penalty pro-
ceedings, this section shall apply in 
lieu of 29 CFR 18.57. 

(a) Proposed findings of fact, conclu-
sions, and order. Within twenty (20) 
days of the filing of the transcript of 
the testimony or such additional time 
as the administrative law judge may 
allow, each party may file with the ad-
ministrative law judge, subject to the 
judge’s discretion, proposed findings of 
fact, conclusions of law, and an order 
together with a supporting brief ex-
pressing the reasons for such proposals. 
Such proposals and briefs shall be 
served on all parties, and shall refer to 
all portions of the record and to all au-
thorities relied upon in support of each 
proposal. 

(b) Decision of the administrative law 
judge. Within a reasonable time after 
the time allowed for the filing of the 
proposed findings of fact, conclusions 
of law, and order, or within thirty (30) 
days after receipt of an agreement con-
taining consent findings and an order 
disposing of the disputed matter in 
whole, the administrative law judge 
shall make his or her decision. The de-
cision of the administrative law judge 
shall include findings of fact and con-
clusions of law with reasons therefor 
upon each material issue of fact or law 
presented on the record. The decision 
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of the administrative law judge shall 
be based upon the whole record. In a 
contested case in which the Depart-
ment and the Respondent have pre-
sented their positions to the adminis-
trative law judge pursuant to the pro-
cedures for 502(c)(5) civil penalty pro-
ceedings as set forth in this subpart, 
the penalty (if any) which may be in-
cluded in the decision of the adminis-
trative law judge shall be limited to 
the penalty expressly provided for in 
section 502(c)(5) of ERISA. It shall be 
supported by reliable and probative 
evidence. The decision of the adminis-
trative law judge shall become a final 
agency action within the meaning of 5 
U.S.C. 704 unless an appeal is made pur-
suant to the procedures set forth in 
§§ 2570.99 through 2570.101. 

§ 2570.99 Review by the Secretary. 
(a) The Secretary may review a deci-

sion of an administrative law judge. 
Such a review may occur only when a 
party files a notice of appeal from a de-
cision of an administrative law judge 
within twenty (20) days of the issuance 
of such decision. In all other cases, the 
decision of the administrative law 
judge shall become final agency action 
within the meaning of 5 U.S.C. 704. 

(b) A notice of appeal to the Sec-
retary shall state with specificity the 
issue(s) in the decision of the adminis-
trative law judge on which the party is 
seeking review. Such notice of appeal 
must be served on all parties of record. 

(c) Upon receipt of a notice of appeal, 
the Secretary shall request the Chief 
Administrative Law Judge to submit 
to him or her a copy of the entire 
record before the administrative law 
judge. 

§ 2570.100 Scope of review. 
The review of the Secretary shall not 

be a de novo proceeding but rather a re-
view of the record established before 
the administrative law judge. There 
shall be no opportunity for oral argu-
ment. 

§ 2570.101 Procedures for review by 
the Secretary. 

(a) Upon receipt of the notice of ap-
peal, the Secretary shall establish a 
briefing schedule which shall be served 
on all parties of record. Upon motion of 

one or more of the parties, the Sec-
retary may, in his or her discretion, 
permit the submission of reply briefs. 

(b) The Secretary shall issue a deci-
sion as promptly as possible after re-
ceipt of the briefs of the parties. The 
Secretary may affirm, modify, or set 
aside, in whole or in part, the decision 
on appeal and shall issue a statement 
of reasons and bases for the action(s) 
taken. Such decision by the Secretary 
shall be final agency action within the 
meaning of 5 U.S.C. 704. 

Subpart F—Procedures for the As-
sessment of Civil Penalties 
Under ERISA Section 
502(c)(6) 

SOURCE: 67 FR 786, Jan. 7, 2002, unless oth-
erwise noted. 

§ 2570.110 Scope of rules. 

The rules of practice set forth in this 
subpart are applicable to ‘‘502(c)(6) 
civil penalty proceedings’’ (as defined 
in § 2570.111(n) of this subpart) under 
section 502(c)(6) of the Employee Re-
tirement Income Security Act of 1974. 
The rules of procedure for administra-
tive hearings published by the Depart-
ment’s Office of Law Judges at Part 18 
of this title will apply to matters aris-
ing under ERISA section 502(c)(6) ex-
cept as modified by this section. These 
proceedings shall be conducted as expe-
ditiously as possible, and the parties 
shall make every effort to avoid delay 
at each stage of the proceedings. 

§ 2570.111 Definitions. 

For section 502(c)(6) civil penalty 
proceedings, this section shall apply in 
lieu of the definitions in § 18.2 of this 
title: 

(a) Adjudicatory proceeding means a 
judicial-type proceeding before an ad-
ministrative law judge leading to the 
formulation of a final order; 

(b) Administrative law judge means an 
administrative law judge appointed 
pursuant to the provisions of 5 U.S.C. 
3105; 

(c) Answer means a written state-
ment that is supported by reference to 
specific circumstances or facts sur-
rounding the notice of determination 
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issued pursuant to § 2560.502c–6(g) of 
this chapter; 

(d) Commencement of proceeding is the 
filing of an answer by the respondent; 

(e) Consent agreement means any writ-
ten document containing a specified 
proposed remedy or other relief accept-
able to the Department and consenting 
parties; 

(f) ERISA means the Employee Re-
tirement Income Security Act of 1974, 
as amended; 

(g) Final order means the final deci-
sion or action of the Department of 
Labor concerning the assessment of a 
civil penalty under ERISA section 
502(c)(6) against a particular party. 
Such final order may result from a de-
cision of an administrative law judge 
or the Secretary, the failure of a party 
to file a statement of matters reason-
ably beyond the control of the plan ad-
ministrator described in § 2560.502c–6(e) 
of this chapter within the prescribed 
time limits, or the failure of a party to 
invoke the procedures for hearings or 
appeals under this title within the pre-
scribed time limits. Such a final order 
shall constitute final agency action 
within the meaning of 5 U.S.C. 704; 

(h) Hearing means that part of a pro-
ceeding which involves the submission 
of evidence, either by oral presentation 
or written submission, to the adminis-
trative law judge; 

(i) Order means the whole or any part 
of a final procedural or substantive dis-
position of a matter under ERISA sec-
tion 502(c)(6); 

(j) Party includes a person or agency 
named or admitted as a party to a pro-
ceeding; 

(k) Person includes an individual, 
partnership, corporation, employee 
benefit plan, association, exchange or 
other entity or organization; 

(l) Petition means a written request, 
made by a person or party, for some af-
firmative action; 

(m) Pleading means the notice as de-
fined in § 2560.502c–6(g) of this chapter, 
the answer to the notice, any supple-
ment or amendment thereto, and any 
reply that may be permitted to any an-
swer, supplement or amendment; 

(n) 502(c)(6) civil penalty proceeding 
means an adjudicatory proceeding re-
lating to the assessment of a civil pen-

alty provided for in section 502(c)(6) of 
ERISA; 

(o) Respondent means the party 
against whom the Department is seek-
ing to assess a civil sanction under 
ERISA section 502(c)(6); 

(p) Secretary means the Secretary of 
Labor and includes, pursuant to any 
delegation of authority by the Sec-
retary, any assistant secretary (includ-
ing the Assistant Secretary for Em-
ployee Benefits Security), adminis-
trator, commissioner, appellate body, 
board, or other official; and 

(q) Solicitor means the Solicitor of 
Labor or his or her delegate. 

§ 2570.112 Service: Copies of docu-
ments and pleadings. 

For 502(c)(6) penalty proceedings, this 
section shall apply in lieu of § 18.3 of 
this title. 

(a) General. Copies of all documents 
shall be served on all parties of record. 
All documents should clearly designate 
the docket number, if any, and short 
title of all matters. All documents to 
be filed shall be delivered or mailed to 
the Chief Docket Clerk, Office of Ad-
ministrative Law Judges, 800 K Street, 
NW., Suite 400, Washington, DC 20001– 
8002, or to the OALJ Regional Office to 
which the proceeding may have been 
transferred for hearing. Each document 
filed shall be clear and legible. 

(b) By parties. All motions, petitions, 
pleadings, briefs, or other documents 
shall be filed with the Office of Admin-
istrative Law Judges with a copy, in-
cluding any attachments, to all other 
parties of record. When a party is rep-
resented by an attorney, service shall 
be made upon the attorney. Service of 
any document upon any party may be 
made by personal delivery or by mail-
ing a copy to the last known address. 
The Department shall be served by de-
livery to the Associate Solicitor, Plan 
Benefits Security Division, ERISA sec-
tion 502(c)(6) Proceeding, P.O. Box 1914, 
Washington, DC 20013. The person serv-
ing the document shall certify to the 
manner and date of service. 

(c) By the Office of Administrative Law 
Judges. Service of orders, decisions and 
all other documents shall be made by 
regular mail to the last known address. 
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(d) Form of pleadings. (1) Every plead-
ing shall contain information indi-
cating the name of the Employee Bene-
fits Security Administration (EBSA) as 
the agency under which the proceeding 
is instituted, the title of the pro-
ceeding, the docket number (if any) as-
signed by the Office of Administrative 
Law Judges and a designation of the 
type of pleading or paper (e.g., notice, 
motion to dismiss, etc.). The pleading 
or paper shall be signed and shall con-
tain the address and telephone number 
of the party or person representing the 
party. Although there are no formal 
specifications for documents, they 
should be typewritten when possible on 
standard size 81⁄2 × 11 inch paper. 

(2) Illegible documents, whether 
handwritten, typewritten, photocopied, 
or otherwise, will not be accepted. Pa-
pers may be reproduced by any dupli-
cating process provided all copies are 
clear and legible. 

§ 2570.113 Parties, how designated. 
For 502(c)(6) civil penalty pro-

ceedings, this section shall apply in 
lieu of § 18.10 of this title. 

(a) The term ‘‘party’’ wherever used 
in this subpart shall include any nat-
ural person, corporation, employee 
benefit plan, association, firm, partner-
ship, trustee, receiver, agency, public 
or private organization, or government 
agency. A party against whom a civil 
penalty is sought shall be designated as 
‘‘respondent’’. The Department shall be 
designated as the ‘‘complainant’’. 

(b) Other persons or organizations 
shall be permitted to participate as 
parties only if the administrative law 
judge finds that the final decision 
could directly and adversely affect 
them or the class they represent, that 
they may contribute materially to the 
disposition of the proceedings and their 
interest is not adequately represented 
by existing parties, and that in the dis-
cretion of the administrative law judge 
the participation of such persons or or-
ganizations would be appropriate. 

(c) A person or organization not 
named as a respondent wishing to par-
ticipate as a party under this section 
shall submit a petition to the adminis-
trative law judge within fifteen (15) 
days after the person or organization 
has knowledge of or should have known 

about the proceeding. The petition 
shall be filed with the administrative 
law judge and served on each person or 
organization who has been made a 
party at the time of filing. Such peti-
tion shall concisely state: 

(1) Petitioner’s interest in the pro-
ceeding; 

(2) How his or her participation as a 
party will contribute materially to the 
disposition of the proceeding; 

(3) Who will appear for petitioner; 
(4) The issues on which petitioner 

wishes to participate; and 
(5) Whether petitioner intends to 

present witnesses. 
(d) Objections to the petition may be 

filed by a party within fifteen (15) days 
of the filing of the petition. If objec-
tions to the petition are filed, the ad-
ministrative law judge shall then de-
termine whether petitioner has the 
requisite interest to be a party in the 
proceedings, as defined in paragraph (b) 
of this section, and shall permit or 
deny participation accordingly. Where 
petitions to participate as parties are 
made by individuals or groups with 
common interests, the administrative 
law judge may request all such peti-
tioners to designate a single represent-
ative, or he or she may recognize one 
or more of such petitioners. The ad-
ministrative law judge shall give each 
such petitioner, as well as the parties, 
written notice of the decision on his or 
her petition. For each petition granted, 
the administrative law judge shall pro-
vide a brief statement of the basis of 
the decision. If the petition is denied, 
he or she shall briefly state the 
grounds for denial and shall then treat 
the petition as a request for participa-
tion as amicus curiae. 

§ 2570.114 Consequences of default. 

For 502(c)(6) civil penalty pro-
ceedings, this section shall apply in 
lieu of § 18.5(a) and (b) of this title. 
Failure of the respondent to file an an-
swer to the notice of determination de-
scribed in § 2560.502c–6(g) of this chapter 
within the 30 day period provided by 
§ 2560.502c–6(h) of this chapter shall be 
deemed to constitute a waiver of his or 
her right to appear and contest the al-
legations of the notice of determina-
tion, and such failure shall be deemed 
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to be an admission of the facts as al-
leged in the notice for purposes of any 
proceeding involving the assessment of 
a civil penalty under section 502(c)(6) of 
the Act. Such notice shall then become 
the final order of the Secretary, within 
the meaning of § 2570.111(g) of this sub-
part, forty-five (45) days from the date 
of service of the notice. 

[68 FR 3738, Jan. 24, 2003] 

§ 2570.115 Consent order or settle-
ment. 

For 502(c)(6) civil penalty pro-
ceedings, the following shall apply in 
lieu of § 18.9 of this title. 

(a) General. At any time after the 
commencement of a proceeding, but at 
least five (5) days prior to the date set 
for hearing, the parties jointly may 
move to defer the hearing for a reason-
able time to permit negotiation of a 
settlement or an agreement containing 
findings and an order disposing of the 
whole or any part of the proceeding. 
The allowance of such a deferral and 
the duration thereof shall be in the dis-
cretion of the administrative law 
judge, after consideration of such fac-
tors as the nature of the proceeding, 
the requirements of the public interest, 
the representations of the parties, and 
the probability of reaching an agree-
ment which will result in a just dis-
position of the issues involved. 

(b) Content. Any agreement con-
taining consent findings and an order 
disposing of a proceeding or any part 
thereof shall also provide: 

(1) That the order shall have the 
same force and effect as an order made 
after full hearing; 

(2) That the entire record on which 
any order may be based shall consist 
solely of the notice and the agreement; 

(3) A waiver of any further proce-
dural steps before the administrative 
law judge; 

(4) A waiver of any right to challenge 
or contest the validity of the order and 
decision entered into in accordance 
with the agreement; and 

(5) That the order and decision of the 
administrative law judge shall be final 
agency action. 

(c) Submission. On or before the expi-
ration of the time granted for negotia-
tions, but, in any case, at least five (5) 
days prior to the date set for hearing, 

the parties or their authorized rep-
resentative or their counsel may: 

(1) Submit the proposed agreement 
containing consent findings and an 
order to the administrative law judge; 
or 

(2) Notify the administrative law 
judge that the parties have reached a 
full settlement and have agreed to dis-
missal of the action subject to compli-
ance with the terms of the settlement; 
or 

(3) Inform the administrative law 
judge that agreement cannot be 
reached. 

(d) Disposition. In the event a settle-
ment agreement containing consent 
findings and an order is submitted 
within the time allowed therefor, the 
administrative law judge shall issue a 
decision incorporating such findings 
and agreement within 30 days of his re-
ceipt of such document. The decision of 
the administrative law judge shall in-
corporate all of the findings, terms, 
and conditions of the settlement agree-
ment and consent order of the parties. 
Such decision shall become final agen-
cy action within the meaning of 5 
U.S.C. 704. 

(e) Settlement without consent of all 
parties. In cases in which some, but not 
all, of the parties to a proceeding sub-
mit a consent agreement to the admin-
istrative law judge, the following pro-
cedure shall apply: 

(1) If all of the parties have not con-
sented to the proposed settlement sub-
mitted to the administrative law judge, 
then such non-consenting parties must 
receive notice, and a copy, of the pro-
posed settlement at the time it is sub-
mitted to the administrative law judge; 

(2) Any non-consenting party shall 
have fifteen (15) days to file any objec-
tions to the proposed settlement with 
the administrative law judge and all 
other parties; 

(3) If any party submits an objection 
to the proposed settlement, the admin-
istrative law judge shall decide within 
30 days after receipt of such objections 
whether he shall sign or reject the pro-
posed settlement. Where the record 
lacks substantial evidence upon which 
to base a decision or there is a genuine 
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issue of material fact, then the admin-
istrative law judge may establish pro-
cedures for the purpose of receiving ad-
ditional evidence upon which a deci-
sion on the contested issues may rea-
sonably be based; 

(4) If there are no objections to the 
proposed settlement, or if the adminis-
trative law judge decides to sign the 
proposed settlement after reviewing 
any such objections, the administra-
tive law judge shall incorporate the 
consent agreement into a decision 
meeting the requirements of paragraph 
(d) of this section. 

§ 2570.116 Scope of discovery. 
For 502(c)(6) civil penalty pro-

ceedings, this section shall apply in 
lieu of § 18.14 of this title. 

(a) A party may file a motion to con-
duct discovery with the administrative 
law judge. The motion for discovery 
shall be granted by the administrative 
law judge only upon a showing of good 
cause. In order to establish ‘‘good 
cause’’ for the purposes of this section, 
a party must show that the discovery 
requested relates to a genuine issue as 
to a material fact that is relevant to 
the proceeding. The order of the admin-
istrative law judge shall expressly 
limit the scope and terms of discovery 
to that for which ‘‘good cause’’ has 
been shown, as provided in this para-
graph. 

(b) A party may obtain discovery of 
documents and tangible things other-
wise discoverable under paragraph (a) 
of this section and prepared in antici-
pation of or for the hearing by or for 
another party’s representative (includ-
ing his or her attorney, consultant, 
surety, indemnitor, insurer, or agent) 
only upon showing that the party seek-
ing discovery has substantial need of 
the materials or information in the 
preparation of his or her case and that 
he or she is unable without undue hard-
ship to obtain the substantial equiva-
lent of the materials or information by 
other means. In ordering discovery of 
such materials when the required 
showing has been made, the adminis-
trative law judge shall protect against 
disclosure of the mental impressions, 
conclusions, opinions, or legal theories 
of an attorney or other representatives 
of a party concerning the proceeding. 

§ 2570.117 Summary decision. 
For 502(c)(6) civil penalty pro-

ceedings, this section shall apply in 
lieu of § 18.41 of this title. 

(a) No genuine issue of material fact. (1) 
Where no issue of a material fact is 
found to have been raised, the adminis-
trative law judge may issue a decision 
which, in the absence of an appeal pur-
suant to §§ 2570.119 through 2570.121 of 
this subpart, shall become a final 
order. 

(2) A decision made under this para-
graph (a) shall include a statement of: 

(i) Findings of fact and conclusions of 
law, and the reasons therefor, on all 
issues presented; and 

(ii) Any terms and conditions of the 
rule or order. 

(3) A copy of any decision under this 
paragraph shall be served on each 
party. 

(b) Hearings on issues of fact. Where a 
genuine question of a material fact is 
raised, the administrative law judge 
shall, and in any other case may, set 
the case for an evidentiary hearing. 

§ 2570.118 Decision of the administra-
tive law judge. 

For 502(c)(6) civil penalty pro-
ceedings, this section shall apply in 
lieu of § 18.57 of this title. 

(a) Proposed findings of fact, conclu-
sions, and order. Within twenty (20) 
days of the filing of the transcript of 
the testimony, or such additional time 
as the administrative law judge may 
allow, each party may file with the ad-
ministrative law judge, subject to the 
judge’s discretion, proposed findings of 
fact, conclusions of law, and order to-
gether with a supporting brief express-
ing the reasons for such proposals. 
Such proposals and briefs shall be 
served on all parties, and shall refer to 
all portions of the record and to all au-
thorities relied upon in support of each 
proposal. 

(b) Decision of the administrative law 
judge. Within a reasonable time after 
the time allowed for the filing of the 
proposed findings of fact, conclusions 
of law, and order, or within 30 days 
after receipt of an agreement con-
taining consent findings and order dis-
posing of the disputed matter in whole, 
the administrative law judge shall 
make his or her decision. The decision 
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of the administrative law judge shall 
include findings of fact and conclusions 
of law with reasons therefor upon each 
material issue of fact or law presented 
on the record. The decision of the ad-
ministrative law judge shall be based 
upon the whole record. In a contested 
case in which the Department and the 
Respondent have presented their posi-
tions to the administrative law judge 
pursuant to the procedures for 502(c)(6) 
civil penalty proceedings as set forth in 
this subpart, the penalty (if any) which 
may be included in the decision of the 
administrative law judge shall be lim-
ited to the penalty expressly provided 
for in section 502(c)(6) of ERISA. It 
shall be supported by reliable and pro-
bative evidence. The decision of the ad-
ministrative law judge shall become 
final agency action within the meaning 
of 5 U.S.C. 704 unless an appeal is made 
pursuant to the procedures set forth in 
§§ 2570.119 through 2570.121. 

§ 2570.119 Review by the Secretary. 

(a) The Secretary may review a deci-
sion of an administrative law judge. 
Such a review may occur only when a 
party files a notice of appeal from a de-
cision of an administrative law judge 
within twenty (20) days of the issuance 
of such decision. In all other cases, the 
decision of the administrative law 
judge shall become final agency action 
within the meaning of 5 U.S.C. 704. 

(b) A notice of appeal to the Sec-
retary shall state with specificity the 
issue(s) in the decision of the adminis-
trative law judge on which the party is 
seeking review. Such notice of appeal 
must be served on all parties of record. 

(c) Upon receipt of a notice of appeal, 
the Secretary shall request the Chief 
Administrative Law Judge to submit 
to him or her a copy of the entire 
record before the administrative law 
judge. 

§ 2570.120 Scope of review. 

The review of the Secretary shall not 
be a de novo proceeding but rather a re-
view of the record established before 
the administrative law judge. There 
shall be no opportunity for oral argu-
ment. 

§ 2570.121 Procedures for review by 
the Secretary. 

(a) Upon receipt of the notice of ap-
peal, the Secretary shall establish a 
briefing schedule which shall be served 
on all parties of record. Upon motion of 
one or more of the parties, the Sec-
retary may, in his or her discretion, 
permit the submission of reply briefs. 

(b) The Secretary shall issue a deci-
sion as promptly as possible after re-
ceipt of the briefs of the parties. The 
Secretary may affirm, modify, or set 
aside, in whole or in part, the decision 
on appeal and shall issue a statement 
of reasons and bases for the action(s) 
taken. Such decision by the Secretary 
shall be final agency action within the 
meaning of 5 U.S.C. 704. 

Subpart G—Procedures for the As-
sessment of Civil Penalties 
Under ERISA Section 
502(c)(7) 

SOURCE: 68 FR 3738, Jan. 24, 2003, unless 
otherwise noted. 

§ 2570.130 Scope of rules. 
The rules of practice set forth in this 

subpart are applicable to ‘‘502(c)(7) 
civil penalty proceedings’’ (as defined 
in § 2570.131(n) of this subpart) under 
section 502(c)(7) of the Employee Re-
tirement Income Security Act of 1974, 
as amended (the Act). The rules of pro-
cedure for administrative hearings 
published by the Department’s Office of 
Administrative Law Judges at Part 18 
of this title will apply to matters aris-
ing under ERISA section 502(c)(7) ex-
cept as modified by this subpart. These 
proceedings shall be conducted as expe-
ditiously as possible, and the parties 
shall make every effort to avoid delay 
at each stage of the proceedings. 

§ 2570.131 Definitions. 
For 502(c)(7) civil penalty pro-

ceedings, this section shall apply in 
lieu of the definitions in § 18.2 of this 
title: 

(a) Adjudicatory proceeding means a 
judicial-type proceeding before an ad-
ministrative law judge leading to the 
formulation of a final order; 

(b) Administrative law judge means an 
administrative law judge appointed 
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pursuant to the provisions of 5 U.S.C. 
3105; 

(c) Answer means a written state-
ment that is supported by reference to 
specific circumstances or facts sur-
rounding the notice of determination 
issued pursuant to § 2560.502c–7(g) of 
this chapter; 

(d) Commencement of proceeding is the 
filing of an answer by the respondent; 

(e) Consent agreement means any writ-
ten document containing a specified 
proposed remedy or other relief accept-
able to the Department and consenting 
parties; 

(f) ERISA means the Employee Re-
tirement Income Security Act of 1974, 
as amended; 

(g) Final order means the final deci-
sion or action of the Department of 
Labor concerning the assessment of a 
civil penalty under ERISA section 
502(c)(7) against a particular party. 
Such final order may result from a de-
cision of an administrative law judge 
or the Secretary, the failure of a party 
to file a statement of reasonable cause 
described in § 2560.502c–7(e) of this chap-
ter within the prescribed time limits, 
or the failure of a party to invoke the 
procedures for hearings or appeals 
under this title within the prescribed 
time limits. Such a final order shall 
constitute final agency action within 
the meaning of 5 U.S.C. 704; 

(h) Hearing means that part of a pro-
ceeding which involves the submission 
of evidence, by either oral presentation 
or written submission, to the adminis-
trative law judge; 

(i) Order means the whole or any part 
of a final procedural or substantive dis-
position of a matter under ERISA sec-
tion 502(c)(7); 

(j) Party includes a person or agency 
named or admitted as a party to a pro-
ceeding; 

(k) Person includes an individual, 
partnership, corporation, employee 
benefit plan, association, exchange or 
other entity or organization; 

(l) Petition means a written request, 
made by a person or party, for some af-
firmative action; 

(m) Pleading means the notice as de-
fined in § 2560.502c–7(g) of this chapter, 
the answer to the notice, any supple-
ment or amendment thereto, and any 

reply that may be permitted to any an-
swer, supplement or amendment; 

(n) 502(c)(7) civil penalty proceeding 
means an adjudicatory proceeding re-
lating to the assessment of a civil pen-
alty provided for in section 502(c)(7) of 
ERISA; 

(o) Respondent means the party 
against whom the Department is seek-
ing to assess a civil sanction under 
ERISA section 502(c)(7); 

(p) Secretary means the Secretary of 
Labor and includes, pursuant to any 
delegation of authority by the Sec-
retary, any assistant secretary (includ-
ing the Assistant Secretary for Em-
ployee Benefits Security), adminis-
trator, commissioner, appellate body, 
board, or other official; and 

(q) Solicitor means the Solicitor of 
Labor or his or her delegate. 

§ 2570.132 Service: Copies of docu-
ments and pleadings. 

For 502(c)(7) penalty proceedings, this 
section shall apply in lieu of § 18.3 of 
this title. 

(a) General. Copies of all documents 
shall be served on all parties of record. 
All documents should clearly designate 
the docket number, if any, and short 
title of all matters. All documents to 
be filed shall be delivered or mailed to 
the Chief Docket Clerk, Office of Ad-
ministrative Law Judges, 800 K Street, 
NW., Suite 400, Washington, DC 20001– 
8002, or to the OALJ Regional Office to 
which the proceeding may have been 
transferred for hearing. Each document 
filed shall be clear and legible. 

(b) By parties. All motions, petitions, 
pleadings, briefs, or other documents 
shall be filed with the Office of Admin-
istrative Law Judges with a copy, in-
cluding any attachments, to all other 
parties of record. When a party is rep-
resented by an attorney, service shall 
be made upon the attorney. Service of 
any document upon any party may be 
made by personal delivery or by mail-
ing a copy to the last known address. 
The Department shall be served by de-
livery to the Associate Solicitor, Plan 
Benefits Security Division, ERISA sec-
tion 502(c)(7) Proceeding, P.O. Box 1914, 
Washington, DC 20013. The person serv-
ing the document shall certify to the 
manner and date of service. 
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(c) By the Office of Administrative Law 
Judges. Service of orders, decisions and 
all other documents shall be made by 
regular mail to the last known address. 

(d) Form of pleadings. (1) Every plead-
ing shall contain information indi-
cating the name of the Employee Bene-
fits Security Administration (EBSA) as 
the agency under which the proceeding 
is instituted, the title of the pro-
ceeding, the docket number (if any) as-
signed by the Office of Administrative 
Law Judges and a designation of the 
type of pleading or paper (e.g., notice, 
motion to dismiss, etc.). The pleading 
or paper shall be signed and shall con-
tain the address and telephone number 
of the party or person representing the 
party. Although there are no formal 
specifications for documents, they 
should be typewritten when possible on 
standard size 81⁄2 × 11 inch paper. 

(2) Illegible documents, whether 
handwritten, typewritten, photocopied, 
or otherwise, will not be accepted. Pa-
pers may be reproduced by any dupli-
cating process provided all copies are 
clear and legible. 

§ 2570.133 Parties, how designated. 
For 502(c)(7) civil penalty pro-

ceedings, this section shall apply in 
lieu of § 18.10 of this title. 

(a) The term ‘‘party’’ wherever used 
in this subpart shall include any nat-
ural person, corporation, employee 
benefit plan, association, firm, partner-
ship, trustee, receiver, agency, public 
or private organization, or government 
agency. A party against whom a civil 
penalty is sought shall be designated as 
‘‘respondent.’’ The Department shall be 
designated as the ‘‘complainant.’’ 

(b) Other persons or organizations 
shall be permitted to participate as 
parties only if the administrative law 
judge finds that the final decision 
could directly and adversely affect 
them or the class they represent, that 
they may contribute materially to the 
disposition of the proceedings and their 
interest is not adequately represented 
by existing parties, and that in the dis-
cretion of the administrative law judge 
the participation of such persons or or-
ganizations would be appropriate. 

(c) A person or organization not 
named as a respondent wishing to par-
ticipate as a party under this section 

shall submit a petition to the adminis-
trative law judge within fifteen (15) 
days after the person or organization 
has knowledge of or should have known 
about the proceeding. The petition 
shall be filed with the administrative 
law judge and served on each person 
who or organization that has been 
made a party at the time of filing. 
Such petition shall concisely state: 

(1) Petitioner’s interest in the pro-
ceeding; 

(2) How his or her participation as a 
party will contribute materially to the 
disposition of the proceeding; 

(3) Who will appear for petitioner; 
(4) The issues on which petitioner 

wishes to participate; and 
(5) Whether petitioner intends to 

present witnesses. 
(d) Objections to the petition may be 

filed by a party within fifteen (15) days 
of the filing of the petition. If objec-
tions to the petition are filed, the ad-
ministrative law judge shall then de-
termine whether petitioner has the 
requisite interest to be a party in the 
proceedings, as defined in paragraph (b) 
of this section, and shall permit or 
deny participation accordingly. Where 
petitions to participate as parties are 
made by individuals or groups with 
common interests, the administrative 
law judge may request all such peti-
tioners to designate a single represent-
ative, or he or she may recognize one 
or more of such petitioners. The ad-
ministrative law judge shall give each 
such petitioner, as well as the parties, 
written notice of the decision on his or 
her petition. For each petition granted, 
the administrative law judge shall pro-
vide a brief statement of the basis of 
the decision. If the petition is denied, 
he or she shall briefly state the 
grounds for denial and shall then treat 
the petition as a request for participa-
tion as amicus curiae. 

§ 2570.134 Consequences of default. 
For 502(c)(7) civil penalty pro-

ceedings, this section shall apply in 
lieu of § 18.5(a) and (b) of this title. 
Failure of the respondent to file an an-
swer to the notice of determination de-
scribed in § 2560.502c–7(g) of this chapter 
within the 30 day period provided by 
§ 2560.502c–7(h) of this chapter shall be 
deemed to constitute a waiver of his or 
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her right to appear and contest the al-
legations of the notice of determina-
tion, and such failure shall be deemed 
to be an admission of the facts as al-
leged in the notice for purposes of any 
proceeding involving the assessment of 
a civil penalty under section 502(c)(7) of 
the Act. Such notice shall then become 
the final order of the Secretary, within 
the meaning of § 2570.131(g) of this sub-
part, forty-five (45) days from the date 
of service of the notice. 

§ 2570.135 Consent order or settle-
ment. 

For 502(c)(7) civil penalty pro-
ceedings, the following shall apply in 
lieu of § 18.9 of this title. 

(a) General. At any time after the 
commencement of a proceeding, but at 
least five (5) days prior to the date set 
for hearing, the parties jointly may 
move to defer the hearing for a reason-
able time to permit negotiation of a 
settlement or an agreement containing 
findings and an order disposing of the 
whole or any part of the proceeding. 
The allowance of such a deferral and 
the duration thereof shall be in the dis-
cretion of the administrative law 
judge, after consideration of such fac-
tors as the nature of the proceeding, 
the requirements of the public interest, 
the representations of the parties, and 
the probability of reaching an agree-
ment which will result in a just dis-
position of the issues involved. 

(b) Content. Any agreement con-
taining consent findings and an order 
disposing of a proceeding or any part 
thereof shall also provide: 

(1) That the order shall have the 
same force and effect as an order made 
after full hearing; 

(2) That the entire record on which 
any order may be based shall consist 
solely of the notice and the agreement; 

(3) A waiver of any further proce-
dural steps before the administrative 
law judge; 

(4) A waiver of any right to challenge 
or contest the validity of the order and 
decision entered into in accordance 
with the agreement; and 

(5) That the order and decision of the 
administrative law judge shall be final 
agency action. 

(c) Submission. On or before the expi-
ration of the time granted for negotia-

tions, but, in any case, at least five (5) 
days prior to the date set for hearing, 
the parties or their authorized rep-
resentative or their counsel may: 

(1) Submit the proposed agreement 
containing consent findings and an 
order to the administrative law judge; 
or 

(2) Notify the administrative law 
judge that the parties have reached a 
full settlement and have agreed to dis-
missal of the action subject to compli-
ance with the terms of the settlement; 
or 

(3) Inform the administrative law 
judge that agreement cannot be 
reached. 

(d) Disposition. In the event a settle-
ment agreement containing consent 
findings and an order is submitted 
within the time allowed therefor, the 
administrative law judge shall issue a 
decision incorporating such findings 
and agreement within 30 days of his re-
ceipt of such document. The decision of 
the administrative law judge shall in-
corporate all of the findings, terms, 
and conditions of the settlement agree-
ment and consent order of the parties. 
Such decision shall become final agen-
cy action within the meaning of 5 
U.S.C. 704. 

(e) Settlement without consent of all 
parties. In cases in which some, but not 
all, of the parties to a proceeding sub-
mit a consent agreement to the admin-
istrative law judge, the following pro-
cedure shall apply: 

(1) If all of the parties have not con-
sented to the proposed settlement sub-
mitted to the administrative law judge, 
then such non-consenting parties must 
receive notice, and a copy, of the pro-
posed settlement at the time it is sub-
mitted to the administrative law judge; 

(2) Any non-consenting party shall 
have fifteen (15) days to file any objec-
tions to the proposed settlement with 
the administrative law judge and all 
other parties; 

(3) If any party submits an objection 
to the proposed settlement, the admin-
istrative law judge shall decide within 
30 days after receipt of such objections 
whether he shall sign or reject the pro-
posed settlement. Where the record 
lacks substantial evidence upon which 
to base a decision or there is a genuine 
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issue of material fact, then the admin-
istrative law judge may establish pro-
cedures for the purpose of receiving ad-
ditional evidence upon which a deci-
sion on the contested issues may rea-
sonably be based; 

(4) If there are no objections to the 
proposed settlement, or if the adminis-
trative law judge decides to sign the 
proposed settlement after reviewing 
any such objections, the administra-
tive law judge shall incorporate the 
consent agreement into a decision 
meeting the requirements of paragraph 
(d) of this section. 

§ 2570.136 Scope of discovery. 
For 502(c)(7) civil penalty pro-

ceedings, this section shall apply in 
lieu of § 18.14 of this title. 

(a) A party may file a motion to con-
duct discovery with the administrative 
law judge. The motion for discovery 
shall be granted by the administrative 
law judge only upon a showing of good 
cause. In order to establish ‘‘good 
cause’’ for the purposes of this section, 
a party must show that the discovery 
requested relates to a genuine issue as 
to a material fact that is relevant to 
the proceeding. The order of the admin-
istrative law judge shall expressly 
limit the scope and terms of discovery 
to that for which ‘‘good cause’’ has 
been shown, as provided in this para-
graph. 

(b) A party may obtain discovery of 
documents and tangible things other-
wise discoverable under paragraph (a) 
of this section and prepared in antici-
pation of or for the hearing by or for 
another party’s representative (includ-
ing his or her attorney, consultant, 
surety, indemnitor, insurer, or agent) 
only upon showing that the party seek-
ing discovery has substantial need of 
the materials or information in the 
preparation of his or her case and that 
he or she is unable without undue hard-
ship to obtain the substantial equiva-
lent of the materials or information by 
other means. In ordering discovery of 
such materials when the required 
showing has been made, the adminis-
trative law judge shall protect against 
disclosure of the mental impressions, 
conclusions, opinions, or legal theories 
of an attorney or other representatives 
of a party concerning the proceeding. 

§ 2570.137 Summary decision. 
For 502(c)(7) civil penalty pro-

ceedings, this section shall apply in 
lieu of § 18.41 of this title. 

(a) No genuine issue of material fact. (1) 
Where no issue of a material fact is 
found to have been raised, the adminis-
trative law judge may issue a decision 
which, in the absence of an appeal pur-
suant to §§ 2570.139 through 2570.141 of 
this subpart, shall become a final 
order. 

(2) A decision made under paragraph 
(a) of this section shall include a state-
ment of: 

(i) Findings of fact and conclusions of 
law, and the reasons therefor, on all 
issues presented; and 

(ii) Any terms and conditions of the 
rule or order. 

(3) A copy of any decision under this 
paragraph shall be served on each 
party. 

(b) Hearings on issues of fact. Where a 
genuine question of a material fact is 
raised, the administrative law judge 
shall, and in any other case may, set 
the case for an evidentiary hearing. 

§ 2570.138 Decision of the administra-
tive law judge. 

For 502(c)(7) civil penalty pro-
ceedings, this section shall apply in 
lieu of § 18.57 of this title. 

(a) Proposed findings of fact, conclu-
sions, and order. Within twenty (20) 
days of the filing of the transcript of 
the testimony, or such additional time 
as the administrative law judge may 
allow, each party may file with the ad-
ministrative law judge, subject to the 
judge’s discretion, proposed findings of 
fact, conclusions of law, and order to-
gether with a supporting brief express-
ing the reasons for such proposals. 
Such proposals and briefs shall be 
served on all parties, and shall refer to 
all portions of the record and to all au-
thorities relied upon in support of each 
proposal. 

(b) Decision of the administrative law 
judge. Within a reasonable time after 
the time allowed for the filing of the 
proposed findings of fact, conclusions 
of law, and order, or within thirty (30) 
days after receipt of an agreement con-
taining consent findings and order dis-
posing of the disputed matter in whole, 
the administrative law judge shall 
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make his or her decision. The decision 
of the administrative law judge shall 
include findings of fact and conclusions 
of law with reasons therefor upon each 
material issue of fact or law presented 
on the record. The decision of the ad-
ministrative law judge shall be based 
upon the whole record. In a contested 
case in which the Department and the 
Respondent have presented their posi-
tions to the administrative law judge 
pursuant to the procedures for 502(c)(7) 
civil penalty proceedings as set forth in 
this subpart, the penalty (if any) which 
may be included in the decision of the 
administrative law judge shall be lim-
ited to the penalty expressly provided 
for in section 502(c)(7) of ERISA. It 
shall be supported by reliable and pro-
bative evidence. The decision of the ad-
ministrative law judge shall become 
final agency action within the meaning 
of 5 U.S.C. 704 unless an appeal is made 
pursuant to the procedures set forth in 
§§ 2570.139 through 2570.141 of this sub-
part. 

§ 2570.139 Review by the Secretary. 

(a) The Secretary may review a deci-
sion of an administrative law judge. 
Such a review may occur only when a 
party files a notice of appeal from a de-
cision of an administrative law judge 
within twenty (20) days of the issuance 
of such decision. In all other cases, the 
decision of the administrative law 
judge shall become final agency action 
within the meaning of 5 U.S.C. 704. 

(b) A notice of appeal to the Sec-
retary shall state with specificity the 
issue(s) in the decision of the adminis-
trative law judge on which the party is 
seeking review. Such notice of appeal 
must be served on all parties of record. 

(c) Upon receipt of a notice of appeal, 
the Secretary shall request the Chief 
Administrative Law Judge to submit 
to him or her a copy of the entire 
record before the administrative law 
judge. 

§ 2570.140 Scope of review. 

The review of the Secretary shall not 
be a de novo proceeding but rather a 
review of the record established before 
the administrative law judge. There 
shall be no opportunity for oral argu-
ment. 

§ 2570.141 Procedures for review by 
the Secretary. 

(a) Upon receipt of the notice of ap-
peal, the Secretary shall establish a 
briefing schedule which shall be served 
on all parties of record. Upon motion of 
one or more of the parties, the Sec-
retary may, in his or her discretion, 
permit the submission of reply briefs. 

(b) The Secretary shall issue a deci-
sion as promptly as possible after re-
ceipt of the briefs of the parties. The 
Secretary may affirm, modify, or set 
aside, in whole or in part, the decision 
on appeal and shall issue a statement 
of reasons and bases for the action(s) 
taken. Such decision by the Secretary 
shall be final agency action within the 
meaning of 5 U.S.C. 704. 

Subpart H—Procedures for 
Issuance of Findings Under 
ERISA Sec. 3(40) 

SOURCE: 68 FR 17489, Apr. 9, 2003, unless 
otherwise noted. 

§ 2570.150 Scope of rules. 

The rules of practice set forth in this 
subpart H apply to ‘‘section 3(40) Find-
ing Proceedings’’ (as defined in 
§ 2570.152(g)), under section 3(40) of the 
Employee Retirement Income Security 
Act of 1974 (ERISA or the Act). Refer to 
29 CFR 2510.3–40 for the definition of 
relevant terms of section 3(40) of 
ERISA, 29 U.S.C. 1002(40). To the extent 
that the regulations in this subpart dif-
fer from the regulations in subpart A of 
29 CFR part 18, the regulations in this 
subpart apply to matters arising under 
section 3(40) of ERISA rather than the 
rules of procedure for administrative 
hearings published by the Depart-
ment’s Office of Administrative Law 
Judges in subpart A of 29 CFR part 18. 
These proceedings shall be conducted 
as expeditiously as possible, and the 
parties shall make every effort to 
avoid delay at each stage of the pro-
ceedings. 

§ 2570.151 In general. 

If there is an attempt to assert state 
jurisdiction or the application of state 
law, either by the issuance of a state 
administrative or court subpoena to, or 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00699 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



690 

29 CFR Ch. XXV (7–1–21 Edition) § 2570.152 

the initiation of administrative or ju-
dicial proceedings against, a plan or 
other arrangement that alleges it is 
covered by title I of ERISA, 29 U.S.C. 
1003, the plan or other arrangement 
may petition the Secretary to make a 
finding under section 3(40)(A)(i) of 
ERISA that it is a plan established or 
maintained under or pursuant to an 
agreement or agreements that the Sec-
retary finds to be collective bargaining 
agreements for purposes of section 3(40) 
of ERISA. 

§ 2570.152 Definitions. 
For section 3(40) Finding Pro-

ceedings, this section shall apply in-
stead of the definitions in 29 CFR 18.2. 

(a) ERISA means the Employee Re-
tirement Income Security Act of 1974, 
et seq., 29 U.S.C. 1001, et seq., as amend-
ed. 

(b) Order means the whole or part of 
a final procedural or substantive dis-
position by the administrative law 
judge of a matter under section 3(40) of 
ERISA. No order will be appealable to 
the Secretary except as provided in 
this subpart. 

(c) Petition means a written request 
under the procedures in this subpart 
for a finding by the Secretary under 
section 3(40) of ERISA that a plan is es-
tablished or maintained under or pur-
suant to one or more collective bar-
gaining agreements. 

(d) Petitioner means the plan or ar-
rangement filing a petition. 

(e) Respondent means: 
(1) A state government instrumen-

tality charged with enforcing the law 
that is alleged to apply or which has 
been identified as asserting jurisdic-
tion over a plan or other arrangement, 
including any agency, commission, 
board, or committee charged with in-
vestigating and enforcing state insur-
ance laws, including parties joined 
under § 2570.153; 

(2) The person or entity asserting 
that state law or state jurisdiction ap-
plies to the petitioner; 

(3) The Secretary of Labor; and 
(4) A state not named in the petition 

that has intervened under § 2570.153(b). 
(f) Secretary means the Secretary of 

Labor, and includes, pursuant to any 
delegation or sub-delegation of author-
ity, the Assistant Secretary for Em-

ployee Benefits Security or other em-
ployee of the Employee Benefits Secu-
rity Administration. 

(g) Section 3(40) Finding Proceeding 
means a proceeding before the Office of 
Administrative Law Judges (OALJ) re-
lating to whether the Secretary finds 
an entity to be a plan to be established 
or maintained under or pursuant to one 
or more collective bargaining agree-
ments within the meaning of section 
3(40) of ERISA. 

§ 2570.153 Parties. 

For section 3(40) Finding Pro-
ceedings, this section shall apply in-
stead of 29 CFR 18.10. 

(a) The term ‘‘party’’ with respect to 
a Section 3(40) Finding Proceeding 
means the petitioner and the respond-
ents. 

(b) States not named in the petition 
may participate as parties in a Section 
3(40) Finding Proceeding by notifying 
the OALJ and the other parties in writ-
ing prior to the date for filing a re-
sponse to the petition. After the date 
for service of responses to the petition, 
a state not named in the petition may 
intervene as a party only with the con-
sent of all parties or as otherwise or-
dered by the ALJ. 

(c) The Secretary of Labor shall be 
named as a ‘‘respondent’’ to all ac-
tions. 

(d) The failure of any party to com-
ply with any order of the ALJ may, at 
the discretion of the ALJ, result in the 
denial of the opportunity to present 
evidence in the proceeding. 

§ 2570.154 Filing and contents of peti-
tion. 

(a) A person seeking a finding under 
section 3(40) of ERISA must file a writ-
ten petition by delivering or mailing it 
to the Chief Docket Clerk, Office of Ad-
ministrative Law Judges (OALJ), 800 K 
Street, NW., Suite 400, Washington, DC 
20001–8002, or by making a filing by any 
electronic means permitted under pro-
cedures established by the OALJ. 

(b) The petition shall— 
(1) Provide the name and address of 

the entity for which the petition is 
filed; 

(2) Provide the names and addresses 
of the plan administrator and plan 
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sponsor(s) of the plan or other arrange-
ment for which the finding is sought; 

(3) Identify the state or states whose 
law or jurisdiction the petitioner 
claims has been asserted over the peti-
tioner, and provide the addresses and 
names of responsible officials; 

(4) Include affidavits or other written 
evidence showing that: 

(i) State jurisdiction has been as-
serted over or legal process commenced 
against the petitioner pursuant to 
state law; 

(ii) The petitioner is an employee 
welfare benefit plan as defined at sec-
tion 3(1) of ERISA (29 U.S.C. 1002(1)) 
and 29 CFR 2510.3–1 and is covered by 
title I of ERISA (see 29 U.S.C. 1003); 

(iii) The petitioner is established or 
maintained for the purpose of offering 
or providing benefits described in sec-
tion 3(1) of ERISA (29 U.S.C. 1002(1)) to 
employees of two or more employers 
(including one or more self-employed 
individuals) or their beneficiaries; 

(iv) The petitioner satisfies the cri-
teria in 29 CFR 2510.3–40(b); and 

(v) Service has been made as provided 
in § 2570.155. 

(5) The affidavits shall set forth such 
facts as would be admissible in evi-
dence in a proceeding under 29 CFR 
part 18 and shall show affirmatively 
that the affiant is competent to testify 
to the matters stated therein. The affi-
davit or other written evidence must 
set forth specific facts showing the fac-
tors required under paragraph (b)(4) of 
this section. 

§ 2570.155 Service. 
For section 3(40) proceedings, this 

section shall apply instead of 29 CFR 
18.3. 

(a) In general. Copies of all documents 
shall be served on all parties of record. 
All documents should clearly designate 
the docket number, if any, and short 
title of all matters. All documents to 
be filed shall be delivered or mailed to 
the Chief Docket Clerk, Office of Ad-
ministrative Law Judges (OALJ), 800 K 
Street, NW., Suite 400, Washington, DC 
20001–8002, or to the OALJ Regional Of-
fice to which the proceeding may have 
been transferred for hearing. Each doc-
ument filed shall be clear and legible. 

(b) By parties. All motions, petitions, 
pleadings, briefs, or other documents 

shall be filed with the Office of Admin-
istrative Law Judges with a copy, in-
cluding any attachments, to all other 
parties of record. When a party is rep-
resented by an attorney, service shall 
be made upon the attorney. Service of 
any document upon any party may be 
made by personal delivery or by mail-
ing by first class, prepaid U.S. mail, a 
copy to the last known address. The 
Secretary shall be served by delivery to 
the Associate Solicitor, Plan Benefits 
Security Division, ERISA Section 3(40) 
Proceeding, PO Box 1914, Washington, 
DC 20013. The person serving the docu-
ment shall certify to the manner and 
date of service. 

(c) By the Office of Administrative Law 
Judges. Service of orders, decisions and 
all other documents shall be made to 
all parties of record by regular mail to 
their last known address. 

(d) Form of pleadings (1) Every plead-
ing shall contain information indi-
cating the name of the Employee Bene-
fits Security Administration (EBSA) as 
the agency under which the proceeding 
is instituted, the title of the pro-
ceeding, the docket number (if any) as-
signed by the OALJ and a designation 
of the type of pleading or paper (e.g., 
notice, motion to dismiss, etc.). The 
pleading or paper shall be signed and 
shall contain the address and telephone 
number of the party or person rep-
resenting the party. Although there 
are no formal specifications for docu-
ments, they should be typewritten 
when possible on standard size 81⁄2 × 11 
inch paper. 

(2) Illegible documents, whether 
handwritten, typewritten, photocopies, 
or otherwise, will not be accepted. Pa-
pers may be reproduced by any dupli-
cating process provided all copies are 
clear and legible. 

§ 2570.156 Expedited proceedings. 
For section 3(40) Finding Pro-

ceedings, this section shall apply in-
stead of 29 CFR 18.42. 

(a) At any time after commencement 
of a proceeding, any party may move 
to advance the scheduling of a pro-
ceeding, including the time for con-
ducting discovery. 

(b) Except when such proceedings are 
directed by the Chief Administrative 
Law Judge or the administrative law 
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judge assigned, any party filing a mo-
tion under this section shall: 

(1) Make the motion in writing; 
(2) Describe the circumstances justi-

fying advancement; 
(3) Describe the irreparable harm 

that would result if the motion is not 
granted; and 

(4) Incorporate in the motion affida-
vits to support any representations of 
fact. 

(c) Service of a motion under this 
section shall be accomplished by per-
sonal delivery, or by facsimile, fol-
lowed by first class, prepaid, U.S. mail. 
Service is complete upon personal de-
livery or mailing. 

(d) Except when such proceedings are 
required, or unless otherwise directed 
by the Chief Administrative Law Judge 
or the administrative law judge as-
signed, all parties to the proceeding in 
which the motion is filed shall have ten 
(10) days from the date of service of the 
motion to file an opposition in re-
sponse to the motion. 

(e) Following the timely receipt by 
the administrative law judge of state-
ments in response to the motion, the 
administrative law judge may advance 
pleading schedules, discovery sched-
ules, prehearing conferences, and the 
hearing, as deemed appropriate; pro-
vided, however, that a hearing on the 
merits shall not be scheduled with less 
than five (5) working days notice to the 
parties, unless all parties consent to an 
earlier hearing. 

(f) When an expedited hearing is held, 
the decision of the administrative law 
judge shall be issued within twenty (20) 
days after receipt of the transcript of 
any oral hearing or within twenty (20) 
days after the filing of all documentary 
evidence if no oral hearing is con-
ducted. 

§ 2570.157 Allocation of burden of 
proof. 

For purposes of a final decision under 
§ 2570.158 (Decision of the Administra-
tive Law Judge) or § 2570.159 (Review by 
the Secretary), the petitioner shall 
have the burden of proof as to whether 
it meets 29 CFR 2510.3–40. 

§ 2570.158 Decision of the Administra-
tive Law Judge. 

For section 3(40) finding proceedings, 
this section shall apply instead of 29 
CFR 18.57. 

(a) Proposed findings of fact, conclu-
sions of law, and order. Within twenty 
(20) days of filing the transcript of the 
testimony, or such additional time as 
the administrative law judge may 
allow, each party may file with the ad-
ministrative law judge, subject to the 
judge’s discretion under 29 CFR 18.55, 
proposed findings of fact, conclusions 
of law, and order together with the 
supporting brief expressing the reasons 
for such proposals. Such proposals and 
brief shall be served on all parties, and 
shall refer to all portions of the record 
and to all authorities relied upon in 
support of each proposal. 

(b) Decision based on oral argument in 
lieu of briefs. In any case in which the 
administrative law judge believes that 
written briefs or proposed findings of 
fact and conclusions of law may not be 
necessary, the administrative law 
judge shall notify the parties at the 
opening of the hearing or as soon 
thereafter as is practicable that he or 
she may wish to hear oral argument in 
lieu of briefs. The administrative law 
judge shall issue his or her decision at 
the close of oral argument, or within 30 
days thereafter. 

(c) Decision of the administrative law 
judge. Within 30 days, or as soon as pos-
sible thereafter, after the time allowed 
for the filing of the proposed findings 
of fact, conclusions of law, and order, 
or within thirty (30) days after receipt 
of an agreement containing consent 
findings and order disposing of the dis-
puted matter in whole, the administra-
tive law judge shall make his or her de-
cision. The decision of the administra-
tive law judge shall include findings of 
fact and conclusions of law, with rea-
sons therefore, upon each material 
issue of fact or law presented on the 
record. The decision of the administra-
tive law judge shall be based upon the 
whole record. It shall be supported by 
reliable and probative evidence. Such 
decision shall be in accordance with 
the regulations found at 29 CFR 2510.3– 
40 and shall be limited to whether the 
petitioner, based on the facts presented 
at the time of the proceeding, is a plan 
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established or maintained under or 
pursuant to collective bargaining for 
the purposes of section 3(40) of ERISA. 

§ 2570.159 Review by the Secretary. 
(a) A request for review by the Sec-

retary of an appealable decision of the 
administrative law judge may be made 
by any party. Such a request must be 
filed within 20 days of the issuance of 
the final decision or the final decision 
of the administrative law judge will be-
come the final agency order for pur-
poses of 5 U.S.C. 701 et seq. 

(b) A request for review by the Sec-
retary shall state with specificity the 
issue(s) in the administrative law 
judge’s final decision upon which re-
view is sought. The request shall be 
served on all parties to the proceeding. 

(c) The review by the Secretary shall 
not be a de novo proceeding but rather 
a review of the record established by 
the administrative law judge. 

(d) The Secretary may, in his or her 
discretion, allow the submission of sup-
plemental briefs by the parties to the 
proceeding. 

(e) The Secretary shall issue a deci-
sion as promptly as possible, affirming, 
modifying, or setting aside, in whole or 
in part, the decision under review, and 
shall set forth a brief statement of rea-
sons therefor. Such decision by the 
Secretary shall be the final agency ac-
tion within the meaning of 5 U.S.C. 704. 

Subpart I—Procedures for the As-
sessment of Civil Penalties 
Under ERISA Section 
502(c)(8) 

SOURCE: 75 FR 8801, Feb. 26, 2010, unless 
otherwise noted. 

§ 2570.160 Scope of rules. 
The rules of practice set forth in this 

subpart are applicable to ‘‘502(c)(8) 
civil penalty proceedings’’ (as defined 
in § 2570.161(n) of this subpart) under 
section 502(c)(8) of the Employee Re-
tirement Income Security Act of 1974, 
as amended (the Act). The rules of pro-
cedure for administrative hearings 
published by the Department’s Office of 
Administrative Law Judges at Part 18 
of this title will apply to matters aris-
ing under ERISA section 502(c)(8) ex-

cept as modified by this subpart. These 
proceedings shall be conducted as expe-
ditiously as possible, and the parties 
shall make every effort to avoid delay 
at each stage of the proceedings. 

§ 2570.161 Definitions. 

For 502(c)(8) civil penalty pro-
ceedings, this section shall apply in 
lieu of the definitions in § 18.2 of this 
title: 

(a) Adjudicatory proceeding means a 
judicial-type proceeding before an ad-
ministrative law judge leading to the 
formulation of a final order; 

(b) Administrative law judge means an 
administrative law judge appointed 
pursuant to the provisions of 5 U.S.C. 
3105; 

(c) Answer means a written state-
ment that is supported by reference to 
specific circumstances or facts sur-
rounding the notice of determination 
issued pursuant to § 2560.502c–8(g) of 
this chapter; 

(d) Commencement of proceeding is the 
filing of an answer by the respondent; 

(e) Consent agreement means any writ-
ten document containing a specified 
proposed remedy or other relief accept-
able to the Department and consenting 
parties; 

(f) ERISA means the Employee Re-
tirement Income Security Act of 1974, 
as amended; 

(g) Final order means the final deci-
sion or action of the Department of 
Labor concerning the assessment of a 
civil penalty under ERISA section 
502(c)(8) against a particular party. 
Such final order may result from a de-
cision of an administrative law judge 
or the Secretary, the failure of a party 
to file a statement of reasonable cause 
described in § 2560.502c–8(e) of this chap-
ter within the prescribed time limits, 
or the failure of a party to invoke the 
procedures for hearings or appeals 
under this title within the prescribed 
time limits. Such a final order shall 
constitute final agency action within 
the meaning of 5 U.S.C. 704; 

(h) Hearing means that part of a pro-
ceeding which involves the submission 
of evidence, by either oral presentation 
or written submission, to the adminis-
trative law judge; 
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(i) Order means the whole or any part 
of a final procedural or substantive dis-
position of a matter under ERISA sec-
tion 502(c)(8); 

(j) Party includes a person or agency 
named or admitted as a party to a pro-
ceeding; 

(k) Person includes an individual, 
partnership, corporation, employee 
benefit plan, association, exchange or 
other entity or organization; 

(l) Petition means a written request, 
made by a person or party, for some af-
firmative action; 

(m) Pleading means the notice as de-
fined in § 2560.502c–8(g) of this chapter, 
the answer to the notice, any supple-
ment or amendment thereto, and any 
reply that may be permitted to any an-
swer, supplement or amendment; 

(n) 502(c)(8) civil penalty proceeding 
means an adjudicatory proceeding re-
lating to the assessment of a civil pen-
alty provided for in section 502(c)(8) of 
ERISA; 

(o) Respondent means the party 
against whom the Department is seek-
ing to assess a civil sanction under 
ERISA section 502(c)(8); 

(p) Secretary means the Secretary of 
Labor and includes, pursuant to any 
delegation of authority by the Sec-
retary, any assistant secretary (includ-
ing the Assistant Secretary for Em-
ployee Benefits Security), adminis-
trator, commissioner, appellate body, 
board, or other official; and 

(q) Solicitor means the Solicitor of 
Labor or his or her delegate. 

§ 2570.162 Service: Copies of docu-
ments and pleadings. 

For 502(c)(8) penalty proceedings, this 
section shall apply in lieu of § 18.3 of 
this title. 

(a) General. Copies of all documents 
shall be served on all parties of record. 
All documents should clearly designate 
the docket number, if any, and short 
title of all matters. All documents to 
be filed shall be delivered or mailed to 
the Chief Docket Clerk, Office of Ad-
ministrative Law Judges, 800 K Street, 
NW., Suite 400, Washington, DC 20001– 
8002, or to the OALJ Regional Office to 
which the proceeding may have been 
transferred for hearing. Each document 
filed shall be clear and legible. 

(b) By parties. All motions, petitions, 
pleadings, briefs, or other documents 
shall be filed with the Office of Admin-
istrative Law Judges with a copy, in-
cluding any attachments, to all other 
parties of record. When a party is rep-
resented by an attorney, service shall 
be made upon the attorney. Service of 
any document upon any party may be 
made by personal delivery or by mail-
ing a copy to the last known address. 
The Department shall be served by de-
livery to the Associate Solicitor, Plan 
Benefits Security Division, ERISA sec-
tion 502(c)(8) Proceeding, P.O. Box 1914, 
Washington, DC 20013. The person serv-
ing the document shall certify to the 
manner and date of service. 

(c) By the Office of Administrative Law 
Judges. Service of orders, decisions and 
all other documents shall be made by 
regular mail to the last known address. 

(d) Form of pleadings. (1) Every plead-
ing shall contain information indi-
cating the name of the Employee Bene-
fits Security Administration (EBSA) as 
the agency under which the proceeding 
is instituted, the title of the pro-
ceeding, the docket number (if any) as-
signed by the Office of Administrative 
Law Judges and a designation of the 
type of pleading or paper (e.g., notice, 
motion to dismiss, etc.). The pleading 
or paper shall be signed and shall con-
tain the address and telephone number 
of the party or person representing the 
party. Although there are no formal 
specifications for documents, they 
should be typewritten when possible on 
standard size 81⁄2 × 11-inch paper. 

(2) Illegible documents, whether 
handwritten, typewritten, photocopied, 
or otherwise, will not be accepted. Pa-
pers may be reproduced by any dupli-
cating process provided all copies are 
clear and legible. 

§ 2570.163 Parties, how designated. 
For 502(c)(8) civil penalty pro-

ceedings, this section shall apply in 
lieu of § 18.10 of this title. 

(a) The term ‘‘party’’ wherever used 
in this subpart shall include any nat-
ural person, corporation, employee 
benefit plan, association, firm, partner-
ship, trustee, receiver, agency, public 
or private organization, or government 
agency. A party against whom a civil 
penalty is sought shall be designated as 
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‘‘respondent.’’ The Department shall be 
designated as the ‘‘complainant.’’ 

(b) Other persons or organizations 
shall be permitted to participate as 
parties only if the administrative law 
judge finds that the final decision 
could directly and adversely affect 
them or the class they represent, that 
they may contribute materially to the 
disposition of the proceedings and their 
interest is not adequately represented 
by existing parties, and that in the dis-
cretion of the administrative law judge 
the participation of such persons or or-
ganizations would be appropriate. 

(c) A person or organization not 
named as a respondent wishing to par-
ticipate as a party under this section 
shall submit a petition to the adminis-
trative law judge within fifteen (15) 
days after the person or organization 
has knowledge of or should have known 
about the proceeding. The petition 
shall be filed with the administrative 
law judge and served on each person 
who or organization that has been 
made a party at the time of filing. 
Such petition shall concisely state: 

(1) Petitioner’s interest in the pro-
ceeding; 

(2) How his or her participation as a 
party will contribute materially to the 
disposition of the proceeding; 

(3) Who will appear for petitioner; 
(4) The issues on which petitioner 

wishes to participate; and 
(5) Whether petitioner intends to 

present witnesses. 
(d) Objections to the petition may be 

filed by a party within fifteen (15) days 
of the filing of the petition. If objec-
tions to the petition are filed, the ad-
ministrative law judge shall then de-
termine whether petitioner has the 
requisite interest to be a party in the 
proceedings, as defined in paragraph (b) 
of this section, and shall permit or 
deny participation accordingly. Where 
petitions to participate as parties are 
made by individuals or groups with 
common interests, the administrative 
law judge may request all such peti-
tioners to designate a single represent-
ative, or he or she may recognize one 
or more of such petitioners. The ad-
ministrative law judge shall give each 
such petitioner, as well as the parties, 
written notice of the decision on his or 
her petition. For each petition granted, 

the administrative law judge shall pro-
vide a brief statement of the basis of 
the decision. If the petition is denied, 
he or she shall briefly state the 
grounds for denial and shall then treat 
the petition as a request for participa-
tion as amicus curiae. 

§ 2570.164 Consequences of default. 
For 502(c)(8) civil penalty pro-

ceedings, this section shall apply in 
lieu of § 18.5(a) and (b) of this title. 
Failure of the respondent to file an an-
swer to the notice of determination de-
scribed in § 2560.502c–8(g) of this chapter 
within the 30 day period provided by 
§ 2560.502c–8(h) of this chapter shall be 
deemed to constitute a waiver of his or 
her right to appear and contest the al-
legations of the notice of determina-
tion, and such failure shall be deemed 
to be an admission of the facts as al-
leged in the notice for purposes of any 
proceeding involving the assessment of 
a civil penalty under section 502(c)(8) of 
the Act. Such notice shall then become 
the final order of the Secretary, within 
the meaning of § 2570.161(g) of this sub-
part, forty-five (45) days from the date 
of service of the notice. 

§ 2570.165 Consent order or settle-
ment. 

For 502(c)(8) civil penalty pro-
ceedings, the following shall apply in 
lieu of § 18.9 of this title. 

(a) General. At any time after the 
commencement of a proceeding, but at 
least five (5) days prior to the date set 
for hearing, the parties jointly may 
move to defer the hearing for a reason-
able time to permit negotiation of a 
settlement or an agreement containing 
findings and an order disposing of the 
whole or any part of the proceeding. 
The allowance of such a deferral and 
the duration thereof shall be in the dis-
cretion of the administrative law 
judge, after consideration of such fac-
tors as the nature of the proceeding, 
the requirements of the public interest, 
the representations of the parties, and 
the probability of reaching an agree-
ment which will result in a just dis-
position of the issues involved. 

(b) Content. Any agreement con-
taining consent findings and an order 
disposing of a proceeding or any part 
thereof shall also provide: 
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(1) That the order shall have the 
same force and effect as an order made 
after full hearing; 

(2) That the entire record on which 
any order may be based shall consist 
solely of the notice and the agreement; 

(3) A waiver of any further proce-
dural steps before the administrative 
law judge; 

(4) A waiver of any right to challenge 
or contest the validity of the order and 
decision entered into in accordance 
with the agreement; and 

(5) That the order and decision of the 
administrative law judge shall be final 
agency action. 

(c) Submission. On or before the expi-
ration of the time granted for negotia-
tions, but, in any case, at least five (5) 
days prior to the date set for hearing, 
the parties or their authorized rep-
resentative or their counsel may: 

(1) Submit the proposed agreement 
containing consent findings and an 
order to the administrative law judge; 
or 

(2) Notify the administrative law 
judge that the parties have reached a 
full settlement and have agreed to dis-
missal of the action subject to compli-
ance with the terms of the settlement; 
or 

(3) Inform the administrative law 
judge that agreement cannot be 
reached. 

(d) Disposition. In the event a settle-
ment agreement containing consent 
findings and an order is submitted 
within the time allowed therefor, the 
administrative law judge shall issue a 
decision incorporating such findings 
and agreement within 30 days of his re-
ceipt of such document. The decision of 
the administrative law judge shall in-
corporate all of the findings, terms, 
and conditions of the settlement agree-
ment and consent order of the parties. 
Such decision shall become final agen-
cy action within the meaning of 5 
U.S.C. 704. 

(e) Settlement without consent of all 
parties. In cases in which some, but not 
all, of the parties to a proceeding sub-
mit a consent agreement to the admin-
istrative law judge, the following pro-
cedure shall apply: 

(1) If all of the parties have not con-
sented to the proposed settlement sub-
mitted to the administrative law judge, 

then such non-consenting parties must 
receive notice, and a copy, of the pro-
posed settlement at the time it is sub-
mitted to the administrative law judge; 

(2) Any non-consenting party shall 
have fifteen (15) days to file any objec-
tions to the proposed settlement with 
the administrative law judge and all 
other parties; 

(3) If any party submits an objection 
to the proposed settlement, the admin-
istrative law judge shall decide within 
30 days after receipt of such objections 
whether he shall sign or reject the pro-
posed settlement. Where the record 
lacks substantial evidence upon which 
to base a decision or there is a genuine 
issue of material fact, then the admin-
istrative law judge may establish pro-
cedures for the purpose of receiving ad-
ditional evidence upon which a deci-
sion on the contested issues may rea-
sonably be based; 

(4) If there are no objections to the 
proposed settlement, or if the adminis-
trative law judge decides to sign the 
proposed settlement after reviewing 
any such objections, the administra-
tive law judge shall incorporate the 
consent agreement into a decision 
meeting the requirements of paragraph 
(d) of this section. 

§ 2570.166 Scope of discovery. 

For 502(c)(8) civil penalty pro-
ceedings, this section shall apply in 
lieu of § 18.14 of this title. 

(a) A party may file a motion to con-
duct discovery with the administrative 
law judge. The motion for discovery 
shall be granted by the administrative 
law judge only upon a showing of good 
cause. In order to establish ‘‘good 
cause’’ for the purposes of this section, 
a party must show that the discovery 
requested relates to a genuine issue as 
to a material fact that is relevant to 
the proceeding. The order of the admin-
istrative law judge shall expressly 
limit the scope and terms of discovery 
to that for which ‘‘good cause’’ has 
been shown, as provided in this para-
graph. 

(b) A party may obtain discovery of 
documents and tangible things other-
wise discoverable under paragraph (a) 
of this section and prepared in antici-
pation of or for the hearing by or for 
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another party’s representative (includ-
ing his or her attorney, consultant, 
surety, indemnitor, insurer, or agent) 
only upon showing that the party seek-
ing discovery has substantial need of 
the materials or information in the 
preparation of his or her case and that 
he or she is unable without undue hard-
ship to obtain the substantial equiva-
lent of the materials or information by 
other means. In ordering discovery of 
such materials when the required 
showing has been made, the adminis-
trative law judge shall protect against 
disclosure of the mental impressions, 
conclusions, opinions, or legal theories 
of an attorney or other representatives 
of a party concerning the proceeding. 

§ 2570.167 Summary decision. 
For 502(c)(8) civil penalty pro-

ceedings, this section shall apply in 
lieu of § 18.41 of this title. 

(a) No genuine issue of material fact. (1) 
Where no issue of a material fact is 
found to have been raised, the adminis-
trative law judge may issue a decision 
which, in the absence of an appeal pur-
suant to §§ 2570.169 through 2570.171 of 
this subpart, shall become a final 
order. 

(2) A decision made under paragraph 
(a) of this section shall include a state-
ment of: 

(i) Findings of fact and conclusions of 
law, and the reasons therefor, on all 
issues presented; and 

(ii) Any terms and conditions of the 
rule or order. 

(3) A copy of any decision under this 
paragraph shall be served on each 
party. 

(b) Hearings on issues of fact. Where a 
genuine question of a material fact is 
raised, the administrative law judge 
shall, and in any other case may, set 
the case for an evidentiary hearing. 

§ 2570.168 Decision of the administra-
tive law judge. 

For 502(c)(8) civil penalty pro-
ceedings, this section shall apply in 
lieu of § 18.57 of this title. 

(a) Proposed findings of fact, conclu-
sions, and order. Within twenty (20) 
days of the filing of the transcript of 
the testimony, or such additional time 
as the administrative law judge may 
allow, each party may file with the ad-

ministrative law judge, subject to the 
judge’s discretion, proposed findings of 
fact, conclusions of law, and order to-
gether with a supporting brief express-
ing the reasons for such proposals. 
Such proposals and briefs shall be 
served on all parties, and shall refer to 
all portions of the record and to all au-
thorities relied upon in support of each 
proposal. 

(b) Decision of the administrative law 
judge. Within a reasonable time after 
the time allowed for the filing of the 
proposed findings of fact, conclusions 
of law, and order, or within thirty (30) 
days after receipt of an agreement con-
taining consent findings and order dis-
posing of the disputed matter in whole, 
the administrative law judge shall 
make his or her decision. The decision 
of the administrative law judge shall 
include findings of fact and conclusions 
of law with reasons therefor upon each 
material issue of fact or law presented 
on the record. The decision of the ad-
ministrative law judge shall be based 
upon the whole record. In a contested 
case in which the Department and the 
Respondent have presented their posi-
tions to the administrative law judge 
pursuant to the procedures for 502(c)(8) 
civil penalty proceedings as set forth in 
this subpart, the penalty (if any) which 
may be included in the decision of the 
administrative law judge shall be lim-
ited to the penalty expressly provided 
for in section 502(c)(8) of ERISA. It 
shall be supported by reliable and pro-
bative evidence. The decision of the ad-
ministrative law judge shall become 
final agency action within the meaning 
of 5 U.S.C. 704 unless an appeal is made 
pursuant to the procedures set forth in 
§§ 2570.169 through 2570.171 of this sub-
part. 

§ 2570.169 Review by the Secretary. 
(a) The Secretary may review a deci-

sion of an administrative law judge. 
Such a review may occur only when a 
party files a notice of appeal from a de-
cision of an administrative law judge 
within twenty (20) days of the issuance 
of such decision. In all other cases, the 
decision of the administrative law 
judge shall become final agency action 
within the meaning of 5 U.S.C. 704. 

(b) A notice of appeal to the Sec-
retary shall state with specificity the 
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issue(s) in the decision of the adminis-
trative law judge on which the party is 
seeking review. Such notice of appeal 
must be served on all parties of record. 

(c) Upon receipt of a notice of appeal, 
the Secretary shall request the Chief 
Administrative Law Judge to submit 
to him or her a copy of the entire 
record before the administrative law 
judge. 

§ 2570.170 Scope of review. 
The review of the Secretary shall not 

be a de novo proceeding but rather a 
review of the record established before 
the administrative law judge. There 
shall be no opportunity for oral argu-
ment. 

§ 2570.171 Procedures for review by 
the Secretary. 

(a) Upon receipt of the notice of ap-
peal, the Secretary shall establish a 
briefing schedule which shall be served 
on all parties of record. Upon motion of 
one or more of the parties, the Sec-
retary may, in his or her discretion, 
permit the submission of reply briefs. 

(b) The Secretary shall issue a deci-
sion as promptly as possible after re-
ceipt of the briefs of the parties. The 
Secretary may affirm, modify, or set 
aside, in whole or in part, the decision 
on appeal and shall issue a statement 
of reasons and bases for the action(s) 
taken. Such decision by the Secretary 
shall be final agency action within the 
meaning of 5 U.S.C. 704. 

PART 2571—PROCEDURAL REGULA-
TIONS FOR ADMINISTRATION 
AND ENFORCEMENT UNDER THE 
EMPLOYEE RETIREMENT INCOME 
SECURITY ACT 

Subpart A—Procedures for Administrative 
Hearings on the Issuance of Cease 
and Desist Orders Under ERISA Section 
521—Multiple Employer Welfare Ar-
rangements 

Sec. 
2571.1 Scope of rules. 
2571.2 Definitions. 
2571.3 Service: copies of documents and 

pleadings. 
2571.4 Parties. 
2571.5 Consequences of default. 
2571.6 Consent order or settlement. 
2571.7 Scope of discovery. 
2571.8 Summary decision. 

2571.9 Decision of the administrative law 
judge. 

2571.10 Review by the Secretary. 
2571.11 Scope of review by the Secretary. 
2571.12 Procedures for review by the Sec-

retary. 
2571.13 Effective date. 

Subpart B [Reserved] 

AUTHORITY: 29 U.S.C. 1002(40), 1132, 1135; 
and 1151, Secretary of Labor’s Order 1–2011, 77 
FR 1088 (January 9, 2012). 

SOURCE: 78 FR 13808, Mar. 1, 2013, unless 
otherwise noted. 

Subpart A—Procedures for Admin-
istrative Hearings on the 
Issuance of Cease and Desist 
Orders Under ERISA Section 
521—Multiple Employer Wel-
fare Arrangements 

§ 2571.1 Scope of rules. 
The rules of practice set forth in this 

part apply to ex parte cease and desist 
order proceedings under section 521 of 
the Employee Retirement Income Se-
curity Act of 1974, as amended 
(ERISA). The rules of procedure for ad-
ministrative hearings published by the 
Department’s Office of Administrative 
Law Judges at part 18 of this title will 
apply to matters arising under ERISA 
section 521 except as modified by this 
section. These proceedings shall be 
conducted as expeditiously as possible, 
and the parties and the Office of the 
Administrative Law Judges shall make 
every effort to avoid delay at each 
stage of the proceedings. 

§ 2571.2 Definitions. 
For section 521 proceedings, this sec-

tion shall apply in lieu of the defini-
tions in § 18.2 of this title: 

(a) Adjudicatory proceeding means a 
judicial-type proceeding before an ad-
ministrative law judge leading to an 
order; 

(b) Administrative law judge means an 
administrative law judge appointed 
pursuant to the provisions of 5 U.S.C. 
3105; 

(c) Answer means a written state-
ment that is supported by reference to 
specific circumstances or facts sur-
rounding the temporary order issued 
pursuant to 29 CFR 2560.521–1(c); 
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(d) Commencement of proceeding is the 
filing of an answer by the respondent; 

(e) Consent agreement means a pro-
posed written agreement and order 
containing a specified proposed remedy 
or other relief acceptable to the Sec-
retary and consenting parties; 

(f) Final order means a cease and de-
sist order that is a final order of the 
Secretary of Labor under ERISA sec-
tion 521. Such final order may result 
from a decision of an administrative 
law judge or of the Secretary on review 
of a decision of an administrative law 
judge, or from the failure of a party to 
invoke the procedures for a hearing 
under 29 CFR 2560.521–1 within the pre-
scribed time limit. A final order shall 
constitute a final agency action within 
the meaning of 5 U.S.C. 704; 

(g) Hearing means that part of a sec-
tion 521 proceeding which involves the 
submission of evidence, either by oral 
presentation or written submission, to 
the administrative law judge; 

(h) Order means the whole or any 
part of a final procedural or sub-
stantive disposition of a section 521 
proceeding; 

(i) Party includes a person or agency 
named or admitted as a party to a sec-
tion 521 proceeding; 

(j) Person includes an individual, 
partnership, corporation, employee 
welfare benefit plan, association, or 
other entity or organization; 

(k) Petition means a written request, 
made by a person or party, for some af-
firmative action; 

(l) Respondent means the party 
against whom the Secretary is seeking 
to impose a cease and desist order 
under ERISA section 521; 

(m) Secretary means the Secretary of 
Labor or his or her delegate; 

(n) Section 521 proceeding means an 
adjudicatory proceeding relating to the 
issuance of a temporary order under 29 
CFR 2560.521–1 and section 521 of 
ERISA; 

(o) Solicitor means the Solicitor of 
Labor or his or her delegate; and 

(p) Temporary order means the tem-
porary cease and desist order issued by 
the Secretary under 29 CFR 2560.521– 
1(c) and section 521 of ERISA. 

§ 2571.3 Service: copies of documents 
and pleadings. 

For section 521 proceedings, this sec-
tion shall apply in lieu of § 18.3 of this 
title: 

(a) In general. Copies of all documents 
shall be served on all parties of record. 
All documents should clearly designate 
the docket number, if any, and short 
title of all matters. All documents to 
be filed shall be delivered or mailed to 
the Chief Docket Clerk, Office of Ad-
ministrative Law Judges, 800 K Street 
NW., Suite 400, Washington, DC 20001– 
8002, or to the OALJ Regional Office to 
which the section 521 proceeding may 
have been transferred for hearing. Each 
document filed shall be clear and leg-
ible. 

(b) By parties. All motions, petitions, 
pleadings, briefs, or other documents 
shall be filed with the Office of Admin-
istrative Law Judges with a copy, in-
cluding any attachments, to all other 
parties of record. When a party is rep-
resented by an attorney, service shall 
be made upon the attorney. Service of 
any document upon any party may be 
made by personal delivery or by mail-
ing a copy to the last known address. 
The Secretary shall be served by deliv-
ery to the Associate Solicitor, Plan 
Benefits Security Division, ERISA Sec-
tion 521 Proceeding, P.O. Box 1914, 
Washington, DC 20013 and any attorney 
named for service of process as set 
forth in the temporary order. The per-
son serving the document shall certify 
to the manner of date and service. 

(c) By the Office of Administrative Law 
Judges. Service of orders, decisions, and 
all other documents shall be made in 
such manner as the Office of Adminis-
trative Law Judges determines to the 
last known address. 

(d) Form of pleadings. 
(1) Every pleading or other paper 

filed in a section 521 proceeding shall 
designate the Employee Benefits Secu-
rity Administration (EBSA) as the 
agency under which the proceeding is 
instituted, the title of the proceeding, 
the docket number (if any) assigned by 
the Office of Administrative Law 
Judges and a designation of the type of 
pleading or paper (e.g., notice, motion 
to dismiss, etc.). The pleading or paper 
shall be signed and shall contain the 
address and telephone number of the 
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party or person representing the party. 
Although there are no formal specifica-
tions for documents, they should be 
printed when possible on standard size 
81⁄2 × 11 inch paper. 

(2) Illegible documents, whether 
handwritten, printed, photocopies, or 
otherwise, will not be accepted. Papers 
may be reproduced by any duplicating 
process provided all copies are clear 
and legible. 

§ 2571.4 Parties. 
For section 521 proceedings, this sec-

tion shall apply in lieu of § 18.10 of this 
title: 

(a) The term ‘‘party’’ wherever used 
in these rules shall include any person 
that is a subject of the temporary 
order and is challenging the temporary 
order under these section 521 pro-
ceedings, and the Secretary. A party 
challenging a temporary order shall be 
designated as the ‘‘respondent.’’ The 
Secretary shall be designated as the 
‘‘complainant.’’ 

(b) Other persons shall be permitted 
to participate as parties only if the ad-
ministrative law judge finds that the 
final decision could directly and ad-
versely affect them or the class they 
represent, that they may contribute 
materially to the disposition of the 
section 521 proceeding and their inter-
est is not adequately represented by 
the existing parties, and that in the 
discretion of the administrative law 
judge the participation of such persons 
would be appropriate. 

(c) A person not named in a tem-
porary order, but wishing to partici-
pate as a respondent under this section 
shall submit a petition to the adminis-
trative law judge within fifteen (15) 
days after the person has knowledge of, 
or should have known about, the sec-
tion 521 proceeding. The petition shall 
be filed with the administrative law 
judge and served on each person who 
has been made a party at the time of 
filing. Such petition shall concisely 
state: 

(1) Petitioner’s interest in the sec-
tion 521 proceeding (including how the 
section 521 proceedings will directly 
and adversely affect them or the class 
they represent and why their interest 
is not adequately represented by the 
existing parties); 

(2) How his or her participation as a 
party will contribute materially to the 
disposition of the section 521 pro-
ceeding; 

(3) Who will appear for the petitioner; 
(4) The issues on which petitioner 

wishes to participate; and 
(5) Whether petitioner intends to 

present witnesses. 
(d) Objections to the petition may be 

filed by a party within fifteen (15) days 
of the filing of the petition. If objec-
tions to the petition are filed, the ad-
ministrative law judge shall then de-
termine whether petitioners have the 
requisite interest to be a party in the 
section 521 proceeding, as defined in 
paragraph (b) of this section, and shall 
permit or deny participation accord-
ingly. Where persons with common in-
terest file petitions to participate as 
parties in a section 521 proceeding, the 
administrative law judge may request 
all such petitioners to designate a sin-
gle representative, or the administra-
tive law judge may designate one or 
more of the petitioners to represent 
the others. The administrative law 
judge shall give each such petitioner, 
as well as the parties, written notice of 
the decision on his or her petition. For 
each petition granted, the administra-
tive law judge shall provide a brief 
statement of the basis of the decision. 
If the petition is denied, he or she shall 
briefly state the grounds for denial and 
may consider whether to treat the peti-
tion as a request for participation as 
amicus curiae. 

§ 2571.5 Consequences of default. 
For section 521 proceedings, this sec-

tion shall apply in lieu of § 18.5(b) of 
this title. Failure of the respondent to 
file an answer to the temporary order 
within the 30-day period provided by 29 
CFR 2560.521–1(e) shall constitute a 
waiver of the respondent’s right to ap-
pear and contest the temporary order. 
Such failure shall also be deemed to be 
an admission of the facts as alleged in 
the temporary order for purposes of 
any proceeding involving the order 
issued under section 521 of ERISA. The 
temporary order shall then become the 
final order of the Secretary, within the 
meaning of 29 CFR 2571.2(f), 30 days 
from the date of the service of the tem-
porary order. 
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§ 2571.6 Consent order or settlement. 

For section 521 proceedings, this sec-
tion shall apply in lieu of § 18.9 of this 
title: 

(a) In general. At any time after the 
commencement of a section 521 pro-
ceeding, the parties jointly may move 
to defer the hearing for a reasonable 
time in order to negotiate a settlement 
or an agreement containing findings 
and a consent order disposing of the 
whole or any part of the section 521 
proceeding. The administrative law 
judge shall have discretion to allow or 
deny such a postponement and to de-
termine its duration. In exercising this 
discretion, the administrative law 
judge shall consider the nature of the 
section 521 proceeding, the require-
ments of the public interest, the rep-
resentations of the parties and the 
probability of reaching an agreement 
that will result in a just disposition of 
the issues involved. 

(b) Content. Any agreement con-
taining consent findings and an order 
disposing of the section 521 proceeding 
or any part thereof shall also provide: 

(1) That the consent order shall have 
the same force and effect as an order 
made after full hearing; 

(2) That the entire record on which 
the consent order is based shall consist 
solely of the notice and the agreement; 

(3) A waiver of any further proce-
dural steps before the administrative 
law judge; 

(4) A waiver of any right to challenge 
or contest the validity of the consent 
order and decision entered into in ac-
cordance with the agreement; and 

(5) That the consent order and deci-
sion of the administrative law judge 
shall be final agency action within the 
meaning of 5 U.S.C. 704. 

(c) Submission. On or before the expi-
ration of the time granted for negotia-
tions, the parties or their authorized 
representatives or their counsel may: 

(1) Submit the proposed agreement 
containing consent findings and an 
order to the administrative law judge; 

(2) Notify the administrative law 
judge that the parties have reached a 
full settlement and have agreed to dis-
missal of the action subject to compli-
ance with the terms of the settlement; 
or 

(3) Inform the administrative law 
judge that agreement cannot be 
reached. 

(d) Disposition. If a settlement agree-
ment containing consent findings and 
an order, agreed to by all the parties to 
a section 521 proceeding, is submitted 
within the time allowed therefor, the 
administrative law judge shall incor-
porate all of the findings, terms, and 
conditions of the settlement agreement 
and consent order of the parties. Such 
decision shall become a final agency 
action within the meaning of 5 U.S.C. 
704. 

(e) Settlement without consent of all re-
spondents. In cases in which some, but 
not all, of the respondents to a section 
521 proceeding submit an agreement 
and consent order to the administra-
tive law judge, the following procedure 
shall apply: 

(1) If all of the respondents have not 
consented to the proposed settlement 
submitted to the administrative law 
judge, then such non-consenting par-
ties must receive notice and a copy of 
the proposed settlement at the time it 
is submitted to the administrative law 
judge; 

(2) Any non-consenting respondent 
shall have fifteen (15) days to file any 
objections to the proposed settlement 
with the administrative law judge and 
all other parties; 

(3) If any respondent submits an ob-
jection to the proposed settlement, the 
administrative law judge shall decide 
within thirty (30) days after receipt of 
such objections whether to sign or re-
ject the proposed settlement. Where 
the record lacks substantial evidence 
upon which to base a decision or there 
is a genuine issue of material fact, then 
the administrative law judge may es-
tablish procedures for the purpose of 
receiving additional evidence upon 
which a decision on the contested issue 
may be reasonably based; 

(4) If there are no objections to the 
proposed settlement, or if the adminis-
trative law judge decides to sign the 
proposed settlement after reviewing 
any such objections, the administra-
tive law judge shall incorporate the 
consent agreement into a decision 
meeting the requirements of paragraph 
(d) of this section; and 
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(5) If the consent agreement is incor-
porated into a decision meeting the re-
quirements of paragraph (d) of this sec-
tion, the administrative law judge 
shall continue the section 521 pro-
ceeding with respect to any non-con-
senting respondents. 

§ 2571.7 Scope of discovery. 
For section 521 proceedings, this sec-

tion shall apply in lieu of § 18.14 of this 
title: 

(a) A party may file a motion to con-
duct discovery with the administrative 
law judge. The administrative law 
judge may grant a motion for discovery 
only upon a showing of good cause. In 
order to establish ‘‘good cause’’ for the 
purposes of this section, the moving 
party must show that the requested 
discovery relates to a genuine issue as 
to a fact that is material to the section 
521 proceeding. The order of the admin-
istrative law judge shall expressly 
limit the scope and terms of the dis-
covery to that for which ‘‘good cause’’ 
has been shown, as provided in this 
paragraph. 

(b) Any evidentiary privileges apply 
as they would apply in a civil pro-
ceeding in federal district court. For 
example, legal advice provided by an 
attorney to a client is generally pro-
tected from disclosure. Mental impres-
sions, conclusions, opinions, or legal 
theories of a party’s attorney or other 
representative developed in anticipa-
tion of litigation are also generally 
protected from disclosure. The admin-
istrative law judge may not, however, 
protect from discovery or use, relevant 
communications between an attorney 
and a plan administrator or other plan 
fiduciary, or work product, that fall 
under the fiduciary exception to the at-
torney-client or work product privi-
leges. The fiduciary exception to these 
privileges exists when an attorney ad-
vises the plan administrator or other 
plan fiduciary on matters concerning 
plan administration or other fiduciary 
activities. Consequently, the adminis-
trative law judge may not protect such 
communications from discovery or 
from use by the Secretary in the pro-
ceedings. The administrative law judge 
also may also not protect attorney 
work product prepared to assist the fi-
duciary in its fiduciary capacity from 

discovery or from use by the Secretary 
in the proceedings. The fiduciary ex-
ception does not apply, however, to the 
extent that communications were 
made or documents were prepared ex-
clusively to aid the fiduciary person-
ally or for non-fiduciary matters (e.g. 
settlor acts), provided that the plan did 
not pay for the legal services. The Sec-
retary need not make a special show-
ing, such as good cause, merely to ob-
tain information or documents covered 
by the fiduciary exception. Other rel-
evant exceptions to the attorney-client 
or work product privileges shall also 
apply. 

§ 2571.8 Summary decision. 

For section 521 proceedings, this sec-
tion shall apply in lieu of § 18.41 of this 
title: 

(a) No genuine issue of material fact. 
Where the administrative law judge 
finds that no issue of a material fact 
has been raised, he or she may issue a 
decision which, in the absence of an ap-
peal, pursuant to §§ 2571.10 through 
2571.12, shall become a final agency ac-
tion within the meaning of 5 U.S.C. 704. 

(b) A decision made under this sec-
tion, shall include a statement of: 

(1) Findings of fact and conclusions 
of law, and the reasons thereof, on all 
issues presented; and 

(2) Any terms and conditions of the 
ruling. 

(c) A copy of any decision under this 
section shall be served on each party. 

§ 2571.9 Decision of the administrative 
law judge. 

For section 521 proceedings, this sec-
tion shall apply in lieu of § 18.57 of this 
title: 

(a) Proposed findings of fact, conclu-
sions, and order. Within twenty (20) 
days of the filing of the transcript of 
the testimony, or such additional time 
as the administrative law judge may 
allow, each party may file with the ad-
ministrative law judge, subject to the 
judge’s discretion, proposed findings of 
fact, conclusions of law, and order to-
gether with a supporting brief express-
ing the reasons for such proposals. 
Such proposals and briefs shall be 
served on all parties, and shall refer to 
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all portions of the record and to all au-
thorities relied upon in support of each 
proposal. 

(b) Decision of the administrative law 
judge. The administrative law judge 
shall make his or her decision expedi-
tiously after the conclusion of the sec-
tion 521 proceeding. The decision of the 
administrative law judge shall include 
findings of fact and conclusions of law 
with reasons therefore upon each mate-
rial issue of fact or law presented on 
the record. The decision of the admin-
istrative law judge shall be based upon 
the whole record and shall be supported 
by reliable and probative evidence. The 
decision of the administrative law 
judge shall become final agency action 
within the meaning of 5 U.S.C. 704 un-
less an appeal is made pursuant to the 
procedures set forth in §§ 2571.10 
through 2571.12. 

§ 2571.10 Review by the Secretary. 
(a) The Secretary may review the de-

cision of an administrative law judge. 
Such review may occur only when a 
party files a notice of appeal from a de-
cision of an administrative law judge 
within twenty (20) days of the issuance 
of such a decision. In all other cases, 
the decision of the administrative law 
judge shall become the final agency ac-
tion within the meaning of 5 U.S.C. 704. 

(b) A notice of appeal to the Sec-
retary shall state with specificity the 
issue(s) in the decision of the adminis-
trative law judge on which the party is 
seeking review. Such notice of appeal 
must be served on all parties of record. 

(c) Upon receipt of an appeal, the 
Secretary shall request the Chief Ad-
ministrative Law Judge to submit to 
the Secretary a copy of the entire 
record before the administrative law 
judge. 

§ 2571.11 Scope of review by the Sec-
retary. 

The review of the Secretary shall be 
based on the record established before 
the administrative law judge. There 
shall be no opportunity for oral argu-
ment. 

§ 2571.12 Procedures for review by the 
Secretary. 

(a) Upon receipt of a notice of appeal, 
the Secretary shall establish a briefing 

schedule which shall be served on all 
parties of record. Upon motion of one 
or more of the parties, the Secretary 
may, in her discretion, permit the sub-
mission of reply briefs. 

(b) The Secretary shall issue a deci-
sion as promptly as possible after re-
ceipt of the briefs of the parties. The 
Secretary may affirm, modify, or set 
aside, in whole or in part, the decision 
on appeal and shall issue a statement 
of reasons and bases for the action(s) 
taken. Such decision by the Secretary 
shall be the final agency action with 
the meaning of 5 U.S.C. 704. 

§ 2571.13 Effective date. 
This regulation is effective with re-

spect to all cease and desist orders 
issued by the Secretary under section 
521 of ERISA at any time after April 1, 
2013. 

Subpart B [Reserved] 

PART 2575—ADJUSTMENT OF CIVIL 
PENALTIES UNDER ERISA TITLE I 

Subpart A—Adjustment of Civil Penalties 
Under ERISA Title I 

Sec. 
2575.1 In general. 
2575.2 Catch-up adjustments to civil mone-

tary penalties. 
2575.3 Subsequent adjustments to civil mon-

etary penalties. 
2575.502c–1 Adjusted civil penalty under sec-

tion 502(c)(1). 
2575.502c–3 Adjusted civil penalty under sec-

tion 502(c)(3). 

Subparts B–D [Reserved] 

AUTHORITY: 29 U.S.C. 1135; 28 U.S.C. 2461 
note; Secretary of Labor’s Order 1-2003, 68 FR 
5374 (Feb. 3, 2003). 

SOURCE: 64 FR 42246, Aug. 3, 1999, unless 
otherwise noted. 

Subpart A—Adjustment of Civil 
Penalties Under ERISA Title I 

AUTHORITY: Pub. L. 101–410, 104 Stat. 890 (28 
U.S.C. 2461 note), as amended by section 
31001(s) of Pub. L. 104–134, 110 Stat. 1321–373, 
and section 701 of Pub. L. 114–74, 129 Stat. 
584; 29 U.S.C 1059(b), 1132(c), 1135 and 1185d; 
and Secretary of Labor’s Order 1–2011, 77 FR 
1088 (January 9, 2012). 
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SOURCE: 62 FR 40699, July 29, 1997, unless 
otherwise noted. Redesignated at 64 FR 42246, 
Aug. 3, 1999. 

§ 2575.1 In general. 
In accordance with the requirements 

of the Federal Civil Penalties Inflation 
Adjustment Act of 1990, Pub. L. 104–410, 
104 Stat. 890, as amended by the section 
31001(s) of the Debt Collection Improve-
ment Act of 1996, Pub. L. 104–34, 110 
Stat. 1321–373, and section 701 of the 
Federal Civil Penalties Inflation Ad-
justment Act Improvements Act of 
2015, Pub. L. 114–74, 129 Stat. 584, (col-
lectively the Inflation Adjustment 
Act), the applicable civil monetary 
penalties of title I of the Employee Re-
tirement Income Security Act of 1974, 
as amended (ERISA), under the juris-
diction of the U.S. Department of 
Labor (Department) and listed in 29 
CFR 2575.2 are adjusted as set forth in 
this subpart, effective as of the rel-
evant dates specified in § 2575.2. 

[81 FR 43454, July 1, 2016] 

§ 2575.2 Catch-up adjustments to civil 
monetary penalties. 

The civil monetary penalties set 
forth in paragraphs (a) through (m) of 
this section are adjusted for inflation 
as required by section 4(b)(1) of the In-
flation Adjustment Act and 29 CFR 
2575.1 as follows: 

(a) The civil monetary penalty of $10 
for each employee established by sec-
tion 209(b) of ERISA, is adjusted to $11 
for violations occurring after July 29, 
1997, for which a penalty is assessed be-
fore August 1, 2016 and to $28 for pen-
alties assessed after August 1, 2016, and 
before the effective date of the next ad-
justment for inflation made by the 
Secretary in accordance with the Infla-
tion Adjustment Act and § 2575.3. 

(b) The civil monetary penalty of up 
to $1,000 established by Section 502(c)(2) 
of ERISA is adjusted to $1,100 for viola-
tions occurring after July 29, 1997, for 
which a penalty is assessed before Au-
gust 1, 2016, and to $2,063 for penalties 
assessed after August 1, 2016, and before 
the effective date of the next adjust-
ment for inflation made by the Sec-
retary in accordance with the Inflation 
Adjustment Act and § 2575.3. 

(c) The civil monetary penalty of up 
to $1,000 established by section 502(c)(4) 

of ERISA is adjusted to $1,632 for pen-
alties assessed after August 1, 2016, and 
before the effective date of the next ad-
justment for inflation made by the 
Secretary in accordance with the Infla-
tion Adjustment Act and § 2575.3. 

(d) The civil monetary penalty of up 
to $1,000 established by Section 502(c)(5) 
of ERISA is adjusted to $1,100 for viola-
tions occurring after March 24, 2003, for 
which a penalty is assessed before Au-
gust 1, 2016, and to $1,502 for penalties 
assessed after August 1, 2016, and before 
the effective date of the next adjust-
ment for inflation made by the Sec-
retary in accordance with the Inflation 
Adjustment Act and § 2575.3. 

(e) The civil monetary penalty of up 
to $100 not to exceed $1,000 per request, 
established by section 502(c)(6) of 
ERISA, is adjusted to $110 not to ex-
ceed $1,100 per request for violations 
occurring after March 24, 2003, for 
which a penalty is assessed before Au-
gust 1, 2016, and to $147 not to exceed 
$1,472 per request for penalties assessed 
after August 1, 2016, and before the ef-
fective date of the next adjustment for 
inflation made by the Secretary in ac-
cordance with the Inflation Adjust-
ment Act and § 2575.3. 

(f) The civil monetary penalty of up 
to $100 established by section 502(c)(7) 
of ERISA is adjusted to $131 for pen-
alties assessed after August 1, 2016, and 
before the effective date of the next ad-
justment for inflation made by the 
Secretary in accordance with the Infla-
tion Adjustment Act and § 2575.3. 

(g) The civil monetary penalty of up 
to $1,100 established by section 502(c)(8) 
of ERISA is adjusted to $1,296 for pen-
alties assessed after August 1, 2016, and 
before the effective date of the next ad-
justment for inflation made by the 
Secretary in accordance with the Infla-
tion Adjustment Act and § 2575.3. 

(h) The civil monetary penalty of up 
to $100 established by section 
502(c)(9)(A) of ERISA is adjusted to $110 
for penalties assessed after August 1, 
2016, and before the effective date of 
the next adjustment for inflation made 
by the Secretary in accordance with 
the Inflation Adjustment Act and 
§ 2575.3. 

(i) The civil monetary penalty of up 
to $100 established by section 
502(c)(9)(B) of ERISA is adjusted to $110 
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for penalties assessed after August 1, 
2016, and before the effective date of 
the next adjustment for inflation made 
by the Secretary in accordance with 
the Inflation Adjustment Act and 
§ 2575.3. 

(j) The civil monetary penalties es-
tablished by section 502(c)(10) of ERISA 
are adjusted in accordance with para-
graphs (j)(1) through (4) of this section: 

(1) The $100 civil monetary penalty of 
section 502(c)(10)(B)(i) of ERISA is ad-
justed to $110 to for penalties assessed 
after August 1, 2016, and before the ef-
fective date of the next adjustment for 
inflation made by the Secretary in ac-
cordance with the Inflation Adjust-
ment Act and § 2575.3; 

(2) The $2,500 minimum civil mone-
tary penalty of section 502(c)(10)(C)(i) 
of ERISA for de minimis uncorrected 
violations is adjusted to $2,745 for pen-
alties assessed after August 1, 2016, and 
before the effective date of the next ad-
justment for inflation made by the 
Secretary in accordance with the Infla-
tion Adjustment Act and § 2575.3; 

(3) The $15,000 minimum civil mone-
tary penalty of section 502(c)(10)(C)(ii) 
of ERISA for uncorrected violations 
that are not de minimis is adjusted to 
$16,473 for penalties assessed after Au-
gust 1, 2016, and before the effective 
date of the next adjustment for infla-
tion made by the Secretary in accord-
ance with the Inflation Adjustment 
Act and § 2575.3; and 

(4) The $500,000 maximum civil mone-
tary penalty for unintentional failures 
set in Section 502 (c)(10)(D)(iii)(II) of 
ERISA is adjusted to $549,095, for pen-
alties assessed after August 1, 2016, and 
before the effective date of the next ad-
justment for inflation made by the 
Secretary in accordance with the Infla-
tion Adjustment Act and § 2575.3. 

(k) The civil monetary penalty of up 
to $100 established by section 502(c)(12) 
of ERISA remains at $100 for penalties 
assessed after August 1, 2016, and before 
the effective date of the next adjust-
ment for inflation made by the Sec-
retary in accordance with the Inflation 
Adjustment Act and § 2575.3. 

(l) The maximum civil monetary pen-
alty of $10,000 established by section 
502(m) of ERISA is adjusted to $15,909 
for penalties assessed after August 1, 
2016, and before the effective date of 

the next adjustment for inflation made 
by the Secretary in accordance with 
the Inflation Adjustment Act and 
§ 2575.3. 

(m) The civil monetary penalty of 
not more than $1,000, established by 
Public Health Services Act section 
2715(f) and incorporated into ERISA by 
section 715 of ERISA, is adjusted to 
$1,087 for penalties assessed after Au-
gust 1, 2016, and before the effective 
date of the next adjustment for infla-
tion made by the Secretary in accord-
ance with the Inflation Adjustment 
Act and § 2575.3. 

[81 FR 43454, July 1, 2016] 

§ 2575.3 Subsequent adjustments to 
civil monetary penalties. 

No later than January 15, starting in 
2017, and each subsequent year, the 
Secretary shall adjust for inflation, as 
required by the Inflation Adjustment 
Act, the civil monetary penalties de-
scribed in § 2575.2 for violations occur-
ring on or after November 2, 2015, and 
any future civil monetary penalties en-
forceable by the Secretary under title I 
of ERISA. The Secretary shall publish 
such annual adjustments in the FED-
ERAL REGISTER notwithstanding sec-
tion 553 of the Administrative Proce-
dure Act. Future penalties or adjust-
ments to the amount of the penalty 
that are enacted by statute or regula-
tion (other than an adjustment for in-
flation under the Inflation Adjustment 
Act) will not be adjusted for inflation 
in the first year those penalty levels 
take effect. Annual inflation adjust-
ments shall apply to penalties assessed 
after the date notice of the annual in-
flation adjustment is published in the 
FEDERAL REGISTER. 

[82 FR 5383, Jan. 18, 2017] 

§ 2575.502c–1 Adjusted civil penalty 
under section 502(c)(1). 

In accordance with the requirements 
of the 1990 Act, as amended, the max-
imum amount of the civil monetary 
penalty established by section 502(c)(1) 
of the Employee Retirement Income 
Security Act of 1974, as amended 
(ERISA), is hereby increased from $100 
a day to $110 a day. This adjusted pen-
alty applies only to violations occur-
ring after July 29, 1997. 
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§ 2575.502c–3 Adjusted civil penalty 
under section 502(c)(3). 

In accordance with the requirements 
of the 1990 Act, as amended, the max-
imum amount of the civil monetary 
penalty established by section 502(c)(3) 
of the Employee Retirement Income 
Security Act of 1974, as amended 
(ERISA), is hereby increased from $100 
a day to $110 a day. This adjusted pen-
alty applies only to violations occur-
ring after July 29, 1997. 

Subparts B–D [Reserved] 

PART 2578—RULES AND REGULA-
TIONS FOR ABANDONED PLANS 

AUTHORITY: 29 U.S.C. 1135; 1104(a); 
1103(d)(1). 

§ 2578.1 Termination of abandoned in-
dividual account plans. 

(a) General. The purpose of this part 
is to establish standards for the termi-
nation and winding up of an individual 
account plan (as defined in section 3(34) 
of the Employee Retirement Income 
Security Act of 1974 (ERISA or the 
Act)) with respect to which a qualified 
termination administrator (as defined 
in paragraph (g) of this section) has de-
termined there is no responsible plan 
sponsor or plan administrator within 
the meaning of section 3(16)(B) and (A) 
of the Act, respectively, to perform 
such acts. 

(b) Finding of abandonment. (1) A 
qualified termination administrator 
may find an individual account plan to 
be abandoned when: 

(i) Either: (A) No contributions to, or 
distributions from, the plan have been 
made for a period of at least 12 con-
secutive months immediately pre-
ceding the date on which the deter-
mination is being made; or 

(B) Other facts and circumstances 
(such as a filing by or against the plan 
sponsor for liquidation under title 11 of 
the United States Code, or communica-
tions from participants and bene-
ficiaries regarding distributions) 
known to the qualified termination ad-
ministrator suggest that the plan is or 
may become abandoned by the plan 
sponsor; and 

(ii) Following reasonable efforts to 
locate or communicate with the plan 
sponsor, the qualified termination ad-
ministrator determines that the plan 
sponsor: 

(A) No longer exists; 
(B) Cannot be located; or 
(C) Is unable to maintain the plan. 
(2) Notwithstanding paragraph (b)(1) 

of this section, a qualified termination 
administrator may not find a plan to 
be abandoned if, at any time before the 
plan is deemed terminated pursuant to 
paragraph (c) of this section, the quali-
fied termination administrator re-
ceives an objection from the plan spon-
sor regarding the finding of abandon-
ment and proposed termination. 

(3) A qualified termination adminis-
trator shall, for purposes of paragraph 
(b)(1)(ii) of this section, be deemed to 
have made a reasonable effort to locate 
or communicate with the plan sponsor 
if the qualified termination adminis-
trator sends to the last known address 
of the plan sponsor, and, in the case of 
a plan sponsor that is a corporation, to 
the address of the person designated as 
the corporation’s agent for service of 
legal process, by a method of delivery 
requiring acknowledgement of receipt, 
the notice described in paragraph (b)(5) 
of this section. 

(4) If receipt of the notice described 
in paragraph (b)(5) of this section is not 
acknowledged pursuant to paragraph 
(b)(3) of this section, the qualified ter-
mination administrator shall be 
deemed to have made a reasonable ef-
fort to locate or communicate with the 
plan sponsor if the qualified termi-
nation administrator contacts known 
service providers (other than itself) of 
the plan and requests the current ad-
dress of the plan sponsor from such 
service providers and, if such informa-
tion is provided, the qualified termi-
nation administrator sends to each 
such address, by a method of delivery 
requiring acknowledgement of receipt, 
the notice described in paragraph (b)(5) 
of this section. 

(5) The notice referred to in para-
graph (b)(3) of this section shall con-
tain the following information: 

(i) The name and address of the quali-
fied termination administrator; 

(ii) The name of the plan; 
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(iii) The account number or other 
identifying information relating to the 
plan; 

(iv) A statement that the plan may 
be terminated and benefits distributed 
pursuant to 29 CFR 2578.1 if the plan 
sponsor fails to contact the qualified 
termination administrator within 30 
days; 

(v) The name, address, and telephone 
number of the person, office, or depart-
ment that the plan sponsor must con-
tact regarding the plan; 

(vi) A statement that if the plan is 
terminated pursuant to 29 CFR 2578.1, 
notice of such termination will be fur-
nished to the U.S. Department of La-
bor’s Employee Benefits Security Ad-
ministration; 

(vii) The following statement: ‘‘The 
U.S. Department of Labor requires that 
you be informed that, as a fiduciary or 
plan administrator or both, you may be 
personally liable for costs, civil pen-
alties, excise taxes, etc. as a result of 
your acts or omissions with respect to 
this plan. The termination of this plan 
will not relieve you of your liability for 
any such costs, penalties, taxes, etc.’’; 
and 

(viii) A statement that the plan spon-
sor may contact the U.S Department of 
Labor for more information about the 
federal law governing the termination 
and winding-up process for abandoned 
plans and the telephone number of the 
appropriate Employee Benefit Security 
Administration contact person. 

(c) Deemed termination. (1) Except as 
provided in paragraph (c)(2) of this sec-
tion, if a qualified termination admin-
istrator finds, pursuant to paragraph 
(b)(1) of this section, that an individual 
account plan has been abandoned, the 
plan shall be deemed to be terminated 
on the ninetieth (90th) day following 
the date of the letter from EBSA’s Of-
fice of Enforcement acknowledging re-
ceipt of the notice of plan abandon-
ment, described in paragraph (c)(3) of 
this section. 

(2) If, prior to the end of the 90-day 
period described in paragraph (c)(1) of 
this section, the Department notifies 
the qualified termination adminis-
trator that it— 

(i) Objects to the termination of the 
plan, the plan shall not be deemed ter-
minated under paragraph (c)(1) of this 

section until the qualified termination 
administrator is notified that the De-
partment has withdrawn its objection; 
or 

(ii) Waives the 90-day period de-
scribed in paragraph (c)(1), the plan 
shall be deemed terminated upon the 
qualified termination administrator’s 
receipt of such notification. 

(3) Following a qualified termination 
administrator’s finding, pursuant to 
paragraph (b)(1) of this section, that an 
individual account plan has been aban-
doned, the qualified termination ad-
ministrator shall furnish to the U.S. 
Department of Labor a notice of plan 
abandonment that is signed and dated 
by the qualified termination adminis-
trator and that includes the following 
information: 

(i) Qualified termination administrator 
information. (A) The name, EIN, ad-
dress, and telephone number of the per-
son electing to be the qualified termi-
nation administrator, including the ad-
dress, e-mail address, and telephone 
number of the person signing the no-
tice (or other contact person, if dif-
ferent from the person signing the no-
tice); 

(B) A statement that the person 
(identified in paragraph (c)(3)(i)(A) of 
this section) is a qualified termination 
administrator within the meaning of 
paragraph (g) of this section and elects 
to terminate and wind up the plan 
(identified in paragraph (c)(3)(ii)(A) of 
this section) in accordance with the 
provisions of this section; and 

(C) An identification whether the 
person electing to be the qualified ter-
mination administrator or its affiliate 
is, or within the past 24 months has 
been, the subject of an investigation, 
examination, or enforcement action by 
the Department, Internal Revenue 
Service, or Securities and Exchange 
Commission concerning such entity’s 
conduct as a fiduciary or party in in-
terest with respect to any plan covered 
by the Act. 

(ii) Plan information. (A) The name, 
address, telephone number, account 
number, EIN, and plan number of the 
plan with respect to which the person 
is electing to serve as the qualified ter-
mination administrator; 
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(B) The name and last known address 
and telephone number of the plan spon-
sor; and 

(C) The estimated number of partici-
pants in the plan; 

(iii) Findings. A statement that the 
person electing to be the qualified ter-
mination administrator finds that the 
plan (identified in paragraph 
(c)(3)(ii)(A) of this section) is aban-
doned pursuant to paragraph (b) of this 
section. This statement shall include 
an explanation of the basis for such a 
finding, specifically referring to the 
provisions in paragraph (b)(1) of this 
section, a description of the specific 
steps (set forth in paragraphs (b)(3) and 
(b)(4) of this section) taken to locate or 
communicate with the known plan 
sponsor, and a statement that no objec-
tion has been received from the plan 
sponsor; 

(iv) Plan asset information. (A) The es-
timated value of the plan’s assets held 
by the person electing to be the quali-
fied termination administrator; 

(B) The length of time plan assets 
have been held by the person electing 
to be the qualified termination admin-
istrator, if such period of time is less 
than 12 months; 

(C) An identification of any assets 
with respect to which there is no read-
ily ascertainable fair market value, as 
well as information, if any, concerning 
the value of such assets; and 

(D) An identification of known delin-
quent contributions pursuant to para-
graph (d)(2)(iii) of this section; 

(v) Service provider information. (A) 
The name, address, and telephone num-
ber of known service providers (e.g., 
record keeper, accountant, lawyer, 
other asset custodian(s)) to the plan; 
and 

(B) An identification of any services 
considered necessary to wind up the 
plan in accordance with this section, 
the name of the service provider(s) that 
is expected to provide such services, 
and an itemized estimate of expenses 
attendant thereto expected to be paid 
out of plan assets by the qualified ter-
mination administrator; and 

(vi) Perjury statement. A statement 
that the information being provided in 
the notice is true and complete based 
on the knowledge of the person elect-
ing to be the qualified termination ad-

ministrator, and that the information 
is being provided by the qualified ter-
mination administrator under penalty 
of perjury. 

(d) Winding up the affairs of the plan. 
(1) In any case where an individual ac-
count plan is deemed to be terminated 
pursuant to paragraph (c) of this sec-
tion, the qualified termination admin-
istrator shall take steps as may be nec-
essary or appropriate to wind up the af-
fairs of the plan and distribute benefits 
to the plan’s participants and bene-
ficiaries. 

(2) For purposes of paragraph (d)(1) of 
this section, the qualified termination 
administrator shall: 

(i) Update plan records. (A) Undertake 
reasonable and diligent efforts to lo-
cate and update plan records necessary 
to determine the benefits payable 
under the terms of the plan to each 
participant and beneficiary. 

(B) For purposes of paragraph 
(d)(2)(i)(A) of this section, a qualified 
termination administrator shall not 
have failed to make reasonable and 
diligent efforts to update plan records 
merely because the administrator de-
termines in good faith that updating 
the records is either impossible or in-
volves significant cost to the plan in 
relation to the total assets of the plan. 

(ii) Calculate benefits. Use reasonable 
care in calculating the benefits payable 
to each participant or beneficiary 
based on plan records described in 
paragraph (d)(2)(i) of this section. A 
qualified termination administrator 
shall not have failed to use reasonable 
care in calculating benefits payable 
solely because the qualified termi-
nation administrator— 

(A) Treats as forfeited an account 
balance that, taking into account esti-
mated forfeitures and other assets allo-
cable to the account, is less than the 
estimated share of plan expenses allo-
cable to that account, and reallocates 
that account balance to defray plan ex-
penses or to other plan accounts in ac-
cordance with (d)(2)(ii)(B) of this sec-
tion; 

(B) Allocates expenses and 
unallocated assets in accordance with 
the plan documents, or, if the plan doc-
ument is not available, is ambiguous, 
or if compliance with the plan is 
unfeasible, 
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(1) Allocates unallocated assets (in-
cluding forfeitures and assets in a sus-
pense account) to participant accounts 
on a per capita basis (allocated equally 
to all accounts); and 

(2) Allocates expenses on a pro rata 
basis (proportionately in the ratio that 
each individual account balance bears 
to the total of all individual account 
balances) or on a per capita basis (allo-
cated equally to all accounts). 

(iii) Report delinquent contributions. 
(A) Notify the Department of any 
known contributions (either employer 
or employee) owed to the plan in con-
junction with the filing of either the 
notification required in paragraph 
(c)(3) or (d)(2)(ix) of this section. 

(B) Nothing in paragraph (d)(2)(iii)(A) 
of this section or any other provision 
of the Act shall be construed to impose 
an obligation on the qualified termi-
nation administrator to collect delin-
quent contributions on behalf of the 
plan, provided that the qualified termi-
nation administrator satisfies the re-
quirements of paragraph (d)(2)(iii)(A) of 
this section. 

(iv) Engage service providers. Engage, 
on behalf of the plan, such service pro-
viders as are necessary for the qualified 
termination administrator to wind up 
the affairs of the plan and distribute 
benefits to the plan’s participants and 
beneficiaries in accordance with para-
graph (d)(1) of this section. 

(v) Pay reasonable expenses. (A) Pay, 
from plan assets, the reasonable ex-
penses of carrying out the qualified 
termination administrator’s authority 
and responsibility under this section. 

(B) Expenses of plan administration 
shall be considered reasonable solely 
for purposes of paragraph (d)(2)(v)(A) of 
this section if: 

(1) Such expenses are for services 
necessary to wind up the affairs of the 
plan and distribute benefits to the 
plan’s participants and beneficiaries, 

(2) Such expenses: (i) Are consistent 
with industry rates for such or similar 
services, based on the experience of the 
qualified termination administrator; 
and 

(ii) Are not in excess of rates ordi-
narily charged by the qualified termi-
nation administrator (or affiliate) for 
same or similar services provided to 
customers that are not plans termi-

nated pursuant to this section, if the 
qualified termination administrator 
(or affiliate) provides same or similar 
services to such other customers, and 

(3) The payment of such expenses 
would not constitute a prohibited 
transaction under the Act or is ex-
empted from such prohibited trans-
action provisions pursuant to section 
408(a) of the Act. 

(vi) Notify participants. (A) Furnish to 
each participant or beneficiary of the 
plan a notice written in a manner cal-
culated to be understood by the aver-
age plan participant and containing 
the following: 

(1) The name of the plan; 
(2) A statement that the plan has 

been determined to be abandoned by 
the plan sponsor and, therefore, has 
been terminated pursuant to regula-
tions issued by the U.S. Department of 
Labor; 

(3)(i) A statement of the account bal-
ance and the date on which it was cal-
culated by the qualified termination 
administrator, and 

(ii) The following statement: ‘‘The 
actual amount of your distribution 
may be more or less than the amount 
stated in this letter depending on in-
vestment gains or losses and the ad-
ministrative cost of terminating your 
plan and distributing your benefits.’’; 

(4) A description of the distribution 
options available under the plan and a 
request that the participant or bene-
ficiary elect a form of distribution and 
inform the qualified termination ad-
ministrator (or designee) of that elec-
tion; 

(5) A statement explaining that, if a 
participant or beneficiary fails to 
make an election within 30 days from 
receipt of the notice, the qualified ter-
mination administrator (or designee) 
will distribute the account balance of 
the participant or beneficiary directly: 

(i) To an individual retirement plan 
(i.e., individual retirement account or 
annuity), 

(ii) To an inherited individual retire-
ment plan described in § 2550.404a– 
3(d)(1)(ii) of this chapter (in the case of 
a distribution on behalf of a distributee 
other than a participant or spouse), 

(iii) In any case where the amount to 
be distributed meets the conditions in 
§ 2550.404a–3 (d)(1)(iii), to an interest- 
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bearing federally insured bank ac-
count, the unclaimed property fund of 
the State of the last known address of 
the participant or beneficiary, or an in-
dividual retirement plan (described in 
§ 2550.404a–3(d)(1)(i) or (d)(1)(ii) of this 
chapter) or 

(iv) To an annuity provider in any 
case where the qualified termination 
administrator determines that the sur-
vivor annuity requirements in sections 
401(a)(11) and 417 of the Internal Rev-
enue Code (or section 205 of ERISA) 
prevent a distribution under paragraph 
(d)(2)(vii)(B)(1) of this section; 

(6) In the case of a distribution to an 
individual retirement plan (described 
in § 2550.404a–3(d)(1)(i) or (d)(1)(ii) of 
this chapter) a statement explaining 
that the account balance will be in-
vested in an investment product de-
signed to preserve principal and pro-
vide a reasonable rate of return and li-
quidity; 

(7) A statement of the fees, if any, 
that will be paid from the participant 
or beneficiary’s individual retirement 
plan (described in § 2550.404a–3(d)(1)(i) 
or (d)(1)(ii) of this chapter) or other ac-
count (described in § 2550.404a– 
3(d)(1)(iii)(A) of this chapter), if such 
information is known at the time of 
the furnishing of this notice; 

(8) The name, address and phone 
number of the provider of the indi-
vidual retirement plan (described in 
§ 2550.404a–3(d)(1)(i) or (d)(1)(ii) of this 
chapter), qualified survivor annuity, or 
other account (described in § 2550.404a– 
3(d)(1)(iii)(A) of this chapter), if such 
information is known at the time of 
the furnishing of this notice; and 

(9) The name, address, and telephone 
number of the qualified termination 
administrator and, if different, the 
name, address and phone number of a 
contact person (or entity) for addi-
tional information concerning the ter-
mination and distribution of benefits 
under this section. 

(B)(1) For purposes of paragraph 
(d)(2)(vi)(A) of this section, a notice 
shall be furnished to each participant 
or beneficiary in accordance with the 
requirements of § 2520.104b–1(b)(1) of 
this chapter to the last known address 
of the participant or beneficiary; and 

(2) In the case of a notice that is re-
turned to the plan as undeliverable, the 

qualified termination administrator 
shall, consistent with the duties of a fi-
duciary under section 404(a)(1) of 
ERISA, take steps to locate and pro-
vide notice to the participant or bene-
ficiary prior to making a distribution 
pursuant to paragraph (d)(2)(vii) of this 
section. If, after such steps, the quali-
fied termination administrator is un-
successful in locating and furnishing 
notice to a participant or beneficiary, 
the participant or beneficiary shall be 
deemed to have been furnished the no-
tice and to have failed to make an elec-
tion within the 30-day period described 
in paragraph (d)(2)(vii) of this section. 

(vii) Distribute benefits. (A) Distribute 
benefits in accordance with the form of 
distribution elected by each partici-
pant or beneficiary with spousal con-
sent, if required. 

(B) If the participant or beneficiary 
fails to make an election within 30 
days from the date the notice described 
in paragraph (d)(2)(vi) of this section is 
furnished, distribute benefits— 

(1) In accordance with § 2550.404a–3 of 
this chapter; or 

(2) If a qualified termination admin-
istrator determines that the survivor 
annuity requirements in sections 
401(a)(11) and 417 of the Internal Rev-
enue Code (or section 205 of ERISA) 
prevent a distribution under paragraph 
(d)(2)(vii)(B)(1) of this section, in any 
manner reasonably determined to 
achieve compliance with those require-
ments. 

(C) For purposes of distributions pur-
suant to paragraph (d)(2)(vii)(B) of this 
section, the qualified termination ad-
ministrator may designate itself (or an 
affiliate) as the transferee of such pro-
ceeds, and invest such proceeds in a 
product in which it (or an affiliate) has 
an interest, only if such designation 
and investment is exempted from the 
prohibited transaction provisions 
under the Act pursuant to section 
408(a) of the Act. 

(viii) Special Terminal Report for Aban-
doned Plans. File the Special Terminal 
Report for Abandoned Plans in accord-
ance with § 2520.103–13 of this chapter. 

(ix) Final Notice. No later than two 
months after the end of the month in 
which the qualified termination admin-
istrator satisfies the requirements in 
paragraph (d)(2)(i) through (d)(2)(vii) of 
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this section, furnish to the Office of 
Enforcement, Employee Benefits Secu-
rity Administration, U.S. Department 
of Labor, 200 Constitution Avenue, 
NW., Washington, DC 20210, a notice, 
signed and dated by the qualified ter-
mination administrator, containing 
the following information: 

(A) The name, EIN, address, e-mail 
address, and telephone number of the 
qualified termination administrator, 
including the address and telephone 
number of the person signing the no-
tice (or other contact person, if dif-
ferent from the person signing the no-
tice); 

(B) The name, account number, EIN, 
and plan number of the plan with re-
spect to which the person served as the 
qualified termination administrator; 

(C) A statement that the plan has 
been terminated and all the plan’s as-
sets have been distributed to the plan’s 
participants and beneficiaries on the 
basis of the best available information; 

(D) A statement that plan expenses 
were paid out of plan assets by the 
qualified termination administrator in 
accordance with the requirements of 
paragraph (d)(2)(v) of this section; 

(E) If fees and expenses paid to the 
qualified termination administrator 
(or its affiliate) exceed by 20 percent or 
more the estimate required by para-
graph (c)(3)(v)(B) of this section, a 
statement that actual fees and ex-
penses exceeded estimated fees and ex-
penses and the reasons for such addi-
tional costs; 

(F) An identification of known delin-
quent contributions pursuant to para-
graph (d)(2)(iii) of this section (if not 
already reported under paragraph 
(c)(3)(iv)(D)); and 

(G) A statement that the information 
being provided in the notice is true and 
complete based on the knowledge of 
the qualified termination adminis-
trator, and that the information is 
being provided by the qualified termi-
nation administrator under penalty of 
perjury. 

(3) The terms of the plan shall, for 
purposes of title I of ERISA, be deemed 
amended to the extent necessary to 
allow the qualified termination admin-
istrator to wind up the plan in accord-
ance with this section. 

(e) Limited liability. (1)(i) Except as 
otherwise provided in paragraph 
(e)(1)(ii) and (iii) of this section, to the 
extent that the activities enumerated 
in paragraph (d)(2) of this section in-
volve the exercise of discretionary au-
thority or control that would make the 
qualified termination administrator a 
fiduciary within the meaning of section 
3(21) of the Act, the qualified termi-
nation administrator shall be deemed 
to satisfy its responsibilities under sec-
tion 404(a) of the Act with respect to 
such activities, provided that the 
qualified termination administrator 
complies with the requirements of 
paragraph (d)(2) of this section. 

(ii) A qualified termination adminis-
trator shall be responsible for the se-
lection and monitoring of any service 
provider (other than monitoring a pro-
vider selected pursuant to paragraph 
(d)(2)(vii)(B) of this section) deter-
mined by the qualified termination ad-
ministrator to be necessary to the 
winding up of the affairs of the plan, as 
well as ensuring the reasonableness of 
the compensation paid for such serv-
ices. If a qualified termination admin-
istrator selects and monitors a service 
provider in accordance with the re-
quirements of section 404(a)(1) of the 
Act, the qualified termination adminis-
trator shall not be liable for the acts or 
omissions of the service provider with 
respect to which the qualified termi-
nation administrator does not have 
knowledge. 

(iii) For purposes of a distribution 
pursuant to paragraph (d)(2)(vii)(B)(2) 
of this section, a qualified termination 
administrator shall be responsible for 
the selection of an annuity provider in 
accordance with section 404 of the Act. 

(2) Nothing herein shall be construed 
to impose an obligation on the quali-
fied termination administrator to con-
duct an inquiry or review to determine 
whether or what breaches of fiduciary 
responsibility may have occurred with 
respect to a plan prior to becoming the 
qualified termination administrator 
for such plan. 

(3) If assets of an abandoned plan are 
held by a person other than the quali-
fied termination administrator, such 
person shall not be treated as in viola-
tion of section 404 (a) the Act solely on 
the basis that the person cooperated 
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with and followed the directions of the 
qualified termination administrator in 
carrying out its responsibilities under 
this section with respect to such plan, 
provided that, in advance of any trans-
fer or disposition of any assets at the 
direction of the qualified termination 
administrator, such person confirms 
with the Department of Labor that the 
person representing to be the qualified 
termination administrator with re-
spect to the plan is the qualified termi-
nation administrator recognized by the 
Department of Labor. 

(f) Continued liability of plan sponsor. 
Nothing in this section shall serve to 
relieve or limit the liability of any per-
son other than the qualified termi-
nation administrator due to a violation 
of ERISA. 

(g) Qualified termination administrator. 
A termination administrator is quali-
fied under this section only if: 

(1) It is eligible to serve as a trustee 
or issuer of an individual retirement 
plan, within the meaning of section 
7701(a)(37) of the Internal Revenue 
Code, and 

(2) It holds assets of the plan that is 
considered abandoned pursuant to 
paragraph (b) of this section. 

(h) Affiliate. (1) Except as provided in 
paragraph (h)(2) of this section, the 
term affiliate means any person di-
rectly or indirectly controlling, con-
trolled by, or under common control 
with, the person; or any officer, direc-
tor, partner or employee of the person. 

(2) For purposes of paragraph 
(c)(3)(i)(C) of this section, the term af-
filiate means a 50 percent or more 
owner of a qualified termination ad-
ministrator, or any person described in 
paragraph (h)(1) of this section that 
provides services to the plan. 

(3) For purposes of paragraph (h)(1) of 
this section, the term control means 
the power to exercise a controlling in-
fluence over the management or poli-
cies of a person other than an indi-
vidual. 

(i) Model notices. Appendices to this 
section contain model notices that are 
intended to assist qualified termi-
nation administrators in discharging 
the notification requirements under 
this section. Their use is not manda-
tory. However, the use of appropriately 
completed model notices will be 
deemed to satisfy the requirements of 
paragraphs (b)(5), (c)(3), (d)(2)(vi), and 
(d)(2)(ix) of this section. 
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[71 FR 20837, Apr. 21, 2006; 71 FR 29073, May 19, 2006; 72 FR 7522, Feb. 15, 2007; 73 FR 58465, Oct. 
7, 2008] 

SUBCHAPTER H [RESERVED] 
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SUBCHAPTER I—TEMPORARY BONDING RULES UNDER THE 
EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974 

PART 2580—TEMPORARY BONDING 
RULES 

Subpart A—Criteria for Determining Who 
Must Be Bonded 

Sec. 
2580.412–1 Statutory provisions. 
2580.412–2 Plans exempt from the coverage 

of section 13. 
2580.412–3 Plan administrators, officers and 

employees for purposes of section 13. 
2580.412–4 ‘‘Funds or other property’’ of a 

plan. 
2580.412–5 Determining when ‘‘funds or 

other property’’ belong to a plan. 
2580.412–6 Determining when ‘‘funds or 

other property’’ are ‘‘handled’’ so as to 
require bonding. 

Subpart B—Scope and Form of the Bond 

2580.412–7 Statutory provision—scope of the 
bond. 

2580.412–8 The nature of the duties or activi-
ties to which the bonding requirement 
relates. 

2580.412–9 Meaning of fraud or dishonesty. 
2580.412–10 Individual or schedule or blanket 

form of bonds. 

Subpart C—Amount of the Bond 

2580.412–11 Statutory provision. 
2580.412–12 Relationship of determining the 

amount of the bond to ‘‘handling’’. 
2580.412–13 The meaning of ‘‘funds’’ in deter-

mining the amount of the bond. 
2580.412–14 Determining the amount of 

funds ‘‘handled’’ during the preceding re-
porting year. 

2580.412–15 Procedures to be used for esti-
mating the amount of funds to be ‘‘han-
dled’’ during the current reporting year 
in those cases where there is no pre-
ceding reporting year. 

2580.412–16 Amount of bond required in 
given types of bonds or where more than 
one plan is insured in the same bond. 

2580.412–17 Bonds over $500,000. 

Subpart D—General Bond Rules 

2580.412–18 Naming of insureds. 
2580.412–19 Term of the bond, discovery pe-

riod, other bond clauses. 

2580.412–20 Use of existing bonds, separate 
bonds and additional bonding. 

Subpart E—Qualified Agents, Brokers and 
Surety Companies for the Placing of Bonds 

2580.412–21 Corporate sureties holding 
grants of authority from the Secretary of 
the Treasury. 

2580.412–22 Interests held in agents, brokers 
and surety companies. 

Subpart F—Exemptions 

BONDS PLACED WITH CERTAIN REINSURING 
COMPANIES 

2580.412–23 Exemption. 
2580.412–24 Conditions of exemption. 

BONDS PLACED WITH UNDERWRITERS AT 
LLOYDS, LONDON 

2580.412–25 Exemption. 
2580.412–26 Conditions of exemption. 

BANKING INSTITUTIONS SUBJECT TO FEDERAL 
REGULATION 

2580.412–27 Exemption. 
2580.412–28 Conditions of exemption. 

SAVINGS AND LOAN ASSOCIATIONS SUBJECT TO 
FEDERAL REGULATION 

2580.412–29 Exemption. 
2580.412–30 Conditions of exemption. 

INSURANCE CARRIERS, SERVICE AND OTHER 
SIMILAR ORGANIZATIONS 

2580.412–31 Exemption. 
2580.412–32 Conditions of exemption. 

Subpart G—Prohibition Against Bonding by 
Parties Interested in the Plan 

2580.412–33 Introductory statement. 
2580.412–34 General. 
2580.412–35 Disqualification of agents, bro-

kers and sureties. 
2580.412–36 Application of 13(c) to ‘‘party in 

interest’’. 

AUTHORITY: Sec. 505, Pub. L. 93–406, 88 Stat. 
894 (29 U.S.C. 1135); sec. 412(e), Pub. L. 93–406, 
88 Stat. 889 (29 U.S.C. 1112). 

SOURCE: 28 FR 14403, Dec. 27, 1963, unless 
otherwise noted. Redesignated at 50 FR 26706, 
June 28, 1985. 
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1 For purposes of the exemption discussed 
in § 2580.412–2, the term ‘‘union’’ shall include 
‘‘* * * any organization of any kind or any 
agency or employee representation com-
mittee, association, group, or plan, in which 
employees participate and which exists for 
the purpose in whole or in part, of dealing 
with employers concerning an employee wel-
fare or pension benefit plan, or other matters 
incidental to employment relationships 
* * *’’ (29 U.S.C. 302(a)(3)). 

Subpart A—Criteria for 
Determining Who Must Be Bonded 

§ 2580.412–1 Statutory provisions. 

Section 13(a) of the Welfare and Pen-
sion Plans Disclosure Act of 1958, as 
amended, states, in part, that: 

Every administrator, officer and employee 
of any employee welfare benefit plan or of 
any employee pension benefit plan subject to 
this Act who handles funds or other property 
of such plan shall be bonded as herein pro-
vided; except that, where such plan is one 
under which the only assets from which ben-
efits are paid are the general assets of a 
union or of an employer, the administrator, 
officers and employees of such plan shall be 
exempt from the bonding requirements of 
this section. 

* * * Such bond shall provide protection to 
the plan against loss by reason of acts of 
fraud or dishonesty on the part of such ad-
ministrator, officer, or employee, directly or 
through connivance with others. 

§ 2580.412–2 Plans exempt from the 
coverage of section 13. 

Only completely unfunded plans in 
which the plan benefits derive solely 
from the general assets of a union 1 or 
employer, and in which plan assets are 
not segregated in any way from the 
general assets of a union or employer 
and remain solely within the general 
assets until the time of distribution of 
benefits, shall be exempt from the 
bonding provisions. As such, the lan-
guage ‘‘where such plan is one under 
which the only assets from which bene-
fits are paid are the general assets of a 
union or of an employer’’ shall not be 
deemed to exempt a plan from the cov-
erage of section 13 if the plan is one in 
which: 

(a) Any benefits thereunder are pro-
vided or underwritten by an insurance 
carrier or service or other organiza-
tion, or 

(b) There is a trust or other separate 
entity to which contributions are made 
or out of which benefits are paid, or 

(c) Contributions to the plan are 
made by the employees, either through 
withholding or otherwise, or from any 
source other than the employer or 
union involved, or 

(d) There is a separately maintained 
bank account or separately maintained 
books and records for the plan or other 
evidence of the existence of a 
segregrated or separately maintained 
or administered fund out of which plan 
benefits are to be provided. 

As a general rule, the presence of spe-
cial ledger accounts or accounting en-
tries for plan funds as an integral part 
of the general books and records of an 
employer or union shall not, in and of 
itself, be deemed sufficient evidence of 
segregation of plan funds to take a 
plan out of the exempt category, but 
shall be considered along with the 
other factors and criteria discussed 
above in determining whether the ex-
emption applies. Again, it should be 
noted, however, that the fact that a 
plan is not exempt from the coverage 
of section 13 does not necessarily mean 
that its administrators, officers or em-
ployees are required to be bonded. As 
stated previously, this will depend in 
each case on whether or not they 
‘‘handle’’ funds or other property of the 
plan within the meaning of section 13 
and under the standards set forth in 
§ 2580.412–6. 

§ 2580.412–3 Plan administrators, offi-
cers and employees for purposes of 
section 13. 

(a) Administrator. (1) For purposes of 
the bonding provisions, the term ‘‘ad-
ministrator’’ is defined in the same 
manner as under section 5 of the Act 
and refers to: 

(i) The person or persons designated 
by the terms of the plan or the collec-
tive bargaining agreement with respon-
sibility for the ultimate control, dis-
position, or management of the money 
received or contributed; or 

(ii) In the absence of such designa-
tion, the person or persons actually re-
sponsible for the control, disposition, 
or management of the money received 
or contributed, irrespective of whether 
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such control, disposition, or manage-
ment is exercised directly or through 
an agent or trustee designated by such 
person or persons. 

(2) Where by virtue of this definition, 
or regulations, interpretations or opin-
ions issued with respect thereto, the 
term embodies natural persons such as 
members of the board of trustees of a 
trust, the bonding requirements shall 
apply to such persons. 

(3) However, when by virtue of this 
definition or regulations, interpreta-
tions, or opinions issued with respect 
thereto, the administrator in a given 
case in an entity such as a partnership, 
corporation, mutual company, joint 
stock company, trust, unincorporated 
organization, union or employees’ ben-
eficiary association, the term shall be 
deemed to apply, in meeting the bond-
ing requirements, only to those natural 
persons who: 

(i) Are vested under the authority of 
the entity-administrator with the re-
sponsibility for carrying out functions 
constituting control, disposition or 
management of the money received or 
contributed within the definition of ad-
ministrator, or who, acting on behalf of 
or under the actual or apparent author-
ity of the entity-administrator, actu-
ally perform such functions, and who 

(ii) ‘‘Handle’’ funds or other property 
of the plan within the meaning of these 
regulations. 

(b) Officers. For purposes of the bond-
ing provisions, the term ‘‘officer’’ shall 
include any person designated by the 
terms of a plan or collective bargaining 
agreement as an officer, any person 
performing or authorized to perform 
executive functions of the plan or any 
member of a board of trustees or simi-
lar governing body of a plan. The term 
shall include such persons regardless of 
whether they are representatives of or 
selected by an employer, employees or 
an employee organization. In its most 
frequent application the term will 
emcompass those natural persons ap-
pointed or elected as officers of the 
plan or as members of boards or com-
mittees performing executive or super-
visory functions for the plan, but who 
do not fall within the definition of ad-
ministrator. 

(c) Employees. For purposes of the 
bonding provisions the term ‘‘em-

ployee’’ shall, to the extent a person 
performs functions not falling within 
the definition of officer or adminis-
trator, include any employee who per-
forms work for or directly related to a 
covered plan, regardless of whether 
technically he is employed, directly or 
indirectly, by or for a plan, a plan ad-
ministrator, a trust, or by an employee 
organization or employer within the 
meaning of section 3(3) or 3(4) of the 
Act. 

(d) Other persons covered. For pur-
poses of the bonding provisions, the 
terms ‘‘administrator, officer, or em-
ployee’’ shall include any persons per-
forming functions for the plan nor-
mally performed by administrators, of-
ficers, or employees of a plan. As such, 
the terms shall include persons indi-
rectly employed, or otherwise dele-
gated, to perform such work for the 
plan, such as pension consultants and 
planners, and attorneys who perform 
‘‘handling’’ functions within the mean-
ing of § 2580.412–6. On the other hand, 
the terms would not include those bro-
kers or independent contractors who 
have contracted for the performance of 
functions which are not ordinarily car-
ried out by the administrators, offi-
cers, or employees of a plan, such as se-
curities, brokers who purchase and sell 
securities or armored motor vehicle 
companies. 

[28 FR 14403, Dec. 27, 1963, as amended at 34 
FR 5158, Mar. 13, 1969. Redesignated at 50 FR 
26706, June 28, 1985] 

§ 2580.412–4 ‘‘Funds or other property’’ 
of a plan. 

The affirmative requirement for 
bonding persons falling within the defi-
nition of administrator, officer or em-
ployee is applicable only if they handle 
‘‘funds or other property’’ of the plan 
concerned. The term ‘‘funds or other 
property’’ is intended to encompass all 
property which is used or may be used 
as a source for the payment of benefits 
to plan participants. It does not in-
clude permanent assets used in the op-
eration of the plan such as land and 
buildings, furniture and fixtures or of-
fice and delivery equipment used in the 
operation of the plan. It does include 
all items in the nature of quick assets, 
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such as cash, checks and other nego-
tiable instruments, government obliga-
tions and marketable securities. It also 
includes all other property or items 
convertible into cash or having a cash 
value and held or acquired for the ulti-
mate purpose of distribution to plan 
participants or beneficiaries. In the 
case of a plan which has investments, 
this would include all the investments 
of the plan even though not in the na-
ture of quick assets, such as land and 
buildings, mortgages, and securities in 
closely held corporations. However, in 
a given case, the question of whether a 
person was ‘‘handling’’ such ‘‘funds or 
other property’’ so as to require bond-
ing would depend on whether his rela-
tionship to this property was such that 
there was a risk that he, alone or in 
connivance with others, could cause a 
loss of such ‘‘funds or other property’’ 
through fraud or dishonesty. 

§ 2580.412–5 Determining when ‘‘funds 
or other property’’ belong to a plan. 

With respect to any contribution to a 
plan from any source, including em-
ployers, employees or employee organi-
zations, the point at which any given 
item or amount becomes ‘‘funds or 
other property’’ of a plan for purposes 
of the bonding provisions shall be de-
termined as described in this section. 

(a) Where the plan administrator is a 
board of trustees, person or body other 
than the employer or employee organi-
zation establishing the plan, a con-
tribution to the plan from any source 
shall become ‘‘funds or other property’’ 
of the plan at the time it is received by 
the plan administrator. Employee con-
tributions collected by an employer 
and later turned over to the plan ad-
ministrator would not become ‘‘funds 
or other property’’ of the plan until re-
ceipt by the plan administrator. 

(b) Where the employer or employee 
organization establishing the plan is 
itself the plan administrator: 

(1) Contributions from employees or 
other persons who are plan partici-
pants would normally become ‘‘funds 
or other property’’ of the plan at the 
time they are received by the employer 
or employee organization, except how-
ever that contributions made by with-
holding from employees’ salaries shall 
not be considered ‘‘funds or other prop-

erty’’ of the plan for purposes of the 
bonding provisions so long as they are 
retained in and not segregated in any 
way from the general assets of the 
withholding employer or employee or-
ganization. 

(2) Contributions made to a plan by 
such employer or employee organiza-
tion and contributions made by 
withholdings from employees’ salaries 
would normally become ‘‘funds or 
other property’’ of the plan if and when 
they are taken out of the general as-
sets of the employer or employee orga-
nization and placed in a special bank 
account or investment account; or 
identified on a separate set of books 
and records; or paid over to a corporate 
trustee or used to purchase benefits 
from an insurance carrier or service or 
other organization; or otherwise seg-
regated, paid out or used for plan pur-
poses, whichever shall occur first. 
Thus, if a plan is operated by a cor-
porate trustee and no segregation from 
general assets is made of monies to be 
turned over to the corporate trustee 
prior to the actual transmittal of such 
monies, the contribution represented 
in the transmission becomes ‘‘funds or 
other property’’ of the plan at the time 
of receipt by the corporate trustee. On 
the other hand, if a special fund is first 
established from which monies are paid 
over to the corporate trustee, a given 
item would become ‘‘funds or other 
property’’ of the plan at the time it is 
placed in the special fund. Similarly, if 
plan benefits are provided through the 
medium of an insurance carrier or serv-
ice or other organization and no seg-
regation from general assets of monies 
used to purchase such benefits is made 
prior to turning such monies over to 
the organization contracting to provide 
benefits, plan funds or other property 
come into being at the time of receipt 
of payment for such benefits by the in-
surance carrier or service or other or-
ganization. In such a case, the ‘‘funds 
or other property’’ of the plan would be 
represented by the insurance contract 
or other obligations to pay benefits and 
would not be normally subject to 
‘‘handling’’. Bonding would not be re-
quired for any person with respect to 
the purchase of such benefits directly 
from general assets nor with respect to 
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the bare existence of the contract obli-
gation to pay benefits. However, if the 
particular, arrangement were such that 
monies derived from, or by virtue of, 
the contract did subsequently flow 
back to the plan, bonding may be re-
quired if such monies returning to the 
plan are handled by plan administra-
tors, officers or employees. (Further 
discussion on bonding of insured plans 
is contained in § 2580.412–6(b)(7)). 

§ 2580.412–6 Determining when ‘‘funds 
or other property’’ are ‘‘handled’’ so 
as to require bonding. 

(a) General scope of term. (1) A plan 
administrator, officer, or employee 
shall be deemed to be ‘‘handling’’ funds 
or other property of a plan, so as to re-
quire bonding under section 13, when-
ever his duties or activities with re-
spect to given funds or other property 
are such that there is a risk that such 
funds or other property could be lost in 
the event of fraud or dishonesty on the 
part of such person, acting either alone 
or in collusion with others. While ordi-
narily, those plan administrators, offi-
cers and employees who ‘‘handle’’ with-
in the meaning of section 13 will be 
those persons with duties related to 
the receipt, safekeeping and disburse-
ment of funds, the scope of the term 
‘‘handles’’ and the prohibitions of para-
graph (b) of section 13 shall be deemed 
to encompass any relationship of an 
administrator, officer or employee 
with respect to funds or other property 
which can give rise to a risk of loss 
through fraud or dishonesty. This shall 
include relationships such as those 
which involve access to funds or other 
property or decisionmaking powers 
with respect to funds or property which 
can give rise to such risk of loss. 

(2) Section 13 contains no exemptions 
based on the amount or value of funds 
or other property ‘‘handled’’, nor is the 
determination of the existence of risk 
of loss based on the amount involved. 
However, regardless of the amount in-
volved, a given duty or relationship to 
funds or other property shall not be 
considered ‘‘handling’’, and bonding is 
not required, where it occurs under 
conditions and circumstances in which 
the risk that a loss will occur through 
fraud or dishonesty is negligible. This 
may be the case where the risk of mis-

handling is precluded by the nature of 
the funds or other property (e.g., 
checks, securities or title papers which 
can not be negotiated by the persons 
performing duties with respect to 
them). It may also be the case where 
significant risk of mishandling in the 
performance of duties of an essentially 
clerical character is precluded by fiscal 
controls. 

(b) General criteria for determining 
‘‘handling’’. Subject to the application 
of the basic standard of risk of loss to 
each situation, general criteria for de-
termining whether there is ‘‘handling’’ 
so as to require bonding are: 

(1) Physical contact. Physical contact 
with cash, checks or similar property 
generally constitutes ‘‘handling’’. How-
ever, persons who from time to time 
perform counting, packaging, tab-
ulating, messenger or similar duties of 
an essentially clerical character in-
volving physical contact with funds or 
other property would not be ‘‘han-
dling’’ when they perform these duties 
under conditions and circumstances 
where risk of loss is negligible because 
of factors such as close supervision and 
control or the nature of the property. 

(2) Power to exercise physical contact or 
control. Whether or not physical con-
tact actually takes place, the power to 
secure physical possession of cash, 
checks or similar property through fac-
tors such as access to a safe deposit 
box or similar depository, access to 
cash or negotiable assets, powers of 
custody or safekeeping, power to with-
draw funds from a bank or other ac-
count generally constitutes ‘‘han-
dling’’, regardless of whether the per-
son in question has specific duties in 
these matters and regardless of wheth-
er the power or access is authorized. 

(3) Power to transfer to oneself or a 
third party or to negotiate for value. With 
respect to property such as mortgages, 
title to land and buildings, or securi-
ties, while physical contact or the pos-
sibility of physical contact may not, of 
itself, give rise to risk of loss so as to 
constitute ‘‘handling’’, a person shall 
be regarded as ‘‘handling’’ such items 
where he, through actual or apparent 
authority, can cause those items to be 
transferred to himself or to a third 
party or to be negotiated for value. 
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(4) Disbursement. Persons who actu-
ally disburse funds or other property, 
such as officers or trustees authorized 
to sign checks or other negotiable in-
struments, or persons who make cash 
disbursements, shall be considered to 
be ‘‘handling’’ such funds or property. 
Whether other persons who may influ-
ence, authorize or direct disbursements 
or the signing or endorsing of checks or 
similar instruments will be considered 
to be ‘‘handling’’ funds or other prop-
erty shall be determined by reference 
to the particular duties or responsibil-
ities of such persons as applied to the 
basic criteria of risk of loss. 

(5) Signing or endorsing checks or other 
negotiable instruments. In connection 
with disbursements or otherwise, any 
persons with the power to sign or en-
dorse checks or similar instruments or 
otherwise render them transferable, 
whether individually or as co-signers 
with one or more persons, shall each be 
considered to be ‘‘handling’’ such funds 
or other property. 

(6) Supervisory or decision making re-
sponsibility. To the extent a person’s su-
pervisory or decision making responsi-
bility involves factors in relationship 
to funds discussed in paragraph (b)(1), 
(2), (3), (4), or (5) of this section, such 
persons shall be considered to be ‘‘han-
dling’’ in the same manner as any per-
son to whom the criteria of those para-
graphs apply. To the extent that only 
general responsibility for the conduct 
of the business affairs of the plan is in-
volved, including such functions as ap-
proval of contracts, authorization of 
disbursements, auditing of accounts, 
investment decisions, determination of 
benefit claims and similar responsibil-
ities, such persons shall be considered 
to be ‘‘handling’’ whenever the facts of 
the particular case raise the possibility 
that funds or other property of the 
plan are likely to be lost in the event 
of their fraud or dishonesty. The mere 
fact of general supervision would not 
necessarily, in and of itself, mean that 
such persons are ‘‘handling.’’ Factors 
to be accorded weight are the system of 
fiscal controls, the closeness and con-
tinuity of supervision, who is in fact 
charged with, or actually exercising 
final responsibility for determining 
whether specific disbursements, invest-
ments, contracts, or benefit claims are 

bona fide, regular and made in accord-
ance with the applicable trust instru-
ment or other plan documents. 

(i) For example, persons having su-
pervisory or decisionmaking responsi-
bility would be ‘‘handling’’ to the ex-
tent they: 

(a) Act in the capacity of plan ‘‘ad-
ministrator’’ and have ultimate re-
sponsibility for the plan within the 
meaning of the definition of ‘‘adminis-
trator’’ (except to the extent that it 
can be shown that such persons could 
not, in fact, cause a loss to the plan to 
occur through fraud or dishonesty); 

(b) Exercise close supervision over 
corporate trustees or other parties 
charged with dealing with plan funds 
or other property; exercise such close 
control over investment policy that 
they, in effect, determine all specific 
investments; 

(c) Conduct, in effect, a continuing 
daily audit of the persons who ‘‘han-
dle’’ funds; 

(d) Regularly review and have veto 
power over the actions of a disbursing 
officer whose duties are essentially 
ministerial. 

(ii) On the other hand, persons hav-
ing supervisory or decisionmaking re-
sponsibility would not be ‘‘handling’’ 
to the extent: 

(a) They merely conduct a periodic or 
sporadic audit of the persons who 
‘‘handle’’ funds; 

(b) Their duties with respect to in-
vestment policy are essentially advi-
sory; 

(c) They make a broad general alloca-
tion of funds or general authorization 
of disbursements intended to permit 
expenditures by a disbursing officer 
who has final responsibility for deter-
mining the propriety of any specific ex-
penditure and making the actual dis-
bursement; 

(d) A bank or corporate trustee has 
all the day to day functions of admin-
istering the plan; 

(e) They are in the nature of a Board 
of Directors of a corporation or similar 
authority acting for the corporation 
rather than for the plan and do not per-
form specific functions with respect to 
the operations of the plan. 

(7) Insured plan arrangements. In 
many cases, plan contributions made 
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by employers or employee organiza-
tions or by withholding from employ-
ee’s salaries are not segregated from 
the general assets of the employer or 
employee organization until payment 
for purchase of benefits from an insur-
ance carrier or service or other organi-
zation. No bonding is required with re-
spect to the payment of premiums or 
other payments made to purchase such 
benefits directly from general assets, 
nor with respect to the bare existence 
of the contract obligation to pay bene-
fits. Such arrangements would not nor-
mally be subject to bonding except to 
the extent that monies returned by 
way of benefit payments, cash sur-
render, dividends, credits or otherwise, 
and which by the terms of the plan be-
longed to the plan (rather than to the 
employer, employee organization, in-
surance carrier or service or other or-
ganization) were subject to ‘‘handling’’ 
by plan administrators, officers or em-
ployees. 

Subpart B—Scope and Form of 
the Bond 

§ 2580.412–7 Statutory provision— 
scope of the bond. 

The statute requires that the bond 
shall provide protection to the plan 
against loss by reason of acts of fraud 
or dishonesty on the part of a plan ad-
ministrator, officer, or employee, di-
rectly or through connivance with oth-
ers. 

§ 2580.412–8 The nature of the duties 
or activities to which the bonding 
requirement relates. 

The bond required under section 13 is 
limited to protection for those duties 
and activities from which loss can arise 
through fraud or dishonesty. It is not 
required to provide the same scope of 
coverage that is required in faithful 
discharge of duties bonds under the 
Labor-Management Reporting and Dis-
closure Act of 1959 or in the faithful 
performance bonds of public officials. 

§ 2580.412–9 Meaning of fraud or dis-
honesty. 

The term ‘‘fraud or dishonesty’’ shall 
be deemed to encompass all those risks 
of loss that might arise through dis-
honest or fraudulent acts in handling 

of funds as delineated in § 2580.412–6. As 
such, the bond must provide recovery 
for loss occasioned by such acts even 
though no personal gain accrues to the 
person committing the act and the act 
is not subject to punishment as a crime 
or misdemeanor, provided that within 
the law of the state in which the act is 
committed, a court would afford recov-
ery under a bond providing protection 
against fraud or dishonesty. As usually 
applied under state laws, the term 
‘‘fraud or dishonesty’’ encompasses 
such matters as larceny, theft, embez-
zlement, forgery, misappropriation, 
wrongful abstraction, wrongful conver-
sion, willful misapplication or any 
other fraudulent or dishonest acts. For 
the purposes of section 13, other fraud-
ulent or dishonest acts shall also be 
deemed to include acts where losses re-
sult through any act or arrangement 
prohibited by title 18, section 1954 of 
the U.S. Code. 

§ 2580.412–10 Individual or schedule or 
blanket form of bonds. 

Section 13 provides that ‘‘any bond 
shall be in a form or of a type approved 
by the Secretary, including individual 
bonds or schedule or blanket forms of 
bonds which cover a group or class’’. 
Any form of bond which may be de-
scribed as individual, schedule or blan-
ket in form or any combination of such 
forms of bonds shall be acceptable to 
meet the requirements of section 13, 
provided that in each case, the form of 
the bond, in its particular clauses and 
application, is not inconsistent with 
meeting the substantive requirements 
of the statute for the persons and plan 
involved and with meeting the specific 
requirements of the regulations in this 
part. Basic types of bonds in general 
usage are: 

(a) Individual bond. Covers a named 
individual in a stated penalty. 

(b) Name schedule bond. Covers a num-
ber of named individuals in the respec-
tive amounts set opposite their names. 

(c) Position schedule bond. Covers each 
of the occupants of positions listed in 
the schedule in the respective amounts 
set opposite such positions. 

(d) Blanket bonds. Cover all the in-
sured’s officers and employees with no 
schedule or list of those covered being 
necessary and with all new officers and 
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employees bonded automatically, in a 
blanket penalty which takes two 
forms—an aggregate penalty bond and 
a multiple penalty bond which are de-
scribed below: 

(1) The aggregate penalty blanket 
bond such as the Commercial Blanket 
Bond; the amount of the bond is avail-
able for dishonesty losses caused by 
persons covered thereunder or losses in 
which such person is concerned or im-
plicated. Payment of loss on account of 
any such person does not reduce the 
amount of coverage available for losses 
other than those caused by such person 
or in which he was concerned or impli-
cated. 

(2) The multiple penalty bond such as 
the Blanket Position Bond giving sepa-
rate coverage on each person for a uni-
form amount—the net effect being the 
same as though a separate bond were 
issued on each person covered there-
under and all of such bonds being for a 
uniform amount. 

NOTE: For the purpose of section 13, blan-
ket bonds which are either aggregate penalty 
or multiple penalty in form shall be permis-
sible if they otherwise meet the require-
ments of the Act and the regulations in this 
part. 

Bonding, to the extent required, of per-
sons indirectly employed, or otherwise 
delegated, to perform functions for the 
plan which are normally performed by 
‘‘administrators, officers, or employ-
ees’’ as described in § 2580.412–3(d) may 
be accomplished either by including 
them under individual or schedule 
bonds or other forms of bonds meeting 
the requirements of the Act, or naming 
them in what is known under general 
trade usage as an ‘‘Agents Rider’’ at-
tached to a Blanket Bond. 

Subpart C—Amount of the Bond 

§ 2580.412–11 Statutory provision. 
Section 13 requires that the amount 

of the bond be fixed at the beginning of 
each calendar, policy or other fiscal 
year, as the case may be, which con-
stitutes the reporting year of the plan 
for purposes of the reporting provisions 
of the Act. The amount of the bond 
shall be not less than 10 per centum of 
the amount of funds handled, except 
that any such bond shall be in at least 

the amount of $1,000 and no such bond 
shall be required in an amount in ex-
cess of $500,000: Provided, That the Sec-
retary, after due notice and oppor-
tunity for hearing to all interested par-
ties, and after consideration of the 
record, may prescribe an amount in ex-
cess of $500,000, which in no event shall 
exceed 10 per centum of the funds han-
dled. For purposes of fixing the amount 
of such bond, the amount of funds han-
dled shall be determined by the funds 
handled by the person, group, or class 
to be covered by such bond and by their 
predecessor or predecessors, if any, 
during the preceding reporting year, or 
if the plan has no preceding reporting 
year, the amount of funds to be han-
dled during the current reporting year 
by such person, group, or class, esti-
mated as provided in the regulations in 
this part. With respect to persons re-
quired to be bonded, section 13 shall be 
deemed to require the bond to insure 
from the first dollar of loss up to the 
requisite bond amount and not to per-
mit the use of deductible or similar 
features whereby a portion of the risk 
within such requisite bond amount is 
assumed by the insured. Any request 
for variance from these requirements 
shall be made pursuant to the provi-
sions of section 13(e) of the Act. 

§ 2580.412–12 Relationship of deter-
mining the amount of the bond to 
‘‘handling’’. 

A determination of whether persons 
falling within the definition of admin-
istrator, officer or employee are re-
quired to be bonded depends on wheth-
er they ‘‘handle’’ funds or other prop-
erty. Determining the amount of the 
bond is an aspect of the same process 
in that it requires a determination of 
what funds or other property are being 
handled or what amounts of funds or 
other property are subject to risk of 
loss with respect to the duties or pow-
ers of an administrator, officer or em-
ployee of a covered plan. Once this cal-
culation is made, the required amount 
for which that person must be covered 
by a bond, either by himself or as a 
part of a group or class being bonded 
under a blanket or schedule bond, is 
not less than 10 percent of the amount 
‘‘handled’’ or $1,000, whichever is the 
greater amount, except that no such 
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bond shall be required in an amount 
greater than $500,000 by virtue of these 
regulations. (See § 2580.412–17.) 

§ 2580.412–13 The meaning of ‘‘funds’’ 
in determining the amount of the 
bond. 

The amount of the bond depends on 
the amount of ‘‘funds’’ ‘‘handled’’, and 
shall be sufficient to provide bonding 
protection against risk of loss through 
fraud or dishonesty for all plan funds, 
including other property similar to 
funds or in the nature of funds. As 
such, the term ‘‘funds’’ shall be deemed 
to include and be equivalent to ‘‘funds 
and other property’’ of the plan as de-
scribed in § 2580.412–4. With respect to 
any item of ‘‘funds or other property’’ 
which does not have a cash or readily 
ascertainable market value, the value 
of such property may be estimated on 
such basis as will reasonably reflect 
the loss the plan might suffer if it were 
mishandled. 

§ 2580.412–14 Determining the amount 
of funds ‘‘handled’’ during the pre-
ceding reporting year. 

(a) The amount of funds ‘‘handled’’ 
by each person falling within the defi-
nition of administrator, officer, or em-
ployee (or his predecessors) during the 
preceding reporting year shall be the 
total of funds subject to risk of loss, 
within the meaning of the definition of 
‘‘handling’’ (see § 2580.412–6), through 
acts of fraud or dishonesty, directly or 
in connivance with others, by such per-
son or his predecessors during the pre-
ceding reporting year. The relationship 
of the determination of the amount of 
funds ‘‘handled’’ to the determination 
of who is ‘‘handling’’ can best be illus-
trated by a situation that commonly 
arises with respect to executive per-
sonnel of a plan, where a bank or cor-
porate trustee has the responsibility 
for the receipt, safekeeping, physical 
handling and investment of a plan’s as-
sets and the basic function of the exec-
utive personnel is to authorize pay-
ments to beneficiaries and payments 
for services to the corporate trustee, 
the actuary and the employees of the 
plan itself. Normally, in any given 
year, only a small portion of the plan’s 
total assets is disbursed, and the ques-
tion arises as to whether an adminis-

trator or executive personnel are 
‘‘handling’’ only the amounts actually 
disbursed each year or whether they 
are ‘‘handling’’ the total amounts of 
the assets. The answer to this question 
depends on the same basic criterion 
that governs all questions of ‘‘han-
dling’’, namely, the possibility of loss. 
If the authorized duties of the persons 
in question are strictly limited to dis-
bursements of benefits and payments 
for services, and the fiscal controls and 
practical realities of the situation are 
such that these persons cannot gain ac-
cess to funds which they are not legiti-
mately allowed to disburse, the 
amount on which the bond is based 
may be limited to the amount actually 
disbursed in the reporting year. This 
would depend, in part, on the extent to 
which the bank or corporate trustee 
which has physical possession of the 
funds also has final responsibility for 
questioning and limiting disburse-
ments from the plan, and on whether 
this responsibility is embodied in the 
original plan instruments. On the other 
hand, where insufficient fiscal controls 
exist so that the persons involved have 
free access to, or can obtain control of, 
the total amount of the fund, the bond 
shall reflect this fact and the amount 
‘‘handled’’ shall be based on the total 
amount of the fund. This would gen-
erally occur with respect to persons 
such as the ‘‘administrator’’, regard-
less of what functions are performed by 
a bank or corporate trustee, since the 
‘‘administrator’’ by definition retains 
ultimate power to revoke any arrange-
ment with a bank or corporate trustee. 
In such case, the ‘‘administrator’’ 
would have the power to commit the 
total amount of funds involved to his 
control, unless the plan itself or other 
specific agreement (1) prevents the 
‘‘administrator’’ from so doing or (2) 
requires that revocation cannot be had 
unless a new agreement providing for 
similar controls and limitations on the 
‘‘handling’’ of funds is simultaneously 
entered into. 

(b) Where the circumstances of 
‘‘handling’’ are such that the total 
amount of a given account or fund is 
subject to ‘‘handling’’, the amount 
‘‘handled’’ shall include the total of all 
such funds on hand at the beginning of 
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the reporting year, plus any items re-
ceived during the year for any reason, 
such as contributions or income, or 
items received as a result of sales, in-
vestments, reinvestment, interest or 
otherwise. It would not, however, be 
necessary to count the same item twice 
in arriving at the total funds ‘‘han-
dled’’ by a given person during a re-
porting year. For example, a given per-
son may have various duties or powers 
involving receipt, safekeeping or dis-
bursement of funds which would place 
him in contact with the same funds at 
several times during the same year. 
Different duties, however, would not 
make it necessary to count the same 
item twice in arriving at the total 
‘‘handled’’ by him. Similarly, where a 
person has several different positions 
with respect to a plan, it would not be 
necessary to count the same funds each 
time that they are ‘‘handled’’ by him 
in these different positions, so long as 
the amount of the bond is sufficient to 
meet the 10 percent requirement with 
respect to the total funds ‘‘handled’’ by 
him subject to risk or loss through 
fraud or dishonesty, whether acting 
alone or in collusion with others. In 
general, once an item properly within 
the category of ‘‘funds,’’ has been 
counted as ‘‘handled’’ by a given per-
son, it need not be counted again even 
though it should subsequently be 
‘‘handled’’ by the same person during 
the same year. 

§ 2580.412–15 Procedures to be used 
for estimating the amount of funds 
to be ‘‘handled’’ during the current 
reporting year in those cases where 
there is no preceding reporting 
year. 

If for any reason a plan does not have 
a complete preceding reporting year, 
the amount ‘‘handled’’ by persons re-
quired to be covered by a bond shall be 
estimated at the beginning of the cal-
endar, policy or other fiscal year, as 
the case may be, which would con-
stitute either the operating year or the 
reporting year of the plan, whichever 
shall occur first, as follows: 

(a) In the case of a plan having a pre-
vious experience year, even though it 
has no preceding reporting year, the es-
timate of the amount to be ‘‘handled’’ 
for any person required to be covered 
shall be based on the experience in the 

previous year by applying the same 
standards and criteria as in a plan 
which has a preceding reporting year. 
Similarly, where a plan is recently es-
tablished, but has had, at the time a 
bond is obtained, sufficient experience 
to reasonably estimate a complete 
year’s experience for persons required 
to be bonded, the amount of funds to be 
‘‘handled’’ shall be projected to the 
complete year on the basis of the pe-
riod in which the plan has had experi-
ence, unless, to the knowledge of the 
plan administrator, the given period of 
experience is so seasonal or unrepre-
sentative of the complete year’s experi-
ence as not to provide a reasonable 
basis for projecting the estimate for 
the complete year. 

(b) Where a plan does not have any 
prior experience sufficient to allow it 
to estimate the amount ‘‘handled’’ in 
the manner outlined in paragraph (a) of 
this section, the amount to be ‘‘han-
dled’’ by the administrators, officers 
and employees of the plan during the 
current reporting year shall be that 
amount initially required to fund or 
set up the plan, plus the amount of 
contributions required to be made 
under the plan formula from any 
source during the current reporting 
year. In most cases, the amount of con-
tributions will be calculated by multi-
plying the total yearly contribution 
per participant (required by the plan 
formula from either employers, em-
ployees, employer organizations or any 
other source) by the number of partici-
pants in the plan at the beginning of 
such reporting year. In cases where the 
per capita contribution cannot readily 
be determined, such as in the case of 
certain insured plans covered by the 
Act, the amount of contributions shall 
be estimated on the amount of insur-
ance premiums which are actuarially 
estimated as necessary to support the 
plan, or on such other actuarially esti-
mated basis as may be applicable. In 
the case of a newly formed profit-shar-
ing plan covered by the Act, if the em-
ployer establishing the plan has a pre-
vious year of experience, the amount of 
contributions required by the plan for-
mula shall be estimated on the basis of 
the profits of the previous year. The 
amount of the bond shall then be fixed 
at 10 percent of this calculation, but 
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not more than $500,000. A bond for such 
amount shall be obtained in any form 
the plan desires on all persons who are 
administrators, officers, or employees 
of the plan and who ‘‘handle’’ funds or 
other property of the plan. 

§ 2580.412–16 Amount of bond required 
in given types of bonds or where 
more than one plan is insured in 
the same bond. 

(a) As indicated in § 2580.412–10, the 
Act permits the use of blanket, sched-
ule and individual forms of bonds so 
long as the amount of the bond penalty 
is sufficient to meet the requirements 
of the Act for any person who is an ad-
ministrator, officer or employee of a 
plan handling funds or other property 
of the plan. Such person must be bond-
ed for 10 percent of the amount he han-
dles, and the amount of the bond must 
be sufficient to indemnify the plan for 
any losses in which such person is in-
volved up to that amount. 

(b) When individual or schedule bonds 
are written, the bond amount for each 
person must represent not less than 10 
percent of the funds ‘‘handled’’ by the 
named individual or by the person in 
the position. When a blanket bond is 
written, the amount of the bond shall 
be at least 10 percent of the highest 
amount handled by any administrator, 
officer or employee to be covered under 
the bond. It should also be noted that if 
an individual or group or class covered 
under a blanket bond ‘‘handle’’ a large 
amount of funds or other property, 
while the remaining bondable persons 
‘‘handle’’ only a smaller amount, it is 
permissible to obtain a blanket bond in 
an amount sufficient to meet the 10 
percent requirements for all except the 
individual, group or class ‘‘handling’’ 
the larger amounts, with respect to 
whom excess indemnity shall be se-
cured in an amount sufficient to meet 
the 10 percent requirement. 

(c) The Act does not prohibit more 
than one plan from being named as in-
sured under the same bond. However, 
any such bond must allow for recovery 
by each plan in an amount at least 
equal to that which would be required 
if bonded separately. This requirement 
has application where a person or per-
sons sought to be bonded pursuant to 
the requirements of section 13 have 

‘‘handling’’ functions in more than one 
plan covered under the bond. Where 
such is the case, the amount of the 
bond must be sufficient to cover any 
such persons having functions in more 
than one plan for at least 10 percent of 
the total amount ‘‘handled’’ by them in 
all the plans covered under the bond. 
For example, X is the administrator of 
two welfare plans run by the same em-
ployer and he ‘‘handled’’ $100,000 in the 
preceding reporting year for Plan A 
and $500,000 in the preceding reporting 
year for Plan B. If both plans are cov-
ered under the same bond, the amount 
of the bond with respect to X shall be 
at least $60,000 or ten percent of the 
total ‘‘handled’’ by X for both plans 
covered under the bond in which X has 
powers and duties of ‘‘handling’’ since 
Plan B is required to carry bond in at 
least the amount of $50,000 and Plan A, 
$10,000. 

(d) Additionally, in order to meet the 
requirement that each plan be pro-
tected, it shall be necessary that ar-
rangement be made either by the terms 
of the bond or rider to the bond or by 
separate agreement among the parties 
concerned, that payment of a loss sus-
tained by one of such insureds shall not 
work to the detriment of any other 
plan covered under the bond with re-
spect to the amount for which that 
plan is required to be covered. For ex-
ample, if Plan A suffered a loss of 
$30,000 as described above and such loss 
was recompensed in its entirety by the 
surety company, it would receive 
$20,000 more than the $10,000 protection 
required under section 13, and only 
$30,000 would be available for recovery 
with respect to further losses caused by 
X. In a subsequently discovered defal-
cation of $40,000 by X from Plan B, it 
would be necessary that the bond, 
rider, or separate agreement provide 
that such amount of recovery paid to 
Plan A in excess of the $10,000 for 
which it is required to be covered, be 
made available by such insured to, or 
held for the use of, Plan B in such 
amount as Plan B would receive if 
bonded separately. Thus, in the instant 
case, Plan B would be able to recover 
the full $40,000 of its loss. Where the 
funds or other property of several plans 
are commingled (if permitted by law) 
with each other or with other funds, 
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such arrangement shall allow recovery 
to be attributed proportionately to the 
amount for which each plan is required 
to be protected. Thus, in the instant 
case, if funds or other property were 
commingled, and X caused a loss of 
these funds through fraud or dishon-
esty, one-sixth of the loss would be at-
tributable to Plan A and five-sixths of 
the loss attributable to Plan B. 

(e) The maximum amount of any 
bond with respect to any person in any 
one plan in $500,000, but bonds covering 
more than one plan may be required to 
be over $500,000 in order to meet the re-
quirements of the Act, since persons 
covered by such a bond may have 
‘‘handling’’ functions in more than one 
plan. The $500,000 limitations for such 
persons applies only with respect to 
each separate plan in which they have 
such functions. The minimum bond 
coverage for any administrator, officer, 
or employee ‘‘handling’’ funds or other 
property of a plan is $1,000 as respects 
each plan in which he has ‘‘handling’’ 
functions. 

§ 2580.412–17 Bonds over $500,000. 
The Labor-Management Services Ad-

ministrator, after due notice and op-
portunity for hearing to all interested 
parties, and after consideration of the 
record, may prescribe an amount in ex-
cess of $500,000, which in no event shall 
exceed 10 per centum of the funds 
‘‘handled.’’ Any requirement for bond-
ing in excess of $500,000 shall be accord-
ing to such other regulations as may be 
prescribed. 

Subpart D—General Bond Rules 
§ 2580.412–18 Naming of insureds. 

Since section 13 is intended to pro-
tect funds or other property of all 
plans involved, bonds under this sec-
tion shall allow for enforcement or re-
covery by those persons usually au-
thorized to act for such plans in such 
matters. In most cases, the naming of 
the plan or plans as insured will pro-
vide for such recovery. Where it is not 
clear that such recovery will be pro-
vided, however, a rider shall be at-
tached to the bond or separate agree-
ment made among the parties con-
cerned to make certain that any reim-
bursement collected under the bond 

will be for the benefit and use of the 
plan suffering a loss. Such rider or 
agreement shall always be required as 
respects any bond (a) where the em-
ployer or employee organization is first 
named joint insured with one or more 
plans, or (b) two or more plans are 
named joint insureds under a single 
bond with the first named acting for all 
insureds for the purpose of orderly 
servicing of the bond. 

§ 2580.412–19 Term of the bond, dis-
covery period, other bond clauses. 

(a) Term of the bond. The amount of 
any required bond must in each in-
stance be based on the amount of funds 
‘‘handled’’ and must be fixed or esti-
mated at the beginning of the plan’s re-
porting year, that is, as soon after the 
date when such year begins as the nec-
essary information from the preceding 
reporting year can practicably be 
ascertained. This does not mean, how-
ever, that a new bond must be obtained 
each year. There is nothing in the Act 
that prohibits a bond for a term longer 
than one year, with whatever advan-
tages such a bond might offer by way 
of a lower premium. However, at the 
beginning of each reporting year the 
bond shall be in at least the requisite 
amount. If, for any reason, the bond is 
below the required level at that time, 
the existing bond shall either be in-
creased to the proper amount, or a sup-
plemental bond shall be obtained. 

(b) Discovery period. A discovery pe-
riod of no less than one year after the 
termination or cancellation of the bond 
is required. Any standard form written 
on a ‘‘discovery’’ basis, i.e., providing 
that a loss must be discovered within 
the bond period as a prerequisite to re-
covery of such loss, however, will not 
be required to have a discovery period 
if it contains a provision giving the in-
sured the right to purchase a discovery 
period of one year in the event of ter-
mination or cancellation and the in-
sured has already given the surety no-
tice that it desires such discovery pe-
riod. 

(c) Other bond clauses. A bond shall 
not be adequate to meet the require-
ments of section 13, if, with respect to 
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bonding coverage required under sec-
tion 13, it contains a clause, or is oth-
erwise, in contravention of the law of 
the State in which it is executed. 

§ 2580.412–20 Use of existing bonds, 
separate bonds and additional 
bonding. 

(a) Additional bonding. Section 13 nei-
ther prevents additional bonding be-
yond that required by its terms, nor 
prescribes the form in which additional 
coverage may be taken. Thus, so long 
as a particular bond meets the require-
ments of the regulations in this part as 
to the persons required to be bonded 
and provides coverage for such persons 
in at least the minimum required 
amount, additional coverage as to per-
sons or amount may be taken in any 
form, either on the same or separate 
bond. 

(b) Use of existing bonds. Insofar as a 
bond currently in use is adequate to 
meet the requirements of the Act and 
the regulations in this part or may be 
made adequate to meet these require-
ments through rider, modification or 
separate agreement between the par-
ties, no further bonding is required. 

(c) Use of separate bonds. The choice 
of whether persons required to be bond-
ed should be bonded separately or 
under the same bond, whether given 
plans should be bonded separately or 
under the same bond, whether existing 
bonds should be used or separate bonds 
for Welfare and Pension Plans Disclo-
sure Act bonding should be obtained, or 
whether the bond is underwritten by a 
single surety company or more than 
one surety company, either separately 
or on a cosurety basis, is left to the 
judgment of the parties concerned, so 
long as the bonding program adopted 
meets the requirements of the Act and 
the regulations in this part. 

Subpart E—Qualified Agents, Bro-
kers and Surety Companies 
for the Placing of Bonds 

§ 2580.412–21 Corporate sureties hold-
ing grants of authority from the 
Secretary of the Treasury. 

(a) The provisions of section 13 re-
quire that any surety company with 
which a bond is placed pursuant to that 
section must be a corporate surety 

which holds a grant of authority from 
the Secretary of the Treasury under 
the Act of July 30, 1947 (6 U.S.C. 6–13), 
as an acceptable surety on Federal 
bonds. The Act provides, among other 
things, that in order for a surety com-
pany to be eligible for such grant of au-
thority, it must be incorporated under 
the laws of the United States or of any 
State and the Secretary of the Treas-
ury shall be satisfied of certain facts 
relating to its authority and capital-
ization. Such grants of authority are 
evidenced by Certificates of Authority 
which are issued by the Secretary of 
the Treasury and which expire on the 
April 30 following the date of their 
issuance. A list of the companies hold-
ing such Certificates of Authority is 
published annually in the FEDERAL 
REGISTER, usually in May or June. 
Changes in the list, occurring between 
May 1 and April 30, either by addition 
to or removal from the list of compa-
nies, are also published in the FEDERAL 
REGISTER following each such change. 

(b) Where a surety becomes insolvent 
and is placed in receivership, or if for 
any other reason the Secretary of the 
Treasury determines that its financial 
condition is not satisfactory to him 
and he revokes the authority of such 
company to act as an acceptable surety 
under the Act of July 30, 1947, the ‘‘ad-
ministrator’’ of the insured plan shall, 
upon knowledge of such facts, be re-
sponsible for securing a new bond with 
an acceptable surety. 

(c) In obtaining or renewing a bond, 
the plan administrator shall assure 
that the surety is one which satisfies 
the requirements of this section. If the 
bond is for a term of more than one 
year, the plan administrator, at the be-
ginning of each reporting year, shall 
assure that the surety continues to sat-
isfy the requirements of this subpart. 

§ 2580.412–22 Interests held in agents, 
brokers and surety companies. 

Section 13(c) prohibits the placing of 
bonds, required to be obtained pursu-
ant to section 13, with any surety or 
other company, or through any agent 
or broker in whose business operations 
a plan or any party in interest in a 
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plan has significant control or finan-
cial interest, direct or indirect. An in-
terpretation of this section has been 
issued (§ 2580.412–36 of this chapter). 

Subpart F—Exemptions 

SOURCE: 28 FR 14410, Dec. 27, 1963, unless 
otherwise noted. Redesignated at 50 FR 26706, 
June 28, 1985. 

BONDS PLACED WITH CERTAIN 
REINSURING COMPANIES 

§ 2580.412–23 Exemption. 

An exemption from the bonding re-
quirements of the Welfare and Pension 
Plans Disclosure Act is granted by this 
section whereby bonding arrangements 
(which otherwise comply with the re-
quirements of section 13 of the Act and 
the regulations issued thereunder) with 
companies authorized by the Secretary 
of the Treasury as acceptable rein-
surers on Federal bonds will satisfy the 
bonding requirements of the Act. 

§ 2580.412–24 Conditions of exemption. 

(a) This exemption obtains only with 
respect to the requirement of section 
13(a) of the Act that all bonds required 
thereunder shall have as surety there-
on, a corporate surety company, which 
is an acceptable surety on Federal 
bonds under authority granted by the 
Secretary of the Treasury pursuant to 
the Act of July 30, 1947 (6 U.S.C. 6–13). 

(b) The exemption is granted upon 
the condition that if for any reason the 
authority of any such company to act 
as an acceptable reinsuring company is 
terminated, the administrator of a plan 
insured with such company, shall, upon 
knowledge of such fact, be responsible 
for securing a new bond with a com-
pany acceptable under the Act and the 
exemptions issued thereunder. 

(c) In obtaining or renewing a bond, 
the plan administrator shall ascertain 
that the surety is one which satisfies 
the requirements of the Act and the ex-
emptions thereunder. If the bond is for 
a term of more than one year, the plan 
administrator, at the beginning of each 
reporting year, shall ascertain that the 
surety continues to do so. 

BONDS PLACED WITH UNDERWRITERS AT 
LLOYDS, LONDON 

§ 2580.412–25 Exemption. 

An exemption from the bonding re-
quirements of subsection 13(a) of the 
Welfare and Pension Plans Disclosure 
Act is granted by this section whereby 
arrangements (which otherwise comply 
with the requirements of section 13 of 
the Act and the regulations issued 
thereunder), with the Underwriters at 
Lloyds, London will satisfy the bond-
ing requirements of the Act. 

§ 2580.412–26 Conditions of exemption. 

(a) This exemption obtains only with 
respect to the requirements of section 
13(a) of the Act that all bonds required 
thereunder shall have as surety there-
on, a corporate surety company, which 
is an acceptable surety on Federal 
bonds under authority granted by the 
Secretary of the Treasury, pursuant to 
the Act of July 30, 1947 (6 U.S.C. 6–13). 

(b) This exemption is granted on the 
following conditions: 

(1) Underwriters at Lloyds, London 
shall continue to be licensed in a state 
of the United States to enter into 
bonding arrangements of the type re-
quired by the Act. 

(2) Underwriters at Lloyds, London, 
shall file with the Office of Pension and 
Welfare Benefit Programs two (2) cop-
ies of each annual statement required 
to be made to the Commissioner of In-
surance of those states in which Under-
writers at Lloyds, London are licensed. 
Copies of annual statements shall be 
filed with the Office of Pension and 
Welfare Benefit Programs within the 
same period required by the respective 
states. 

(3) All bonding arrangements entered 
into by Underwriters at Lloyds, Lon-
don under section 13 of the Act shall 
contain a ‘‘Service of Suit Clause’’ in 
substantial conformity with that set 
forth in the petition for exemption. 

BANKING INSTITUTIONS SUBJECT TO 
FEDERAL REGULATION 

§ 2580.412–27 Exemption. 

An exemption from the bonding re-
quirements of subsections 13 (a) and (b) 
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of the Welfare and Pension Plans Dis-
closure Act is granted whereby bank-
ing institutions and trust companies 
specified in § 2580.412–28 are not re-
quired to comply with subsections 13 
(a) and (b) of the Act, with respect to 
welfare and pension benefit plans cov-
ered by the Act. 

[34 FR 5158, Mar. 13, 1969. Redesignated at 50 
FR 26706, June 28, 1985] 

§ 2580.412–28 Conditions of exemption. 

This exemption applies only to those 
banking institutions and trust compa-
nies subject to regulation and examina-
tion by the Comptroller of the Cur-
rency or the Board of Governors of the 
Federal Reserve System, or the Federal 
Deposit Insurance Corporation. 

SAVINGS AND LOAN ASSOCIATIONS 
SUBJECT TO FEDERAL REGULATION 

§ 2580.412–29 Exemption. 

An exemption from the bonding re-
quirements of subsections 13 (a) and (b) 
of the Welfare and Pension Plans Dis-
closure Act is granted whereby savings 
and loan associations (including build-
ing and loan associations, cooperative 
banks and homestead associations) 
specified in § 2580.412–30 are not re-
quired to comply with subsections 13 
(a) and (b) of the Act, with respect to 
welfare and pension benefit plans cov-
ered by the Act for the benefit of their 
own employees, where such a savings 
and loan association is the adminis-
trator of such plans. 

[32 FR 6840, May 4, 1967. Redesignated at 50 
FR 26706, June 28, 1985] 

§ 2580.412–30 Conditions of exemption. 

This exemption applies only to those 
savings and loan associations (includ-
ing building and loan associations, co-
operative banks and homestead asso-
ciations) subject to regulation and ex-
amination by the Federal Home Loan 
Bank Board. 

[32 FR 6840, May 4, 1967. Redesignated at 50 
FR 26706, June 28, 1985] 

INSURANCE CARRIERS, SERVICE AND 
OTHER SIMILAR ORGANIZATIONS 

§ 2580.412–31 Exemption. 
An exemption from the bonding re-

quirements of subsection 13 (a) and (b) 
of the Welfare and Pension Plans Dis-
closure Act is granted whereby any in-
surance carrier or service or other 
similar organization specified in 
§ 2580.412–32 is not required to comply 
with subsections 13 (a) and (b) of the 
Act with respect to any welfare or pen-
sion benefit plan covered by the Act 
which is established or maintained for 
the benefit of persons other than the 
employees of such insurance carrier or 
service or other similar organization. 

[34 FR 5158, Mar. 13, 1969. Redesignated at 50 
FR 26706, June 28, 1985] 

§ 2580.412–32 Conditions of exemption. 
This exemption applies only to those 

insurance carriers, service or other 
similar organizations providing or un-
derwriting welfare or pension plan ben-
efits in accordance with State law. 

[34 FR 5158, Mar. 13, 1969. Redesignated at 50 
FR 26706, June 28, 1985] 

Subpart G—Prohibition Against 
Bonding by Parties Interested 
in the Plan 

SOURCE: 28 FR 14412, Dec. 27, 1963, unless 
otherwise noted. Redesignated at 50 FR 26706, 
June 28, 1985. 

§ 2580.412–33 Introductory statement. 
(a) This part discusses the meaning 

and scope of section 13(c) of the Wel-
fare and Pension Plans Disclosure Act 
of 1958 (76 Stat. 39, 29 U.S.C. 308d(c)) 
(hereinafter referred to as the Act). 
This provision makes it unlawful ‘‘for 
any person to procure any bond [re-
quired by the Act] from any surety or 
other company or through any agent or 
broker in whose business operations 
such plan or any party in interest in 
such plan has any significant control 
or financial interest, direct or indi-
rect.’’ Because the prohibition con-
tained in this provision is broadly stat-
ed, it becomes a matter of importance 
to determine more specifically the 
types of arrangements intended to be 
prohibited. 
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(b) The provisions of section 13 of the 
Act, including 13(c) are subject to the 
general investigatory authority of the 
Director, Office of Labor-Management 
and Welfare-Pension Reports, embodied 
in section 9 of the Act. The correctness 
of an interpretation of these provisions 
can be determined finally and authori-
tatively only by the courts. It is nec-
essary, however, for the Labor-Manage-
ment Services Administrator to reach 
informed conclusions as to the mean-
ing of the law to enable him to carry 
out his statutory duties of administra-
tion and enforcement. The interpreta-
tions of the Labor-Management Serv-
ices Administrator contained in this 
part, which are issued upon the advice 
of the Solicitor of Labor, indicate the 
construction of the law which will 
guide the Labor-Management Services 
Administrator in performing his duties 
unless and until he is directed other-
wise by authoritative ruling of the 
courts or unless and until he subse-
quently decides that his prior interpre-
tation is incorrect. Under section 12 of 
the Act, the interpretations contained 
in this part, if relied upon in good 
faith, will constitute a defense in any 
action or proceeding based on any Act 
or omission in alleged violation of sec-
tion 13(c) of the Act. The omission, 
however to discuss a particular prob-
lem in this part, or in interpretations 
supplementing it, should not be taken 
to indicate the adoption of any posi-
tion by the Labor-Management Serv-
ices Administrator with respect to 
such problem or to constitute an ad-
ministrative interpretation or prac-
tice. Interpretations of the Labor-Man-
agement Services Administrator with 
respect to 13(c) are set forth in this 
part to provide those affected by the 
provisions of the Act with ‘‘a practical 
guide * * * as to how the office rep-
resenting the public interest in its en-
forcement will seek to apply it’’ 
(Skidmore v. Swift & Co., 323 U.S. 134, 
138). 

(c) To the extent that prior opinions 
and interpretations relating to 13(c) 
are inconsistent with the principles 
stated in this part, they are hereby re-
scinded and withdrawn. 

§ 2580.412–34 General. 

The purpose of section 13(c), as shown 
by its legislative history, is similar to 
a closely related provision contained in 
section 502(a) of the Labor-Manage-
ment Reporting and Disclosure Act of 
1959 (73 Stat. 536; 29 U.S.C. 502(a)). The 
fundamental purpose of Congress under 
13(c) is to insure against potential 
abuses arising from significant finan-
cial or other influential interests af-
fecting the objectivity of the plan or 
parties in interest in the plan and 
agents, brokers, or surety or other 
companies, in securing and providing 
the bond specified in section 13(a). As 
will be explained more fully below, this 
prohibition, however, was not intended 
to preclude the placing of bonds 
through or with certain parties in in-
terest in plans which provide a variety 
of services to the plan, one of which is 
a bonding service. 

§ 2580.412–35 Disqualification of 
agents, brokers and sureties. 

Since 13(c) is to be construed as dis-
qualifying any agent, broker, surety or 
other company from having a bond 
placed through or with it, if the plan or 
any party in interest in the plan has a 
significant financial interest or control 
in such agent, broker, surety or other 
company, a question of fact will nec-
essarily arise in many cases as to 
whether the financial interest or con-
trol held is sufficiently significant to 
disqualify the agent, broker or surety. 
Although no rule of guidance can be es-
tablished to govern each and every case 
in which this question arises, in gen-
eral, the essential test is whether the 
existing financial interest or control 
held is incompatible with an unbiased 
exercise of judgment in regard to pro-
curing the bond or bonding the plan’s 
personnel. In regard to the foregoing, it 
is also to be pointed out that lack of 
knowledge or consent on the part of 
persons responsible for procuring bonds 
with respect to the existence of a sig-
nificant financial interest or control 
rendering the bonding arrangement un-
lawful will not be deemed a mitigating 
factor where such persons have failed 
to make a reasonable examination into 
the pertinent circumstances affecting 
the procuring of the bond. 
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§ 2580.412–36 Application of 13(c) to 
‘‘party in interest’’. 

(a) Under 13(c), an agent, broker or 
surety or other company is disqualified 
from having a bond placed through or 
with it if a ‘‘party in interest’’ in the 
plan has any significant control or fi-
nancial interest in such agent, broker, 
surety or other company. Section 3(13) 
of the Act defines the term ‘‘party in 
interest’’ to mean ‘‘any administrator, 
officer, trustee, custodian, counsel, or 
employee of any employee welfare ben-
efit plan or a person providing benefit 
plan services to any such plan, or an 
employer any of whose employees are 
covered by such a plan or officer or em-
ployee or agent of such employer, or an 
officer or agent or employee of an em-
ployee organization having members 
covered by such plan.’’ 

(b) A basic question presented is 
whether the effect of 13(c) is to prohibit 
persons from placing a bond through or 
with any ‘‘party in interest’’ in the 
plan. The language used in 13(c) ap-
pears to indicate that in this connec-
tion the intent of Congress was to 
eliminate those instances where the ex-
isting financial interest or control held 
by the ‘‘party in interest’’ in the agent, 
broker, surety or other company is in-
compatible with an unbiased exercise 
of judgment in regard to procuring the 
bond or bonding the plan’s personnel. 
Accordingly, not all parties in interest 
are disqualified from procuring or pro-
viding bonds for the plan. Thus where a 
‘‘party in interest’’ or its affiliate pro-
vides multiple benefit plan services to 
plans, persons are not prohibited from 
availing themselves of the bonding 
services provided by the ‘‘party in in-
terest’’ or its affiliate merely because 
the plan has already availed itself, or 
will avail itself, of other services pro-
vided by the ‘‘party in interest.’’ In 
this case, it is inherent in the nature of 
the ‘‘party in interest’’ or its affiliate 
as an individual or organization pro-
viding multiple benefit plan services, 
one of which is a bonding service, that 
the existing financial interest or con-
trol held is not, in and of itself, incom-
patible with an unbiased exercise of 
judgment in regard to procuring the 
bond or bonding the plan’s personnel. 
In short, there is no distinction be-
tween this type of relationship and the 

ordinary arm’s length business rela-
tionship which may be established be-
tween a plan-customer and an agent, 
broker or surety company, a relation-
ship which Congress could not have in-
tended to disturb. On the other hand, 
where a ‘‘party in interest’’ in the plan 
or an affiliate does not provide a bond-
ing service as part of its general busi-
ness operations, 13(c) would prohibit 
any person from procuring the bond 
through or with any agent, broker, sur-
ety or other company, with respect to 
which the ‘‘party in interest’’ has any 
significant control or financial inter-
est, direct or indirect. In this case, the 
failure of the ‘‘party in interest’’ or its 
affiliate to provide a bonding service as 
part of its general business operations 
raises the posibility of less than an 
arm’s length business relationship be-
tween the plan and the agent, broker, 
surety or other company since the ob-
jectivity of either the plan or the 
agent, broker or surety may be influ-
enced by the ‘‘party in interest’’. 

(c) The application of the principles 
discussed in this section is illustrated 
by the following examples: 

Example 1. B, a broker, renders actuarial 
and consultant service to plan P. B has also 
procured a group life insurance policy for 
plan P. B may also place a bond for P with 
surety company S, provided that neither B 
nor P has any significant control or financial 
interest, direct or indirect, in S and provided 
that neither P nor any other ‘‘party in inter-
est’’ in P, e.g., an officer of the plan, has any 
significant control or financial interest, di-
rect or indirect, in B or S. 

Example 2. I, a life insurance company, has 
provided a group life insurance policy for 
plan P. I is affiliated with S, a surety com-
pany, and has a significant financial interest 
or control in S. P is not prohibited from ob-
taining a bond from S since I’s affiliation 
with S does not ordinarily, in and of itself, 
affect the objectivity of P in procuring the 
bond or the objectivity of S in bonding P’s 
personnel. However, if any other ‘‘party in 
interest’’ as defined in section 3(13) of the 
Act, such as the employer whose employees 
are covered by P, should have a significant 
financial interest or control in S, S could not 
write the bond for P, since the employer’s in-
terest affects the objectivity of P and S. 
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SUBCHAPTER J—FIDUCIARY RESPONSIBILITY UNDER THE 
FEDERAL EMPLOYEES’ RETIREMENT SYSTEM ACT OF 1986 

PART 2582—RULES AND REGULA-
TIONS FOR FIDUCIARY RESPONSI-
BILITY 

Subpart A—Temporary Bonding Rules 

Sec. 
2582.8478–1 Temporary bonding require-

ments. 
2582.8478–2 Amount of the bond. 

Subpart B—Permanent Bonding Rules 

2582.8478–3 Permanent bonding require-
ments. 

2582.8478–4 Permanent amount of the bond. 

AUTHORITY: 5 U.S.C. 8478 and 8478 note; Sec-
retary of Labor’s Order 1–2003, 68 FR 5374 
(Feb. 3, 2003). 

Subpart A—Temporary Bonding 
Rules 

§ 2582.8478–1 Temporary bonding re-
quirements. 

(a) General. Pending the issuance of 
permanent regulations under section 
8478 of the Federal Employees’ Retire-
ment System Act of 1986 (FERSA), any 
fiduciary with respect to the Thrift 
Savings Fund (Fund) established under 
FERSA or any person who handles 
funds or other property of the Fund, 
shall be deemed to be in compliance 
with the bonding requirements of sec-
tion 8478 of FERSA if he or she is bond-
ed in compliance with the temporary 
bonding regulations under section 412 
of the Employee Retirement Income 
Security Act of 1974 (ERISA) set forth 
in part 2580 of title 29 of the Code of 
Federal Regulations. 

(b) Application of ERISA temporary 
bonding rules. For purposes of this sec-
tion: 

(1) Any reference to section 13 of the 
Welfare and Pension Plans Disclosure 
Act, as amended (WPPDA), or any sec-
tion thereof in the ERISA temporary 
bonding regulations shall be deemed to 
refer to section 8478 of FERSA or the 
corresponding subsection thereof; 

(2) Where the particular phrases set 
forth in FERSA are not identical to 
the phrases in the WPPDA, ERISA or 

the ERISA temporary bonding regula-
tions, the phrases appearing in FERSA 
shall be substituted by operation of 
law; and 

(3) Where the phrases are identical 
but the meaning is different, the mean-
ing given such phrases by FERSA shall 
govern. For example, the phrase ‘‘every 
administrator, officer and employee of 
any employee welfare benefit plan or of 
any employee pension benefit plan sub-
ject to this Act who handles funds or 
other property of such plan’’ which ap-
pears in the WPPDA and in the ERISA 
temporary bonding regulations shall be 
construed to mean, for purposes of this 
section, ‘‘each fiduciary and each per-
son who handles funds or property of 
the Thrift Savings Fund,’’ which is the 
term appearing in section 8478 of 
FERSA; the terms ‘‘employee benefit 
plan’’ and ‘‘plan’’ which appear in the 
ERISA temporary bonding regulations 
shall be construed to mean, for pur-
poses of this section, ‘‘Thrift Savings 
Fund’’; and the term ‘‘reporting year of 
the plan’’ which appears in the ERISA 
temporary bonding regulations shall be 
construed to mean, for purposes of this 
section, ‘‘fiscal year of the Thrift Sav-
ings Fund.’’ 

(c) Effectiveness. This section is effec-
tive until the earlier of the date of 
issuance by the Secretary of Labor of 
permanent regulations under section 
8478 of FERSA or December 31, 1989. 

[52 FR 35866, Sept. 23, 1987] 

§ 2582.8478–2 Amount of the bond. 

(a) General. Under the authority of 
section 8478(b)(1) of the Federal Em-
ployees’ Retirement System Act of 1986 
(FERSA), the amount of a bond for 
each person, group or class to be bond-
ed shall not be less than 10 percent of 
the amount of funds handled by such 
person, group or class with respect to 
any fiscal year of the Fund. In no case 
shall such bond be less than $1,000 nor 
more than $500,000. However, the Sec-
retary of Labor reserves the authority 
under section 8478(b)(1) of FERSA to 
prescribe an amount in excess of 
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$500,000, after due notice and oppor-
tunity for hearing to all interested par-
ties, and other consideration of the 
record. 

(b) Effectiveness. This section shall re-
main in effect until it is amended or 
withdrawn in accordance with section 
8478(b)(1) of FERSA, but in no event 
shall this section remain in effect be-
yond December 31, 1989. 

[52 FR 35866, Sept. 23, 1987, as amended at 54 
FR 53609, Dec. 29, 1989] 

Subpart B—Permanent Bonding 
Rules 

§ 2582.8478–3 Permanent bonding re-
quirements. 

(a) General. Any fiduciary with re-
spect to the Thrift Savings Fund 
(Fund) established under the Federal 
Employees’ Retirement System Act of 
1986 (FERSA) or any person who han-
dles funds or other property of the 
Fund shall be deemed to be in compli-
ance with the bonding requirements of 
section 8478 of FERSA if he or she is 
bonded in compliance with the tem-
porary bonding regulations under sec-
tion 412 of the Employee Retirement 
Income Security Act of 1974 (ERISA) 
set forth in part 2580 of title 29 of the 
Code of Federal Regulations. 

(b) Application of ERISA temporary 
bonding rules. For purposes of this sec-
tion: 

(1) Any reference to section 13 of the 
Welfare and Pension Plans Disclosure 
Act, as amended (WPPDA), or any sec-
tion thereof in the ERISA temporary 
bonding regulations shall be deemed to 
refer to section 8478 of FERSA or the 
corresponding subsection thereof; 

(2) Where the particular phrases set 
forth in FERSA are not identical to 
the phrases in the WPPDA, ERISA or 
the ERISA temporary bonding regula-
tions, the phrases appearing in FERSA 
shall be substituted by operation of 
law; and 

(3) Where the phrases are identical 
but the meaning is different, the mean-
ing given such phrases by FERSA shall 
govern. For example, the phrase ‘‘every 
administrator, officer and employee of 
any employee welfare benefit plan or of 
any employee pension benefit plan sub-
ject to this Act who handles funds or 
other property of such plan’’ which ap-

pears in the WPPDA and in the ERISA 
temporary bonding regulations shall be 
construed to mean, for purposes of this 
section ‘‘each fiduciary and each per-
son who handles funds or other prop-
erty of the Thrift Savings Fund,’’ 
which is the term appearing in section 
8478 of FERSA; the terms ‘‘employee 
benefit plan’’ and ‘‘plan’’ which appear 
in the ERISA temporary bonding regu-
lations shall be construed to mean, for 
purposes of this section, ‘‘Thrift Sav-
ings Fund’’; and the term ‘‘reporting 
year of the plan’’ which appears in the 
ERISA temporary bonding regulations 
shall be construed to mean, for pur-
poses of this section, ‘‘fiscal year of the 
Thrift Savings Fund.’’ 

(c) Effective date. This section is ef-
fective January 1, 1990. 

[54 FR 53609, Dec. 29, 1989] 

§ 2582.8478–4 Permanent amount of 
the bond. 

(a) General. Under the authority of 
section 8478(b)(1) of the Federal Em-
ployees’ Retirement System Act of 1986 
(FERSA), the amount of a bond for 
each person, group or class to be bond-
ed shall not be less than 10 percent of 
the amount of funds handled by such 
person, group or class with respect to 
any fiscal year of the Fund. In no case 
shall such bond be less than $1,000 nor 
more than $500,000. However, the Sec-
retary of Labor reserves the authority 
under section 8478(b)(1) of FERSA to 
prescribe an amount in excess of 
$500,000, after due notice and oppor-
tunity for hearing to all interested par-
ties, and other consideration of the 
record. 

(b) Effective date. This section shall 
become effective January 1, 1990, and 
remain in effect until it is amended or 
withdrawn in accordance with section 
8478(b)(1) of FERSA. 

[54 FR 53609, Dec. 29, 1989] 

PART 2584—RULES AND REGULA-
TIONS FOR THE ALLOCATION OF 
FIDUCIARY RESPONSIBILITY 

Sec. 
2584.8477(e)–1 General. 
2584.8477(e)–2 Allocation of fiduciary duties. 
2584.8477(e)–3 Procedures for allocation. 
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2584.8477(e)–4 Revocation and termination of 
allocation. 

2584.8477(e)–5 Effect of allocation. 
2584.8477(e)–6 Definitions. 
2584.8477(e)–7 Effective date. 

AUTHORITY: 5 U.S.C. 8477(e)(1)(E) and Sec-
retary of Labor’s Order 1–2003, 68 FR 5374 
(Feb. 3, 2003). 

SOURCE: 53 FR 52687, Dec. 29, 1988, unless 
otherwise noted. 

§ 2584.8477(e)–1 General. 

5 U.S.C. 8477(e)(1)(E) provides that 
any fiduciary with respect to the 
Thrift Savings Fund of the Federal 
Employees Retirement System who al-
locates a fiduciary responsibility to an-
other person pursuant to procedures 
prescribed by the Secretary of Labor 
shall not be liable for an act or omis-
sion of such person except in specified 
circumstances. This part sets forth the 
procedures which have been prescribed 
by the Secretary of Labor for the allo-
cation of fiduciary responsibilities. 

§ 2584.8477(e)–2 Allocation of fiduciary 
duties. 

(a) The fiduciary duties of the Board 
as set forth at 5 U.S.C. 8472 may not be 
allocated to any person other than a 
member or members of the Board. 

(b) The Executive Director may allo-
cate authority and responsibility for 
the investment and management of the 
Fixed Income Investment Fund to a 
qualified professional asset manager(s). 

(c) The Executive Director may allo-
cate authority and responsibility for 
the investment and management of the 
Government Securities Investment 
Fund, the Common Stock Index Invest-
ment Fund, the International Stock 
Index Investment Fund and the Small 
Capitalization Stock Index Investment 
Fund to an investment manager(s). 

(d) Notwithstanding any other provi-
sion of this part, no allocation may be 
made which would constitute: 

(1) A violation of an express policy of 
the Board; or 

(2) An invalid delegation according to 
the Act or any other law. 

(e) Except as provided in this part, no 
person who has or may acquire fidu-
ciary responsibility in connection with 

the Thrift Savings Fund may allocate 
such responsibility to another person. 

[53 FR 52687, Dec. 29, 1988, as amended at 65 
FR 34394, May 30, 2000] 

§ 2584.8477(e)–3 Procedures for alloca-
tion. 

(a) Any allocation made by the Board 
must— 

(1) Be authorized by the concurring 
vote of a majority of the total member-
ship of the Board; 

(2) Be made in writing, signed by the 
Chairman of the Board and acknowl-
edged in writing by the receiving Board 
member or members; 

(3) Set forth the duties and respon-
sibilities allocated, either in the body 
of the document or by reference to an-
other document existing at the time of 
the allocation; and 

(4) Be communicated in an appro-
priate written form to the Executive 
Director, the participants and the 
beneficiaries of the Thrift Savings 
Fund. 

(b) Any allocation made by the Exec-
utive Director must— 

(1) Be made in writing, signed by the 
Executive Director and acknowledged 
in writing by the receiving fiduciary; 

(2) Set forth the duties and respon-
sibilities allocated, either in the body 
of the document or by reference to an-
other document existing at the time of 
the allocation; and 

(3) Be communicated in an appro-
priate written form to the participants 
and beneficiaries of the Thrift Savings 
Fund. 

§ 2584.8477(e)–4 Revocation and termi-
nation of allocation. 

(a) Any allocation made pursuant to 
this part must be revocable at will by 
the allocating fiduciary, subject only 
to notice which is reasonable under the 
circumstances. 

(b) Any revocation by the allocating 
fiduciary or termination of an alloca-
tion by the fiduciary to whom duties 
have been allocated must set forth in 
writing the duties and responsibilities 
as to which the revocation or termi-
nation is effective, either in the body 
of the document or by reference to an-
other document existing at the time of 
the revocation or termination. 
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(c) Any revocation of an allocation 
must— 

(1) In the case of an allocation which 
was made by the Board, be authorized 
by the concurring vote of a majority of 
the total membership of the Board and 
be signed by the Chairman of the 
Board, or 

(2) In the case of an allocation which 
was made by the Executive Director, be 
signed by the Executive Director. 

(d) Any termination of an allocation, 
to be effective, must— 

(1) In the case of an allocation which 
was made by the Board, be signed by 
the terminating fiduciary and acknowl-
edged in writing by the Chairman of 
the Board, or 

(2) In the case of an allocation which 
was made by the Executive Director, be 
signed by the terminating fiduciary 
and acknowledged in writing by the 
Executive Director. 

(e) Any revocation or termination of 
an allocation must be communicated 
by the Executive Director in an appro-
priate written form to the participants 
and beneficiaries of the Thrift Savings 
Fund in a manner which identifies the 
person(s) assuming the responsibilities 
which were the subject of the revoca-
tion or termination. 

§ 2584.8477(e)–5 Effect of allocation. 

Where fiduciary responsibility has 
been allocated to another person or 
persons pursuant to the procedures 
contained in this part, the allocating 
fiduciary shall not be liable for any act 
or omission of such person or persons 
unless: 

(a) The allocating fiduciary has vio-
lated 5 U.S.C. 8477(b) with respect to— 

(1) The allocation or the continu-
ation of the allocation, 

(2) The implementation of these pro-
cedures, or 

(3) The duty to monitor the perform-
ance of such person or persons in a rea-
sonable manner during the life of the 
allocation, or 

(b) The allocating fiduciary would 
otherwise be liable in accordance with 
5 U.S.C. 8477(e)(1)(D). 

§ 2584.8477(e)–6 Definitions. 

As used in this part: 

(a) Act means the Federal Employees’ 
Retirement System Act of 1986, 5 
U.S.C. 8401 et seq. (Supp. III 1997); 

(b) Board means the Federal Retire-
ment Thrift Investment Board estab-
lished pursuant to 5 U.S.C. 8472; 

(c) Common Stock Index Investment 
Fund means the fund established under 
5 U.S.C. 8438(b)(1)(C); 

(d) Executive Director means the exec-
utive director of the Federal Retire-
ment Thrift Investment Board as ap-
pointed pursuant to 5 U.S.C. 8474; 

(e) Fiduciary duty and fiduciary re-
sponsibility mean any duty or responsi-
bility which involves the exercise of 
discretionary authority or discre-
tionary control over— 

(1) The management or disposition of 
the assets of the Thrift Savings Fund, 
or 

(2) The administration of the Thrift 
Savings Fund; 

(f) Fixed Income Investment Fund 
means the fund established under 5 
U.S.C. 8438(b)(1)(B); 

(g) Government Securities Investment 
Fund means the fund established under 
5 U.S.C. 8438(b)(1)(A); 

(h) International Stock Index Invest-
ment Fund means the fund established 
under 5 U.S.C. 8438(b)(1)(E); 

(i) Investment manager means any fi-
duciary who— 

(1) Has the power to manage, acquire 
or dispose of any asset of the plan, 

(2) Is: 
(i) Registered as an investment ad-

viser under the Investment Advisers 
Act of 1940 (15 U.S.C. 80b–1), 

(ii) Not registered as an investment 
adviser under such Act by reason of 
paragraph (1) of section 203A(a) of such 
Act (15 U.S.C. 80b–3a) but is registered 
as an investment adviser under the 
laws of the state (referred to in such 
paragraph (1)) in which it maintains its 
principal office and place of business, 
and, at the time the fiduciary last filed 
the registration form most recently 
filed by the fiduciary with such state 
in order to maintain the fiduciary’s 
registration under the laws of such 
state, also filed a copy of such form 
with the Secretary of Labor, 

(iii) A bank, as defined in that Act, 
or 
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(iv) An insurance company qualified 
to perform services described in para-
graph (i)(1) of this section under the 
laws of more than one state, and 

(3) Has acknowledged in writing that 
he or she is a fiduciary with respect to 
the Thrift Savings Fund; 

(j) Qualified professional asset manager 
has the meaning which is prescribed at 
5 U.S.C. 8438(a)(7); 

(k) Small Capitalization Stock Index In-
vestment Fund means the fund estab-
lished under 5 U.S.C. 8438(b)(1)(D); 

(l) Thrift Savings Fund means the 
fund established under 5 U.S.C. 8437. 

[53 FR 52687, Dec. 29, 1988, as amended at 65 
FR 34394, May 30, 2000] 

§ 2584.8477(e)–7 Effective date. 

This section is effective December 29, 
1988, and liability for any transaction 
which occurs on or after this date will 
be governed by this section only. In ac-
cordance with section 114(a) of Pub. L. 
99–556, the interim regulations promul-
gated by the Board appearing at title 5, 
CFR, chapter VI, §§ 1660.1 through 1660.5 
will no longer be effective as of Decem-
ber 29, 1988. Liability for transactions 
which occur before the effective date of 
this regulation, however, will continue 
to be governed by allocations made 
both during the statutorily defined ef-
fective period of the previously cited 
interim regulations and pursuant to 
the requirements of those regulations. 
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SUBCHAPTER K—ADMINISTRATION AND ENFORCEMENT 
UNDER THE FEDERAL EMPLOYEES’ RETIREMENT SYSTEM 
ACT OF 1986 

PART 2589—RULES AND REGULA-
TIONS FOR ADMINISTRATION 
AND ENFORCEMENT 

AUTHORITY: 5 U.S.C. 8477(e)(1)(B) and (f); 
Secretary of Labor’s Order 1–2003, 68 FR 5374 
(Feb. 3, 2003). 

SOURCE: 54 FR 32636, Aug. 9, 1989, unless 
otherwise noted. 

§ 2589.1 Civil penalties under section 
8477(e)(1)(B) of FERSA. 

(a) Section 8477(e)(1)(B) of FERSA, 5 
U.S.C. 8477(e)(1)(B), permits the Sec-
retary of Labor to assess a civil pen-
alty against a party in interest who en-
gages in a prohibited transaction with 
respect to the Thrift Savings Fund. 
The initial penalty under section 
8477(e)(1)(B) is five percent of the 
‘‘amount involved’’ in each such trans-
action for each year or part thereof 

during which the prohibited trans-
action continues. However, if the pro-
hibited transaction is not corrected 
during the ‘‘correction period,’’ the 
civil penalty may be in an amount not 
more than 100% of the ‘‘amount in-
volved.’’ The Department of Labor will 
apply the definitions set out in 
§ 2560.502i–1(b) through (e) of this chap-
ter of title 29 (civil penalties under sec-
tion 502(i) of ERISA) in determining 
the ‘‘amount involved,’’ ‘‘correction,’’ 
‘‘correction period,’’ and for computa-
tion of the section 8477(e)(1)(B) penalty. 

(b) The rules of practice set forth in 
§§ 2570.1–2570.12 of part 2570, subpart A 
of subchapter G of this chapter of title 
29 (procedures for the assessment of 
civil sanctions under ERISA section 
502(i)) are applicable to prohibited 
transaction penalty proceedings under 
FERSA section 8477(e)(1)(B). 
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SUBCHAPTER L—GROUP HEALTH PLANS 

PART 2590—RULES AND REGULA-
TIONS FOR GROUP HEALTH 
PLANS 

Subpart A—Continuation Coverage, Quali-
fied Medical Child Support Orders, 
Coverage for Adopted Children 

Sec. 
2590.606–1 General notice of continuation 

coverage. 
2590.606–2 Notice requirement for employ-

ers. 
2590.606–3 Notice requirements for covered 

employees and qualified beneficiaries. 
2590.606–4 Notice requirements for plan ad-

ministrators. 
2590.609–1 [Reserved] 
2590.609–2 National Medical Support Notice. 

Subpart B—Health Coverage Portability, 
Nondiscrimination, and Renewability 

2590.701–1 Basis and scope. 
2590.701–2 Definitions. 
2590.701–3 Limitations on preexisting condi-

tion exclusion period. 
2590.701–4 Rules relating to creditable cov-

erage. 
2590.701–5 Evidence of creditable coverage. 
2590.701–6 Special enrollment periods. 
2590.701–7 HMO affiliation period as an al-

ternative to a preexisting condition ex-
clusion. 

2590.701–8 Interaction with the Family and 
Medical Leave Act. [Reserved] 

2590.702 Prohibiting discrimination against 
participants and beneficiaries based on a 
health factor. 

2590.702–1 Additional requirements prohib-
iting discrimination based on genetic in-
formation. 

2590.702–2 Special rule allowing integration 
of Health Reimbursement Arrangements 
(HRAs) and other account-based group 
health plans with individual health in-
surance coverage and Medicare and pro-
hibiting discrimination in HRAs and 
other account-based group health plans. 

2590.703 Guaranteed renewability in multi-
employer plans and multiple employer 
welfare arrangements. [Reserved] 

Subpart C—Other Requirements 

2590.711 Standards relating to benefits for 
mothers and newborns. 

2590.712 Parity in mental health and sub-
stance use disorder benefits. 

2590.715–1251 Preservation of right to main-
tain existing coverage. 

2590.715–2704 Prohibition of preexisting con-
dition exclusions. 

2590.715–2705 Prohibiting discrimination 
against participants and beneficiaries 
based on a health factor. 

2590.715–2708 Prohibition on waiting periods 
that exceed 90 days. 

2590.715–2711 No lifetime or annual limits. 
2590.715–2712 Rules regarding rescissions. 
2590.715–2713 Coverage of preventive health 

services. 
2590.715–2713A Accommodations in connec-

tion with coverage of preventive health 
services. 

2590.715–2714 Eligibility of children until at 
least age 26. 

2590.715–2715 Summary of benefits and cov-
erage and uniform glossary. 

2590.715–2715A1 Transparency in coverage— 
definitions. 

2590.715–2715A2 Transparency in coverage— 
required disclosures to participants and 
beneficiaries. 

2590.715–2715A3 Transparency in coverage— 
requirements for public disclosure. 

2590.715–2719 Internal claims and appeals 
and external review processes. 

2590.715–2719A Patient protections. 

Subpart D—General Provisions Related to 
Subparts B and C 

2590.731 Preemption; State flexibility; con-
struction. 

2590.732 Special rules relating to group 
health plans. 

2590.734 Enforcement. [Reserved] 
2590.736 Applicability dates. 

AUTHORITY: 29 U.S.C. 1027, 1059, 1135, 1161– 
1168, 1169, 1181–1183, 1181 note, 1185, 1185a, 
1185b, 1191, 1191a, 1191b, and 1191c; sec. 101(g), 
Pub. L. 104–191, 110 Stat. 1936; sec. 401(b), 
Pub. L. 105–200, 112 Stat. 645 (42 U.S.C. 651 
note); sec. 512(d), Pub. L. 110–343, 122 Stat. 
3881; sec. 1001, 1201, and 1562(e), Pub. L. 111– 
148, 124 Stat. 119, as amended by Pub. L. 111– 
152, 124 Stat. 1029; Division M, Pub. L. 113– 
235, 128 Stat. 2130; Secretary of Labor’s Order 
1–2011, 77 FR 1088 (Jan. 9, 2012). 

SOURCE: 62 FR 16941, Apr. 8, 1997, unless 
otherwise noted. 
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Subpart A—Continuation Cov-
erage, Qualified Medical 
Child Support Orders, Cov-
erage for Adopted Children 

§ 2590.606–1 General notice of continu-
ation coverage. 

(a) General. Pursuant to section 
606(a)(1) of the Employee Retirement 
Income Security Act of 1974, as amend-
ed (the Act), the administrator of a 
group health plan subject to the con-
tinuation coverage requirements of 
part 6 of title I of the Act shall provide, 
in accordance with this section, writ-
ten notice to each covered employee 
and spouse of the covered employee (if 
any) of the right to continuation cov-
erage provided under the plan. 

(b) Timing of notice. (1) The notice re-
quired by paragraph (a) of this section 
shall be furnished to each employee 
and each employee’s spouse, not later 
than the earlier of: 

(i) The date that is 90 days after the 
date on which such individual’s cov-
erage under the plan commences, or, if 
later, the date that is 90 days after the 
date on which the plan first becomes 
subject to the continuation coverage 
requirements; or 

(ii) The first date on which the ad-
ministrator is required, pursuant to 
§ 2590.606–4(b), to furnish the covered 
employee, spouse, or dependent child of 
such employee notice of a qualified 
beneficiary’s right to elect continu-
ation coverage. 

(2) A notice that is furnished in ac-
cordance with paragraph (b)(1) of this 
section shall, for purposes of section 
606(a)(1) of the Act, be deemed to be 
provided at the time of commencement 
of coverage under the plan. 

(3) In any case in which an adminis-
trator is required to furnish a notice to 
a covered employee or spouse pursuant 
to paragraph (b)(1)(ii) of this section, 
the furnishing of a notice to such indi-
vidual in accordance with § 2590.606–4(b) 
shall be deemed to satisfy the require-
ments of this section. 

(c) Content of notice. The notice re-
quired by paragraph (a) of this section 
shall be written in a manner calculated 
to be understood by the average plan 
participant and shall contain the fol-
lowing information: 

(1) The name of the plan under which 
continuation coverage is available, and 
the name, address and telephone num-
ber of a party or parties from whom ad-
ditional information about the plan 
and continuation coverage can be ob-
tained; 

(2) A general description of the con-
tinuation coverage under the plan, in-
cluding identification of the classes of 
individuals who may become qualified 
beneficiaries, the types of qualifying 
events that may give rise to the right 
to continuation coverage, the obliga-
tion of the employer to notify the plan 
administrator of the occurrence of cer-
tain qualifying events, the maximum 
period for which continuation coverage 
may be available, when and under what 
circumstances continuation coverage 
may be extended beyond the applicable 
maximum period, and the plan’s re-
quirements applicable to the payment 
of premiums for continuation coverage; 

(3) An explanation of the plan’s re-
quirements regarding the responsi-
bility of a qualified beneficiary to no-
tify the administrator of a qualifying 
event that is a divorce, legal separa-
tion, or a child’s ceasing to be a de-
pendent under the terms of the plan, 
and a description of the plan’s proce-
dures for providing such notice; 

(4) An explanation of the plan’s re-
quirements regarding the responsi-
bility of qualified beneficiaries who are 
receiving continuation coverage to pro-
vide notice to the administrator of a 
determination by the Social Security 
Administration, under title II or XVI 
of the Social Security Act (42 U.S.C. 
401 et seq. or 1381 et seq.), that a quali-
fied beneficiary is disabled, and a de-
scription of the plan’s procedures for 
providing such notice; 

(5) An explanation of the importance 
of keeping the administrator informed 
of the current addresses of all partici-
pants or beneficiaries under the plan 
who are or may become qualified bene-
ficiaries; and 

(6) A statement that the notice does 
not fully describe continuation cov-
erage or other rights under the plan 
and that more complete information 
regarding such rights is available from 
the plan administrator and in the 
plan’s SPD. 
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(d) Single notice rule. A plan adminis-
trator may satisfy the requirement to 
provide notice in accordance with this 
section to a covered employee and the 
covered employee’s spouse by fur-
nishing a single notice addressed to 
both the covered employee and the cov-
ered employee’s spouse, if, on the basis 
of the most recent information avail-
able to the plan, the covered employ-
ee’s spouse resides at the same location 
as the covered employee, and the 
spouse’s coverage under the plan com-
mences on or after the date on which 
the covered employee’s coverage com-
mences, but not later than the date on 
which the notice required by this sec-
tion is required to be provided to the 
covered employee. Nothing in this sec-
tion shall be construed to create a re-
quirement to provide a separate notice 
to dependent children who share a resi-
dence with a covered employee or a 
covered employee’s spouse to whom no-
tice is provided in accordance with this 
section. 

(e) Notice in summary plan description. 
A plan administrator may satisfy the 
requirement to provide notice in ac-
cordance with this section by including 
the information described in para-
graphs (c)(1), (2), (3), (4), and (5) of this 
section in a summary plan description 
meeting the requirements of § 2520.102– 
3 of this chapter furnished in accord-
ance with paragraph (b) of this section. 

(f) Delivery of notice. The notice re-
quired by this section shall be fur-

nished in a manner consistent with the 
requirements of § 2520.104b–1 of this 
chapter, including paragraph (c) of that 
section relating to the use of electronic 
media. 

(g) Model notice. The appendix to this 
section contains a model notice that is 
intended to assist administrators in 
discharging the notice obligations of 
this section. Use of the model notice is 
not mandatory. The model notice re-
flects the requirements of this section 
as they would apply to single-employer 
group health plans and must be modi-
fied if used to provide notice with re-
spect to other types of group health 
plans, such as multiemployer plans or 
plans established and maintained by 
employee organizations for their mem-
bers. In order to use the model notice, 
administrators must appropriately add 
relevant information where indicated 
in the model notice, select among al-
ternative language, and supplement 
the model notice to reflect applicable 
plan provisions. Items of information 
that are not applicable to a particular 
plan may be deleted. Use of the model 
notice, appropriately modified and sup-
plemented, will be deemed to satisfy 
the notice content requirements of 
paragraph (c) of this section. 

(h) Applicability. This section shall 
apply to any notice obligation de-
scribed in this section that arises on or 
after the first day of the first plan year 
beginning on or after November 26, 
2004. 
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[69 FR 30097, May 26, 2004; 69 FR 34921, June 
23, 2004] 

§ 2590.606–2 Notice requirement for 
employers. 

(a) General. Pursuant to section 
606(a)(2) of the Employee Retirement 
Income Security Act of 1974, as amend-
ed (the Act), except as otherwise pro-
vided herein, the employer of a covered 
employee under a group health plan 
subject to the continuation coverage 
requirements of part 6 of title I of the 
Act shall provide, in accordance with 
this section, notice to the adminis-
trator of the plan of the occurrence of 
a qualifying event that is the covered 
employee’s death, termination of em-
ployment (other than by reason of 
gross misconduct), reduction in hours 
of employment, Medicare entitlement, 
or a proceeding in a case under title 11, 
United States Code, with respect to the 
employer from whose employment the 
covered employee retired at any time. 

(b) Timing of notice. The notice re-
quired by this section shall be fur-
nished to the administrator of the 
plan— 

(1) In the case of a plan that provides, 
with respect to a qualifying event, pur-
suant to section 607(5) of the Act, that 
continuation coverage and the applica-
ble period for providing notice under 
section 606(a)(2) of the Act shall com-
mence on the date of loss of coverage, 
not later than 30 days after the date on 
which a qualified beneficiary loses cov-
erage under the plan due to the quali-
fying event; 

(2) In the case of a multiemployer 
plan that provides, pursuant to section 
606(a)(2) of the Act, for a longer period 
of time within which employers may 
provide notice of a qualifying event, 

not later than the end of the period 
provided pursuant to the plan’s terms 
for such notice; and 

(3) In all other cases, not later than 
30 days after the date on which the 
qualifying event occurred. 

(c) Content of notice. The notice re-
quired by this section shall include suf-
ficient information to enable the ad-
ministrator to determine the plan, the 
covered employee, the qualifying 
event, and the date of the qualifying 
event. 

(d) Multiemployer plan special rules. 
This section shall not apply to any em-
ployer that maintains a multiemployer 
plan, with respect to qualifying events 
affecting coverage under such plan, if 
the plan provides, pursuant to section 
606(b) of the Act, that the adminis-
trator shall determine whether such a 
qualifying event has occurred. 

(e) Applicability. This section shall 
apply to any notice obligation de-
scribed in this section that arises on or 
after the first day of the first plan year 
beginning on or after November 26, 
2004. 

[69 FR 30097, May 26, 2004] 

§ 2590.606–3 Notice requirements for 
covered employees and qualified 
beneficiaries. 

(a) General. In accordance with the 
authority of sections 505 and 606(a)(3) 
of the Employee Retirement Income 
Security Act of 1974, as amended (the 
Act), this section sets forth require-
ments for group health plans subject to 
the continuation coverage require-
ments of part 6 of title I of the Act 
with respect to the responsibility of 
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covered employees and qualified bene-
ficiaries to provide the following no-
tices to administrators: 

(1) Notice of the occurrence of a 
qualifying event that is a divorce or 
legal separation of a covered employee 
from his or her spouse; 

(2) Notice of the occurrence of a 
qualifying event that is a beneficiary’s 
ceasing to be covered under a plan as a 
dependent child of a participant; 

(3) Notice of the occurrence of a sec-
ond qualifying event after a qualified 
beneficiary has become entitled to con-
tinuation coverage with a maximum 
duration of 18 (or 29) months; 

(4) Notice that a qualified beneficiary 
entitled to receive continuation cov-
erage with a maximum duration of 18 
months has been determined by the So-
cial Security Administration, under 
title II or XVI of the Social Security 
Act (42 U.S.C. 401 et seq. or 1381 et seq.) 
(SSA), to be disabled at any time dur-
ing the first 60 days of continuation 
coverage; and 

(5) Notice that a qualified bene-
ficiary, with respect to whom a notice 
described in paragraph (a)(4) of this 
section has been provided, has subse-
quently been determined by the Social 
Security Administration, under title II 
or XVI of the SSA to no longer be dis-
abled. 

(b) Reasonable procedures. (1) A plan 
subject to the continuation coverage 
requirements shall establish reason-
able procedures for the furnishing of 
the notices described in paragraph (a) 
of this section. 

(2) For purposes of this section, a 
plan’s notice procedures shall be 
deemed reasonable only if such proce-
dures: 

(i) Are described in the plan’s sum-
mary plan description required by 
§ 2520.102–3 of this chapter; 

(ii) Specify the individual or entity 
designated to receive such notices; 

(iii) Specify the means by which no-
tice may be given; 

(iv) Describe the information con-
cerning the qualifying event or deter-
mination of disability that the plan 
deems necessary in order to provide 
continuation coverage rights con-
sistent with the requirements of the 
Act; and 

(v) Comply with the requirements of 
paragraphs (c), (d), and (e) of this sec-
tion. 

(3) A plan’s procedures will not fail to 
be reasonable, pursuant to this section, 
solely because the procedures require a 
covered employee or qualified bene-
ficiary to utilize a specific form to pro-
vide notice to the administrator, pro-
vided that any such form is easily 
available, without cost, to covered em-
ployees and qualified beneficiaries. 

(4) If a plan has not established rea-
sonable procedures for providing a no-
tice required by this section, such no-
tice shall be deemed to have been pro-
vided when a written or oral commu-
nication identifying a specific event is 
made in a manner reasonably cal-
culated to bring the information to the 
attention of any of the following: 

(i) In the case of a single-employer 
plan, the person or organizational unit 
that customarily handles employee 
benefits matters of the employer; 

(ii) In the case of a plan to which 
more than one unaffiliated employer 
contributes, or which is established or 
maintained by an employee organiza-
tion, either the joint board, associa-
tion, committee, or other similar group 
(or any member of any such group) ad-
ministering the plan, or the person or 
organizational unit to which claims for 
benefits under the plan customarily are 
referred; or 

(iii) In the case of a plan the benefits 
of which are provided or administered 
by an insurance company, insurance 
service, or other similar organization 
subject to regulation under the insur-
ance laws of one or more States, the 
person or organizational unit that cus-
tomarily handles claims for benefits 
under the plan or any officer of the in-
surance company, insurance service, or 
other similar organization. 

(c) Periods of time for providing notice. 
A plan may establish a reasonable pe-
riod of time for furnishing any of the 
notices described in paragraph (a) of 
this section, provided that any time 
limit imposed by the plan with respect 
to a particular notice may not be 
shorter than the time limit described 
in this paragraph (c) with respect to 
that notice. 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00761 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



752 

29 CFR Ch. XXV (7–1–21 Edition) § 2590.606–3 

(1) Time limits for notices of qualifying 
events. The period of time for fur-
nishing a notice described in paragraph 
(a)(1), (2), or (3) of this section may not 
end before the date that is 60 days after 
the latest of: 

(i) The date on which the relevant 
qualifying event occurs; 

(ii) The date on which the qualified 
beneficiary loses (or would lose) cov-
erage under the plan as a result of the 
qualifying event; or 

(iii) The date on which the qualified 
beneficiary is informed, through the 
furnishing of the plan’s summary plan 
description or the notice described in 
§ 2590.606–1, of both the responsibility 
to provide the notice and the plan’s 
procedures for providing such notice to 
the administrator. 

(2) Time limits for notice of disability 
determination. (i) Subject to paragraph 
(c)(2)(ii) of this section, the period of 
time for furnishing the notice de-
scribed in paragraph (a)(4) of this sec-
tion may not end before the date that 
is 60 days after the latest of: 

(A) The date of the disability deter-
mination by the Social Security Ad-
ministration; 

(B) The date on which a qualifying 
event occurs; 

(C) The date on which the qualified 
beneficiary loses (or would lose) cov-
erage under the plan as a result of the 
qualifying event; or 

(D) The date on which the qualified 
beneficiary is informed, through the 
furnishing of the summary plan de-
scription or the notice described in 
§ 2590.606–1, of both the responsibility 
to provide the notice and the plan’s 
procedures for providing such notice to 
the administrator. 

(ii) Notwithstanding paragraph 
(c)(2)(i) of this section, a plan may re-
quire the notice described in paragraph 
(a)(4) of this section to be furnished be-
fore the end of the first 18 months of 
continuation coverage. 

(3) Time limits for notice of change in 
disability status. The period of time for 
furnishing the notice described in para-
graph (a)(5) of this section may not end 
before the date that is 30 days after the 
later of: 

(i) The date of the final determina-
tion by the Social Security Adminis-
tration, under title II or XVI of the 

SSA, that the qualified beneficiary is 
no longer disabled; or 

(ii) The date on which the qualified 
beneficiary is informed, through the 
furnishing of the plan’s summary plan 
description or the notice described in 
§ 2590.606–1, of both the responsibility 
to provide the notice and the plan’s 
procedures for providing such notice to 
the administrator. 

(d) Required contents of notice. (1) A 
plan may establish reasonable require-
ments for the content of any notice de-
scribed in this section, provided that a 
plan may not deem a notice to have 
been provided untimely if such notice, 
although not containing all of the in-
formation required by the plan, is pro-
vided within the time limit established 
under the plan in conformity with 
paragraph (c) of this section, and the 
administrator is able to determine 
from such notice the plan, the covered 
employee and qualified bene-
ficiary(ies), the qualifying event or dis-
ability, and the date on which the 
qualifying event (if any) occurred. 

(2) An administrator may require a 
notice that does not contain all of the 
information required by the plan to be 
supplemented with the additional in-
formation necessary to meet the plan’s 
reasonable content requirements for 
such notice in order for the notice to 
be deemed to have been provided in ac-
cordance with this section. 

(e) Who may provide notice. With re-
spect to each of the notice require-
ments of this section, any individual 
who is either the covered employee, a 
qualified beneficiary with respect to 
the qualifying event, or any represent-
ative acting on behalf of the covered 
employee or qualified beneficiary may 
provide the notice, and the provision of 
notice by one individual shall satisfy 
any responsibility to provide notice on 
behalf of all related qualified bene-
ficiaries with respect to the qualifying 
event. 

(f) Plan provisions. To the extent that 
a plan provides a covered employee or 
qualified beneficiary a period of time 
longer than that specified in this sec-
tion to provide notice to the adminis-
trator, the terms of the plan shall gov-
ern the time frame for such notice. 

(g) Additional rights to continuation 
coverage. Nothing in this section shall 
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be construed to preclude a plan from 
providing, in accordance with its 
terms, continuation coverage to a 
qualified beneficiary although a notice 
requirement of this section was not 
satisfied. 

(h) Applicability. This section shall 
apply to any notice obligation de-
scribed in this section that arises on or 
after the first day of the first plan year 
beginning on or after November 26, 
2004. 

[69 FR 30097, May 26, 2004] 

§ 2590.606–4 Notice requirements for 
plan administrators. 

(a) General. Pursuant to section 
606(a)(4) of the Employee Retirement 
Income Security Act of 1974, as amend-
ed (the Act), the administrator of a 
group health plan subject to the con-
tinuation coverage requirements of 
Part 6 of title I of the Act shall pro-
vide, in accordance with this section, 
notice to each qualified beneficiary of 
the qualified beneficiary’s rights to 
continuation coverage under the plan. 

(b) Notice of right to elect continuation 
coverage. (1) Except as provided in para-
graph (b) (2) or (3) of this section, upon 
receipt of a notice of qualifying event 
furnished in accordance with § 2590.606– 
2 or § 2590.606–3, the administrator shall 
furnish to each qualified beneficiary, 
not later than 14 days after receipt of 
the notice of qualifying event, a notice 
meeting the requirements of paragraph 
(b)(4) of this section. 

(2) In the case of a plan with respect 
to which an employer of a covered em-
ployee is also the administrator of the 
plan, except as provided in paragraph 
(b)(3) of this section, if the employer is 
otherwise required to furnish a notice 
of a qualifying event to an adminis-
trator pursuant to § 2590.606–2, the ad-
ministrator shall furnish to each quali-
fied beneficiary a notice meeting the 
requirements of paragraph (b)(4) of this 
section not later than 44 days after: 

(i) In the case of a plan that provides, 
with respect to the qualifying event, 
that continuation coverage and the ap-
plicable period for providing notice 
under section 606(a)(2) of the Act shall 
commence with the date of loss of cov-
erage, the date on which a qualified 
beneficiary loses coverage under the 
plan due to the qualifying event; or 

(ii) In all other cases, the date on 
which the qualifying event occurred. 

(3) In the case of a plan that is a mul-
tiemployer plan, a notice meeting the 
requirements of paragraph (b)(4) of this 
section shall be furnished not later 
than the later of: 

(i) The end of the time period pro-
vided in paragraph (b)(1) of this sec-
tion; or 

(ii) The end of the time period pro-
vided in the terms of the plan for such 
purpose. 

(4) The notice required by this para-
graph (b) shall be written in a manner 
calculated to be understood by the av-
erage plan participant and shall con-
tain the following information: 

(i) The name of the plan under which 
continuation coverage is available; and 
the name, address and telephone num-
ber of the party responsible under the 
plan for the administration of continu-
ation coverage benefits; 

(ii) Identification of the qualifying 
event; 

(iii) Identification, by status or 
name, of the qualified beneficiaries 
who are recognized by the plan as being 
entitled to elect continuation coverage 
with respect to the qualifying event, 
and the date on which coverage under 
the plan will terminate (or has termi-
nated) unless continuation coverage is 
elected; 

(iv) A statement that each individual 
who is a qualified beneficiary with re-
spect to the qualifying event has an 
independent right to elect continuation 
coverage, that a covered employee or a 
qualified beneficiary who is the spouse 
of the covered employee (or was the 
spouse of the covered employee on the 
day before the qualifying event oc-
curred) may elect continuation cov-
erage on behalf of all other qualified 
beneficiaries with respect to the quali-
fying event, and that a parent or legal 
guardian may elect continuation cov-
erage on behalf of a minor child; 

(v) An explanation of the plan’s pro-
cedures for electing continuation cov-
erage, including an explanation of the 
time period during which the election 
must be made, and the date by which 
the election must be made; 

(vi) An explanation of the con-
sequences of failing to elect or waiving 
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continuation coverage, including an ex-
planation that a qualified beneficiary’s 
decision whether to elect continuation 
coverage will affect the future rights of 
qualified beneficiaries to portability of 
group health coverage, guaranteed ac-
cess to individual health coverage, and 
special enrollment under part 7 of title 
I of the Act, with a reference to where 
a qualified beneficiary may obtain ad-
ditional information about such rights; 
and a description of the plan’s proce-
dures for revoking a waiver of the right 
to continuation coverage before the 
date by which the election must be 
made; 

(vii) A description of the continu-
ation coverage that will be made avail-
able under the plan, if elected, includ-
ing the date on which such coverage 
will commence, either by providing a 
description of the coverage or by ref-
erence to the plan’s summary plan de-
scription; 

(viii) An explanation of the max-
imum period for which continuation 
coverage will be available under the 
plan, if elected; an explanation of the 
continuation coverage termination 
date; and an explanation of any events 
that might cause continuation cov-
erage to be terminated earlier than the 
end of the maximum period; 

(ix) A description of the cir-
cumstances (if any) under which the 
maximum period of continuation cov-
erage may be extended due either to 
the occurrence of a second qualifying 
event or a determination by the Social 
Security Administration, under title II 
or XVI of the Social Security Act (42 
U.S.C. 401 et seq. or 1381 et seq.) (SSA), 
that the qualified beneficiary is dis-
abled, and the length of any such ex-
tension; 

(x) In the case of a notice that offers 
continuation coverage with a max-
imum duration of less than 36 months, 
a description of the plan’s require-
ments regarding the responsibility of 
qualified beneficiaries to provide no-
tice of a second qualifying event and 
notice of a disability determination 
under the SSA, along with a descrip-
tion of the plan’s procedures for pro-
viding such notices, including the 
times within which such notices must 
be provided and the consequences of 
failing to provide such notices. The no-

tice shall also explain the responsi-
bility of qualified beneficiaries to pro-
vide notice that a disabled qualified 
beneficiary has subsequently been de-
termined to no longer be disabled; 

(xi) A description of the amount, if 
any, that each qualified beneficiary 
will be required to pay for continuation 
coverage; 

(xii) A description of the due dates 
for payments, the qualified bene-
ficiaries’ right to pay on a monthly 
basis, the grace periods for payment, 
the address to which payments should 
be sent, and the consequences of de-
layed payment and non-payment; 

(xiii) An explanation of the impor-
tance of keeping the administrator in-
formed of the current addresses of all 
participants or beneficiaries under the 
plan who are or may become qualified 
beneficiaries; and 

(xiv) A statement that the notice 
does not fully describe continuation 
coverage or other rights under the 
plan, and that more complete informa-
tion regarding such rights is available 
in the plan’s summary plan description 
or from the plan administrator. 

(c) Notice of unavailability of continu-
ation coverage. (1) In the event that an 
administrator receives a notice fur-
nished in accordance with § 2590.606–3 
relating to a qualifying event, second 
qualifying event, or determination of 
disability by the Social Security Ad-
ministration regarding a covered em-
ployee, qualified beneficiary, or other 
individual and determines that the in-
dividual is not entitled to continuation 
coverage under part 6 of title I of the 
Act, the administrator shall provide to 
such individual an explanation as to 
why the individual is not entitled to 
continuation coverage. 

(2) The notice required by this para-
graph (c) shall be written in a manner 
calculated to be understood by the av-
erage plan participant and shall be fur-
nished by the administrator in accord-
ance with the time frame set out in 
paragraph (b) of this section that 
would apply if the administrator re-
ceived a notice of qualifying event and 
determined that the individual was en-
titled to continuation coverage. 

(d) Notice of termination of continu-
ation coverage. (1) The administrator of 
a plan that is providing continuation 
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coverage to one or more qualified bene-
ficiaries with respect to a qualifying 
event shall provide, in accordance with 
this paragraph (d), notice to each such 
qualified beneficiary of any termi-
nation of continuation coverage that 
takes effect earlier than the end of the 
maximum period of continuation cov-
erage applicable to such qualifying 
event. 

(2) The notice required by this para-
graph (d) shall be written in a manner 
calculated to be understood by the av-
erage plan participant and shall con-
tain the following information: 

(i) The reason that continuation cov-
erage has terminated earlier than the 
end of the maximum period of continu-
ation coverage applicable to such 
qualifying event; 

(ii) The date of termination of con-
tinuation coverage; and 

(iii) Any rights the qualified bene-
ficiary may have under the plan or 
under applicable law to elect an alter-
native group or individual coverage, 
such as a conversion right. 

(3) The notice required by this para-
graph (d) shall be furnished by the ad-
ministrator as soon as practicable fol-
lowing the administrator’s determina-
tion that continuation coverage shall 
terminate. 

(e) Special notice rules. The notices re-
quired by paragraphs (b), (c), and (d) of 
this section shall be furnished to each 
qualified beneficiary or individual, ex-
cept that: 

(1) An administrator may provide no-
tice to a covered employee and the cov-
ered employee’s spouse by furnishing a 
single notice addressed to both the cov-
ered employee and the covered employ-
ee’s spouse, if, on the basis of the most 
recent information available to the 
plan, the covered employee’s spouse re-
sides at the same location as the cov-
ered employee; and 

(2) An administrator may provide no-
tice to each qualified beneficiary who 

is the dependent child of a covered em-
ployee by furnishing a single notice to 
the covered employee or the covered 
employee’s spouse, if, on the basis of 
the most recent information available 
to the plan, the dependent child resides 
at the same location as the individual 
to whom such notice is provided. 

(f) Delivery of notice. The notices re-
quired by this section shall be fur-
nished in any manner consistent with 
the requirements of § 2520.104b–1 of this 
chapter, including paragraph (c) of that 
section relating to the use of electronic 
media. 

(g) Model notice. The appendix to this 
section contains a model notice that is 
intended to assist administrators in 
discharging the notice obligations of 
paragraph (b) of this section. Use of the 
model notice is not mandatory. The 
model notice reflects the requirements 
of this section as they would apply to 
single-employer group health plans and 
must be modified if used to provide no-
tice with respect to other types of 
group health plans, such as multiem-
ployer plans or plans established and 
maintained by employee organizations 
for their members. In order to use the 
model notice, administrators must ap-
propriately add relevant information 
where indicated in the model notice, 
select among alternative language and 
supplement the model notice to reflect 
applicable plan provisions. Items of in-
formation that are not applicable to a 
particular plan may be deleted. Use of 
the model notice, appropriately modi-
fied and supplemented, will be deemed 
to satisfy the notice content require-
ments of paragraph (b)(4) of this sec-
tion. 

(h) Applicability. This section shall 
apply to any notice obligation de-
scribed in this section that arises on or 
after the first day of the first plan year 
beginning on or after November 26, 
2004. 
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[69 FR 30097, May 26, 2004; 69 FR 34921, June 
23, 2004] 

§ 2590.609–1 [Reserved] 

§ 2590.609–2 National Medical Support 
Notice. 

(a) This section promulgates the Na-
tional Medical Support Notice (the No-
tice), as mandated by section 401(b) of 
the Child Support Performance and In-
centive Act of 1998 (Pub. L. 105–200). If 
the Notice is appropriately completed 
and satisfies paragraphs (3) and (4) of 
section 609(a) of the Employee Retire-
ment Income Security Act (ERISA), 
the Notice is deemed to be a qualified 
medical child support order (QMCSO) 
pursuant to ERISA section 609(a)(5)(C). 
Section 609(a) of ERISA delineates the 
rights and obligations of the alternate 
recipient (child), the participant, and 
the group health plan under a QMCSO. 
A copy of the Notice is available on the 
Internet at http://www.dol.gov/ebsa. 

(b) For purposes of this section, a 
plan administrator shall find that a 
Notice is appropriately completed if it 
contains the name of an Issuing Agen-
cy, the name and mailing address (if 
any) of an employee who is a partici-
pant under the plan, the name and 
mailing address of one or more alter-
nate recipient(s) (child(ren) of the par-
ticipant) (or the name and address of a 
substituted official or agency which 
has been substituted for the mailing 
address of the alternate recipient(s)), 
and identifies an underlying child sup-
port order. 

(c)(1) Under section 609(a)(3)(A) of 
ERISA, in order to be qualified, a med-
ical child support order must clearly 
specify the name and the last known 

mailing address (if any) of the partici-
pant and the name and mailing address 
of each alternate recipient covered by 
the order, except that, to the extent 
provided in the order, the name and 
mailing address of an official of a State 
or a political subdivision thereof may 
be substituted for the mailing address 
of any such alternate recipient. Sec-
tion 609(a)(3)(B) of ERISA requires a 
reasonable description of the type of 
coverage to be provided to each such 
alternate recipient, or the manner in 
which such type of coverage is to be de-
termined. Section 609(a)(3)(C) of ERISA 
requires that the order specify the pe-
riod to which such order applies. 

(2) The Notice satisfies ERISA sec-
tion 609(a)(3)(A) by including the nec-
essary identifying information de-
scribed in § 2590.609–2(b). 

(3) The Notice satisfies ERISA sec-
tion 609(a)(3)(B) by having the Issuing 
Agency identify either the specific 
type of coverage or all available group 
health coverage. If an employer re-
ceives a Notice that does not designate 
either specific type(s) of coverage or all 
available coverage, the employer and 
plan administrator should assume that 
all are designated. The Notice further 
satisfies ERISA section 609(a)(3)(B) by 
instructing the plan administrator 
that if a group health plan has mul-
tiple options and the participant is not 
enrolled, the Issuing Agency will make 
a selection after the Notice is quali-
fied, and, if the Issuing Agency does 
not respond within 20 days, the child 
will be enrolled under the plan’s de-
fault option (if any). 

(4) Section 609(a)(3)(C) of ERISA is 
satisfied because the Notice specifies 
that the period of coverage may only 
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end for the alternate recipient(s) when 
similarly situated dependents are no 
longer eligible for coverage under the 
terms of the plan, or upon the occur-
rence of certain specified events. 

(d)(1) Under ERISA section 609(a)(4), 
a qualified medical child support order 
may not require a plan to provide any 
type or form of benefit, or any option, 
not otherwise provided under the plan, 
except to the extent necessary to meet 
the requirements of a law relating to 
medical child support described in sec-
tion 1908 of the Social Security Act, 42 
U.S.C. 1396g–1. 

(2) The Notice satisfies the condi-
tions of ERISA section 609(a)(4) be-
cause it requires the plan to provide to 
an alternate recipient only those bene-
fits that the plan provides to any de-
pendent of a participant who is en-
rolled in the plan, and any other bene-
fits that are necessary to meet the re-
quirements of a State law described in 
such section 1908. 

(e) For the purposes of this section, 
an ‘‘Issuing Agency’’ is a State agency 
that administers the child support en-
forcement program under Part D of 
Title IV of the Social Security Act. 

[65 FR 82142, Dec. 27, 2000] 

Subpart B—Health Coverage Port-
ability, Nondiscrimination, and 
Renewability 

SOURCE: 62 FR 16941, Apr. 8, 1997, unless 
otherwise noted. Redesignated at 65 FR 82142, 
Dec. 27, 2000. 

§ 2590.701–1 Basis and scope. 
(a) Statutory basis. This Subpart B im-

plements Part 7 of Subtitle B of Title I 
of the Employee Retirement Income 
Security Act of 1974, as amended (here-
inafter ERISA or the Act). 

(b) Scope. A group health plan or 
health insurance issuer offering group 
health insurance coverage may provide 
greater rights to participants and bene-
ficiaries than those set forth in this 
Subpart B. This Subpart B sets forth 
minimum requirements for group 
health plans and group health insur-
ance issuers offering group health in-
surance coverage concerning certain 
consumer protections of the Health In-
surance Portability and Accountability 

Act (HIPAA), including special enroll-
ment periods and the prohibition 
against discrimination based on a 
health factor, as amended by the Pa-
tient Protection and Affordable Care 
Act (Affordable Care Act). Other con-
sumer protection provisions, including 
other protections provided by the Af-
fordable Care Act and the Mental 
Health Parity and Addiction Equity 
Act, are set forth in Subpart C of this 
part. 

[69 FR 78763, Dec. 30, 2004, as amended at 74 
FR 51683, Oct. 7, 2009; 79 FR 10308, Feb. 24, 
2014] 

§ 2590.701–2 Definitions. 
Unless otherwise provided, the defini-

tions in this section govern in applying 
the provisions of §§ 2590.701 through 
2590.734. 

Affiliation period means a period of 
time that must expire before health in-
surance coverage provided by an HMO 
becomes effective, and during which 
the HMO is not required to provide 
benefits. 

COBRA definitions: 
(1) COBRA means Title X of the Con-

solidated Omnibus Budget Reconcili-
ation Act of 1985, as amended. 

(2) COBRA continuation coverage 
means coverage, under a group health 
plan, that satisfies an applicable 
COBRA continuation provision. 

(3) COBRA continuation provision 
means sections 601–608 of the Act, sec-
tion 4980B of the Internal Revenue 
Code (other than paragraph (f)(1) of 
such section 4980B insofar as it relates 
to pediatric vaccines), or Title XXII of 
the PHS Act. 

(4) Exhaustion of COBRA continuation 
coverage means that an individual’s 
COBRA continuation coverage ceases 
for any reason other than either failure 
of the individual to pay premiums on a 
timely basis, or for cause (such as mak-
ing a fraudulent claim or an inten-
tional misrepresentation of a material 
fact in connection with the plan). An 
individual is considered to have ex-
hausted COBRA continuation coverage 
if such coverage ceases— 

(i) Due to the failure of the employer 
or other responsible entity to remit 
premiums on a timely basis; 

(ii) When the individual no longer re-
sides, lives, or works in the service 
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area of an HMO or similar program 
(whether or not within the choice of 
the individual) and there is no other 
COBRA continuation coverage avail-
able to the individual; or 

(iii) When the individual incurs a 
claim that would meet or exceed a life-
time limit on all benefits and there is 
no other COBRA continuation coverage 
available to the individual. 

Condition means a medical condition. 
Creditable coverage means creditable 

coverage within the meaning of 
§ 2590.701–4(a). 

Dependent means any individual who 
is or may become eligible for coverage 
under the terms of a group health plan 
because of a relationship to a partici-
pant. 

Enroll means to become covered for 
benefits under a group health plan 
(that is, when coverage becomes effec-
tive), without regard to when the indi-
vidual may have completed or filed any 
forms that are required in order to be-
come covered under the plan. For this 
purpose, an individual who has health 
coverage under a group health plan is 
enrolled in the plan regardless of 
whether the individual elects coverage, 
the individual is a dependent who be-
comes covered as a result of an election 
by a participant, or the individual be-
comes covered without an election. 

Enrollment date means the first day of 
coverage or, if there is a waiting pe-
riod, the first day of the waiting pe-
riod. If an individual receiving benefits 
under a group health plan changes ben-
efit packages, or if the plan changes 
group health insurance issuers, the in-
dividual’s enrollment date does not 
change. 

Excepted benefits means the benefits 
described as excepted in § 2590.732(c). 

First day of coverage means, in the 
case of an individual covered for bene-
fits under a group health plan, the first 
day of coverage under the plan and, in 
the case of an individual covered by 
health insurance coverage in the indi-
vidual market, the first day of cov-
erage under the policy or contract. 

Genetic information has the meaning 
given the term in § 2590.702–1(a)(3) of 
this Part. 

Group health insurance coverage 
means health insurance coverage of-
fered in connection with a group health 

plan. Individual health insurance cov-
erage reimbursed by the arrangements 
described in 29 CFR 2510.3–1(l) is not of-
fered in connection with a group health 
plan, and is not group health insurance 
coverage, provided all the conditions in 
29 CFR 2510.3–1(l) are satisfied. 

Group health plan or plan means a 
group health plan within the meaning of 
§ 2590.732(a). 

Group market means the market for 
health insurance coverage offered in 
connection with a group health plan. 
(However, certain very small plans 
may be treated as being in the indi-
vidual market, rather than the group 
market; see the definition of individual 
market in this section.) 

Health insurance coverage means bene-
fits consisting of medical care (pro-
vided directly, through insurance or re-
imbursement, or otherwise) under any 
hospital or medical service policy or 
certificate, hospital or medical service 
plan contract, or HMO contract offered 
by a health insurance issuer. Health in-
surance coverage includes group health 
insurance coverage, individual health 
insurance coverage, and short-term, 
limited-duration insurance. 

Health insurance issuer or issuer means 
an insurance company, insurance serv-
ice, or insurance organization (includ-
ing an HMO) that is required to be li-
censed to engage in the business of in-
surance in a State and that is subject 
to State law that regulates insurance 
(within the meaning of section 514(b)(2) 
of the Act). Such term does not include 
a group health plan. 

Health maintenance organization or 
HMO means— 

(1) A federally qualified health main-
tenance organization (as defined in sec-
tion 1301(a) of the PHS Act); 

(2) An organization recognized under 
State law as a health maintenance or-
ganization; or 

(3) A similar organization regulated 
under State law for solvency in the 
same manner and to the same extent as 
such a health maintenance organiza-
tion. 

Individual health insurance coverage 
means health insurance coverage of-
fered to individuals in the individual 
market, but does not include short- 
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term, limited-duration insurance. Indi-
vidual health insurance coverage can 
include dependent coverage. 

Individual market means the market 
for health insurance coverage offered 
to individuals other than in connection 
with a group health plan. Unless a 
State elects otherwise in accordance 
with section 2791(e)(1)(B)(ii) of the PHS 
Act, such term also includes coverage 
offered in connection with a group 
health plan that has fewer than two 
participants who are current employ-
ees on the first day of the plan year. 

Internal Revenue Code means the In-
ternal Revenue Code of 1986, as amend-
ed (Title 26, United States Code). 

Issuer means a health insurance issuer. 
Late enrollee means an individual 

whose enrollment in a plan is a late en-
rollment. 

Late enrollment means enrollment of 
an individual under a group health plan 
other than on the earliest date on 
which coverage can become effective 
for the individual under the terms of 
the plan; or through special enroll-
ment. (For rules relating to special en-
rollment, see § 2590.701–6.) If an indi-
vidual ceases to be eligible for coverage 
under a plan, and then subsequently 
becomes eligible for coverage under the 
plan, only the individual’s most recent 
period of eligibility is taken into ac-
count in determining whether the indi-
vidual is a late enrollee under the plan 
with respect to the most recent period 
of coverage. Similar rules apply if an 
individual again becomes eligible for 
coverage following a suspension of cov-
erage that applied generally under the 
plan. 

Medical care means amounts paid 
for— 

(1) The diagnosis, cure, mitigation, 
treatment, or prevention of disease, or 
amounts paid for the purpose of affect-
ing any structure or function of the 
body; 

(2) Transportation primarily for and 
essential to medical care referred to in 
paragraph (1) of this definition; and 

(3) Insurance covering medical care 
referred to in paragraphs (1) and (2) of 
this definition. 

Medical condition or condition means 
any condition, whether physical or 
mental, including, but not limited to, 
any condition resulting from illness, 

injury (whether or not the injury is ac-
cidental), pregnancy, or congenital 
malformation. However, genetic infor-
mation is not a condition. 

Participant means participant within 
the meaning of section 3(7) of the Act. 

Placement, or being placed, for adoption 
means the assumption and retention of 
a legal obligation for total or partial 
support of a child by a person with 
whom the child has been placed in an-
ticipation of the child’s adoption. The 
child’s placement for adoption with 
such person ends upon the termination 
of such legal obligation. 

Plan year means the year that is des-
ignated as the plan year in the plan 
document of a group health plan, ex-
cept that if the plan document does not 
designate a plan year or if there is no 
plan document, the plan year is— 

(1) The deductible or limit year used 
under the plan; 

(2) If the plan does not impose 
deductibles or limits on a yearly basis, 
then the plan year is the policy year; 

(3) If the plan does not impose 
deductibles or limits on a yearly basis, 
and either the plan is not insured or 
the insurance policy is not renewed on 
an annual basis, then the plan year is 
the employer’s taxable year; or 

(4) In any other case, the plan year is 
the calendar year. 

Preexisting condition exclusion means a 
limitation or exclusion of benefits (in-
cluding a denial of coverage) based on 
the fact that the condition was present 
before the effective date of coverage (or 
if coverage is denied, the date of the 
denial) under a group health plan or 
group or individual health insurance 
coverage (or other coverage provided to 
Federally eligible individuals pursuant 
to 45 CFR part 148), whether or not any 
medical advice, diagnosis, care, or 
treatment was recommended or re-
ceived before that day. A preexisting 
condition exclusion includes any limi-
tation or exclusion of benefits (includ-
ing a denial of coverage) applicable to 
an individual as a result of information 
relating to an individual’s health sta-
tus before the individual’s effective 
date of coverage (or if coverage is de-
nied, the date of the denial) under a 
group health plan, or group or indi-
vidual health insurance coverage (or 
other coverage provided to Federally 
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eligible individuals pursuant to 45 CFR 
part 148), such as a condition identified 
as a result of a pre-enrollment ques-
tionnaire or physical examination 
given to the individual, or review of 
medical records relating to the pre-en-
rollment period. 

Public health plan means public health 
plan within the meaning of § 2590.701– 
4(a)(1)(ix). 

Public Health Service Act (PHS Act) 
means the Public Health Service Act 
(42 U.S.C. 201, et seq.). 

Short-term, limited-duration insurance 
means health insurance coverage pro-
vided pursuant to a contract with an 
issuer that: 

(1) Has an expiration date specified in 
the contract that is less than 12 
months after the original effective date 
of the contract and, taking into ac-
count renewals or extensions, has a du-
ration of no longer than 36 months in 
total; 

(2) With respect to policies having a 
coverage start date before January 1, 
2019, displays prominently in the con-
tract and in any application materials 
provided in connection with enrollment 
in such coverage in at least 14 point 
type the language in the following No-
tice 1, excluding the heading ‘‘Notice 
1,’’ with any additional information re-
quired by applicable state law: 

NOTICE 1: 

This coverage is not required to comply 
with certain federal market requirements for 
health insurance, principally those con-
tained in the Affordable Care Act. Be sure to 
check your policy carefully to make sure 
you are aware of any exclusions or limita-
tions regarding coverage of preexisting con-
ditions or health benefits (such as hos-
pitalization, emergency services, maternity 
care, preventive care, prescription drugs, and 
mental health and substance use disorder 
services). Your policy might also have life-
time and/or annual dollar limits on health 
benefits. If this coverage expires or you lose 
eligibility for this coverage, you might have 
to wait until an open enrollment period to 
get other health insurance coverage. Also, 
this coverage is not ‘‘minimum essential 
coverage.’’ If you don’t have minimum essen-
tial coverage for any month in 2018, you may 
have to make a payment when you file your 
tax return unless you qualify for an exemp-
tion from the requirement that you have 
health coverage for that month. 

(3) With respect to policies having a 
coverage start date on or after January 
1, 2019, displays prominently in the 
contract and in any application mate-
rials provided in connection with en-
rollment in such coverage in at least 14 
point type the language in the fol-
lowing Notice 2, excluding the heading 
‘‘Notice 2,’’ with any additional infor-
mation required by applicable state 
law: 

NOTICE 2: 

This coverage is not required to comply 
with certain federal market requirements for 
health insurance, principally those con-
tained in the Affordable Care Act. Be sure to 
check your policy carefully to make sure 
you are aware of any exclusions or limita-
tions regarding coverage of preexisting con-
ditions or health benefits (such as hos-
pitalization, emergency services, maternity 
care, preventive care, prescription drugs, and 
mental health and substance use disorder 
services). Your policy might also have life-
time and/or annual dollar limits on health 
benefits. If this coverage expires or you lose 
eligibility for this coverage, you might have 
to wait until an open enrollment period to 
get other health insurance coverage. 

(4) If a court holds the 36-month max-
imum duration provision set forth in 
paragraph (1) of this definition or its 
applicability to any person or cir-
cumstances invalid, the remaining pro-
visions and their applicability to other 
people or circumstances shall continue 
in effect. 

Significant break in coverage means a 
significant break in coverage within the 
meaning of § 2590.701–4(b)(2)(iii). 

Special enrollment means enrollment 
in a group health plan or group health 
insurance coverage under the rights de-
scribed in § 2590.701–6. 

State means each of the several 
States, the District of Columbia, Puer-
to Rico, the Virgin Islands, Guam, 
American Samoa, and the Northern 
Mariana Islands. 

State health benefits risk pool means a 
State health benefits risk pool within the 
meaning of § 2590.701–4(a)(1)(vii). 

Travel insurance means insurance 
coverage for personal risks incident to 
planned travel, which may include, but 
is not limited to, interruption or can-
cellation of trip or event, loss of bag-
gage or personal effects, damages to 
accommodations or rental vehicles, 
and sickness, accident, disability, or 
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death occurring during travel, provided 
that the health benefits are not offered 
on a stand-alone basis and are inci-
dental to other coverage. For this pur-
pose, the term travel insurance does 
not include major medical plans that 
provide comprehensive medical protec-
tion for travelers with trips lasting 6 
months or longer, including, for exam-
ple, those working overseas as an expa-
triate or military personnel being de-
ployed. 

Waiting period means waiting period 
within the meaning of § 2590.715–2708(b). 

[69 FR 78763, Dec. 30, 2004, as amended at 74 
FR 51683, Oct. 7, 2009; 75 FR 37229, June 28, 
2010; 79 FR 10308, Feb. 24, 2014; 80 FR 72256, 
Nov. 18, 2015; 81 FR 75325, Oct. 31, 2016; 83 FR 
38242, Aug. 3, 2018; 84 FR 29001, June 20, 2019] 

§ 2590.701–3 Limitations on preexisting 
condition exclusion period. Limi-
tations on preexisting condition ex-
clusion period. 

(a) Preexisting condition exclusion de-
fined—(1) A preexisting condition exclu-
sion means a preexisting condition exclu-
sion within the meaning of § 2590.701–2. 

(2) Examples. The rules of this para-
graph (a)(1) are illustrated by the fol-
lowing examples: 

Example 1. (i) Facts. A group health plan 
provides benefits solely through an insur-
ance policy offered by Issuer S. At the expi-
ration of the policy, the plan switches cov-
erage to a policy offered by Issuer T. Issuer 
T’s policy excludes benefits for any pros-
thesis if the body part was lost before the ef-
fective date of coverage under the policy. 

(ii) Conclusion. In this Example 1, the exclu-
sion of benefits for any prosthesis if the body 
part was lost before the effective date of cov-
erage is a preexisting condition exclusion be-
cause it operates to exclude benefits for a 
condition based on the fact that the condi-
tion was present before the effective date of 
coverage under the policy. The exclusion of 
benefits, therefore, is prohibited. 

Example 2. (i) Facts. A group health plan 
provides coverage for cosmetic surgery in 
cases of accidental injury, but only if the in-
jury occurred while the individual was cov-
ered under the plan. 

(ii) Conclusion. In this Example 2, the plan 
provision excluding cosmetic surgery bene-
fits for individuals injured before enrolling 
in the plan is a preexisting condition exclu-
sion because it operates to exclude benefits 
relating to a condition based on the fact that 
the condition was present before the effec-
tive date of coverage. The plan provision, 
therefore, is prohibited. 

Example 3. (i) Facts. A group health plan 
provides coverage for the treatment of diabe-
tes, generally not subject to any require-
ment to obtain an approval for a treatment 
plan. However, if an individual was diag-
nosed with diabetes before the effective date 
of coverage under the plan, diabetes cov-
erage is subject to a requirement to obtain 
approval of a treatment plan in advance. 

(ii) Conclusion. In this Example 3, the re-
quirement to obtain advance approval of a 
treatment plan is a preexisting condition ex-
clusion because it limits benefits for a condi-
tion based on the fact that the condition was 
present before the effective date of coverage. 
The plan provision, therefore, is prohibited. 

Example 4. (i) Facts. A group health plan 
provides coverage for three infertility treat-
ments. The plan counts against the three- 
treatment limit benefits provided under 
prior health coverage. 

(ii) Conclusion. In this Example 4, counting 
benefits for a specific condition provided 
under prior health coverage against a treat-
ment limit for that condition is a preexisting 
condition exclusion because it operates to 
limit benefits for a condition based on the 
fact that the condition was present before 
the effective date of coverage. The plan pro-
vision, therefore, is prohibited. 

Example 5. (i) Facts. When an individual’s 
coverage begins under a group health plan, 
the individual generally becomes eligible for 
all benefits. However, benefits for pregnancy 
are not available until the individual has 
been covered under the plan for 12 months. 

(ii) Conclusion. In this Example 5, the re-
quirement to be covered under the plan for 12 
months to be eligible for pregnancy benefits 
is a subterfuge for a preexisting condition 
exclusion because it is designed to exclude 
benefits for a condition (pregnancy) that 
arose before the effective date of coverage. 
The plan provision, therefore, is prohibited. 

Example 6. (i) Facts. A group health plan 
provides coverage for medically necessary 
items and services, generally including 
treatment of heart conditions. However, the 
plan does not cover those same items and 
services when used for treatment of con-
genital heart conditions. 

(ii) Conclusion. In this Example 6, the exclu-
sion of coverage for treatment of congenital 
heart conditions is a preexisting condition 
exclusion because it operates to exclude ben-
efits relating to a condition based on the fact 
that the condition was present before the ef-
fective date of coverage. The plan provision, 
therefore, is prohibited. 

Example 7. (i) Facts. A group health plan 
generally provides coverage for medically 
necessary items and services. However, the 
plan excludes coverage for the treatment of 
cleft palate. 

(ii) Conclusion. In this Example 7, the exclu-
sion of coverage for treatment of cleft palate 
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is not a preexisting condition exclusion be-
cause the exclusion applies regardless of 
when the condition arose relative to the ef-
fective date of coverage. The plan provision, 
therefore, is not prohibited. (But see 45 CFR 
147.150, which may require coverage of cleft 
palate as an essential health benefit for 
health insurance coverage in the individual 
or small group market, depending on the es-
sential health benefits benchmark plan as 
defined in 45 CFR 156.20). 

Example 8. (i) Facts. A group health plan 
provides coverage for treatment of cleft pal-
ate, but only if the individual being treated 
has been continuously covered under the 
plan from the date of birth. 

(ii) Conclusion. In this Example 8, the exclu-
sion of coverage for treatment of cleft palate 
for individuals who have not been covered 
under the plan from the date of birth oper-
ates to exclude benefits in relation to a con-
dition based on the fact that the condition 
was present before the effective date of cov-
erage. The plan provision, therefore, is pro-
hibited. 

(b) General rules. See § 2590.715–2704 for 
rules prohibiting the imposition of a 
preexisting condition exclusion. 

[69 FR 78763, Dec. 30, 2004, as amended at 75 
FR 37229, June 28, 2010; 79 FR 10308, Feb. 24, 
2014; 80 FR 72256, Nov. 18, 2015] 

§ 2590.701–4 Rules relating to cred-
itable coverage. 

(a) General rules—(1) Creditable cov-
erage. For purposes of this section, ex-
cept as provided in paragraph (a)(2) of 
this section, the term creditable cov-
erage means coverage of an individual 
under any of the following: 

(i) A group health plan as defined in 
§ 2590.732(a). 

(ii) Health insurance coverage as de-
fined in § 2590.701–2 (whether or not the 
entity offering the coverage is subject 
to Part 7 of Subtitle B of Title I of the 
Act, and without regard to whether the 
coverage is offered in the group mar-
ket, the individual market, or other-
wise). 

(iii) Part A or B of Title XVIII of the 
Social Security Act (Medicare). 

(iv) Title XIX of the Social Security 
Act (Medicaid), other than coverage 
consisting solely of benefits under sec-
tion 1928 of the Social Security Act 
(the program for distribution of pedi-
atric vaccines). 

(v) Title 10 U.S.C. Chapter 55 (med-
ical and dental care for members and 
certain former members of the uni-

formed services, and for their depend-
ents; for purposes of Title 10 U.S.C. 
Chapter 55, uniformed services means 
the armed forces and the Commis-
sioned Corps of the National Oceanic 
and Atmospheric Administration and 
of the Public Health Service). 

(vi) A medical care program of the 
Indian Health Service or of a tribal or-
ganization. 

(vii) A State health benefits risk 
pool. For purposes of this section, a 
State health benefits risk pool means— 

(A) An organization qualifying under 
section 501(c)(26) of the Internal Rev-
enue Code; 

(B) A qualified high risk pool de-
scribed in section 2744(c)(2) of the PHS 
Act; or 

(C) Any other arrangement sponsored 
by a State, the membership composi-
tion of which is specified by the State 
and which is established and main-
tained primarily to provide health cov-
erage for individuals who are residents 
of such State and who, by reason of the 
existence or history of a medical condi-
tion— 

(1) Are unable to acquire medical 
care coverage for such condition 
through insurance or from an HMO, or 

(2) Are able to acquire such coverage 
only at a rate which is substantially in 
excess of the rate for such coverage 
through the membership organization. 

(viii) A health plan offered under 
Title 5 U.S.C. Chapter 89 (the Federal 
Employees Health Benefits Program). 

(ix) A public health plan. For pur-
poses of this section, a public health 
plan means any plan established or 
maintained by a State, the U.S. gov-
ernment, a foreign country, or any po-
litical subdivision of a State, the U.S. 
government, or a foreign country that 
provides health coverage to individuals 
who are enrolled in the plan. 

(x) A health benefit plan under sec-
tion 5(e) of the Peace Corps Act (22 
U.S.C. 2504(e)). 

(xi) Title XXI of the Social Security 
Act (State Children’s Health Insurance 
Program). 

(2) Excluded coverage. Creditable cov-
erage does not include coverage of sole-
ly excepted benefits (described in 
§ 2590.732). 

(b) Counting creditable coverage rules 
superseded by prohibition on preexisting 
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condition exclusion. See § 2590.715–2704 for 
rules prohibiting the imposition of a 
preexisting condition exclusion. 

[69 FR 78763, Dec. 30, 2004, as amended at 79 
FR 10309, Feb. 24, 2014] 

§ 2590.701–5 Evidence of creditable 
coverage. 

(a) In general. The rules for providing 
certificates of creditable coverage and 
demonstrating creditable coverage 
have been superseded by the prohibi-
tion on preexisting condition exclu-
sions. See § 2590.715–2704 for rules pro-
hibiting the imposition of a preexisting 
condition exclusion. 

(b) Applicability. The provisions of 
this section apply beginning December 
31, 2014. 

[79 FR 10309, Feb. 24, 2014] 

§ 2590.701–6 Special enrollment peri-
ods. 

(a) Special enrollment for certain indi-
viduals who lose coverage—(1) In general. 
A group health plan, and a health in-
surance issuer offering health insur-
ance coverage in connection with a 
group health plan, is required to per-
mit current employees and dependents 
(as defined in § 2590.701–2) who are de-
scribed in paragraph (a)(2) of this sec-
tion to enroll for coverage under the 
terms of the plan if the conditions in 
paragraph (a)(3) of this section are sat-
isfied. The special enrollment rights 
under this paragraph (a) apply without 
regard to the dates on which an indi-
vidual would otherwise be able to en-
roll under the plan. 

(2) Individuals eligible for special en-
rollment—(i) When employee loses cov-
erage. A current employee and any de-
pendents (including the employee’s 
spouse) each are eligible for special en-
rollment in any benefit package under 
the plan (subject to plan eligibility 
rules conditioning dependent enroll-
ment on enrollment of the employee) 
if— 

(A) The employee and the dependents 
are otherwise eligible to enroll in the 
benefit package; 

(B) When coverage under the plan 
was previously offered, the employee 
had coverage under any group health 
plan or health insurance coverage; and 

(C) The employee satisfies the condi-
tions of paragraph (a)(3)(i), (ii), or (iii) 
of this section and, if applicable, para-
graph (a)(3)(iv) of this section. 

(ii) When dependent loses coverage—(A) 
A dependent of a current employee (in-
cluding the employee’s spouse) and the 
employee each are eligible for special 
enrollment in any benefit package 
under the plan (subject to plan eligi-
bility rules conditioning dependent en-
rollment on enrollment of the em-
ployee) if— 

(1) The dependent and the employee 
are otherwise eligible to enroll in the 
benefit package; 

(2) When coverage under the plan was 
previously offered, the dependent had 
coverage under any group health plan 
or health insurance coverage; and 

(3) The dependent satisfies the condi-
tions of paragraph (a)(3)(i), (ii), or (iii) 
of this section and, if applicable, para-
graph (a)(3)(iv) of this section. 

(B) However, the plan or issuer is not 
required to enroll any other dependent 
unless that dependent satisfies the cri-
teria of this paragraph (a)(2)(ii), or the 
employee satisfies the criteria of para-
graph (a)(2)(i) of this section. 

(iii) Examples. The rules of this para-
graph (a)(2) are illustrated by the fol-
lowing examples: 

Example 1. (i) Facts. Individual A works for 
Employer X. A, A’s spouse, and A’s dependent 
children are eligible but not enrolled for cov-
erage under X’s group health plan. A’s spouse 
works for Employer Y and at the time cov-
erage was offered under X’s plan, A was en-
rolled in coverage under Y’s plan. Then, A 
loses eligibility for coverage under Y’s plan. 

(ii) Conclusion. In this Example 1, because A 
satisfies the conditions for special enroll-
ment under paragraph (a)(2)(i) of this sec-
tion, A, A’s spouse, and A’s dependent chil-
dren are eligible for special enrollment under 
X’s plan. 

Example 2. (i) Facts. Individual A and A’s 
spouse are eligible but not enrolled for cov-
erage under Group Health Plan P maintained 
by A’s employer. When A was first presented 
with an opportunity to enroll A and A’s 
spouse, they did not have other coverage. 
Later, A and A’s spouse enroll in Group 
Health Plan Q maintained by the employer 
of A’s spouse. During a subsequent open en-
rollment period in P, A and A’s spouse did 
not enroll because of their coverage under Q. 
They then lose eligibility for coverage under 
Q. 

(ii) Conclusion. In this Example 2, because A 
and A’s spouse were covered under Q when 
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they did not enroll in P during open enroll-
ment, they satisfy the conditions for special 
enrollment under paragraphs (a)(2)(i) and (ii) 
of this section. Consequently, A and A’s 
spouse are eligible for special enrollment 
under P. 

Example 3. (i) Facts. Individual B works for 
Employer X. B and B’s spouse are eligible 
but not enrolled for coverage under X’s 
group health plan. B’s spouse works for Em-
ployer Y and at the time coverage was of-
fered under X’s plan, B’s spouse was enrolled 
in self-only coverage under Y’s group health 
plan. Then, B’s spouse loses eligibility for 
coverage under Y’s plan. 

(ii) Conclusion. In this Example 3, because 
B’s spouse satisfies the conditions for special 
enrollment under paragraph (a)(2)(ii) of this 
section, both B and B’s spouse are eligible 
for special enrollment under X’s plan. 

Example 4. (i) Facts. Individual A works for 
Employer X. X maintains a group health 
plan with two benefit packages—an HMO op-
tion and an indemnity option. Self-only and 
family coverage are available under both op-
tions. A enrolls for self-only coverage in the 
HMO option. A’s spouse works for Employer 
Y and was enrolled for self-only coverage 
under Y’s plan at the time coverage was of-
fered under X’s plan. Then, A’s spouse loses 
coverage under Y’s plan. A requests special 
enrollment for A and A’s spouse under the 
plan’s indemnity option. 

(ii) Conclusion. In this Example 4, because 
A’s spouse satisfies the conditions for special 
enrollment under paragraph (a)(2)(ii) of this 
section, both A and A’s spouse can enroll in 
either benefit package under X’s plan. There-
fore, if A requests enrollment in accordance 
with the requirements of this section, the 
plan must allow A and A’s spouse to enroll in 
the indemnity option. 

(3) Conditions for special enrollment— 
(i) Loss of eligibility for coverage. In the 
case of an employee or dependent who 
has coverage that is not COBRA con-
tinuation coverage, the conditions of 
this paragraph (a)(3)(i) are satisfied at 
the time the coverage is terminated as 
a result of loss of eligibility (regardless 
of whether the individual is eligible for 
or elects COBRA continuation cov-
erage). Loss of eligibility under this 
paragraph (a)(3)(i) does not include a 
loss due to the failure of the employee 
or dependent to pay premiums on a 
timely basis or termination of cov-
erage for cause (such as making a 
fraudulent claim or an intentional mis-
representation of a material fact in 
connection with the plan). Loss of eli-
gibility for coverage under this para-

graph (a)(3)(i) includes (but is not lim-
ited to)— 

(A) Loss of eligibility for coverage as 
a result of legal separation, divorce, 
cessation of dependent status (such as 
attaining the maximum age to be eligi-
ble as a dependent child under the 
plan), death of an employee, termi-
nation of employment, reduction in the 
number of hours of employment, and 
any loss of eligibility for coverage 
after a period that is measured by ref-
erence to any of the foregoing; 

(B) In the case of coverage offered 
through an HMO, or other arrange-
ment, in the individual market that 
does not provide benefits to individuals 
who no longer reside, live, or work in a 
service area, loss of coverage because 
an individual no longer resides, lives, 
or works in the service area (whether 
or not within the choice of the indi-
vidual); 

(C) In the case of coverage offered 
through an HMO, or other arrange-
ment, in the group market that does 
not provide benefits to individuals who 
no longer reside, live, or work in a 
service area, loss of coverage because 
an individual no longer resides, lives, 
or works in the service area (whether 
or not within the choice of the indi-
vidual), and no other benefit package is 
available to the individual; and 

(D) A situation in which a plan no 
longer offers any benefits to the class 
of similarly situated individuals (as de-
scribed in § 2590.702(d)) that includes 
the individual. 

(ii) Termination of employer contribu-
tions. In the case of an employee or de-
pendent who has coverage that is not 
COBRA continuation coverage, the 
conditions of this paragraph (a)(3)(ii) 
are satisfied at the time employer con-
tributions towards the employee’s or 
dependent’s coverage terminate. Em-
ployer contributions include contribu-
tions by any current or former em-
ployer that was contributing to cov-
erage for the employee or dependent. 

(iii) Exhaustion of COBRA continu-
ation coverage. In the case of an em-
ployee or dependent who has coverage 
that is COBRA continuation coverage, 
the conditions of this paragraph 
(a)(3)(iii) are satisfied at the time the 
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COBRA continuation coverage is ex-
hausted. For purposes of this para-
graph (a)(3)(iii), an individual who sat-
isfies the conditions for special enroll-
ment of paragraph (a)(3)(i) of this sec-
tion, does not enroll, and instead elects 
and exhausts COBRA continuation cov-
erage satisfies the conditions of this 
paragraph (a)(3)(iii). (Exhaustion of 
COBRA continuation coverage is defined 
in § 2590.701–2.) 

(iv) Written statement. A plan may re-
quire an employee declining coverage 
(for the employee or any dependent of 
the employee) to state in writing 
whether the coverage is being declined 
due to other health coverage only if, at 
or before the time the employee de-
clines coverage, the employee is pro-
vided with notice of the requirement to 
provide the statement (and the con-
sequences of the employee’s failure to 
provide the statement). If a plan re-
quires such a statement, and an em-
ployee does not provide it, the plan is 
not required to provide special enroll-
ment to the employee or any dependent 
of the employee under this paragraph 
(a)(3). A plan must treat an employee 
as having satisfied the plan require-
ment permitted under this paragraph 
(a)(3)(iv) if the employee provides a 
written statement that coverage was 
being declined because the employee or 
dependent had other coverage; a plan 
cannot require anything more for the 
employee to satisfy the plan’s require-
ment to provide a written statement. 
(For example, the plan cannot require 
that the statement be notarized.) 

(v) The rules of this paragraph (a)(3) 
are illustrated by the following exam-
ples: 

Example 1. (i) Facts. Individual D enrolls in 
a group health plan maintained by Employer 
Y. At the time D enrolls, Y pays 70 percent 
of the cost of employee coverage and D pays 
the rest. Y announces that beginning Janu-
ary 1, Y will no longer make employer con-
tributions towards the coverage. Employees 
may maintain coverage, however, if they pay 
the total cost of the coverage. 

(ii) Conclusion. In this Example 1, employer 
contributions towards D’s coverage ceased 
on January 1 and the conditions of paragraph 
(a)(3)(ii) of this section are satisfied on this 
date (regardless of whether D elects to pay 
the total cost and continue coverage under 
Y’s plan). 

Example 2. (i) Facts. A group health plan 
provides coverage through two options—Op-

tion 1 and Option 2. Employees can enroll in 
either option only within 30 days of hire or 
on January 1 of each year. Employee A is eli-
gible for both options and enrolls in Option 
1. Effective July 1 the plan terminates cov-
erage under Option 1 and the plan does not 
create an immediate open enrollment oppor-
tunity into Option 2. 

(ii) Conclusion. In this Example 2, A has ex-
perienced a loss of eligibility for coverage 
that satisfies paragraph (a)(3)(i) of this sec-
tion, and has satisfied the other conditions 
for special enrollment under paragraph 
(a)(2)(i) of this section. Therefore, if A satis-
fies the other conditions of this paragraph 
(a), the plan must permit A to enroll in Op-
tion 2 as a special enrollee. (A may also be 
eligible to enroll in another group health 
plan, such as a plan maintained by the em-
ployer of A’s spouse, as a special enrollee.) 
The outcome would be the same if Option 1 
was terminated by an issuer and the plan 
made no other coverage available to A. 

Example 3. (i) Facts. Individual C is covered 
under a group health plan maintained by 
Employer X. While covered under X’s plan, C 
was eligible for but did not enroll in a plan 
maintained by Employer Z, the employer of 
C’s spouse. C terminates employment with X 
and loses eligibility for coverage under X’s 
plan. C has a special enrollment right to en-
roll in Z’s plan, but C instead elects COBRA 
continuation coverage under X’s plan. C ex-
hausts COBRA continuation coverage under 
X’s plan and requests special enrollment in 
Z’s plan. 

(ii) Conclusion. In this Example 3, C has sat-
isfied the conditions for special enrollment 
under paragraph (a)(3)(iii) of this section, 
and has satisfied the other conditions for 
special enrollment under paragraph (a)(2)(i) 
of this section. The special enrollment right 
that C had into Z’s plan immediately after 
the loss of eligibility for coverage under X’s 
plan was an offer of coverage under Z’s plan. 
When C later exhausts COBRA coverage 
under X’s plan, C has a second special enroll-
ment right in Z’s plan. 

(4) Applying for special enrollment and 
effective date of coverage. (i) A plan or 
issuer must allow an employee a period 
of at least 30 days after an event de-
scribed in paragraph (a)(3) of this sec-
tion to request enrollment (for the em-
ployee or the employee’s dependent). 

(ii) Coverage must begin no later 
than the first day of the first calendar 
month beginning after the date the 
plan or issuer receives the request for 
special enrollment. 

(b) Special enrollment with respect to 
certain dependent beneficiaries—(1) In 
general. A group health plan, and a 
health insurance issuer offering health 
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insurance coverage in connection with 
a group health plan, that makes cov-
erage available with respect to depend-
ents is required to permit individuals 
described in paragraph (b)(2) of this 
section to be enrolled for coverage in a 
benefit package under the terms of the 
plan. Paragraph (b)(3) of this section 
describes the required special enroll-
ment period and the date by which cov-
erage must begin. The special enroll-
ment rights under this paragraph (b) 
apply without regard to the dates on 
which an individual would otherwise be 
able to enroll under the plan. 

(2) Individuals eligible for special en-
rollment. An individual is described in 
this paragraph (b)(2) if the individual is 
otherwise eligible for coverage in a 
benefit package under the plan and if 
the individual is described in paragraph 
(b)(2)(i), (ii), (iii), (iv), (v), or (vi) of this 
section. 

(i) Current employee only. A current 
employee is described in this paragraph 
(b)(2)(i) if a person becomes a depend-
ent of the individual through marriage, 
birth, adoption, or placement for adop-
tion. 

(ii) Spouse of a participant only. An in-
dividual is described in this paragraph 
(b)(2)(ii) if either— 

(A) The individual becomes the 
spouse of a participant; or 

(B) The individual is a spouse of a 
participant and a child becomes a de-
pendent of the participant through 
birth, adoption, or placement for adop-
tion. 

(iii) Current employee and spouse. A 
current employee and an individual 
who is or becomes a spouse of such an 
employee, are described in this para-
graph (b)(2)(iii) if either— 

(A) The employee and the spouse be-
come married; or 

(B) The employee and spouse are 
married and a child becomes a depend-
ent of the employee through birth, 
adoption, or placement for adoption. 

(iv) Dependent of a participant only. 
An individual is described in this para-
graph (b)(2)(iv) if the individual is a de-
pendent (as defined in § 2590.701–2) of a 
participant and the individual has be-
come a dependent of the participant 
through marriage, birth, adoption, or 
placement for adoption. 

(v) Current employee and a new de-
pendent. A current employee and an in-
dividual who is a dependent of the em-
ployee, are described in this paragraph 
(b)(2)(v) if the individual becomes a de-
pendent of the employee through mar-
riage, birth, adoption, or placement for 
adoption. 

(vi) Current employee, spouse, and a 
new dependent. A current employee, the 
employee’s spouse, and the employee’s 
dependent are described in this para-
graph (b)(2)(vi) if the dependent be-
comes a dependent of the employee 
through marriage, birth, adoption, or 
placement for adoption. 

(3) Applying for special enrollment and 
effective date of coverage—(i) Request. A 
plan or issuer must allow an individual 
a period of at least 30 days after the 
date of the marriage, birth, adoption, 
or placement for adoption (or, if de-
pendent coverage is not generally made 
available at the time of the marriage, 
birth, adoption, or placement for adop-
tion, a period of at least 30 days after 
the date the plan makes dependent cov-
erage generally available) to request 
enrollment (for the individual or the 
individual’s dependent). 

(ii) Reasonable procedures for special 
enrollment. [Reserved] 

(iii) Date coverage must begin—(A) 
Marriage. In the case of marriage, cov-
erage must begin no later than the 
first day of the first calendar month 
beginning after the date the plan or 
issuer receives the request for special 
enrollment. 

(B) Birth, adoption, or placement for 
adoption. Coverage must begin in the 
case of a dependent’s birth on the date 
of birth and in the case of a depend-
ent’s adoption or placement for adop-
tion no later than the date of such 
adoption or placement for adoption (or, 
if dependent coverage is not made gen-
erally available at the time of the 
birth, adoption, or placement for adop-
tion, the date the plan makes depend-
ent coverage available). 

(4) Examples. The rules of this para-
graph (b) are illustrated by the fol-
lowing examples: 

Example 1. (i) Facts. An employer maintains 
a group health plan that offers all employees 
employee-only coverage, employee-plus- 
spouse coverage, or family coverage. Under 
the terms of the plan, any employee may 
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elect to enroll when first hired (with cov-
erage beginning on the date of hire) or dur-
ing an annual open enrollment period held 
each December (with coverage beginning the 
following January 1). Employee A is hired on 
September 3. A is married to B, and they 
have no children. On March 15 in the fol-
lowing year a child C is born to A and B. Be-
fore that date, A and B have not been en-
rolled in the plan. 

(ii) Conclusion. In this Example 1, the condi-
tions for special enrollment of an employee 
with a spouse and new dependent under para-
graph (b)(2)(vi) of this section are satisfied. 
If A satisfies the conditions of paragraph 
(b)(3) of this section for requesting enroll-
ment timely, the plan will satisfy this para-
graph (b) if it allows A to enroll either with 
employee-only coverage, with employee- 
plus-spouse coverage (for A and B), or with 
family coverage (for A, B, and C). The plan 
must allow whatever coverage is chosen to 
begin on March 15, the date of C’s birth. 

Example 2. (i) Facts. Individual D works for 
Employer X. X maintains a group health 
plan with two benefit packages—an HMO op-
tion and an indemnity option. Self-only and 
family coverage are available under both op-
tions. D enrolls for self-only coverage in the 
HMO option. Then, a child, E, is placed for 
adoption with D. Within 30 days of the place-
ment of E for adoption, D requests enroll-
ment for D and E under the plan’s indemnity 
option. 

(ii) Conclusion. In this Example 2, D and E 
satisfy the conditions for special enrollment 
under paragraphs (b)(2)(v) and (b)(3) of this 
section. Therefore, the plan must allow D 
and E to enroll in the indemnity coverage, 
effective as of the date of the placement for 
adoption. 

(c) Notice of special enrollment. At or 
before the time an employee is ini-
tially offered the opportunity to enroll 
in a group health plan, the plan must 
furnish the employee with a notice of 
special enrollment that complies with 
the requirements of this paragraph (c). 

(1) Description of special enrollment 
rights. The notice of special enrollment 
must include a description of special 
enrollment rights. The following model 
language may be used to satisfy this 
requirement: 

If you are declining enrollment for your-
self or your dependents (including your 
spouse) because of other health insurance or 
group health plan coverage, you may be able 
to enroll yourself and your dependents in 
this plan if you or your dependents lose eligi-
bility for that other coverage (or if the em-
ployer stops contributing towards your or 
your dependents’ other coverage). However, 
you must request enrollment within [insert 

‘‘30 days’’ or any longer period that applies 
under the plan] after your or your depend-
ents’ other coverage ends (or after the em-
ployer stops contributing toward the other 
coverage). 

In addition, if you have a new dependent as 
a result of marriage, birth, adoption, or 
placement for adoption, you may be able to 
enroll yourself and your dependents. How-
ever, you must request enrollment within 
[insert ‘‘30 days’’ or any longer period that 
applies under the plan] after the marriage, 
birth, adoption, or placement for adoption. 

To request special enrollment or obtain 
more information, contact [insert the name, 
title, telephone number, and any additional 
contact information of the appropriate plan 
representative]. 

(2) Additional information that may be 
required. The notice of special enroll-
ment must also include, if applicable, 
the notice described in paragraph 
(a)(3)(iv) of this section (the notice re-
quired to be furnished to an individual 
declining coverage if the plan requires 
the reason for declining coverage to be 
in writing). 

(d) Treatment of special enrollees. (1) If 
an individual requests enrollment 
while the individual is entitled to spe-
cial enrollment under either paragraph 
(a) or (b) of this section, the individual 
is a special enrollee, even if the request 
for enrollment coincides with a late en-
rollment opportunity under the plan. 
Therefore, the individual cannot be 
treated as a late enrollee. 

(2) Special enrollees must be offered 
all the benefit packages available to 
similarly situated individuals who en-
roll when first eligible. For this pur-
pose, any difference in benefits or cost- 
sharing requirements for different indi-
viduals constitutes a different benefit 
package. In addition, a special enrollee 
cannot be required to pay more for cov-
erage than a similarly situated indi-
vidual who enrolls in the same cov-
erage when first eligible. 

(3) The rules of this section are illus-
trated by the following example: 

Example. (i) Facts. Employer Y maintains a 
group health plan that has an enrollment pe-
riod for late enrollees every November 1 
through November 30 with coverage effective 
the following January 1. On October 18, Indi-
vidual B loses coverage under another group 
health plan and satisfies the requirements of 
paragraphs (a)(2), (3), and (4) of this section. 
B submits a completed application for cov-
erage on November 2. 
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(ii) Conclusion. In this Example, B is a spe-
cial enrollee. Therefore, even though B’s re-
quest for enrollment coincides with an open 
enrollment period, B’s coverage is required 
to be made effective no later than December 
1 (rather than the plan’s January 1 effective 
date for late enrollees). 

[69 FR 78763, Dec. 30, 2004, as amended at 79 
FR 10309, Feb. 24, 2014] 

§ 2590.701–7 HMO affiliation period as 
an alternative to a preexisting con-
dition exclusion. 

The rules for HMO affiliation periods 
have been superseded by the prohibi-
tion on preexisting condition exclu-
sions. See § 2590.715–2704 for rules pro-
hibiting the imposition of a preexisting 
condition exclusion. 

[79 FR 10309, Feb. 24, 2014] 

§ 2590.701–8 Interaction With the Fam-
ily and Medical Leave Act. [Re-
served] 

§ 2590.702 Prohibiting discrimination 
against participants and bene-
ficiaries based on a health factor. 

(a) Health factors. (1) The term health 
factor means, in relation to an indi-
vidual, any of the following health sta-
tus-related factors: 

(i) Health status; 
(ii) Medical condition (including both 

physical and mental illnesses), as de-
fined in § 2590.701–2; 

(iii) Claims experience; 
(iv) Receipt of health care; 
(v) Medical history; 
(vi) Genetic information, as defined 

in § 2590.702–1(a)(3) of this Part. 
(vii) Evidence of insurability; or 
(viii) Disability. 
(2) Evidence of insurability in-

cludes— 
(i) Conditions arising out of acts of 

domestic violence; and 
(ii) Participation in activities such 

as motorcycling, snowmobiling, all-ter-
rain vehicle riding, horseback riding, 
skiing, and other similar activities. 

(3) The decision whether health cov-
erage is elected for an individual (in-
cluding the time chosen to enroll, such 
as under special enrollment or late en-
rollment) is not, itself, within the 
scope of any health factor. (However, 
under § 2590.701–6, a plan or issuer must 
treat special enrollees the same as 

similarly situated individuals who are 
enrolled when first eligible.) 

(b) Prohibited discrimination in rules 
for eligibility—(1) In general. (i) A group 
health plan, and a health insurance 
issuer offering health insurance cov-
erage in connection with a group 
health plan, may not establish any rule 
for eligibility (including continued eli-
gibility) of any individual to enroll for 
benefits under the terms of the plan or 
group health insurance coverage that 
discriminates based on any health fac-
tor that relates to that individual or a 
dependent of that individual. This rule 
is subject to the provisions of para-
graph (b)(2) of this section (explaining 
how this rule applies to benefits), para-
graph (d) of this section (containing 
rules for establishing groups of simi-
larly situated individuals), paragraph 
(e) of this section (relating to non-
confinement, actively-at-work, and 
other service requirements), paragraph 
(f) of this section (relating to wellness 
programs), and paragraph (g) of this 
section (permitting favorable treat-
ment of individuals with adverse 
health factors). 

(ii) For purposes of this section, rules 
for eligibility include, but are not lim-
ited to, rules relating to— 

(A) Enrollment; 
(B) The effective date of coverage; 
(C) Waiting (or affiliation) periods; 
(D) Late and special enrollment; 
(E) Eligibility for benefit packages 

(including rules for individuals to 
change their selection among benefit 
packages); 

(F) Benefits (including rules relating 
to covered benefits, benefit restric-
tions, and cost-sharing mechanisms 
such as coinsurance, copayments, and 
deductibles), as described in para-
graphs (b)(2) and (3) of this section; 

(G) Continued eligibility; and 
(H) Terminating coverage (including 

disenrollment) of any individual under 
the plan. 

(iii) The rules of this paragraph (b)(1) 
are illustrated by the following exam-
ples: 

Example 1. (i) Facts. An employer sponsors 
a group health plan that is available to all 
employees who enroll within the first 30 days 
of their employment. However, employees 
who do not enroll within the first 30 days 
cannot enroll later unless they pass a phys-
ical examination. 
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(ii) Conclusion. In this Example 1, the 
requirement to pass a physical exam-
ination in order to enroll in the plan is 
a rule for eligibility that discriminates 
based on one or more health factors 
and thus violates this paragraph (b)(1). 

Example 2. (i) Facts. Under an employer’s 
group health plan, employees who enroll dur-
ing the first 30 days of employment (and dur-
ing special enrollment periods) may choose 
between two benefit packages: an indemnity 
option and an HMO option. However, em-
ployees who enroll during late enrollment 
are permitted to enroll only in the HMO op-
tion and only if they provide evidence of 
good health. 

(ii) Conclusion. In this Example 2, the 
requirement to provide evidence of 
good health in order to be eligible for 
late enrollment in the HMO option is a 
rule for eligibility that discriminates 
based on one or more health factors 
and thus violates this paragraph (b)(1). 
However, if the plan did not require 
evidence of good health but limited 
late enrollees to the HMO option, the 
plan’s rules for eligibility would not 
discriminate based on any health fac-
tor, and thus would not violate this 
paragraph (b)(1), because the time an 
individual chooses to enroll is not, 
itself, within the scope of any health 
factor. 

Example 3. (i) Facts. Under an employer’s 
group health plan, all employees generally 
may enroll within the first 30 days of em-
ployment. However, individuals who partici-
pate in certain recreational activities, in-
cluding motorcycling, are excluded from cov-
erage. 

(ii) Conclusion. In this Example 3, ex-
cluding from the plan individuals who 
participate in recreational activities, 
such as motorcycling, is a rule for eli-
gibility that discriminates based on 
one more health factors and thus vio-
lates this paragraph (b)(1). 

Example 4. (i) Facts. A group health plan 
applies for a group health policy offered by 
an issuer. As part of the application, the 
issuer receives health information about in-
dividuals to be covered under the plan. Indi-
vidual A is an employee of the employer 
maintaining the plan. A and A’s dependents 
have a history of high health claims. Based 
on the information about A and A’s depend-
ents, the issuer excludes A and A’s depend-
ents from the group policy it offers to the 
employer. 

(ii) Conclusion. In this Example 4, the 
issuer’s exclusion of A and A’s dependents 
from coverage is a rule for eligibility that 
discriminates based on one or more health 

factors, and thus violates this paragraph 
(b)(1). (If the employer is a small employer 
under 45 CFR 144.103 (generally, an employer 
with 50 or fewer employees), the issuer also 
may violate 45 CFR 146.150, which requires 
issuers to offer all the policies they sell in 
the small group market on a guaranteed 
available basis to all small employers and to 
accept every eligible individual in every 
small employer group.) If the plan provides 
coverage through this policy and does not 
provide equivalent coverage for A and A’s de-
pendents through other means, the plan will 
also violate this paragraph (b)(1). 

(2) Application to benefits—(i) General 
rule—(A) Under this section, a group 
health plan or group health insurance 
issuer is not required to provide cov-
erage for any particular benefit to any 
group of similarly situated individuals. 

(B) However, benefits provided under 
a plan must be uniformly available to 
all similarly situated individuals (as 
described in paragraph (d) of this sec-
tion). Likewise, any restriction on a 
benefit or benefits must apply uni-
formly to all similarly situated indi-
viduals and must not be directed at in-
dividual participants or beneficiaries 
based on any health factor of the par-
ticipants or beneficiaries (determined 
based on all the relevant facts and cir-
cumstances). Thus, for example, a plan 
may limit or exclude benefits in rela-
tion to a specific disease or condition, 
limit or exclude benefits for certain 
types of treatments or drugs, or limit 
or exclude benefits based on a deter-
mination of whether the benefits are 
experimental or not medically nec-
essary, but only if the benefit limita-
tion or exclusion applies uniformly to 
all similarly situated individuals and is 
not directed at individual participants 
or beneficiaries based on any health 
factor of the participants or bene-
ficiaries. In addition, a plan or issuer 
may require the satisfaction of a de-
ductible, copayment, coinsurance, or 
other cost-sharing requirement in 
order to obtain a benefit if the limit or 
cost-sharing requirement applies uni-
formly to all similarly situated indi-
viduals and is not directed at indi-
vidual participants or beneficiaries 
based on any health factor of the par-
ticipants or beneficiaries. In the case 
of a cost-sharing requirement, see also 
paragraph (b)(2)(ii) of this section, 
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which permits variances in the applica-
tion of a cost-sharing mechanism made 
available under a wellness program. 
(Whether any plan provision or prac-
tice with respect to benefits complies 
with this paragraph (b)(2)(i) does not 
affect whether the provision or prac-
tice is permitted under ERISA, the Af-
fordable Care Act (including the re-
quirements related to essential health 
benefits), the Americans with Disabil-
ities Act, or any other law, whether 
State or Federal.) 

(C) For purposes of this paragraph 
(b)(2)(i), a plan amendment applicable 
to all individuals in one or more groups 
of similarly situated individuals under 
the plan and made effective no earlier 
than the first day of the first plan year 
after the amendment is adopted is not 
considered to be directed at any indi-
vidual participants or beneficiaries. 

(D) The rules of this paragraph 
(b)(2)(i) are illustrated by the following 
examples: 

Example 1. (i) Facts. A group health plan 
applies a $10,000 annual limit on a specific 
covered benefit that is not an essential 
health benefit to each participant or bene-
ficiary covered under the plan. The limit is 
not directed at individual participants or 
beneficiaries. 

(ii) Conclusion. In this Example 1, the limit 
does not violate this paragraph (b)(2)(i) be-
cause coverage of the specific, non-essential 
health benefit up to $10,000 is available uni-
formly to each participant and beneficiary 
under the plan and because the limit is ap-
plied uniformly to all participants and bene-
ficiaries and is not directed at individual 
participants or beneficiaries. 

Example 2. (i) Facts. A group health plan 
has a $500 deductible on all benefits for par-
ticipants covered under the plan. Participant 
B files a claim for the treatment of AIDS. At 
the next corporate board meeting of the plan 
sponsor, the claim is discussed. Shortly 
thereafter, the plan is modified to impose a 
$2,000 deductible on benefits for the treat-
ment of AIDS, effective before the beginning 
of the next plan year. 

(ii) Conclusion. The facts of this Example 2 
strongly suggest that the plan modification 
is directed at B based on B’s claim. Absent 
outweighing evidence to the contrary, the 
plan violates this paragraph (b)(2)(i). 

Example 3. (i) Facts. A group health plan 
applies for a group health policy offered by 
an issuer. Individual C is covered under the 
plan and has an adverse health condition. As 
part of the application, the issuer receives 
health information about the individuals to 
be covered, including information about C’s 

adverse health condition. The policy form of-
fered by the issuer generally provides bene-
fits for the adverse health condition that C 
has, but in this case the issuer offers the 
plan a policy modified by a rider that ex-
cludes benefits for C for that condition. The 
exclusionary rider is made effective the first 
day of the next plan year. 

(ii) Conclusion. In this Example 3, the 
issuer violates this paragraph (b)(2)(i) 
because benefits for C’s condition are 
available to other individuals in the 
group of similarly situated individuals 
that includes C but are not available to 
C. Thus, the benefits are not uniformly 
available to all similarly situated indi-
viduals. Even though the exclusionary 
rider is made effective the first day of 
the next plan year, because the rider 
does not apply to all similarly situated 
individuals, the issuer violates this 
paragraph (b)(2)(i). 

Example 4. (i) Facts. A group health plan 
has a $2,000 lifetime limit for the treatment 
of temporomandibular joint syndrome 
(TMJ). The limit is applied uniformly to all 
similarly situated individuals and is not di-
rected at individual participants or bene-
ficiaries. 

(ii) Conclusion. In this Example 4, the limit 
does not violate this paragraph (b)(2)(i) be-
cause $2,000 of benefits for the treatment of 
TMJ are available uniformly to all similarly 
situated individuals and a plan may limit 
benefits covered in relation to a specific dis-
ease or condition if the limit applies uni-
formly to all similarly situated individuals 
and is not directed at individual participants 
or beneficiaries. (However, applying a life-
time limit on TMJ may violate § 2590.715– 
2711, if TMJ coverage is an essential health 
benefit, depending on the essential health 
benefits benchmark plan as defined in 45 
CFR 156.20. This example does not address 
whether the plan provision is permissible 
under any other applicable law, including 
PHS Act section 2711 or the Americans with 
Disabilities Act.) 

Example 5. (i) Facts. A group health plan 
applies a $2 million lifetime limit on all ben-
efits. However, the $2 million lifetime limit 
is reduced to $10,000 for any participant or 
beneficiary covered under the plan who has a 
congenital heart defect. 

(ii) Conclusion. In this Example 5, the lower 
lifetime limit for participants and bene-
ficiaries with a congenital heart defect vio-
lates this paragraph (b)(2)(i) because benefits 
under the plan are not uniformly available 
to all similarly situated individuals and the 
plan’s lifetime limit on benefits does not 
apply uniformly to all similarly situated in-
dividuals. Additionally, this plan provision is 
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prohibited under § 2590.715–2711 because it im-
poses a lifetime limit on essential health 
benefits. 

Example 6. (i) Facts. A group health plan 
limits benefits for prescription drugs to 
those listed on a drug formulary. The limit 
is applied uniformly to all similarly situated 
individuals and is not directed at individual 
participants or beneficiaries. 

(ii) Conclusion. In this Example 6, the exclu-
sion from coverage of drugs not listed on the 
drug formulary does not violate this para-
graph (b)(2)(i) because benefits for prescrip-
tion drugs listed on the formulary are uni-
formly available to all similarly situated in-
dividuals and because the exclusion of drugs 
not listed on the formulary applies uni-
formly to all similarly situated individuals 
and is not directed at individual participants 
or beneficiaries. 

Example 7. (i) Facts. Under a group health 
plan, doctor visits are generally subject to a 
$250 annual deductible and 20 percent coin-
surance requirement. However, prenatal doc-
tor visits are not subject to any deductible 
or coinsurance requirement. These rules are 
applied uniformly to all similarly situated 
individuals and are not directed at indi-
vidual participants or beneficiaries. 

(ii) Conclusion. In this Example 7, imposing 
different deductible and coinsurance require-
ments for prenatal doctor visits and other 
visits does not violate this paragraph (b)(2)(i) 
because a plan may establish different 
deductibles or coinsurance requirements for 
different services if the deductible or coin-
surance requirement is applied uniformly to 
all similarly situated individuals and is not 
directed at individual participants or bene-
ficiaries. 

(ii) Exception for wellness programs. A 
group health plan or group health in-
surance issuer may vary benefits, in-
cluding cost-sharing mechanisms (such 
as a deductible, copayment, or coinsur-
ance), based on whether an individual 
has met the standards of a wellness 
program that satisfies the require-
ments of paragraph (f) of this section. 

(iii) Specific rule relating to source-of- 
injury exclusions. (A) If a group health 
plan or group health insurance cov-
erage generally provides benefits for a 
type of injury, the plan or issuer may 
not deny benefits otherwise provided 
for treatment of the injury if the in-
jury results from an act of domestic vi-
olence or a medical condition (includ-
ing both physical and mental health 
conditions). This rule applies in the 
case of an injury resulting from a med-
ical condition even if the condition is 
not diagnosed before the injury. 

(B) The rules of this paragraph 
(b)(2)(iii) are illustrated by the fol-
lowing examples: 

Example 1. (i) Facts. A group health plan 
generally provides medical/surgical benefits, 
including benefits for hospital stays, that 
are medically necessary. However, the plan 
excludes benefits for self-inflicted injuries or 
injuries sustained in connection with at-
tempted suicide. Because of depression, Indi-
vidual D attempts suicide. As a result, D sus-
tains injuries and is hospitalized for treat-
ment of the injuries. Under the exclusion, 
the plan denies D benefits for treatment of 
the injuries. 

(ii) Conclusion. In this Example 1, the 
suicide attempt is the result of a med-
ical condition (depression). Accord-
ingly, the denial of benefits for the 
treatments of D’s injuries violates the 
requirements of this paragraph 
(b)(2)(iii) because the plan provision ex-
cludes benefits for treatment of an in-
jury resulting from a medical condi-
tion. 

Example 2. (i) Facts. A group health plan 
provides benefits for head injuries generally. 
The plan also has a general exclusion for any 
injury sustained while participating in any 
of a number of recreational activities, in-
cluding bungee jumping. However, this ex-
clusion does not apply to any injury that re-
sults from a medical condition (nor from do-
mestic violence). Participant E sustains a 
head injury while bungee jumping. The in-
jury did not result from a medical condition 
(nor from domestic violence). Accordingly, 
the plan denies benefits for E’s head injury. 

(ii) Conclusion. In this Example 2, the plan 
provision that denies benefits based on the 
source of an injury does not restrict benefits 
based on an act of domestic violence or any 
medical condition. Therefore, the provision 
is permissible under this paragraph (b)(2)(iii) 
and does not violate this section. (However, 
if the plan did not allow E to enroll in the 
plan (or applied different rules for eligibility 
to E) because E frequently participates in 
bungee jumping, the plan would violate para-
graph (b)(1) of this section.) 

(c) Prohibited discrimination in pre-
miums or contributions—(1) In general. (i) 
A group health plan, and a health in-
surance issuer offering health insur-
ance coverage in connection with a 
group health plan, may not require an 
individual, as a condition of enroll-
ment or continued enrollment under 
the plan or group health insurance cov-
erage, to pay a premium or contribu-
tion that is greater than the premium 
or contribution for a similarly situated 
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individual (described in paragraph (d) 
of this section) enrolled in the plan or 
group health insurance coverage based 
on any health factor that relates to the 
individual or a dependent of the indi-
vidual. 

(ii) Discounts, rebates, payments in 
kind, and any other premium differen-
tial mechanisms are taken into ac-
count in determining an individual’s 
premium or contribution rate. (For 
rules relating to cost-sharing mecha-
nisms, see paragraph (b)(2) of this sec-
tion (addressing benefits).) 

(2) Rules relating to premium rates—(i) 
Group rating based on health factors not 
restricted under this section. Nothing in 
this section restricts the aggregate 
amount that an employer may be 
charged for coverage under a group 
health plan. But see § 2590.702–1(b) of 
this Part, which prohibits adjustments 
in group premium or contribution rates 
based on genetic information. 

(ii) List billing based on a health factor 
prohibited. However, a group health in-
surance issuer, or a group health plan, 
may not quote or charge an employer 
(or an individual) a different premium 
for an individual in a group of simi-
larly situated individuals based on a 
health factor. (But see paragraph (g) of 
this section permitting favorable treat-
ment of individuals with adverse 
health factors.) 

(iii) Examples. The rules of this para-
graph (c)(2) are illustrated by the fol-
lowing examples: 

Example 1. (i) Facts. An employer sponsors 
a group health plan and purchases coverage 
from a health insurance issuer. In order to 
determine the premium rate for the upcom-
ing plan year, the issuer reviews the claims 
experience of individuals covered under the 
plan. The issuer finds that Individual F had 
significantly higher claims experience than 
similarly situated individuals in the plan. 
The issuer quotes the plan a higher per-par-
ticipant rate because of F’s claims experi-
ence. 

(ii) Conclusion. In this Example 1, the issuer 
does not violate the provisions of this para-
graph (c)(2) because the issuer blends the 
rate so that the employer is not quoted a 
higher rate for F than for a similarly situ-
ated individual based on F’s claims experi-
ence. (However, if the issuer used genetic in-
formation in computing the group rate, it 
would violate § 2590.702–1(b) of this Part.) 

(3) Exception for wellness programs. 
Notwithstanding paragraphs (c)(1) and 

(2) of this section, a plan or issuer may 
vary the amount of premium or con-
tribution it requires similarly situated 
individuals to pay based on whether an 
individual has met the standards of a 
wellness program that satisfies the re-
quirements of paragraph (f) of this sec-
tion. 

(d) Similarly situated individuals. The 
requirements of this section apply only 
within a group of individuals who are 
treated as similarly situated individ-
uals. A plan or issuer may treat par-
ticipants as a group of similarly situ-
ated individuals separate from bene-
ficiaries. In addition, participants may 
be treated as two or more distinct 
groups of similarly situated individuals 
and beneficiaries may be treated as two 
or more distinct groups of similarly 
situated individuals in accordance with 
the rules of this paragraph (d). More-
over, if individuals have a choice of two 
or more benefit packages, individuals 
choosing one benefit package may be 
treated as one or more groups of simi-
larly situated individuals distinct from 
individuals choosing another benefit 
package. 

(1) Participants. Subject to paragraph 
(d)(3) of this section, a plan or issuer 
may treat participants as two or more 
distinct groups of similarly situated in-
dividuals if the distinction between or 
among the groups of participants is 
based on a bona fide employment-based 
classification consistent with the em-
ployer’s usual business practice. 
Whether an employment-based classi-
fication is bona fide is determined on 
the basis of all the relevant facts and 
circumstances. Relevant facts and cir-
cumstances include whether the em-
ployer uses the classification for pur-
poses independent of qualification for 
health coverage (for example, deter-
mining eligibility for other employee 
benefits or determining other terms of 
employment). Subject to paragraph 
(d)(3) of this section, examples of clas-
sifications that, based on all the rel-
evant facts and circumstances, may be 
bona fide include full-time versus part- 
time status, different geographic loca-
tion, membership in a collective bar-
gaining unit, date of hire, length of 
service, current employee versus 
former employee status, and different 
occupations. However, a classification 
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based on any health factor is not a 
bona fide employment-based classifica-
tion, unless the requirements of para-
graph (g) of this section are satisfied 
(permitting favorable treatment of in-
dividuals with adverse health factors). 

(2) Beneficiaries. (i) Subject to para-
graph (d)(3) of this section, a plan or 
issuer may treat beneficiaries as two or 
more distinct groups of similarly situ-
ated individuals if the distinction be-
tween or among the groups of bene-
ficiaries is based on any of the fol-
lowing factors: 

(A) A bona fide employment-based 
classification of the participant 
through whom the beneficiary is re-
ceiving coverage; 

(B) Relationship to the participant 
(for example, as a spouse or as a de-
pendent child); 

(C) Marital status; 
(D) With respect to children of a par-

ticipant, age or student status; or 
(E) Any other factor if the factor is 

not a health factor. 
(ii) Paragraph (d)(2)(i) of this section 

does not prevent more favorable treat-
ment of individuals with adverse 
health factors in accordance with para-
graph (g) of this section. 

(3) Discrimination directed at individ-
uals. Notwithstanding paragraphs (d)(1) 
and (2) of this section, if the creation 
or modification of an employment or 
coverage classification is directed at 
individual participants or beneficiaries 
based on any health factor of the par-
ticipants or beneficiaries, the classi-
fication is not permitted under this 
paragraph (d), unless it is permitted 
under paragraph (g) of this section 
(permitting favorable treatment of in-
dividuals with adverse health factors). 
Thus, if an employer modified an em-
ployment-based classification to single 
out, based on a health factor, indi-
vidual participants and beneficiaries 
and deny them health coverage, the 
new classification would not be per-
mitted under this section. 

(4) Examples. The rules of this para-
graph (d) are illustrated by the fol-
lowing examples: 

Example 1. (i) Facts. An employer sponsors 
a group health plan for full-time employees 
only. Under the plan (consistent with the 
employer’s usual business practice), employ-
ees who normally work at least 30 hours per 

week are considered to be working full-time. 
Other employees are considered to be work-
ing part-time. There is no evidence to sug-
gest that the classification is directed at in-
dividual participants or beneficiaries. 

(ii) Conclusion. In this Example 1, 
treating the full-time and part-time 
employees as two separate groups of 
similarly situated individuals is per-
mitted under this paragraph (d) be-
cause the classification is bona fide 
and is not directed at individual par-
ticipants or beneficiaries. 

Example 2. (i) Facts. Under a group health 
plan, coverage is made available to employ-
ees, their spouses, and their children. How-
ever, coverage is made available to a child 
only if the child is under age 26 (or under age 
29 if the child is continuously enrolled full- 
time in an institution of higher learning 
(full-time students)). There is no evidence to 
suggest that these classifications are di-
rected at individual participants or bene-
ficiaries. 

(ii) Conclusion. In this Example 2, treating 
spouses and children differently by imposing 
an age limitation on children, but not on 
spouses, is permitted under this paragraph 
(d). Specifically, the distinction between 
spouses and children is permitted under 
paragraph (d)(2) of this section and is not 
prohibited under paragraph (d)(3) of this sec-
tion because it is not directed at individual 
participants or beneficiaries. It is also per-
missible to treat children who are under age 
26 (or full-time students under age 29) as a 
group of similarly situated individuals sepa-
rate from those who are age 26 or older (or 
age 29 or older if they are not full-time stu-
dents) because the classification is permitted 
under paragraph (d)(2) of this section and is 
not directed at individual participants or 
beneficiaries. 

Example 3. (i) Facts. A university sponsors 
a group health plan that provides one health 
benefit package to faculty and another 
health benefit package to other staff. Fac-
ulty and staff are treated differently with re-
spect to other employee benefits such as re-
tirement benefits and leaves of absence. 
There is no evidence to suggest that the dis-
tinction is directed at individual partici-
pants or beneficiaries. 

(ii) Conclusion. In this Example 3, the classi-
fication is permitted under this paragraph 
(d) because there is a distinction based on a 
bona fide employment-based classification 
consistent with the employer’s usual busi-
ness practice and the distinction is not di-
rected at individual participants and bene-
ficiaries. 

Example 4. (i) Facts. An employer sponsors 
a group health plan that is available to all 
current employees. Former employees may 
also be eligible, but only if they complete a 
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specified number of years of service, are en-
rolled under the plan at the time of termi-
nation of employment, and are continuously 
enrolled from that date. There is no evidence 
to suggest that these distinctions are di-
rected at individual participants or bene-
ficiaries. 

(ii) Conclusion. In this Example 4, imposing 
additional eligibility requirements on former 
employees is permitted because a classifica-
tion that distinguishes between current and 
former employees is a bona fide employ-
ment-based classification that is permitted 
under this paragraph (d), provided that it is 
not directed at individual participants or 
beneficiaries. In addition, it is permissible to 
distinguish between former employees who 
satisfy the service requirement and those 
who do not, provided that the distinction is 
not directed at individual participants or 
beneficiaries. (However, former employees 
who do not satisfy the eligibility criteria 
may, nonetheless, be eligible for continued 
coverage pursuant to a COBRA continuation 
provision or similar State law.) 

Example 5. (i) Facts. An employer sponsors 
a group health plan that provides the same 
benefit package to all seven employees of the 
employer. Six of the seven employees have 
the same job title and responsibilities, but 
Employee G has a different job title and dif-
ferent responsibilities. After G files an ex-
pensive claim for benefits under the plan, 
coverage under the plan is modified so that 
employees with G’s job title receive a dif-
ferent benefit package that includes a higher 
deductible than in the benefit package made 
available to the other six employees. 

(ii) Conclusion. Under the facts of this Ex-
ample 5, changing the coverage classification 
for G based on the existing employment clas-
sification for G is not permitted under this 
paragraph (d) because the creation of the 
new coverage classification for G is directed 
at G based on one or more health factors. 

(e) Nonconfinement and actively-at- 
work provisions—(1) Nonconfinement pro-
visions—(i) General rule. Under the rules 
of paragraphs (b) and (c) of this sec-
tion, a plan or issuer may not establish 
a rule for eligibility (as described in 
paragraph (b)(1)(ii) of this section) or 
set any individual’s premium or con-
tribution rate based on whether an in-
dividual is confined to a hospital or 
other health care institution. In addi-
tion, under the rules of paragraphs (b) 
and (c) of this section, a plan or issuer 
may not establish a rule for eligibility 
or set any individual’s premium or con-
tribution rate based on an individual’s 
ability to engage in normal life activi-
ties, except to the extent permitted 
under paragraphs (e)(2)(ii) and (3) of 

this section (permitting plans and 
issuers, under certain circumstances, 
to distinguish among employees based 
on the performance of services). 

(ii) Examples. The rules of this para-
graph (e)(1) are illustrated by the fol-
lowing examples: 

Example 1. (i) Facts. Under a group health 
plan, coverage for employees and their de-
pendents generally becomes effective on the 
first day of employment. However, coverage 
for a dependent who is confined to a hospital 
or other health care institution does not be-
come effective until the confinement ends. 

(ii) Conclusion. In this Example 1, the plan 
violates this paragraph (e)(1) because the 
plan delays the effective date of coverage for 
dependents based on confinement to a hos-
pital or other health care institution. 

Example 2. (i) Facts. In previous years, a 
group health plan has provided coverage 
through a group health insurance policy of-
fered by Issuer M. However, for the current 
year, the plan provides coverage through a 
group health insurance policy offered by 
Issuer N. Under Issuer N’s policy, items and 
services provided in connection with the con-
finement of a dependent to a hospital or 
other health care institution are not covered 
if the confinement is covered under an exten-
sion of benefits clause from a previous health 
insurance issuer. 

(ii) Conclusion. In this Example 2, Issuer N 
violates this paragraph (e)(1) because the 
group health insurance coverage restricts 
benefits (a rule for eligibility under para-
graph (b)(1)) based on whether a dependent is 
confined to a hospital or other health care 
institution that is covered under an exten-
sion of benefits clause from a previous 
issuer. State law cannot change the obliga-
tion of Issuer N under this section. However, 
under State law Issuer M may also be re-
sponsible for providing benefits to such a de-
pendent. In a case in which Issuer N has an 
obligation under this section to provide ben-
efits and Issuer M has an obligation under 
State law to provide benefits, any State laws 
designed to prevent more than 100% reim-
bursement, such as State coordination-of- 
benefits laws, continue to apply. 

(2) Actively-at-work and continuous 
service provisions—(i) General rule. (A) 
Under the rules of paragraphs (b) and 
(c) of this section and subject to the ex-
ception for the first day of work de-
scribed in paragraph (e)(2)(ii) of this 
section, a plan or issuer may not estab-
lish a rule for eligibility (as described 
in paragraph (b)(1)(ii) of this section) 
or set any individual’s premium or con-
tribution rate based on whether an in-
dividual is actively at work (including 
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whether an individual is continuously 
employed), unless absence from work 
due to any health factor (such as being 
absent from work on sick leave) is 
treated, for purposes of the plan or 
health insurance coverage, as being ac-
tively at work. 

(B) The rules of this paragraph 
(e)(2)(i) are illustrated by the following 
examples: 

Example 1. (i) Facts. Under a group health 
plan, an employee generally becomes eligible 
to enroll 30 days after the first day of em-
ployment. However, if the employee is not 
actively at work on the first day after the 
end of the 30-day period, then eligibility for 
enrollment is delayed until the first day the 
employee is actively at work. 

(ii) Conclusion. In this Example 1, the plan 
violates this paragraph (e)(2) (and thus also 
violates paragraph (b) of this section). How-
ever, the plan would not violate paragraph 
(e)(2) or (b) of this section if, under the plan, 
an absence due to any health factor is con-
sidered being actively at work. 

Example 2. (i) Facts. Under a group health 
plan, coverage for an employee becomes ef-
fective after 90 days of continuous service; 
that is, if an employee is absent from work 
(for any reason) before completing 90 days of 
service, the beginning of the 90-day period is 
measured from the day the employee returns 
to work (without any credit for service be-
fore the absence). 

(ii) Conclusion. In this Example 2, the plan 
violates this paragraph (e)(2) (and thus also 
paragraph (b) of this section) because the 90- 
day continuous service requirement is a rule 
for eligibility based on whether an individual 
is actively at work. However, the plan would 
not violate this paragraph (e)(2) or paragraph 
(b) of this section if, under the plan, an ab-
sence due to any health factor is not consid-
ered an absence for purposes of measuring 90 
days of continuous service. (In addition, any 
eligibility provision that is time-based must 
comply with the requirements of PHS Act 
section 2708 and its implementing regula-
tions.) 

(ii) Exception for the first day of work. 
(A) Notwithstanding the general rule 
in paragraph (e)(2)(i) of this section, a 
plan or issuer may establish a rule for 
eligibility that requires an individual 
to begin work for the employer spon-
soring the plan (or, in the case of a 
multiemployer plan, to begin a job in 
covered employment) before coverage 
becomes effective, provided that such a 
rule for eligibility applies regardless of 
the reason for the absence. 

(B) The rules of this paragraph 
(e)(2)(ii) are illustrated by the fol-
lowing examples: 

Example 1. (i) Facts. Under the eligibility 
provision of a group health plan, coverage 
for new employees becomes effective on the 
first day that the employee reports to work. 
Individual H is scheduled to begin work on 
August 3. However, H is unable to begin work 
on that day because of illness. H begins 
working on August 4, and H’s coverage is ef-
fective on August 4. 

(ii) Conclusion. In this Example 1, the plan 
provision does not violate this section. How-
ever, if coverage for individuals who do not 
report to work on the first day they were 
scheduled to work for a reason unrelated to 
a health factor (such as vacation or bereave-
ment) becomes effective on the first day 
they were scheduled to work, then the plan 
would violate this section. 

Example 2. (i) Facts. Under a group health 
plan, coverage for new employees becomes 
effective on the first day of the month fol-
lowing the employee’s first day of work, re-
gardless of whether the employee is actively 
at work on the first day of the month. Indi-
vidual J is scheduled to begin work on March 
24. However, J is unable to begin work on 
March 24 because of illness. J begins working 
on April 7 and J’s coverage is effective May 
1. 

(ii) Conclusion. In this Example 2, the plan 
provision does not violate this section. How-
ever, as in Example 1, if coverage for individ-
uals absent from work for reasons unrelated 
to a health factor became effective despite 
their absence, then the plan would violate 
this section. 

(3) Relationship to plan provisions de-
fining similarly situated individuals. (i) 
Notwithstanding the rules of para-
graphs (e)(1) and (2) of this section, a 
plan or issuer may establish rules for 
eligibility or set any individual’s pre-
mium or contribution rate in accord-
ance with the rules relating to simi-
larly situated individuals in paragraph 
(d) of this section. Accordingly, a plan 
or issuer may distinguish in rules for 
eligibility under the plan between full- 
time and part-time employees, between 
permanent and temporary or seasonal 
employees, between current and former 
employees, and between employees cur-
rently performing services and employ-
ees no longer performing services for 
the employer, subject to paragraph (d) 
of this section. However, other Federal 
or State laws (including the COBRA 
continuation provisions and the Fam-
ily and Medical Leave Act of 1993) may 
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require an employee or the employee’s 
dependents to be offered coverage and 
set limits on the premium or contribu-
tion rate even though the employee is 
not performing services. 

(ii) The rules of this paragraph (e)(3) 
are illustrated by the following exam-
ples: 

Example 1. (i) Facts. Under a group health 
plan, employees are eligible for coverage if 
they perform services for the employer for 30 
or more hours per week or if they are on paid 
leave (such as vacation, sick, or bereavement 
leave). Employees on unpaid leave are treat-
ed as a separate group of similarly situated 
individuals in accordance with the rules of 
paragraph (d) of this section. 

(ii) Conclusion. In this Example 1, the plan 
provisions do not violate this section. How-
ever, if the plan treated individuals per-
forming services for the employer for 30 or 
more hours per week, individuals on vaca-
tion leave, and individuals on bereavement 
leave as a group of similarly situated indi-
viduals separate from individuals on sick 
leave, the plan would violate this paragraph 
(e) (and thus also would violate paragraph (b) 
of this section) because groups of similarly 
situated individuals cannot be established 
based on a health factor (including the tak-
ing of sick leave) under paragraph (d) of this 
section. 

Example 2. (i) Facts. To be eligible for cov-
erage under a bona fide collectively bar-
gained group health plan in the current cal-
endar quarter, the plan requires an indi-
vidual to have worked 250 hours in covered 
employment during the three-month period 
that ends one month before the beginning of 
the current calendar quarter. The distinction 
between employees working at least 250 
hours and those working less than 250 hours 
in the earlier three-month period is not di-
rected at individual participants or bene-
ficiaries based on any health factor of the 
participants or beneficiaries. 

(ii) Conclusion. In this Example 2, the plan 
provision does not violate this section be-
cause, under the rules for similarly situated 
individuals allowing full-time employees to 
be treated differently than part-time em-
ployees, employees who work at least 250 
hours in a three-month period can be treated 
differently than employees who fail to work 
250 hours in that period. The result would be 
the same if the plan permitted individuals to 
apply excess hours from previous periods to 
satisfy the requirement for the current quar-
ter. 

Example 3. (i) Facts. Under a group health 
plan, coverage of an employee is terminated 
when the individual’s employment is termi-
nated, in accordance with the rules of para-
graph (d) of this section. Employee B has 
been covered under the plan. B experiences a 

disabling illness that prevents B from work-
ing. B takes a leave of absence under the 
Family and Medical Leave Act of 1993. At the 
end of such leave, B terminates employment 
and consequently loses coverage under the 
plan. (This termination of coverage is with-
out regard to whatever rights the employee 
(or members of the employee’s family) may 
have for COBRA continuation coverage.) 

(ii) Conclusion. In this Example 3, the plan 
provision terminating B’s coverage upon B’s 
termination of employment does not violate 
this section. 

Example 4. (i) Facts. Under a group health 
plan, coverage of an employee is terminated 
when the employee ceases to perform serv-
ices for the employer sponsoring the plan, in 
accordance with the rules of paragraph (d) of 
this section. Employee C is laid off for three 
months. When the layoff begins, C’s coverage 
under the plan is terminated. (This termi-
nation of coverage is without regard to 
whatever rights the employee (or members of 
the employee’s family) may have for COBRA 
continuation coverage.) 

(ii) Conclusion. In this Example 4, the plan 
provision terminating C’s coverage upon the 
cessation of C’s performance of services does 
not violate this section. 

(f) Nondiscriminatory wellness pro-
grams—in general. A wellness program 
is a program of health promotion or 
disease prevention. Paragraphs 
(b)(2)(ii) and (c)(3) of this section pro-
vide exceptions to the general prohibi-
tions against discrimination based on a 
health factor for plan provisions that 
vary benefits (including cost-sharing 
mechanisms) or the premium or con-
tribution for similarly situated indi-
viduals in connection with a wellness 
program that satisfies the require-
ments of this paragraph (f). 

(1) Definitions. The definitions in this 
paragraph (f)(1) govern in applying the 
provisions of this paragraph (f). 

(i) Reward. Except where expressly 
provided otherwise, references in this 
section to an individual obtaining a re-
ward include both obtaining a reward 
(such as a discount or rebate of a pre-
mium or contribution, a waiver of all 
or part of a cost-sharing mechanism, 
an additional benefit, or any financial 
or other incentive) and avoiding a pen-
alty (such as the absence of a premium 
surcharge or other financial or non-
financial disincentive). References in 
this section to a plan providing a re-
ward include both providing a reward 
(such as a discount or rebate of a pre-
mium or contribution, a waiver of all 
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or part of a cost-sharing mechanism, 
an additional benefit, or any financial 
or other incentive) and imposing a pen-
alty (such as a surcharge or other fi-
nancial or nonfinancial disincentive). 

(ii) Participatory wellness programs. If 
none of the conditions for obtaining a 
reward under a wellness program is 
based on an individual satisfying a 
standard that is related to a health fac-
tor (or if a wellness program does not 
provide a reward), the wellness pro-
gram is a participatory wellness pro-
gram. Examples of participatory 
wellness programs are: 

(A) A program that reimburses em-
ployees for all or part of the cost for 
membership in a fitness center. 

(B) A diagnostic testing program 
that provides a reward for participa-
tion in that program and does not base 
any part of the reward on outcomes. 

(C) A program that encourages pre-
ventive care through the waiver of the 
copayment or deductible requirement 
under a group health plan for the costs 
of, for example, prenatal care or well- 
baby visits. (Note that, with respect to 
non-grandfathered plans, § 2590.715–2713 
of this part requires benefits for cer-
tain preventive health services without 
the imposition of cost sharing.) 

(D) A program that reimburses em-
ployees for the costs of participating, 
or that otherwise provides a reward for 
participating, in a smoking cessation 
program without regard to whether the 
employee quits smoking. 

(E) A program that provides a reward 
to employees for attending a monthly, 
no-cost health education seminar. 

(F) A program that provides a reward 
to employees who complete a health 
risk assessment regarding current 
health status, without any further ac-
tion (educational or otherwise) re-
quired by the employee with regard to 
the health issues identified as part of 
the assessment. (See also § 2590.702–1 for 
rules prohibiting collection of genetic 
information.) 

(iii) Health-contingent wellness pro-
grams. A health-contingent wellness 
program is a program that requires an 
individual to satisfy a standard related 
to a health factor to obtain a reward 
(or requires an individual to undertake 
more than a similarly situated indi-
vidual based on a health factor in order 

to obtain the same reward). A health- 
contingent wellness program may be 
an activity-only wellness program or 
an outcome-based wellness program. 

(iv) Activity-only wellness programs. 
An activity-only wellness program is a 
type of health-contingent wellness pro-
gram that requires an individual to 
perform or complete an activity re-
lated to a health factor in order to ob-
tain a reward but does not require the 
individual to attain or maintain a spe-
cific health outcome. Examples include 
walking, diet, or exercise programs, 
which some individuals may be unable 
to participate in or complete (or have 
difficulty participating in or com-
pleting) due to a health factor, such as 
severe asthma, pregnancy, or a recent 
surgery. See paragraph (f)(3) of this sec-
tion for requirements applicable to ac-
tivity-only wellness programs. 

(v) Outcome-based wellness programs. 
An outcome-based wellness program is 
a type of health-contingent wellness 
program that requires an individual to 
attain or maintain a specific health 
outcome (such as not smoking or at-
taining certain results on biometric 
screenings) in order to obtain a reward. 
To comply with the rules of this para-
graph (f), an outcome-based wellness 
program typically has two tiers. That 
is, for individuals who do not attain or 
maintain the specific health outcome, 
compliance with an educational pro-
gram or an activity may be offered as 
an alternative to achieve the same re-
ward. This alternative pathway, how-
ever, does not mean that the overall 
program, which has an outcome-based 
component, is not an outcome-based 
wellness program. That is, if a meas-
urement, test, or screening is used as 
part of an initial standard and individ-
uals who meet the standard are grant-
ed the reward, the program is consid-
ered an outcome-based wellness pro-
gram. For example, if a wellness pro-
gram tests individuals for specified 
medical conditions or risk factors (in-
cluding biometric screening such as 
testing for high cholesterol, high blood 
pressure, abnormal body mass index, or 
high glucose level) and provides a re-
ward to individuals identified as within 
a normal or healthy range for these 
medical conditions or risk factors, 
while requiring individuals who are 
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identified as outside the normal or 
healthy range (or at risk) to take addi-
tional steps (such as meeting with a 
health coach, taking a health or fitness 
course, adhering to a health improve-
ment action plan, complying with a 
walking or exercise program, or com-
plying with a health care provider’s 
plan of care) to obtain the same re-
ward, the program is an outcome-based 
wellness program. See paragraph (f)(4) 
of this section for requirements appli-
cable to outcome-based wellness pro-
grams. 

(2) Requirement for participatory 
wellness programs. A participatory 
wellness program, as described in para-
graph (f)(1)(ii) of this section, does not 
violate the provisions of this section 
only if participation in the program is 
made available to all similarly situ-
ated individuals, regardless of health 
status. 

(3) Requirements for activity-only 
wellness programs. A health-contingent 
wellness program that is an activity- 
only wellness program, as described in 
paragraph (f)(1)(iv) of this section, does 
not violate the provisions of this sec-
tion only if all of the following require-
ments are satisfied: 

(i) Frequency of opportunity to qualify. 
The program must give individuals eli-
gible for the program the opportunity 
to qualify for the reward under the pro-
gram at least once per year. 

(ii) Size of reward. The reward for the 
activity-only wellness program, to-
gether with the reward for other 
health-contingent wellness programs 
with respect to the plan, must not ex-
ceed the applicable percentage (as de-
fined in paragraph (f)(5) of this section) 
of the total cost of employee-only cov-
erage under the plan. However, if, in 
addition to employees, any class of de-
pendents (such as spouses, or spouses 
and dependent children) may partici-
pate in the wellness program, the re-
ward must not exceed the applicable 
percentage of the total cost of the cov-
erage in which an employee and any 
dependents are enrolled. For purposes 
of this paragraph (f)(3)(ii), the cost of 
coverage is determined based on the 
total amount of employer and em-
ployee contributions towards the cost 
of coverage for the benefit package 
under which the employee is (or the 

employee and any dependents are) re-
ceiving coverage. 

(iii) Reasonable design. The program 
must be reasonably designed to pro-
mote health or prevent disease. A pro-
gram satisfies this standard if it has a 
reasonable chance of improving the 
health of, or preventing disease in, par-
ticipating individuals, and it is not 
overly burdensome, is not a subterfuge 
for discriminating based on a health 
factor, and is not highly suspect in the 
method chosen to promote health or 
prevent disease. This determination is 
based on all the relevant facts and cir-
cumstances. 

(iv) Uniform availability and reasonable 
alternative standards. The full reward 
under the activity-only wellness pro-
gram must be available to all similarly 
situated individuals. 

(A) Under this paragraph (f)(3)(iv), a 
reward under an activity-only wellness 
program is not available to all simi-
larly situated individuals for a period 
unless the program meets both of the 
following requirements: 

(1) The program allows a reasonable 
alternative standard (or waiver of the 
otherwise applicable standard) for ob-
taining the reward for any individual 
for whom, for that period, it is unrea-
sonably difficult due to a medical con-
dition to satisfy the otherwise applica-
ble standard; and 

(2) The program allows a reasonable 
alternative standard (or waiver of the 
otherwise applicable standard) for ob-
taining the reward for any individual 
for whom, for that period, it is medi-
cally inadvisable to attempt to satisfy 
the otherwise applicable standard. 

(B) While plans and issuers are not 
required to determine a particular rea-
sonable alternative standard in ad-
vance of an individual’s request for 
one, if an individual is described in ei-
ther paragraph (f)(3)(iv)(A)(1) or (2) of 
this section, a reasonable alternative 
standard must be furnished by the plan 
or issuer upon the individual’s request 
or the condition for obtaining the re-
ward must be waived. 

(C) All the facts and circumstances 
are taken into account in determining 
whether a plan or issuer has furnished 
a reasonable alternative standard, in-
cluding but not limited to the fol-
lowing: 
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(1) If the reasonable alternative 
standard is completion of an edu-
cational program, the plan or issuer 
must make the educational program 
available or assist the employee in 
finding such a program (instead of re-
quiring an individual to find such a 
program unassisted), and may not re-
quire an individual to pay for the cost 
of the program. 

(2) The time commitment required 
must be reasonable (for example, re-
quiring attendance nightly at a one- 
hour class would be unreasonable). 

(3) If the reasonable alternative 
standard is a diet program, the plan or 
issuer is not required to pay for the 
cost of food but must pay any member-
ship or participation fee. 

(4) If an individual’s personal physi-
cian states that a plan standard (in-
cluding, if applicable, the recommenda-
tions of the plan’s medical profes-
sional) is not medically appropriate for 
that individual, the plan or issuer must 
provide a reasonable alternative stand-
ard that accommodates the rec-
ommendations of the individual’s per-
sonal physician with regard to medical 
appropriateness. Plans and issuers may 
impose standard cost sharing under the 
plan or coverage for medical items and 
services furnished pursuant to the phy-
sician’s recommendations. 

(D) To the extent that a reasonable 
alternative standard under an activity- 
only wellness program is, itself, an ac-
tivity-only wellness program, it must 
comply with the requirements of this 
paragraph (f)(3) in the same manner as 
if it were an initial program standard. 
(Thus, for example, if a plan or issuer 
provides a walking program as a rea-
sonable alternative standard to a run-
ning program, individuals for whom it 
is unreasonably difficult due to a med-
ical condition to complete the walking 
program (or for whom it is medically 
inadvisable to attempt to complete the 
walking program) must be provided a 
reasonable alternative standard to the 
walking program.) To the extent that a 
reasonable alternative standard under 
an activity-only wellness program is, 
itself, an outcome-based wellness pro-
gram, it must comply with the require-
ments of paragraph (f)(4) of this sec-
tion, including paragraph (f)(4)(iv)(D). 

(E) If reasonable under the cir-
cumstances, a plan or issuer may seek 
verification, such as a statement from 
an individual’s personal physician, that 
a health factor makes it unreasonably 
difficult for the individual to satisfy, 
or medically inadvisable for the indi-
vidual to attempt to satisfy, the other-
wise applicable standard of an activity- 
only wellness program. Plans and 
issuers may seek verification with re-
spect to requests for a reasonable alter-
native standard for which it is reason-
able to determine that medical judg-
ment is required to evaluate the valid-
ity of the request. 

(v) Notice of availability of reasonable 
alternative standard. The plan or issuer 
must disclose in all plan materials de-
scribing the terms of an activity-only 
wellness program the availability of a 
reasonable alternative standard to 
qualify for the reward (and, if applica-
ble, the possibility of waiver of the oth-
erwise applicable standard), including 
contact information for obtaining a 
reasonable alternative standard and a 
statement that recommendations of an 
individual’s personal physician will be 
accommodated. If plan materials mere-
ly mention that such a program is 
available, without describing its terms, 
this disclosure is not required. Sample 
language is provided in paragraph (f)(6) 
of this section, as well as in certain ex-
amples of this section. 

(vi) Example. The provisions of this 
paragraph (f)(3) are illustrated by the 
following example: 

Example. (i) Facts. A group health plan pro-
vides a reward to individuals who participate 
in a reasonable specified walking program. If 
it is unreasonably difficult due to a medical 
condition for an individual to participate (or 
if it is medically inadvisable for an indi-
vidual to attempt to participate), the plan 
will waive the walking program requirement 
and provide the reward. All materials de-
scribing the terms of the walking program 
disclose the availability of the waiver. 

(ii) Conclusion. In this Example, the pro-
gram satisfies the requirements of paragraph 
(f)(3)(iii) of this section because the walking 
program is reasonably designed to promote 
health and prevent disease. The program sat-
isfies the requirements of paragraph (f)(3)(iv) 
of this section because the reward under the 
program is available to all similarly situated 
individuals. It accommodates individuals for 
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whom it is unreasonably difficult to partici-
pate in the walking program due to a med-
ical condition (or for whom it would be medi-
cally inadvisable to attempt to participate) 
by providing them with the reward even if 
they do not participate in the walking pro-
gram (that is, by waiving the condition). The 
plan also complies with the disclosure re-
quirement of paragraph (f)(3)(v) of this sec-
tion. Thus, the plan satisfies paragraphs 
(f)(3)(iii), (iv), and (v) of this section. 

(4) Requirements for outcome-based 
wellness programs. A health-contingent 
wellness program that is an outcome- 
based wellness program, as described in 
paragraph (f)(1)(v) of this section, does 
not violate the provisions of this sec-
tion only if all of the following require-
ments are satisfied: 

(i) Frequency of opportunity to qualify. 
The program must give individuals eli-
gible for the program the opportunity 
to qualify for the reward under the pro-
gram at least once per year. 

(ii) Size of reward. The reward for the 
outcome-based wellness program, to-
gether with the reward for other 
health-contingent wellness programs 
with respect to the plan, must not ex-
ceed the applicable percentage (as de-
fined in paragraph (f)(5) of this section) 
of the total cost of employee-only cov-
erage under the plan. However, if, in 
addition to employees, any class of de-
pendents (such as spouses, or spouses 
and dependent children) may partici-
pate in the wellness program, the re-
ward must not exceed the applicable 
percentage of the total cost of the cov-
erage in which an employee and any 
dependents are enrolled. For purposes 
of this paragraph (f)(4)(ii), the cost of 
coverage is determined based on the 
total amount of employer and em-
ployee contributions towards the cost 
of coverage for the benefit package 
under which the employee is (or the 
employee and any dependents are) re-
ceiving coverage. 

(iii) Reasonable design. The program 
must be reasonably designed to pro-
mote health or prevent disease. A pro-
gram satisfies this standard if it has a 
reasonable chance of improving the 
health of, or preventing disease in, par-
ticipating individuals, and it is not 
overly burdensome, is not a subterfuge 
for discriminating based on a health 
factor, and is not highly suspect in the 
method chosen to promote health or 

prevent disease. This determination is 
based on all the relevant facts and cir-
cumstances. To ensure that an out-
come-based wellness program is rea-
sonably designed to improve health and 
does not act as a subterfuge for under-
writing or reducing benefits based on a 
health factor, a reasonable alternative 
standard to qualify for the reward 
must be provided to any individual who 
does not meet the initial standard 
based on a measurement, test, or 
screening that is related to a health 
factor, as explained in paragraph 
(f)(4)(iv) of this section. 

(iv) Uniform availability and reasonable 
alternative standards. The full reward 
under the outcome-based wellness pro-
gram must be available to all similarly 
situated individuals. 

(A) Under this paragraph (f)(4)(iv), a 
reward under an outcome-based 
wellness program is not available to all 
similarly situated individuals for a pe-
riod unless the program allows a rea-
sonable alternative standard (or waiver 
of the otherwise applicable standard) 
for obtaining the reward for any indi-
vidual who does not meet the initial 
standard based on the measurement, 
test, or screening, as described in this 
paragraph (f)(4)(iv). 

(B) While plans and issuers are not 
required to determine a particular rea-
sonable alternative standard in ad-
vance of an individual’s request for 
one, if an individual is described in 
paragraph (f)(4)(iv)(A) of this section, a 
reasonable alternative standard must 
be furnished by the plan or issuer upon 
the individual’s request or the condi-
tion for obtaining the reward must be 
waived. 

(C) All the facts and circumstances 
are taken into account in determining 
whether a plan or issuer has furnished 
a reasonable alternative standard, in-
cluding but not limited to the fol-
lowing: 

(1) If the reasonable alternative 
standard is completion of an edu-
cational program, the plan or issuer 
must make the educational program 
available or assist the employee in 
finding such a program (instead of re-
quiring an individual to find such a 
program unassisted), and may not re-
quire an individual to pay for the cost 
of the program. 
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(2) The time commitment required 
must be reasonable (for example, re-
quiring attendance nightly at a one- 
hour class would be unreasonable). 

(3) If the reasonable alternative 
standard is a diet program, the plan or 
issuer is not required to pay for the 
cost of food but must pay any member-
ship or participation fee. 

(4) If an individual’s personal physi-
cian states that a plan standard (in-
cluding, if applicable, the recommenda-
tions of the plan’s medical profes-
sional) is not medically appropriate for 
that individual, the plan or issuer must 
provide a reasonable alternative stand-
ard that accommodates the rec-
ommendations of the individual’s per-
sonal physician with regard to medical 
appropriateness. Plans and issuers may 
impose standard cost sharing under the 
plan or coverage for medical items and 
services furnished pursuant to the phy-
sician’s recommendations. 

(D) To the extent that a reasonable 
alternative standard under an out-
come-based wellness program is, itself, 
an activity-only wellness program, it 
must comply with the requirements of 
paragraph (f)(3) of this section in the 
same manner as if it were an initial 
program standard. To the extent that a 
reasonable alternative standard under 
an outcome-based wellness program is, 
itself, another outcome-based wellness 
program, it must comply with the re-
quirements of this paragraph (f)(4), 
subject to the following special provi-
sions: 

(1) The reasonable alternative stand-
ard cannot be a requirement to meet a 
different level of the same standard 
without additional time to comply that 
takes into account the individual’s cir-
cumstances. For example, if the initial 
standard is to achieve a BMI less than 
30, the reasonable alternative standard 
cannot be to achieve a BMI less than 31 
on that same date. However, if the ini-
tial standard is to achieve a BMI less 
than 30, a reasonable alternative stand-
ard for the individual could be to re-
duce the individual’s BMI by a small 
amount or small percentage, over a re-
alistic period of time, such as within a 
year. 

(2) An individual must be given the 
opportunity to comply with the rec-
ommendations of the individual’s per-

sonal physician as a second reasonable 
alternative standard to meeting the 
reasonable alternative standard de-
fined by the plan or issuer, but only if 
the physician joins in the request. The 
individual can make a request to in-
volve a personal physician’s rec-
ommendations at any time and the per-
sonal physician can adjust the physi-
cian’s recommendations at any time, 
consistent with medical appropriate-
ness. 

(E) It is not reasonable to seek 
verification, such as a statement from 
an individual’s personal physician, 
under an outcome-based wellness pro-
gram that a health factor makes it un-
reasonably difficult for the individual 
to satisfy, or medically inadvisable for 
the individual to attempt to satisfy, 
the otherwise applicable standard as a 
condition of providing a reasonable al-
ternative to the initial standard. How-
ever, if a plan or issuer provides an al-
ternative standard to the otherwise ap-
plicable measurement, test, or screen-
ing that involves an activity that is re-
lated to a health factor, then the rules 
of paragraph (f)(3) of this section for 
activity-only wellness programs apply 
to that component of the wellness pro-
gram and the plan or issuer may, if 
reasonable under the circumstances, 
seek verification that it is unreason-
ably difficult due to a medical condi-
tion for an individual to perform or 
complete the activity (or it is medi-
cally inadvisable to attempt to per-
form or complete the activity). (For 
example, if an outcome-based wellness 
program requires participants to main-
tain a certain healthy weight and pro-
vides a diet and exercise program for 
individuals who do not meet the tar-
geted weight, a plan or issuer may seek 
verification, as described in paragraph 
(f)(3)(iv)(D) of this section, if reason-
able under the circumstances, that a 
second reasonable alternative standard 
is needed for certain individuals be-
cause, for those individuals, it would be 
unreasonably difficult due to a medical 
condition to comply, or medically in-
advisable to attempt to comply, with 
the diet and exercise program, due to a 
medical condition.) 

(v) Notice of availability of reasonable 
alternative standard. The plan or issuer 
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must disclose in all plan materials de-
scribing the terms of an outcome-based 
wellness program, and in any disclo-
sure that an individual did not satisfy 
an initial outcome-based standard, the 
availability of a reasonable alternative 
standard to qualify for the reward (and, 
if applicable, the possibility of waiver 
of the otherwise applicable standard), 
including contact information for ob-
taining a reasonable alternative stand-
ard and a statement that recommenda-
tions of an individual’s personal physi-
cian will be accommodated. If plan ma-
terials merely mention that such a pro-
gram is available, without describing 
its terms, this disclosure is not re-
quired. Sample language is provided in 
paragraph (f)(6) of this section, as well 
as in certain examples of this section. 

(vi) Examples. The provisions of this 
paragraph (f)(4) are illustrated by the 
following examples: 

Example 1—Cholesterol screening with reason-
able alternative standard to work with personal 
physician. (i) Facts. A group health plan of-
fers a reward to participants who achieve a 
count under 200 on a total cholesterol test. If 
a participant does not achieve the targeted 
cholesterol count, the plan allows the partic-
ipant to develop an alternative cholesterol 
action plan in conjunction with the partici-
pant’s personal physician that may include 
recommendations for medication and addi-
tional screening. The plan allows the physi-
cian to modify the standards, as medically 
necessary, over the year. (For example, if a 
participant develops asthma or depression, 
requires surgery and convalescence, or some 
other medical condition or consideration 
makes completion of the original action plan 
inadvisable or unreasonably difficult, the 
physician may modify the original action 
plan.) All plan materials describing the 
terms of the program include the following 
statement: ‘‘Your health plan wants to help 
you take charge of your health. Rewards are 
available to all employees who participate in 
our Cholesterol Awareness Wellness Pro-
gram. If your total cholesterol count is 
under 200, you will receive the reward. If not, 
you will still have an opportunity to qualify 
for the reward. We will work with you and 
your doctor to find a Health Smart program 
that is right for you.’’ In addition, when any 
individual participant receives notification 
that his or her cholesterol count is 200 or 
higher, the notification includes the fol-
lowing statement: ‘‘Your plan offers a Health 
Smart program under which we will work 
with you and your doctor to try to lower 
your cholesterol. If you complete this pro-
gram, you will qualify for a reward. Please 

contact us at [contact information] to get 
started.’’ 

(ii) Conclusion. In this Example 1, the pro-
gram is an outcome-based wellness program 
because the initial standard requires an indi-
vidual to attain or maintain a specific health 
outcome (a certain cholesterol level) to ob-
tain a reward. The program satisfies the re-
quirements of paragraph (f)(4)(iii) of this sec-
tion because the cholesterol program is rea-
sonably designed to promote health and pre-
vent disease. The program satisfies the re-
quirements of paragraph (f)(4)(iv) of this sec-
tion because it makes available to all par-
ticipants who do not meet the cholesterol 
standard a reasonable alternative standard 
to qualify for the reward. Lastly, the plan 
also discloses in all materials describing the 
terms of the program and in any disclosure 
that an individual did not satisfy the initial 
outcome-based standard the availability of a 
reasonable alternative standard (including 
contact information and the individual’s 
ability to involve his or her personal physi-
cian), as required by paragraph (f)(4)(v) of 
this section. Thus, the program satisfies the 
requirements of paragraphs (f)(4)(iii), (iv), 
and (v) of this section. 

Example 2—Cholesterol screening with plan 
alternative and no opportunity for personal 
physician involvement. (i) Facts. Same facts as 
Example 1, except that the wellness pro-
gram’s physician or nurse practitioner (rath-
er than the individual’s personal physician) 
determines the alternative cholesterol ac-
tion plan. The plan does not provide an op-
portunity for a participant’s personal physi-
cian to modify the action plan if it is not 
medically appropriate for that individual. 

(ii) Conclusion. In this Example 2, the 
wellness program does not satisfy the re-
quirements of paragraph (f)(4)(iii) of this sec-
tion because the program does not accommo-
date the recommendations of the partici-
pant’s personal physician with regard to 
medical appropriateness, as required under 
paragraph (f)(4)(iv)(C)(3) of this section. 
Thus, the program is not reasonably de-
signed under paragraph (f)(4)(iii) of this sec-
tion and is not available to all similarly sit-
uated individuals under paragraph (f)(4)(iv) 
of this section. The notice also does not pro-
vide all the content required under para-
graph (f)(4)(v) of this section. 

Example 3—Cholesterol screening with plan 
alternative that can be modified by personal 
physician. (i) Facts. Same facts as Example 2, 
except that if a participant’s personal physi-
cian disagrees with any part of the action 
plan, the personal physician may modify the 
action plan at any time, and the plan dis-
closes this to participants. 

(ii) Conclusion. In this Example 3, the 
wellness program satisfies the requirements 
of paragraph (f)(4)(iii) of this section because 
the participant’s personal physician may 
modify the action plan determined by the 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00798 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



789 

Employee Benefits Security Admin., DOL § 2590.702 

wellness program’s physician or nurse prac-
titioner at any time if the physician states 
that the recommendations are not medically 
appropriate, as required under paragraph 
(f)(4)(iv)(C)(3) of this section. Thus, the pro-
gram is reasonably designed under paragraph 
(f)(4)(iii) of this section and is available to 
all similarly situated individuals under para-
graph (f)(4)(iv) of this section. The notice, 
which includes a statement that rec-
ommendations of an individual’s personal 
physician will be accommodated, also com-
plies with paragraph (f)(4)(v) of this section. 

Example 4—BMI screening with walking pro-
gram alternative. (i) Facts. A group health 
plan will provide a reward to participants 
who have a body mass index (BMI) that is 26 
or lower, determined shortly before the be-
ginning of the year. Any participant who 
does not meet the target BMI is given the 
same discount if the participant complies 
with an exercise program that consists of 
walking 150 minutes a week. Any participant 
for whom it is unreasonably difficult due to 
a medical condition to comply with this 
walking program (and any participant for 
whom it is medically inadvisable to attempt 
to comply with the walking program) during 
the year is given the same discount if the 
participant satisfies an alternative standard 
that is reasonable taking into consideration 
the participant’s medical situation, is not 
unreasonably burdensome or impractical to 
comply with, and is otherwise reasonably de-
signed based on all the relevant facts and 
circumstances. All plan materials describing 
the terms of the wellness program include 
the following statement: ‘‘Fitness is Easy! 
Start Walking! Your health plan cares about 
your health. If you are considered over-
weight because you have a BMI of over 26, 
our Start Walking program will help you 
lose weight and feel better. We will help you 
enroll. (**If your doctor says that walking 
isn’t right for you, that’s okay too. We will 
work with you (and, if you wish, your own 
doctor) to develop a wellness program that 
is.)’’ Participant E is unable to achieve a 
BMI that is 26 or lower within the plan’s 
timeframe and receives notification that 
complies with paragraph (f)(4)(v) of this sec-
tion. Nevertheless, it is unreasonably dif-
ficult due to a medical condition for E to 
comply with the walking program. E pro-
poses a program based on the recommenda-
tions of E’s physician. The plan agrees to 
make the same discount available to E that 
is available to other participants in the BMI 
program or the alternative walking program, 
but only if E actually follows the physician’s 
recommendations. 

(ii) Conclusion. In this Example 4, the pro-
gram is an outcome-based wellness program 
because the initial standard requires an indi-
vidual to attain or maintain a specific health 
outcome (a certain BMI level) to obtain a re-
ward. The program satisfies the require-

ments of paragraph (f)(4)(iii) of this section 
because it is reasonably designed to promote 
health and prevent disease. The program also 
satisfies the requirements of paragraph 
(f)(4)(iv) of this section because it makes 
available to all individuals who do not sat-
isfy the BMI standard a reasonable alter-
native standard to qualify for the reward (in 
this case, a walking program that is not un-
reasonably burdensome or impractical for in-
dividuals to comply with and that is other-
wise reasonably designed based on all the 
relevant facts and circumstances). In addi-
tion, the walking program is, itself, an activ-
ity-only standard and the plan complies with 
the requirements of paragraph (f)(3) of this 
section (including the requirement of para-
graph (f)(3)(iv) that, if there are individuals 
for whom it is unreasonably difficult due to 
a medical condition to comply, or for whom 
it is medically inadvisable to attempt to 
comply, with the walking program, the plan 
provide a reasonable alternative to those in-
dividuals). Moreover, the plan satisfies the 
requirements of paragraph (f)(4)(v) of this 
section because it discloses, in all materials 
describing the terms of the program and in 
any disclosure that an individual did not sat-
isfy the initial outcome-based standard, the 
availability of a reasonable alternative 
standard (including contact information and 
the individual’s option to involve his or her 
personal physician) to qualify for the reward 
or the possibility of waiver of the otherwise 
applicable standard. Thus, the program sat-
isfies the requirements of paragraphs 
(f)(4)(iii), (iv), and (v) of this section. 

Example 5—BMI screening with alternatives 
available to either lower BMI or meet personal 
physician’s recommendations. (i) Facts. Same 
facts as Example 4 except that, with respect 
to any participant who does not meet the 
target BMI, instead of a walking program, 
the participant is expected to reduce BMI by 
one point. At any point during the year upon 
request, any individual can obtain a second 
reasonable alternative standard, which is 
compliance with the recommendations of the 
participant’s personal physician regarding 
weight, diet, and exercise as set forth in a 
treatment plan that the physician rec-
ommends or to which the physician agrees. 
The participant’s personal physician is per-
mitted to change or adjust the treatment 
plan at any time and the option of following 
the participant’s personal physician’s rec-
ommendations is clearly disclosed. 

(ii) Conclusion. In this Example 5, the rea-
sonable alternative standard to qualify for 
the reward (the alternative BMI standard re-
quiring a one-point reduction) does not make 
the program unreasonable under paragraph 
(f)(4)(iii) or (iv) of this section because the 
program complies with paragraph 
(f)(4)(iv)(C)(4) of this section by allowing a 
second reasonable alternative standard to 
qualify for the reward (compliance with the 
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recommendations of the participant’s per-
sonal physician, which can be changed or ad-
justed at any time). Accordingly, the pro-
gram continues to satisfy the applicable re-
quirements of paragraph (f) of this section. 

Example 6—Tobacco use surcharge with smok-
ing cessation program alternative. (i) Facts. In 
conjunction with an annual open enrollment 
period, a group health plan provides a pre-
mium differential based on tobacco use, de-
termined using a health risk assessment. 
The following statement is included in all 
plan materials describing the tobacco pre-
mium differential: ‘‘Stop smoking today! We 
can help! If you are a smoker, we offer a 
smoking cessation program. If you complete 
the program, you can avoid this surcharge.’’ 
The plan accommodates participants who 
smoke by facilitating their enrollment in a 
smoking cessation program that requires 
participation at a time and place that are 
not unreasonably burdensome or impractical 
for participants, and that is otherwise rea-
sonably designed based on all the relevant 
facts and circumstances, and discloses con-
tact information and the individual’s option 
to involve his or her personal physician. The 
plan pays for the cost of participation in the 
smoking cessation program. Any participant 
can avoid the surcharge for the plan year by 
participating in the program, regardless of 
whether the participant stops smoking, but 
the plan can require a participant who wants 
to avoid the surcharge in a subsequent year 
to complete the smoking cessation program 
again. 

(ii) Conclusion. In this Example 6, the pre-
mium differential satisfies the requirements 
of paragraphs (f)(4)(iii), (iv), and (v). The pro-
gram is an outcome-based wellness program 
because the initial standard for obtaining a 
reward is dependent on the results of a 
health risk assessment (a measurement, test, 
or screening). The program is reasonably de-
signed under paragraph (f)(4)(iii) because the 
plan provides a reasonable alternative stand-
ard (as required under paragraph (f)(4)(iv) of 
this section) to qualify for the reward to all 
tobacco users (a smoking cessation pro-
gram). The plan discloses, in all materials 
describing the terms of the program, the 
availability of the reasonable alternative 
standard (including contact information and 
the individual’s option to involve his or her 
personal physician). Thus, the program satis-
fies the requirements of paragraphs (f)(4)(iii), 
(iv), and (v) of this section. 

Example 7—Tobacco use surcharge with alter-
native program requiring actual cessation. (i) 
Facts. Same facts as Example 6, except the 
plan does not provide participant F with the 
reward in subsequent years unless F actually 
stops smoking after participating in the to-
bacco cessation program. 

(ii) Conclusion. In this Example 7, the pro-
gram is not reasonably designed under para-
graph (f)(4)(iii) of this section and does not 

provide a reasonable alternative standard as 
required under paragraph (f)(4)(iv) of this 
section. The plan cannot cease to provide a 
reasonable alternative standard merely be-
cause the participant did not stop smoking 
after participating in a smoking cessation 
program. The plan must continue to offer a 
reasonable alternative standard whether it is 
the same or different (such as a new rec-
ommendation from F’s personal physician or 
a new nicotine replacement therapy). 

Example 8—Tobacco use surcharge with smok-
ing cessation program alternative that is not 
reasonable. (i) Facts. Same facts as Example 6, 
except the plan does not facilitate partici-
pant F’s enrollment in a smoking cessation 
program. Instead the plan advises F to find a 
program, pay for it, and provide a certificate 
of completion to the plan. 

(ii) Conclusion. In this Example 8, the re-
quirement for F to find and pay for F’s own 
smoking cessation program means that the 
alternative program is not reasonable. Ac-
cordingly, the plan has not offered a reason-
able alternative standard that complies with 
paragraphs (f)(4)(iii) and (iv) of this section 
and the program fails to satisfy the require-
ments of paragraph (f) of this section. 

(5) Applicable percentage. (i) For pur-
poses of this paragraph (f), the applica-
ble percentage is 30 percent, except 
that the applicable percentage is in-
creased by an additional 20 percentage 
points (to 50 percent) to the extent 
that the additional percentage is in 
connection with a program designed to 
prevent or reduce tobacco use. 

(ii) The rules of this paragraph (f)(5) 
are illustrated by the following exam-
ples: 

Example 1. (i) Facts. An employer sponsors 
a group health plan. The annual premium for 
employee-only coverage is $6,000 (of which 
the employer pays $4,500 per year and the 
employee pays $1,500 per year). The plan of-
fers employees a health-contingent wellness 
program with several components, focused 
on exercise, blood sugar, weight, cholesterol, 
and blood pressure. The reward for compli-
ance is an annual premium rebate of $600. 

(ii) Conclusion. In this Example 1, the re-
ward for the wellness program, $600, does not 
exceed the applicable percentage of 30 per-
cent of the total annual cost of employee- 
only coverage, $1,800. ($6,000 × 30% = $1,800.) 

Example 2. (i) Facts. Same facts as Example 
1, except the wellness program is exclusively 
a tobacco prevention program. Employees 
who have used tobacco in the last 12 months 
and who are not enrolled in the plan’s to-
bacco cessation program are charged a $1,000 
premium surcharge (in addition to their em-
ployee contribution towards the coverage). 
(Those who participate in the plan’s tobacco 
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cessation program are not assessed the $1,000 
surcharge.) 

(ii) Conclusion. In this Example 2, the re-
ward for the wellness program (absence of a 
$1,000 surcharge), does not exceed the appli-
cable percentage of 50 percent of the total 
annual cost of employee-only coverage, 
$3,000. ($6,000 × 50% = $3,000.) 

Example 3. (i) Facts. Same facts as Example 
1, except that, in addition to the $600 reward 
for compliance with the health-contingent 
wellness program, the plan also imposes an 
additional $2,000 tobacco premium surcharge 
on employees who have used tobacco in the 
last 12 months and who are not enrolled in 
the plan’s tobacco cessation program. (Those 
who participate in the plan’s tobacco ces-
sation program are not assessed the $2,000 
surcharge.) 

(ii) Conclusion. In this Example 3, the total 
of all rewards (including absence of a sur-
charge for participating in the tobacco pro-
gram) is $2,600 ($600 + $2,000 = $2,600), which 
does not exceed the applicable percentage of 
50 percent of the total annual cost of em-
ployee-only coverage ($3,000); and, tested sep-
arately, the $600 reward for the wellness pro-
gram unrelated to tobacco use does not ex-
ceed the applicable percentage of 30 percent 
of the total annual cost of employee-only 
coverage ($1,800). 

Example 4. (i) Facts. An employer sponsors 
a group health plan. The total annual pre-
mium for employee-only coverage (including 
both employer and employee contributions 
towards the coverage) is $5,000. The plan pro-
vides a $250 reward to employees who com-
plete a health risk assessment, without re-
gard to the health issues identified as part of 
the assessment. The plan also offers a 
Healthy Heart program, which is a health- 
contingent wellness program, with an oppor-
tunity to earn a $1,500 reward. 

(ii) Conclusion. In this Example 4, even 
though the total reward for all wellness pro-
grams under the plan is $1,750 ($250 + $1,500 = 
$1,750, which exceeds the applicable percent-
age of 30 percent of the cost of the annual 
premium for employee-only coverage ($5,000 
× 30% = $1,500)), only the reward offered for 
compliance with the health-contingent 
wellness program ($1,500) is taken into ac-
count in determining whether the rules of 
this paragraph (f)(5) are met. (The $250 re-
ward is offered in connection with a 
participatory wellness program and there-
fore is not taken into account.) Accordingly, 
the health-contingent wellness program of-
fers a reward that does not exceed the appli-
cable percentage of 30 percent of the total 
annual cost of employee-only coverage. 

(6) Sample language. The following 
language, or substantially similar lan-
guage, can be used to satisfy the notice 
requirement of paragraphs (f)(3)(v) or 
(f)(4)(v) of this section: ‘‘Your health 

plan is committed to helping you 
achieve your best health. Rewards for 
participating in a wellness program are 
available to all employees. If you think 
you might be unable to meet a stand-
ard for a reward under this wellness 
program, you might qualify for an op-
portunity to earn the same reward by 
different means. Contact us at [insert 
contact information] and we will work 
with you (and, if you wish, with your 
doctor) to find a wellness program with 
the same reward that is right for you 
in light of your health status.’’ 

(g) More favorable treatment of individ-
uals with adverse health factors per-
mitted—(1) In rules for eligibility. (i) 
Nothing in this section prevents a 
group health plan or group health in-
surance issuer from establishing more 
favorable rules for eligibility (de-
scribed in paragraph (b)(1) of this sec-
tion) for individuals with an adverse 
health factor, such as disability, than 
for individuals without the adverse 
health factor. Moreover, nothing in 
this section prevents a plan or issuer 
from charging a higher premium or 
contribution with respect to individ-
uals with an adverse health factor if 
they would not be eligible for the cov-
erage were it not for the adverse health 
factor. (However, other laws, including 
State insurance laws, may set or limit 
premium rates; these laws are not af-
fected by this section.) 

(ii) The rules of this paragraph (g)(1) 
are illustrated by the following exam-
ples: 

Example 1. (i) Facts. An employer sponsors 
a group health plan that generally is avail-
able to employees, spouses of employees, and 
dependent children until age 26. However, de-
pendent children who are disabled are eligi-
ble for coverage beyond age 26. 

(ii) Conclusion. In this Example 1, the plan 
provision allowing coverage for disabled de-
pendent children beyond age 26 satisfies this 
paragraph (g)(1) (and thus does not violate 
this section). 

Example 2. (i) Facts. An employer sponsors 
a group health plan, which is generally avail-
able to employees (and members of the em-
ployee’s family) until the last day of the 
month in which the employee ceases to per-
form services for the employer. The plan 
generally charges employees $50 per month 
for employee-only coverage and $125 per 
month for family coverage. However, an em-
ployee who ceases to perform services for the 
employer by reason of disability may remain 
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covered under the plan until the last day of 
the month that is 12 months after the month 
in which the employee ceased to perform 
services for the employer. During this ex-
tended period of coverage, the plan charges 
the employee $100 per month for employee- 
only coverage and $250 per month for family 
coverage. (This extended period of coverage 
is without regard to whatever rights the em-
ployee (or members of the employee’s fam-
ily) may have for COBRA continuation cov-
erage.) 

(ii) Conclusion. In this Example 2, the plan 
provision allowing extended coverage for dis-
abled employees and their families satisfies 
this paragraph (g)(1) (and thus does not vio-
late this section). In addition, the plan is 
permitted, under this paragraph (g)(1), to 
charge the disabled employees a higher pre-
mium during the extended period of cov-
erage. 

Example 3. (i) Facts. To comply with the re-
quirements of a COBRA continuation provi-
sion, a group health plan generally makes 
COBRA continuation coverage available for 
a maximum period of 18 months in connec-
tion with a termination of employment but 
makes the coverage available for a max-
imum period of 29 months to certain disabled 
individuals and certain members of the dis-
abled individual’s family. Although the plan 
generally requires payment of 102 percent of 
the applicable premium for the first 18 
months of COBRA continuation coverage, 
the plan requires payment of 150 percent of 
the applicable premium for the disabled indi-
vidual’s COBRA continuation coverage dur-
ing the disability extension if the disabled 
individual would not be entitled to COBRA 
continuation coverage but for the disability. 

(ii) Conclusion. In this Example 3, the plan 
provision allowing extended COBRA continu-
ation coverage for disabled individuals satis-
fies this paragraph (g)(1) (and thus does not 
violate this section). In addition, the plan is 
permitted, under this paragraph (g)(1), to 
charge the disabled individuals a higher pre-
mium for the extended coverage if the indi-
viduals would not be eligible for COBRA con-
tinuation coverage were it not for the dis-
ability. (Similarly, if the plan provided an 
extended period of coverage for disabled indi-
viduals pursuant to State law or plan provi-
sion rather than pursuant to a COBRA con-
tinuation coverage provision, the plan could 
likewise charge the disabled individuals a 
higher premium for the extended coverage.) 

(2) In premiums or contributions. (i) 
Nothing in this section prevents a 
group health plan or group health in-
surance issuer from charging individ-
uals a premium or contribution that is 
less than the premium (or contribu-
tion) for similarly situated individuals 

if the lower charge is based on an ad-
verse health factor, such as disability. 

(ii) The rules of this paragraph (g)(2) 
are illustrated by the following exam-
ple: 

Example. (i) Facts. Under a group health 
plan, employees are generally required to 
pay $50 per month for employee-only cov-
erage and $125 per month for family coverage 
under the plan. However, employees who are 
disabled receive coverage (whether em-
ployee-only or family coverage) under the 
plan free of charge. 

(ii) Conclusion. In this Example, the plan 
provision waiving premium payment for dis-
abled employees is permitted under this 
paragraph (g)(2) (and thus does not violate 
this section). 

(h) No effect on other laws. Compliance 
with this section is not determinative 
of compliance with any other provision 
of the Act (including the COBRA con-
tinuation provisions) or any other 
State or Federal law, such as the 
Americans with Disabilities Act. 
Therefore, although the rules of this 
section would not prohibit a plan or 
issuer from treating one group of simi-
larly situated individuals differently 
from another (such as providing dif-
ferent benefit packages to current and 
former employees), other Federal or 
State laws may require that two sepa-
rate groups of similarly situated indi-
viduals be treated the same for certain 
purposes (such as making the same 
benefit package available to COBRA 
qualified beneficiaries as is made avail-
able to active employees). In addition, 
although this section generally does 
not impose new disclosure obligations 
on plans and issuers, this section does 
not affect any other laws, including 
those that require accurate disclosures 
and prohibit intentional misrepresen-
tation. 

(i) Applicability dates. This section ap-
plies for plan years beginning on or 
after July 1, 2007. 

[71 FR 75038, Dec. 13, 2006, as amended at 74 
FR 51683, Oct. 7, 2009; 78 FR 33181, June 3, 
2013; 79 FR 10309, Feb. 24, 2014] 

§ 2590.702–1 Additional requirements 
prohibiting discrimination based on 
genetic information. 

(a) Definitions. Unless otherwise pro-
vided, the definitions in this paragraph 
(a) govern in applying the provisions of 
this section. 
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(1) Collect means, with respect to in-
formation, to request, require, or pur-
chase such information. 

(2) Family member means, with respect 
to an individual— 

(i) A dependent (as defined for pur-
poses of § 2590.701–2 of this Part) of the 
individual; or 

(ii) Any other person who is a first- 
degree, second-degree, third-degree, or 
fourth-degree relative of the individual 
or of a dependent of the individual. 
Relatives by affinity (such as by mar-
riage or adoption) are treated the same 
as relatives by consanguinity (that is, 
relatives who share a common biologi-
cal ancestor). In determining the de-
gree of the relationship, relatives by 
less than full consanguinity (such as 
half-siblings, who share only one par-
ent) are treated the same as relatives 
by full consanguinity (such as siblings 
who share both parents). 

(A) First-degree relatives include 
parents, spouses, siblings, and children. 

(B) Second-degree relatives include 
grandparents, grandchildren, aunts, 
uncles, nephews, and nieces. 

(C) Third-degree relatives include 
great-grandparents, great-grand-
children, great aunts, great uncles, and 
first cousins. 

(D) Fourth-degree relatives include 
great-great grandparents, great-great 
grandchildren, and children of first 
cousins. 

(3) Genetic information means— 
(i) Subject to paragraphs (a)(3)(ii) 

and (a)(3)(iii) of this section, with re-
spect to an individual, information 
about— 

(A) The individual’s genetic tests (as 
defined in paragraph (a)(5) of this sec-
tion); 

(B) The genetic tests of family mem-
bers of the individual; 

(C) The manifestation (as defined in 
paragraph (a)(6) of this section) of a 
disease or disorder in family members 
of the individual; or 

(D) Any request for, or receipt of, ge-
netic services (as defined in paragraph 
(a)(4) of this section), or participation 
in clinical research which includes ge-
netic services, by the individual or any 
family member of the individual. 

(ii) The term genetic information does 
not include information about the sex 
or age of any individual. 

(iii) The term genetic information in-
cludes— 

(A) With respect to a pregnant 
woman (or a family member of the 
pregnant woman), genetic information 
of any fetus carried by the pregnant 
woman; and 

(B) With respect to an individual (or 
a family member of the individual) who 
is utilizing an assisted reproductive 
technology, genetic information of any 
embryo legally held by the individual 
or family member. 

(4) Genetic services means— 
(i) A genetic test, as defined in para-

graph (a)(5) of this section; 
(ii) Genetic counseling (including ob-

taining, interpreting, or assessing ge-
netic information); or 

(iii) Genetic education. 
(5)(i) Genetic test means an analysis of 

human DNA, RNA, chromosomes, pro-
teins, or metabolites, if the analysis 
detects genotypes, mutations, or chro-
mosomal changes. However, a genetic 
test does not include an analysis of 
proteins or metabolites that is directly 
related to a manifested disease, dis-
order, or pathological condition. Ac-
cordingly, a test to determine whether 
an individual has a BRCA1 or BRCA2 
variant is a genetic test. Similarly, a 
test to determine whether an indi-
vidual has a genetic variant associated 
with hereditary nonpolyposis 
colorectal cancer is a genetic test. 
However, an HIV test, complete blood 
count, cholesterol test, liver function 
test, or test for the presence of alcohol 
or drugs is not a genetic test. 

(ii) The rules of this paragraph (a)(5) 
are illustrated by the following exam-
ple: 

Example. (i) Facts. Individual A is a new-
born covered under a group health plan. A 
undergoes a phenylketonuria (PKU) screen-
ing, which measures the concentration of a 
metabolite, phenylalanine, in A’s blood. In 
PKU, a mutation occurs in the 
phenylalanine hydroxylase (PAH) gene which 
contains instructions for making the enzyme 
needed to break down the amino acid 
phenylalanine. Individuals with the muta-
tion, who have a deficiency in the enzyme to 
break down phenylalanine, have high con-
centrations of phenylalanine. 

(ii) Conclusion. In this Example, the PKU 
screening is a genetic test with respect to A 
because the screening is an analysis of me-
tabolites that detects a genetic mutation. 
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(6)(i) Manifestation or manifested 
means, with respect to a disease, dis-
order, or pathological condition, that 
an individual has been or could reason-
ably be diagnosed with the disease, dis-
order, or pathological condition by a 
health care professional with appro-
priate training and expertise in the 
field of medicine involved. For pur-
poses of this section, a disease, dis-
order, or pathological condition is not 
manifested if a diagnosis is based prin-
cipally on genetic information. 

(ii) The rules of this paragraph (a)(6) 
are illustrated by the following exam-
ples: 

Example 1. (i) Facts. Individual A has a fam-
ily medical history of diabetes. A begins to 
experience excessive sweating, thirst, and fa-
tigue. A’s physician examines A and orders 
blood glucose testing (which is not a genetic 
test). Based on the physician’s examination, 
A’s symptoms, and test results that show 
elevated levels of blood glucose, A’s physi-
cian diagnoses A as having adult onset diabe-
tes mellitus (Type 2 diabetes). 

(ii) Conclusion. In this Example 1, A has 
been diagnosed by a health care professional 
with appropriate training and expertise in 
the field of medicine involved. The diagnosis 
is not based principally on genetic informa-
tion. Thus, Type 2 diabetes is manifested 
with respect to A. 

Example 2. (i) Facts. Individual B has sev-
eral family members with colon cancer. One 
of them underwent genetic testing which de-
tected a mutation in the MSH2 gene associ-
ated with hereditary nonpolyposis colorectal 
cancer (HNPCC). B’s physician, a health care 
professional with appropriate training and 
expertise in the field of medicine involved, 
recommends that B undergo a targeted ge-
netic test to look for the specific mutation 
found in B’s relative to determine if B has an 
elevated risk for cancer. The genetic test 
with respect to B showed that B also carries 
the mutation and is at increased risk to de-
velop colorectal and other cancers associated 
with HNPCC. B has a colonoscopy which in-
dicates no signs of disease, and B has no 
symptoms. 

(ii) Conclusion. In this Example 2, because B 
has no signs or symptoms of colorectal can-
cer, B has not been and could not reasonably 
be diagnosed with HNPCC. Thus, HNPCC is 
not manifested with respect to B. 

Example 3. (i) Facts. Same facts as Example 
2, except that B’s colonoscopy and subse-
quent tests indicate the presence of HNPCC. 
Based on the colonoscopy and subsequent 
test results, B’s physician makes a diagnosis 
of HNPCC. 

(ii) Conclusion. In this Example 3, HNPCC is 
manifested with respect to B because a 

health care professional with appropriate 
training and expertise in the field of medi-
cine involved has made a diagnosis that is 
not based principally on genetic informa-
tion. 

Example 4. (i) Facts. Individual C has a fam-
ily member that has been diagnosed with 
Huntington’s Disease. A genetic test indi-
cates that C has the Huntington’s Disease 
gene variant. At age 42, C begins suffering 
from occasional moodiness and disorienta-
tion, symptoms which are associated with 
Huntington’s Disease. C is examined by a 
neurologist (a physician with appropriate 
training and expertise for diagnosing Hun-
tington’s Disease). The examination includes 
a clinical neurological exam. The results of 
the examination do not support a diagnosis 
of Huntington’s Disease. 

(ii) Conclusion. In this Example 4, C is not 
and could not reasonably be diagnosed with 
Huntington’s Disease by a health care pro-
fessional with appropriate training and ex-
pertise. Therefore, Huntington’s Disease is 
not manifested with respect to C. 

Example 5. (i) Facts. Same facts as Example 
4, except that C exhibits additional neuro-
logical and behavioral symptoms, and the re-
sults of the examination support a diagnosis 
of Huntington’s Disease with respect to C. 

(ii) Conclusion. In this Example 5, C could 
reasonably be diagnosed with Huntington’s 
Disease by a health care professional with 
appropriate training and expertise. There-
fore, Huntington’s Disease is manifested 
with respect to C. 

(7) Underwriting purposes has the 
meaning given in paragraph (d)(1) of 
this section. 

(b) No group-based discrimination based 
on genetic information—(1) In general. 
For purposes of this section, a group 
health plan, and a health insurance 
issuer offering health insurance cov-
erage in connection with a group 
health plan, must not adjust premium 
or contribution amounts for the plan, 
or any group of similarly situated indi-
viduals under the plan, on the basis of 
genetic information. For this purpose, 
‘‘similarly situated individuals’’ are 
those described in § 2590.702(d) of this 
Part. 

(2) Rule of construction. Nothing in 
paragraph (b)(1) of this section (or in 
paragraph (d)(1) or (d)(2) of this sec-
tion) limits the ability of a health in-
surance issuer offering health insur-
ance coverage in connection with a 
group health plan to increase the pre-
mium for a group health plan or a 
group of similarly situated individuals 
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under the plan based on the manifesta-
tion of a disease or disorder of an indi-
vidual who is enrolled in the plan. In 
such a case, however, the manifesta-
tion of a disease or disorder in one indi-
vidual cannot also be used as genetic 
information about other group mem-
bers to further increase the premium 
for a group health plan or a group of 
similarly situated individuals under 
the plan. 

(3) Examples. The rules of this para-
graph (b) are illustrated by the fol-
lowing examples: 

Example 1. (i) Facts. An employer sponsors 
a group health plan that provides coverage 
through a health insurance issuer. In order 
to determine the premium rate for the up-
coming plan year, the issuer reviews the 
claims experience of individuals covered 
under the plan and other health status infor-
mation of the individuals, including genetic 
information. The issuer finds that three indi-
viduals covered under the plan had unusually 
high claims experience. In addition, the 
issuer finds that the genetic information of 
two other individuals indicates the individ-
uals have a higher probability of developing 
certain illnesses although the illnesses are 
not manifested at this time. The issuer 
quotes the plan a higher per-participant rate 
because of both the genetic information and 
the higher claims experience. 

(ii) Conclusion. In this Example 1, the issuer 
violates the provisions of this paragraph (b) 
because the issuer adjusts the premium 
based on genetic information. However, if 
the adjustment related solely to claims expe-
rience, the adjustment would not violate the 
requirements of this section (nor would it 
violate the requirements of paragraph (c) of 
§ 2590.702 of this Part, which prohibits dis-
crimination in individual premiums or con-
tributions based on a health factor but per-
mits increases in the group rate based on a 
health factor). 

Example 2. (i) Facts. An employer sponsors 
a group health plan that provides coverage 
through a health insurance issuer. In order 
to determine the premium rate for the up-
coming plan year, the issuer reviews the 
claims experience of individuals covered 
under the plan and other health status infor-
mation of the individuals, including genetic 
information. The issuer finds that Employee 
A has made claims for treatment of poly-
cystic kidney disease. A also has two depend-
ent children covered under the plan. The 
issuer quotes the plan a higher per-partici-
pant rate because of both A’s claims experi-
ence and the family medical history of A’s 
children (that is, the fact that A has the dis-
ease). 

(ii) Conclusion. In this Example 2, the issuer 
violates the provisions of this paragraph (b) 
because, by taking the likelihood that A’s 
children may develop polycystic kidney dis-
ease into account in computing the rate for 
the plan, the issuer adjusts the premium 
based on genetic information relating to a 
condition that has not been manifested in 
A’s children. However, it is permissible for 
the issuer to increase the premium based on 
A’s claims experience. 

(c) Limitation on requesting or requir-
ing genetic testing—(1) General rule. Ex-
cept as otherwise provided in this para-
graph (c), a group health plan, and a 
health insurance issuer offering health 
insurance coverage in connection with 
a group health plan, must not request 
or require an individual or a family 
member of the individual to undergo a 
genetic test. 

(2) Health care professional may rec-
ommend a genetic test. Nothing in para-
graph (c)(1) of this section limits the 
authority of a health care professional 
who is providing health care services to 
an individual to request that the indi-
vidual undergo a genetic test. 

(3) Examples. The rules of paragraphs 
(c)(1) and (2) of this section are illus-
trated by the following examples: 

Example 1. (i) Facts. Individual A goes to a 
physician for a routine physical examina-
tion. The physician reviews A’s family med-
ical history and A informs the physician that 
A’s mother has been diagnosed with Hunting-
ton’s Disease. The physician advises A that 
Huntington’s Disease is hereditary and rec-
ommends that A undergo a genetic test. 

(ii) Conclusion. In this Example 1, the physi-
cian is a health care professional who is pro-
viding health care services to A. Therefore, 
the physician’s recommendation that A un-
dergo the genetic test does not violate this 
paragraph (c). 

Example 2. (i) Facts. Individual B is covered 
by a health maintenance organization 
(HMO). B is a child being treated for leu-
kemia. B’s physician, who is employed by 
the HMO, is considering a treatment plan 
that includes six-mercaptopurine, a drug for 
treating leukemia in most children. How-
ever, the drug could be fatal if taken by a 
small percentage of children with a par-
ticular gene variant. B’s physician rec-
ommends that B undergo a genetic test to 
detect this variant before proceeding with 
this course of treatment. 

(ii) Conclusion. In this Example 2, even 
though the physician is employed by the 
HMO, the physician is nonetheless a health 
care professional who is providing health 
care services to B. Therefore, the physician’s 
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recommendation that B undergo the genetic 
test does not violate this paragraph (c). 

(4) Determination regarding payment— 
(i) In general. As provided in this para-
graph (c)(4), nothing in paragraph (c)(1) 
of this section precludes a plan or 
issuer from obtaining and using the re-
sults of a genetic test in making a de-
termination regarding payment. For 
this purpose, ‘‘payment’’ has the mean-
ing given such term in 45 CFR 164.501 of 
the privacy regulations issued under 
the Health Insurance Portability and 
Accountability Act. Thus, if a plan or 
issuer conditions payment for an item 
or service based on its medical appro-
priateness and the medical appro-
priateness of the item or service de-
pends on the genetic makeup of a pa-
tient, then the plan or issuer is per-
mitted to condition payment for the 
item or service on the outcome of a ge-
netic test. The plan or issuer may also 
refuse payment if the patient does not 
undergo the genetic test. 

(ii) Limitation. A plan or issuer is per-
mitted to request only the minimum 
amount of information necessary to 
make a determination regarding pay-
ment. The minimum amount of infor-
mation necessary is determined in ac-
cordance with the minimum necessary 
standard in 45 CFR 164.502(b) of the pri-
vacy regulations issued under the 
Health Insurance Portability and Ac-
countability Act. 

(iii) Examples. See paragraph (e) of 
this section for examples illustrating 
the rules of this paragraph (c)(4), as 
well as other provisions of this section. 

(5) Research exception. Notwith-
standing paragraph (c)(1) of this sec-
tion, a plan or issuer may request, but 
not require, that a participant or bene-
ficiary undergo a genetic test if all of 
the conditions of this paragraph (c)(5) 
are met: 

(i) Research in accordance with Federal 
regulations and applicable State or local 
law or regulations. The plan or issuer 
makes the request pursuant to re-
search, as defined in 45 CFR 46.102(d), 
that complies with 45 CFR Part 46 or 
equivalent Federal regulations, and 
any applicable State or local law or 
regulations for the protection of 
human subjects in research. 

(ii) Written request for participation in 
research. The plan or issuer makes the 

request in writing, and the request 
clearly indicates to each participant or 
beneficiary (or, in the case of a minor 
child, to the legal guardian of the bene-
ficiary) that— 

(A) Compliance with the request is 
voluntary; and 

(B) Noncompliance will have no ef-
fect on eligibility for benefits (as de-
scribed in § 2590.702(b)(1) of this Part) or 
premium or contribution amounts. 

(iii) Prohibition on underwriting. No 
genetic information collected or ac-
quired under this paragraph (c)(5) can 
be used for underwriting purposes (as 
described in paragraph (d)(1) of this 
section). 

(iv) Notice to Federal agencies. The 
plan or issuer completes a copy of the 
‘‘Notice of Research Exception under 
the Genetic Information Non-
discrimination Act’’ authorized by the 
Secretary and provides the notice to 
the address specified in the instruc-
tions thereto. 

(d) Prohibitions on collection of genetic 
information—(1) For underwriting pur-
poses—(i) General rule. A group health 
plan, and a health insurance issuer of-
fering health insurance coverage in 
connection with a group health plan, 
must not collect (as defined in para-
graph (a)(1) of this section) genetic in-
formation for underwriting purposes. 
See paragraph (e) of this section for ex-
amples illustrating the rules of this 
paragraph (d)(1), as well as other provi-
sions of this section. 

(ii) Underwriting purposes defined. 
Subject to paragraph (d)(1)(iii) of this 
section, underwriting purposes means, 
with respect to any group health plan, 
or health insurance coverage offered in 
connection with a group health plan— 

(A) Rules for, or determination of, 
eligibility (including enrollment and 
continued eligibility) for benefits 
under the plan or coverage as described 
in § 2590.702(b)(1)(ii) of this Part (in-
cluding changes in deductibles or other 
cost-sharing mechanisms in return for 
activities such as completing a health 
risk assessment or participating in a 
wellness program); 

(B) The computation of premium or 
contribution amounts under the plan 
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or coverage (including discounts, re-
bates, payments in kind, or other pre-
mium differential mechanisms in re-
turn for activities such as completing a 
health risk assessment or participating 
in a wellness program); 

(C) The application of any pre-
existing condition exclusion under the 
plan or coverage; and 

(D) Other activities related to the 
creation, renewal, or replacement of a 
contract of health insurance or health 
benefits. 

(iii) Medical appropriateness. If an in-
dividual seeks a benefit under a group 
health plan or health insurance cov-
erage, the plan or coverage may limit 
or exclude the benefit based on whether 
the benefit is medically appropriate, 
and the determination of whether the 
benefit is medically appropriate is not 
within the meaning of underwriting 
purposes. Accordingly, if an individual 
seeks a benefit under the plan and the 
plan or issuer conditions the benefit 
based on its medical appropriateness 
and the medical appropriateness of the 
benefit depends on genetic information 
of the individual, then the plan or 
issuer is permitted to condition the 
benefit on the genetic information. A 
plan or issuer is permitted to request 
only the minimum amount of genetic 
information necessary to determine 
medical appropriateness. The plan or 
issuer may deny the benefit if the pa-
tient does not provide the genetic in-
formation required to determine med-
ical appropriateness. If an individual is 
not seeking a benefit, the medical ap-
propriateness exception of this para-
graph (d)(1)(iii) to the definition of un-
derwriting purposes does not apply. See 
paragraph (e) of this section for exam-
ples illustrating the medical appro-
priateness provisions of this paragraph 
(d)(1)(iii), as well as other provisions of 
this section. 

(2) Prior to or in connection with enroll-
ment—(i) In general. A group health 
plan, and a health insurance issuer of-
fering health insurance coverage in 
connection with a group health plan, 
must not collect genetic information 
with respect to any individual prior to 
that individual’s effective date of cov-
erage under that plan or coverage, nor 
in connection with the rules for eligi-
bility (as defined in § 2590.702(b)(1)(ii) of 

this Part) that apply to that indi-
vidual. Whether or not an individual’s 
information is collected prior to that 
individual’s effective date of coverage 
is determined at the time of collection. 

(ii) Incidental collection exception—(A) 
In general. If a group health plan, or a 
health insurance issuer offering health 
insurance coverage in connection with 
a group health plan, obtains genetic in-
formation incidental to the collection 
of other information concerning any 
individual, the collection is not a vio-
lation of this paragraph (d)(2), as long 
as the collection is not for under-
writing purposes in violation of para-
graph (d)(1) of this section. 

(B) Limitation. The incidental collec-
tion exception of this paragraph 
(d)(2)(ii) does not apply in connection 
with any collection where it is reason-
able to anticipate that health informa-
tion will be received, unless the collec-
tion explicitly states that genetic in-
formation should not be provided. 

(3) Examples. The rules of this para-
graph (d) are illustrated by the fol-
lowing examples: 

Example 1. (i) Facts. A group health plan 
provides a premium reduction to enrollees 
who complete a health risk assessment. The 
health risk assessment is requested to be 
completed after enrollment. Whether or not 
it is completed or what responses are given 
on it has no effect on an individual’s enroll-
ment status, or on the enrollment status of 
members of the individual’s family. The 
health risk assessment includes questions 
about the individual’s family medical his-
tory. 

(ii) Conclusion. In this Example 1, the 
health risk assessment includes a request for 
genetic information (that is, the individual’s 
family medical history). Because completing 
the health risk assessment results in a pre-
mium reduction, the request for genetic in-
formation is for underwriting purposes. Con-
sequently, the request violates the prohibi-
tion on the collection of genetic information 
in paragraph (d)(1) of this section. 

Example 2. (i) Facts. The same facts as Ex-
ample 1, except there is no premium reduc-
tion or any other reward for completing the 
health risk assessment. 

(ii) Conclusion. In this Example 2, the re-
quest is not for underwriting purposes, nor is 
it prior to or in connection with enrollment. 
Therefore, it does not violate the prohibition 
on the collection of genetic information in 
this paragraph (d). 

Example 3. (i) Facts. A group health plan re-
quests that enrollees complete a health risk 
assessment prior to enrollment, and includes 
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questions about the individual’s family med-
ical history. There is no reward or penalty 
for completing the health risk assessment. 

(ii) Conclusion. In this Example 3, because 
the health risk assessment includes a re-
quest for genetic information (that is, the in-
dividual’s family medical history), and re-
quests the information prior to enrollment, 
the request violates the prohibition on the 
collection of genetic information in para-
graph (d)(2) of this section. Moreover, be-
cause it is a request for genetic information, 
it is not an incidental collection under para-
graph (d)(2)(ii) of this section. 

Example 4. (i) Facts. The facts are the same 
as in Example 1, except there is no premium 
reduction or any other reward given for com-
pletion of the health risk assessment. How-
ever, certain people completing the health 
risk assessment may become eligible for ad-
ditional benefits under the plan by being en-
rolled in a disease management program 
based on their answers to questions about 
family medical history. Other people may 
become eligible for the disease management 
program based solely on their answers to 
questions about their individual medical his-
tory. 

(ii) Conclusion. In this Example 4, the re-
quest for information about an individual’s 
family medical history could result in the 
individual being eligible for benefits for 
which the individual would not otherwise be 
eligible. Therefore, the questions about fam-
ily medical history on the health risk assess-
ment are a request for genetic information 
for underwriting purposes and are prohibited 
under this paragraph (d). Although the plan 
conditions eligibility for the disease manage-
ment program based on determinations of 
medical appropriateness, the exception for 
determinations of medical appropriateness 
does not apply because the individual is not 
seeking benefits. 

Example 5. (i) Facts. A group health plan re-
quests enrollees to complete two distinct 
health risk assessments (HRAs) after and un-
related to enrollment. The first HRA in-
structs the individual to answer only for the 
individual and not for the individual’s fam-
ily. The first HRA does not ask about any ge-
netic tests the individual has undergone or 
any genetic services the individual has re-
ceived. The plan offers a reward for com-
pleting the first HRA. The second HRA asks 
about family medical history and the results 
of genetic tests the individual has under-
gone. The plan offers no reward for com-
pleting the second HRA and the instructions 
make clear that completion of the second 
HRA is wholly voluntary and will not affect 
the reward given for completion of the first 
HRA. 

(ii) Conclusion. In this Example 5, no ge-
netic information is collected in connection 
with the first HRA, which offers a reward, 
and no benefits or other rewards are condi-

tioned on the request for genetic information 
in the second HRA. Consequently, the re-
quest for genetic information in the second 
HRA is not for underwriting purposes, and 
the two HRAs do not violate the prohibition 
on the collection of genetic information in 
this paragraph (d). 

Example 6. (i) Facts. A group health plan 
waives its annual deductible for enrollees 
who complete an HRA. The HRA is requested 
to be completed after enrollment. Whether 
or not the HRA is completed or what re-
sponses are given on it has no effect on an 
individual’s enrollment status, or on the en-
rollment status of members of the individ-
ual’s family. The HRA does not include any 
direct questions about the individual’s ge-
netic information (including family medical 
history). However, the last question reads, 
‘‘Is there anything else relevant to your 
health that you would like us to know or dis-
cuss with you?’’ 

(ii) Conclusion. In this Example 6, the plan’s 
request for medical information does not ex-
plicitly state that genetic information 
should not be provided. Therefore, any ge-
netic information collected in response to 
the question is not within the incidental col-
lection exception and is prohibited under 
this paragraph (d). 

Example 7. (i) Facts. Same facts as Example 
6, except that the last question goes on to 
state, ‘‘In answering this question, you 
should not include any genetic information. 
That is, please do not include any family 
medical history or any information related 
to genetic testing, genetic services, genetic 
counseling, or genetic diseases for which you 
believe you may be at risk.’’ 

(ii) Conclusion. In this Example 7, the plan’s 
request for medical information explicitly 
states that genetic information should not 
be provided. Therefore, any genetic informa-
tion collected in response to the question is 
within the incidental collection exception. 
However, the plan may not use any genetic 
information it obtains incidentally for un-
derwriting purposes. 

Example 8. (i) Facts. Issuer M acquires 
Issuer N. M requests N’s records, stating that 
N should not provide genetic information 
and should review the records to excise any 
genetic information. N assembles the data 
requested by M and, although N reviews it to 
delete genetic information, the data from a 
specific region included some individuals’ 
family medical history. Consequently, M re-
ceives genetic information about some of N’s 
covered individuals. 

(ii) Conclusion. In this Example 8, M’s re-
quest for health information explicitly stat-
ed that genetic information should not be 
provided. Therefore, the collection of genetic 
information was within the incidental col-
lection exception. However, M may not use 
the genetic information it obtained inciden-
tally for underwriting purposes. 
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(e) Examples regarding determinations 
of medical appropriateness. The applica-
tion of the rules of paragraphs (c) and 
(d) of this section to plan or issuer de-
terminations of medical appropriate-
ness is illustrated by the following ex-
amples: 

Example 1. (i) Facts. Individual A’s group 
health plan covers genetic testing for celiac 
disease for individuals who have family 
members with this condition. After A’s son is 
diagnosed with celiac disease, A undergoes a 
genetic test and promptly submits a claim 
for the test to A’s issuer for reimbursement. 
The issuer asks A to provide the results of 
the genetic test before the claim is paid. 

(ii) Conclusion. In this Example 1, under the 
rules of paragraph (c)(4) of this section the 
issuer is permitted to request only the min-
imum amount of information necessary to 
make a decision regarding payment. Because 
the results of the test are not necessary for 
the issuer to make a decision regarding the 
payment of A’s claim, the issuer’s request for 
the results of the genetic test violates para-
graph (c) of this section. 

Example 2. (i) Facts. Individual B’s group 
health plan covers a yearly mammogram for 
participants and beneficiaries starting at age 
40, or at age 30 for those with increased risk 
for breast cancer, including individuals with 
BRCA1 or BRCA2 gene mutations. B is 33 
years old and has the BRCA2 mutation. B un-
dergoes a mammogram and promptly sub-
mits a claim to B’s plan for reimbursement. 
Following an established policy, the plan 
asks B for evidence of increased risk of 
breast cancer, such as the results of a ge-
netic test or a family history of breast can-
cer, before the claim for the mammogram is 
paid. This policy is applied uniformly to all 
similarly situated individuals and is not di-
rected at individuals based on any genetic 
information. 

(ii) Conclusion. In this Example 2, the plan 
does not violate paragraphs (c) or (d) of this 
section. Under paragraph (c), the plan is per-
mitted to request and use the results of a ge-
netic test to make a determination regard-
ing payment, provided the plan requests only 
the minimum amount of information nec-
essary. Because the medical appropriateness 
of the mammogram depends on the genetic 
makeup of the patient, the minimum 
amount of information necessary includes 
the results of the genetic test. Similarly, the 
plan does not violate paragraph (d) of this 
section because the plan is permitted to re-
quest genetic information in making a deter-
mination regarding the medical appropriate-
ness of a claim if the genetic information is 
necessary to make the determination (and if 
the genetic information is not used for un-
derwriting purposes). 

Example 3. (i) Facts. Individual C was pre-
viously diagnosed with and treated for breast 
cancer, which is currently in remission. In 
accordance with the recommendation of C’s 
physician, C has been taking a regular dose 
of tamoxifen to help prevent a recurrence. 
C’s group health plan adopts a new policy re-
quiring patients taking tamoxifen to under-
go a genetic test to ensure that tamoxifen is 
medically appropriate for their genetic 
makeup. In accordance with, at the time, the 
latest scientific research, tamoxifen is not 
helpful in up to 7 percent of breast cancer pa-
tients, those with certain variations of the 
gene for making the CYP2D6 enzyme. If a pa-
tient has a gene variant making tamoxifen 
not medically appropriate, the plan does not 
pay for the tamoxifen prescription. 

(ii) Conclusion. In this Example 3, the plan 
does not violate paragraph (c) of this section 
if it conditions future payments for the 
tamoxifen prescription on C’s undergoing a 
genetic test to determine what genetic 
markers C has for making the CYP2D6 en-
zyme. Nor does the plan violate paragraph 
(c) of this section if the plan refuses future 
payment if the results of the genetic test in-
dicate that tamoxifen is not medically ap-
propriate for C. 

Example 4. (i) Facts. A group health plan of-
fers a diabetes disease management program 
to all similarly situated individuals for 
whom it is medically appropriate based on 
whether the individuals have or are at risk 
for diabetes. The program provides enhanced 
benefits related only to diabetes for individ-
uals who qualify for the program. The plan 
sends out a notice to all participants that 
describes the diabetes disease management 
program and explains the terms for eligi-
bility. Individuals interested in enrolling in 
the program are advised to contact the plan 
to demonstrate that they have diabetes or 
that they are at risk for diabetes. For indi-
viduals who do not currently have diabetes, 
genetic information may be used to dem-
onstrate that an individual is at risk. 

(ii) Conclusion. In this Example 4, the plan 
may condition benefits under the disease 
management program upon a showing by an 
individual that the individual is at risk for 
diabetes, even if such showing may involve 
genetic information, provided that the plan 
requests genetic information only when nec-
essary to make a determination regarding 
whether the disease management program is 
medically appropriate for the individual and 
only requests the minimum amount of infor-
mation necessary to make that determina-
tion. 

Example 5. (i) Facts. Same facts as Example 
4, except that the plan includes a question-
naire that asks about the occurrence of dia-
betes in members of the individual’s family 
as part of the notice describing the disease 
management program. 
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(ii) Conclusion. In this Example 5, the plan 
violates the requirements of paragraph (d)(1) 
of this section because the requests for ge-
netic information are not limited to those 
situations in which it is necessary to make a 
determination regarding whether the disease 
management program is medically appro-
priate for the individuals. 

Example 6. (i) Facts. Same facts as Example 
4, except the disease management program 
provides an enhanced benefit in the form of 
a lower annual deductible to individuals 
under the program; the lower deductible ap-
plies with respect to all medical expenses in-
curred by the individual. Thus, whether or 
not a claim relates to diabetes, the indi-
vidual is provided with a lower deductible 
based on the individual providing the plan 
with genetic information. 

(ii) Conclusion. In this Example 6, because 
the enhanced benefits include benefits not 
related to the determination of medical ap-
propriateness, making available the en-
hanced benefits is within the meaning of un-
derwriting purposes. Accordingly, the plan 
may not request or require genetic informa-
tion (including family history information) 
in determining eligibility for enhanced bene-
fits under the program because such a re-
quest would be for underwriting purposes 
and would violate paragraph (d)(1) of this 
section. 

(f) Applicability date. This section ap-
plies for plan years beginning on or 
after December 7, 2009. 

[74 FR 51683, Oct. 7, 2009] 

§ 2590.702–2 Special rule allowing inte-
gration of Health Reimbursement 
Arrangements (HRAs) and other ac-
count-based group health plans 
with individual health insurance 
coverage and Medicare and prohib-
iting discrimination in HRAs and 
other account-based group health 
plans. 

(a) Scope. This section applies to 
health reimbursement arrangements 
(HRAs) and other account-based group 
health plans, as defined in § 2590.715– 
2711(d)(6)(i) of this part. For ease of ref-
erence, the term ‘‘HRA’’ is used in this 
section to include other account-based 
group health plans. For related regula-
tions, see 26 CFR 1.36B–2(c)(3)(i) and 
(c)(5), 29 CFR 2510.3–1(l), and 45 CFR 
155.420. 

(b) Purpose. This section provides the 
conditions that an HRA must satisfy in 
order to be integrated with individual 
health insurance coverage for purposes 
of Public Health Service Act (PHS Act) 
sections 2711 and 2713 and § 2590.715– 

2711(d)(4) of this part (referred to as an 
individual coverage HRA). This section 
also allows an individual coverage HRA 
to be integrated with Medicare for pur-
poses of PHS Act sections 2711 and 2713 
and § 2590.715–2711(d)(4), subject to the 
conditions provided in this section (see 
paragraph (e) of this section). Some of 
the conditions set forth in this section 
specifically relate to compliance with 
PHS Act sections 2711 and 2713 and 
some relate to the effect of having or 
being offered an individual coverage 
HRA on eligibility for the premium tax 
credit under section 36B of the Code. In 
addition, this section provides condi-
tions that an individual coverage HRA 
must satisfy in order to comply with 
the nondiscrimination provisions in 
ERISA section 702 and PHS Act section 
2705 (which is incorporated in ERISA 
section 715) and that are consistent 
with the provisions of the Patient Pro-
tection and Affordable Care Act, Public 
Law 111–148 (124 Stat. 119 (2010)), and 
the Health Care and Education Rec-
onciliation Act of 2010, Public Law 111– 
152 (124 Stat. 1029 (2010)), each as 
amended, that are designed to create a 
competitive individual market. These 
conditions are intended to prevent an 
HRA plan sponsor from intentionally 
or unintentionally, directly or indi-
rectly, steering any participants or de-
pendents with adverse health factors 
away from its traditional group health 
plan, if any, and toward individual 
health insurance coverage. 

(c) General rule. An HRA will be con-
sidered to be integrated with individual 
health insurance coverage for purposes 
of PHS Act sections 2711 and 2713 and 
§ 2590.715–2711(d)(4) of this part and will 
not be considered to discriminate in 
violation of ERISA section 702 and PHS 
Act section 2705 solely because it is in-
tegrated with individual health insur-
ance coverage, provided that the condi-
tions of this paragraph (c) are satisfied. 
See paragraph (e) of this section for 
how these conditions apply to an indi-
vidual coverage HRA integrated with 
Medicare. For purposes of this section, 
medical care expenses means medical 
care expenses as defined in § 2590.715– 
2711(d)(6)(ii) of this part and Exchange 
means Exchange as defined in 45 CFR 
155.20. 
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(1) Enrollment in individual health in-
surance coverage—(i) In general. The 
HRA must require that the participant 
and any dependent(s) are enrolled in in-
dividual health insurance coverage 
that is subject to and complies with 
the requirements in PHS Act sections 
2711 (and § 2590.715–2711(a)(2) of this 
part) and PHS Act section 2713 (and 
§ 2590.715–2713(a)(1) of this part), for 
each month that the individual(s) are 
covered by the HRA. For purposes of 
this paragraph (c), all individual health 
insurance coverage, except for indi-
vidual health insurance coverage that 
consists solely of excepted benefits, is 
treated as being subject to and com-
plying with PHS Act sections 2711 and 
2713. References to individual health 
insurance coverage in this paragraph 
(c) do not include individual health in-
surance coverage that consists solely 
of excepted benefits. 

(ii) Forfeiture. The HRA must provide 
that if any individual covered by the 
HRA ceases to be covered by individual 
health insurance coverage, the HRA 
will not reimburse medical care ex-
penses that are incurred by that indi-
vidual after the individual health in-
surance coverage ceases. In addition, if 
the participant and all dependents cov-
ered by the participant’s HRA cease to 
be covered by individual health insur-
ance coverage, the participant must 
forfeit the HRA. In either case, the 
HRA must reimburse medical care ex-
penses incurred by the individual prior 
to the cessation of individual health in-
surance coverage to the extent the 
medical care expenses are otherwise 
covered by the HRA, but the HRA may 
limit the period to submit medical care 
expenses for reimbursement to a rea-
sonable specified time period. If a par-
ticipant or dependent loses coverage 
under the HRA for a reason other than 
cessation of individual health insur-
ance coverage, COBRA and other con-
tinuation coverage requirements may 
apply. 

(iii) Grace periods and retroactive ter-
mination of individual health insurance 
coverage. In the event an individual is 
initially enrolled in individual health 
insurance coverage and subsequently 
timely fails to pay premiums for the 
coverage, with the result that the indi-
vidual is in a grace period, the indi-

vidual is considered to be enrolled in 
individual health insurance coverage 
for purposes of this paragraph (c)(1) 
and the individual coverage HRA must 
reimburse medical care expenses in-
curred by the individual during that 
time period to the extent the medical 
care expenses are otherwise covered by 
the HRA. If the individual fails to pay 
the applicable premium(s) by the end 
of the grace period and the coverage is 
cancelled or terminated, including 
retroactively, or if the individual 
health insurance coverage is cancelled 
or terminated retroactively for some 
other reason (for example, a rescis-
sion), an individual coverage HRA 
must require that a participant notify 
the HRA that coverage has been can-
celled or terminated and the date on 
which the cancellation or termination 
is effective. After the individual cov-
erage HRA has received the notice of 
cancellation or termination, the HRA 
may not reimburse medical care ex-
penses incurred on and after the date 
the individual health insurance cov-
erage was cancelled or terminated, 
which is considered to be the date of 
termination of coverage under the 
HRA. 

(2) No traditional group health plan 
may be offered to same participants. To 
the extent a plan sponsor offers any 
class of employees (as defined in para-
graph (d) of this section) an individual 
coverage HRA, the plan sponsor may 
not also offer a traditional group 
health plan to the same class of em-
ployees, except as provided in para-
graph (d)(5) of this section. For pur-
poses of this section, a traditional 
group health plan is any group health 
plan other than either an account- 
based group health plan or a group 
health plan that consists solely of ex-
cepted benefits. Therefore, a plan spon-
sor may not offer a choice between an 
individual coverage HRA or a tradi-
tional group health plan to any partici-
pant or dependent. 

(3) Same terms requirement—(i) In gen-
eral. If a plan sponsor offers an indi-
vidual coverage HRA to a class of em-
ployees described in paragraph (d) of 
this section, the HRA must be offered 
on the same terms to all participants 
within the class, except as provided in 
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paragraphs (c)(3)(ii) through (vi) and 
(d)(5) of this section. 

(ii) Carryover amounts, salary reduc-
tion arrangements, and transfer amounts. 
Amounts that are not used to reim-
burse medical care expenses for any 
plan year that are made available to 
participants in later plan years are dis-
regarded for purposes of determining 
whether an HRA is offered on the same 
terms, provided that the method for de-
termining whether participants have 
access to unused amounts in future 
years, and the methodology and for-
mula for determining the amounts of 
unused funds which they may access in 
future years, is the same for all partici-
pants in a class of employees. In addi-
tion, the ability to pay the portion of 
the premium for individual health in-
surance coverage that is not covered by 
the HRA, if any, by using a salary re-
duction arrangement under section 125 
of the Code is considered to be a term 
of the HRA for purposes of this para-
graph (c)(3). Therefore, an HRA is not 
provided on the same terms unless the 
salary reduction arrangement, if made 
available to any participant in a class 
of employees, is made available on the 
same terms to all participants (other 
than former employees, as defined in 
paragraph (c)(3)(iv) of this section) in 
the class of employees. Further, to the 
extent that a participant in an indi-
vidual coverage HRA was previously 
covered by another HRA and the cur-
rent individual coverage HRA makes 
available amounts that were not used 
to reimburse medical care expenses 
under the prior HRA (transferred 
amounts), the transferred amounts are 
disregarded for purposes of determining 
whether the HRA is offered on the 
same terms, provided that if the HRA 
makes available transferred amounts, 
it does so on the same terms for all 
participants in the class of employees. 

(iii) Permitted variation. An HRA does 
not fail to be provided on the same 
terms solely because the maximum 
dollar amount made available to par-
ticipants in a class of employees to re-
imburse medical care expenses for any 
plan year increases in accordance with 
paragraph (c)(3)(iii)(A) or (B) of this 
section. 

(A) Variation due to number of depend-
ents. An HRA does not fail to be pro-

vided on the same terms to partici-
pants in a class of employees solely be-
cause the maximum dollar amount 
made available to those participants to 
reimburse medical care expenses for 
any plan year increases as the number 
of the participant’s dependents who are 
covered under the HRA increases, so 
long as the same maximum dollar 
amount attributable to the increase in 
family size is made available to all par-
ticipants in that class of employees 
with the same number of dependents 
covered by the HRA. 

(B) Variation due to age. An HRA does 
not fail to be provided on the same 
terms to participants in a class of em-
ployees solely because the maximum 
dollar amount made available under 
the terms of the HRA to those partici-
pants to reimburse medical care ex-
penses for any plan year increases as 
the age of the participant increases, so 
long as the requirements in paragraphs 
(c)(3)(iii)(B)(1) and (2) of this section 
are satisfied. For the purpose of this 
paragraph (c)(3)(iii)(B), the plan spon-
sor may determine the age of the par-
ticipant using any reasonable method 
for a plan year, so long as the plan 
sponsor determines each participant’s 
age for the purpose of this paragraph 
(c)(3)(iii)(B) using the same method for 
all participants in the class of employ-
ees for the plan year and the method is 
determined prior to the plan year. 

(1) The same maximum dollar 
amount attributable to the increase in 
age is made available to all partici-
pants who are the same age. 

(2) The maximum dollar amount 
made available to the oldest partici-
pant(s) is not more than three times 
the maximum dollar amount made 
available to the youngest partici-
pant(s). 

(iv) Former employees. An HRA does 
not fail to be treated as provided on 
the same terms if the plan sponsor of-
fers the HRA to some, but not all, 
former employees within a class of em-
ployees. However, if a plan sponsor of-
fers the HRA to one or more former 
employees within a class of employees, 
the HRA must be offered to the former 
employee(s) on the same terms as to all 
other employees within the class, ex-
cept as provided in paragraph (c)(3)(ii) 
of this section. For purposes of this 
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section, a former employee is an em-
ployee who is no longer performing 
services for the employer. 

(v) New employees or new dependents. 
For a participant whose coverage under 
the HRA becomes effective later than 
the first day of the plan year, the HRA 
does not fail to be treated as being pro-
vided on the same terms to the partici-
pant if the maximum dollar amount 
made available to the participant ei-
ther is the same as the maximum dol-
lar amount made available to partici-
pants in the participant’s class of em-
ployees whose coverage became effec-
tive as of the first day of the plan year, 
or is pro-rated consistent with the por-
tion of the plan year in which the par-
ticipant is covered by the HRA. Simi-
larly, if the HRA provides for variation 
in the maximum amount made avail-
able to participants in a class of em-
ployees based on the number of a par-
ticipant’s dependents covered by the 
HRA, and the number of a participant’s 
dependents covered by the HRA 
changes during a plan year (either in-
creasing or decreasing), the HRA does 
not fail to be treated as being provided 
on the same terms to the participant if 
the maximum dollar amount made 
available to the participant either is 
the same as the maximum dollar 
amount made available to participants 
in the participant’s class of employees 
who had the same number of depend-
ents covered by the HRA on the first 
day of the plan year or is pro-rated for 
the remainder of the plan year after 
the change in the number of the par-
ticipant’s dependents covered by the 
HRA consistent with the portion of the 
plan year in which that number of de-
pendents are covered by the HRA. The 
method the HRA uses to determine 
amounts made available for partici-
pants whose coverage under the HRA is 
effective later than the first day of the 
plan year or who have changes in the 
number of dependents covered by the 
HRA during a plan year must be the 
same for all participants in the class of 
employees and the method must be de-
termined prior to the beginning of the 
plan year. 

(vi) HSA-compatible HRAs. An HRA 
does not fail to be treated as provided 
on the same terms if the plan sponsor 
offers participants in a class of employ-

ees a choice between an HSA-compat-
ible individual coverage HRA and an 
individual coverage HRA that is not 
HSA compatible, provided both types 
of HRAs are offered to all participants 
in the class of employees on the same 
terms. For the purpose of this para-
graph (c)(3)(vi), an HSA-compatible in-
dividual coverage HRA is an individual 
coverage HRA that is limited in ac-
cordance with applicable guidance 
under section 223 of the Code such that 
an individual covered by such an HRA 
is not disqualified from being an eligi-
ble individual under section 223 of the 
Code. 

(vii) Examples. The following exam-
ples illustrate the provisions of this 
paragraph (c)(3), without taking into 
account the provisions of paragraph (d) 
of this section. In each example, the 
HRA is an individual coverage HRA 
that has a calendar year plan year and 
may reimburse any medical care ex-
penses, including premiums for indi-
vidual health insurance coverage (ex-
cept as provided in paragraph 
(c)(3)(vii)(E) of this section (Example 
5)). Further, in each example, assume 
the HRA is offered on the same terms, 
except as otherwise specified in the ex-
ample and that no participants or de-
pendents are Medicare beneficiaries. 

(A) Example 1: Carryover amounts per-
mitted—(1) Facts. For 2020 and again for 
2021, Plan Sponsor A offers all employ-
ees $7,000 each in an HRA, and the HRA 
provides that amounts that are unused 
at the end of a plan year may be car-
ried over to the next plan year, with no 
restrictions on the use of the carryover 
amounts compared to the use of newly 
available amounts. At the end of 2020, 
some employees have used all of the 
funds in their HRAs, while other em-
ployees have balances remaining that 
range from $500 to $1,750 that are car-
ried over to 2021 for those employees. 

(2) Conclusion. The same terms re-
quirement of this paragraph (c)(3) is 
satisfied in this paragraph (c)(3)(vii)(A) 
(Example 1) for 2020 because Plan Spon-
sor A offers all employees the same 
amount, $7,000, in an HRA for that 
year. The same terms requirement is 
also satisfied for 2021 because Plan 
Sponsor A again offers all employees 
the same amount for that year, and the 
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carryover amounts that some employ-
ees have are disregarded in applying 
the same terms requirement because 
the amount of the carryover for each 
employee (that employee’s balance) 
and each employee’s access to the car-
ryover amounts is based on the same 
terms. 

(B) Example 2: Employees hired after 
the first day of the plan year—(1) Facts. 
For 2020, Plan Sponsor B offers all em-
ployees employed on January 1, 2020, 
$7,000 each in an HRA for the plan year. 
Employees hired after January 1, 2020, 
are eligible to enroll in the HRA with 
an effective date of the first day of the 
month following their date of hire, as 
long as they have enrolled in individual 
health insurance coverage effective on 
or before that date, and the amount of-
fered to these employees is pro-rated 
based on the number of months re-
maining in the plan year, including the 
month which includes their coverage 
effective date. 

(2) Conclusion. The same terms re-
quirement of this paragraph (c)(3) is 
satisfied in this paragraph (c)(3)(vii)(B) 
(Example 2) for 2020 because Plan Spon-
sor B offers all employees employed on 
the first day of the plan year the same 
amount, $7,000, in an HRA for that plan 
year and all employees hired after Jan-
uary 1, 2020, a pro-rata amount based 
on the portion of the plan year during 
which they are enrolled in the HRA. 

(C) Example 3: HRA amounts offered 
vary based on number of dependents—(1) 
Facts. For 2020, Plan Sponsor C offers 
its employees the following amounts in 
an HRA: $1,500, if the employee is the 
only individual covered by the HRA; 
$3,500, if the employee and one depend-
ent are covered by the HRA; and $5,000, 
if the employee and more than one de-
pendent are covered by the HRA. 

(2) Conclusion. The same terms re-
quirement of this paragraph (c)(3) is 
satisfied in this paragraph (c)(3)(vii)(C) 
(Example 3) because paragraph 
(c)(3)(iii)(A) of this section allows the 
maximum dollar amount made avail-
able in an HRA to increase as the num-
ber of the participant’s dependents cov-
ered by the HRA increases and Plan 
Sponsor C makes the same amount 
available to each employee with the 
same number of dependents covered by 
the HRA. 

(D) Example 4: HRA amounts offered 
vary based on increases in employees’ 
ages—(1) Facts. For 2020, Plan Sponsor 
D offers its employees the following 
amounts in an HRA: $1,000 each for em-
ployees age 25 to 35; $2,000 each for em-
ployees age 36 to 45; $2,500 each for em-
ployees age 46 to 55; and $4,000 each for 
employees over age 55. 

(2) Conclusion. The same terms re-
quirement of this paragraph (c)(3) is 
not satisfied in this paragraph 
(c)(3)(vii)(D) (Example 4) because the 
terms of the HRA provide the oldest 
participants (those over age 55) with 
more than three times the amount 
made available to the youngest partici-
pants (those ages 25 to 35), in violation 
of paragraph (c)(3)(iii)(B)(2) of this sec-
tion. 

(E) Example 5: Application of same 
terms requirement to premium only HRA— 
(1) Facts. For 2020, Plan Sponsor E of-
fers its employees an HRA that reim-
burses only premiums for individual 
health insurance coverage, up to $10,000 
for the year. Employee A enrolls in in-
dividual health insurance coverage 
with a $5,000 premium for the year and 
is reimbursed $5,000 from the HRA. Em-
ployee B enrolls in individual health 
insurance coverage with an $8,000 pre-
mium for the year and is reimbursed 
$8,000 from the HRA. 

(2) Conclusion. The same terms re-
quirement of this paragraph (c)(3) is 
satisfied in this paragraph (c)(3)(vii)(E) 
(Example 5) because Plan Sponsor E of-
fers the HRA on the same terms to all 
employees, notwithstanding that some 
employees receive a greater amount of 
reimbursement than others based on 
the cost of the individual health insur-
ance coverage selected by the em-
ployee. 

(4) Opt out. Under the terms of the 
HRA, a participant who is otherwise el-
igible for coverage must be permitted 
to opt out of and waive future reim-
bursements on behalf of the participant 
and all dependents eligible for the HRA 
from the HRA once, and only once, 
with respect to each plan year. The 
HRA may establish timeframes for en-
rollment in (and opting out of) the 
HRA but, in general, the opportunity 
to opt out must be provided in advance 
of the first day of the plan year. For 
participants who become eligible to 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00814 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



805 

Employee Benefits Security Admin., DOL § 2590.702–2 

participate in the HRA on a date other 
than the first day of the plan year (or 
who become eligible fewer than 90 days 
prior to the plan year or for whom the 
notice under paragraph (c)(6) of this 
section is required to be provided as set 
forth in paragraph (c)(6)(i)(C) of this 
section), or for a dependent who newly 
becomes eligible during the plan year, 
this opportunity must be provided dur-
ing the applicable HRA enrollment pe-
riod(s) established by the HRA for 
these individuals. Further, under the 
terms of the HRA, upon termination of 
employment, for a participant who is 
covered by the HRA, either the remain-
ing amounts in the HRA must be for-
feited or the participant must be per-
mitted to permanently opt out of and 
waive future reimbursements from the 
HRA on behalf of the participant and 
all dependents covered by the HRA. 

(5) Reasonable procedures for coverage 
substantiation—(i) Substantiation of indi-
vidual health insurance coverage for the 
plan year. The HRA must implement, 
and comply with, reasonable proce-
dures to substantiate that participants 
and each dependent covered by the 
HRA are, or will be, enrolled in indi-
vidual health insurance coverage for 
the plan year (or for the portion of the 
plan year the individual is covered by 
the HRA, if applicable). The HRA may 
establish the date by which this sub-
stantiation must be provided, but, in 
general, the date may be no later than 
the first day of the plan year. However, 
for a participant who is not eligible to 
participate in the HRA on the first day 
of the plan year (or who becomes eligi-
ble fewer than 90 days prior to the plan 
year or for whom the notice under 
paragraph (c)(6) of this section is re-
quired to be provided as set forth in 
paragraph (c)(6)(i)(C) of this section), 
the HRA may establish the date by 
which this substantiation must be pro-
vided, but that date may be no later 
than the date the HRA coverage be-
gins. Similarly, for a participant who 
adds a new dependent during the plan 
year, the HRA may establish the date 
by which this substantiation must be 
provided, but the date may be no later 
than the date the HRA coverage for the 
new dependent begins; however, to the 
extent the dependent’s coverage under 
the HRA is effective retroactively, the 

HRA may establish a reasonable time 
by which this substantiation is re-
quired, but must require it be provided 
before the HRA will reimburse any 
medical care expense for the newly 
added dependent. The reasonable proce-
dures an HRA may use to implement 
the substantiation requirement set 
forth in this paragraph (c)(5)(i) may in-
clude a requirement that a participant 
substantiate enrollment by providing 
either: 

(A) A document from a third party 
(for example, the issuer or an Ex-
change) showing that the participant 
and any dependents covered by the 
HRA are, or will be, enrolled in indi-
vidual health insurance coverage (for 
example, an insurance card or an expla-
nation of benefits document pertaining 
to the relevant time period or docu-
mentation from the Exchange showing 
that the individual has completed the 
application and plan selection); or 

(B) An attestation by the participant 
stating that the participant and de-
pendent(s) covered by the HRA are, or 
will be, enrolled in individual health 
insurance coverage, the date coverage 
began or will begin, and the name of 
the provider of the coverage. 

(ii) Coverage substantiation with each 
request for reimbursement of medical care 
expenses. Following the initial substan-
tiation of coverage, with each new re-
quest for reimbursement of an incurred 
medical care expense for the same plan 
year, the HRA may not reimburse a 
participant for any medical care ex-
penses unless, prior to each reimburse-
ment, the participant substantiates 
that the individual on whose behalf 
medical care expenses are requested to 
be reimbursed continues to be enrolled 
in individual health insurance coverage 
for the month during which the med-
ical care expenses were incurred. The 
HRA must implement, and comply 
with, reasonable procedures to satisfy 
this requirement. This substantiation 
may be in the form of a written attes-
tation by the participant, which may 
be part of the form used to request re-
imbursement, or a document from a 
third party (for example, a health in-
surance issuer) showing that the par-
ticipant or the dependent, if applicable, 
are or were enrolled in individual 
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health insurance coverage for the ap-
plicable month. 

(iii) Reliance on substantiation. For 
purposes of this paragraph (c)(5), an 
HRA may rely on the participant’s doc-
umentation or attestation unless the 
HRA, its plan sponsor, or any other en-
tity acting in an official capacity on 
behalf of the HRA has actual knowl-
edge that any individual covered by the 
HRA is not, or will not be, enrolled in 
individual health insurance coverage 
for the plan year (or applicable portion 
of the plan year) or the month, as ap-
plicable. 

(6) Notice requirement—(i) Timing. The 
HRA must provide a written notice to 
each participant: 

(A) At least 90 calendar days before 
the beginning of each plan year for any 
participant who is not described in ei-
ther paragraph (c)(6)(i)(B) or (C) of this 
section; 

(B) No later than the date on which 
the HRA may first take effect for the 
participant, for any participant who is 
not eligible to participate at the begin-
ning of the plan year (or is not eligible 
to participate at the time the notice is 
provided at least 90 calendar days be-
fore the beginning of the plan year pur-
suant to paragraph (c)(6)(i)(A) of this 
section); or 

(C) No later than the date on which 
the HRA may first take effect for the 
participant, for any participant who is 
employed by an employer that is first 
established less than 120 days before 
the beginning of the first plan year of 
the HRA; this paragraph (c)(6)(i)(C) ap-
plies only with respect to the first plan 
year of the HRA. 

(ii) Content. The notice must include 
all the information described in this 
paragraph (c)(6)(ii) (and may include 
any additional information that does 
not conflict with that information). To 
the extent that the Departments of the 
Treasury, Labor and Health and 
Human Services provide model notice 
language for certain elements of this 
required notice, HRAs are permitted, 
but not required, to use the model lan-
guage. 

(A) A description of the terms of the 
HRA, including the maximum dollar 
amount available for each participant 
(including the self-only HRA amount 
available for the plan year (or the max-

imum dollar amount available for the 
plan year if the HRA provides for reim-
bursements up to a single dollar 
amount regardless of whether a partici-
pant has self-only or other than self- 
only coverage)), any rules regarding 
the proration of the maximum dollar 
amount applicable to any participant 
(or dependent, if applicable) who is not 
eligible to participate in the HRA for 
the entire plan year, whether (and 
which of) the participant’s dependents 
are eligible for the HRA, a statement 
that there are different kinds of HRAs 
(including a qualified small employer 
health reimbursement arrangement) 
and the HRA being offered is an indi-
vidual coverage HRA, a statement that 
the HRA requires the participant and 
any covered dependents to be enrolled 
in individual health insurance coverage 
(or Medicare Part A and B or Medicare 
Part C, if applicable), a statement that 
the coverage in which the participant 
and any covered dependents must be 
enrolled cannot be short-term, limited- 
duration insurance or consist solely of 
excepted benefits, a statement that in-
dividual health insurance coverage in 
which the participant and any covered 
dependents are enrolled is not subject 
to the Employee Retirement Income 
Security Act if the conditions under 
§ 2510.3–1(l) of this chapter are satisfied, 
the date as of which coverage under the 
HRA may first become effective (both 
for participants whose coverage will 
become effective on the first day of the 
plan year and for participants whose 
HRA coverage may become effective at 
a later date), the dates on which the 
HRA plan year begins and ends, and the 
dates on which the amounts newly 
made available under the HRA will be 
made available. 

(B) A statement of the right of the 
participant to opt out of and waive fu-
ture reimbursements from the HRA, as 
set forth under paragraph (c)(4) of this 
section. 

(C) A description of the potential 
availability of the premium tax credit 
if the participant opts out of and 
waives future reimbursements from the 
HRA and the HRA is not affordable for 
one or more months under 26 CFR 
1.36B–2(c)(5), a statement that even if 
the participant opts out of and waives 
future reimbursements from an HRA, 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00816 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



807 

Employee Benefits Security Admin., DOL § 2590.702–2 

the offer will prohibit the participant 
(and, potentially, the participant’s de-
pendents) from receiving a premium 
tax credit for the participant’s cov-
erage (or the dependent’s coverage, if 
applicable) on an Exchange for any 
month that the HRA is affordable 
under 26 CFR 1.36B–2(c)(5), a statement 
describing how the participant may 
find assistance with determining af-
fordability, a statement that, if the 
participant is a former employee, the 
offer of the HRA does not render the 
participant (or the participant’s de-
pendents, if applicable) ineligible for 
the premium tax credit regardless of 
whether it is affordable under 26 CFR 
1.36B–2(c)(5), and a statement that if 
the participant or dependent is en-
rolled in Medicare, he or she is ineli-
gible for the premium tax credit with-
out regard to the offer or acceptance of 
the HRA; 

(D) A statement that if the partici-
pant accepts the HRA, the participant 
may not claim a premium tax credit 
for the participant’s Exchange cov-
erage for any month the HRA may be 
used to reimburse medical care ex-
penses of the participant, and a pre-
mium tax credit may not be claimed 
for the Exchange coverage of the par-
ticipant’s dependents for any month 
the HRA may be used to reimburse 
medical care expenses of the depend-
ents. 

(E) A statement that the participant 
must inform any Exchange to which 
the participant applies for advance 
payments of the premium tax credit of 
the availability of the HRA; the self- 
only HRA amount available for the 
HRA plan year (or the maximum dollar 
amount available for the plan year if 
the HRA provides for reimbursements 
up to a single dollar amount regardless 
of whether a participant has self-only 
or other than self-only coverage) as set 
forth in the written notice in accord-
ance with paragraph (c)(6)(ii)(A) of this 
section; whether the HRA is also avail-
able to the participant’s dependents 
and if so, which ones; the date as of 
which coverage under the HRA may 
first become effective; the date on 
which the plan year begins and the 
date on which it ends; and whether the 
participant is a current employee or 
former employee. 

(F) A statement that the participant 
should retain the written notice be-
cause it may be needed to determine 
whether the participant is allowed a 
premium tax credit on the partici-
pant’s individual income tax return. 

(G) A statement that the HRA may 
not reimburse any medical care ex-
pense unless the substantiation re-
quirement set forth in paragraph 
(c)(5)(ii) of this section is satisfied and 
a statement that the participant must 
also provide the substantiation re-
quired by paragraph (c)(5)(i) of this sec-
tion. 

(H) A statement that if the indi-
vidual health insurance coverage (or 
coverage under Medicare Part A and B 
or Medicare Part C) of a participant or 
dependent ceases, the HRA will not re-
imburse any medical care expenses 
that are incurred by the participant or 
dependent, as applicable, after the cov-
erage ceases, and a statement that the 
participant must inform the HRA if the 
participant’s or dependent’s individual 
health insurance coverage (or coverage 
under Medicare Part A and B or Medi-
care Part C) is cancelled or terminated 
retroactively and the date on which 
the cancellation or termination is ef-
fective. 

(I) The contact information (includ-
ing a phone number) for an individual 
or a group of individuals who partici-
pants may contact in order to receive 
additional information regarding the 
HRA. The plan sponsor may determine 
which individual or group of individ-
uals is best suited to be the specified 
contact. 

(J) A statement of availability of a 
special enrollment period to enroll in 
or change individual health insurance 
coverage, through or outside of an Ex-
change, for the participant and any de-
pendents who newly gain access to the 
HRA and are not already covered by 
the HRA. 

(d) Classes of employees—(1) In general. 
This paragraph (d) sets forth the rules 
for determining classes of employees. 
Paragraph (d)(2) of this section sets 
forth the specific classes of employees; 
paragraph (d)(3) of this section sets 
forth a minimum class size require-
ment that applies in certain cir-
cumstances; paragraph (d)(4) of this 
section sets forth rules regarding the 
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definition of ‘‘full-time employees,’’ 
‘‘part-time employees,’’ and ‘‘seasonal 
employees’’; paragraph (d)(5) of this 
section sets forth a special rule for new 
hires; and paragraph (d)(6) of this sec-
tion addresses student premium reduc-
tion arrangements. For purposes of 
this section, including determining 
classes under this paragraph (d), the 
employer is the common law employer 
and is determined without regard to 
the rules under sections 414(b), (c), (m), 
and (o) of the Code that would treat 
the common law employer as a single 
employer with certain other entities. 

(2) List of classes. Participants may be 
treated as belonging to a class of em-
ployees based on whether they are, or 
are not, included in the classes de-
scribed in this paragraph (d)(2). If the 
individual coverage HRA is offered to 
former employees, former employees 
are considered to be in the same class 
in which they were included imme-
diately before separation from service. 
Before each plan year, a plan sponsor 
must determine for the plan year 
which classes of employees it intends 
to treat separately and the definition 
of the relevant class(es) it will apply, 
to the extent these regulations permit 
a choice. After the classes and the defi-
nitions of the classes are established 
for a plan year, a plan sponsor may not 
make changes to the classes of employ-
ees or the definitions of those relevant 
classes with respect to that plan year. 

(i) Full-time employees, defined at 
the election of the plan sponsor to 
mean either full-time employees under 
section 4980H of the Code (and 26 CFR 
54.4980H–1(a)(21)) or employees who are 
not part-time employees (as described 
in 26 CFR 1.105–11(c)(2)(iii)(C)); 

(ii) Part-time employees, defined at 
the election of the plan sponsor to 
mean either employees who are not 
full-time employees under section 
4980H of the Code (and under 26 CFR 
54.4980H–1(a)(21) (which defines full- 
time employee)) or employees who are 
part-time employees as described in 26 
CFR 1.105–11(c)(2)(iii)(C); 

(iii) Employees who are paid on a sal-
ary basis; 

(iv) Non-salaried employees (such as, 
for example, hourly employees); 

(v) Employees whose primary site of 
employment is in the same rating area 
as defined in 45 CFR 147.102(b); 

(vi) Seasonal employees, defined at 
the election of the plan sponsor to 
mean seasonal employees as described 
in either 26 CFR 54.4980H–1(a)(38) or 26 
CFR 1.105–11(c)(2)(iii)(C); 

(vii) Employees included in a unit of 
employees covered by a particular col-
lective bargaining agreement (or an ap-
propriate related participation agree-
ment) in which the plan sponsor par-
ticipates (as described in 26 CFR 1.105– 
11(c)(2)(iii)(D)); 

(viii) Employees who have not satis-
fied a waiting period for coverage (if 
the waiting period complies with 
§ 2590.715–2708 of this part); 

(ix) Non-resident aliens with no U.S.- 
based income (as described in 26 CFR 
1.105–11(c)(2)(iii)(E)); 

(x) Employees who, under all the 
facts and circumstances, are employees 
of an entity that hired the employees 
for temporary placement at an entity 
that is not the common law employer 
of the employees and that is not treat-
ed as a single employer with the entity 
that hired the employees for temporary 
placement under section 414(b), (c), 
(m), or (o) of the Code; or 

(xi) A group of participants described 
as a combination of two or more of the 
classes of employees set forth in para-
graphs (d)(2)(i) through (x) of this sec-
tion. 

(3) Minimum class size requirement—(i) 
In general. If a class of employees is 
subject to the minimum class size re-
quirement as set forth in this para-
graph (d)(3), the class must consist of 
at least a minimum number of employ-
ees (as described in paragraphs 
(d)(3)(iii) and (iv) of this section), oth-
erwise, the plan sponsor may not treat 
that class as a separate class of em-
ployees. Paragraph (d)(3)(ii) of this sec-
tion sets forth the circumstances in 
which the minimum class size require-
ment applies to a class of employees, 
paragraph (d)(3)(iii) of this section sets 
forth the rules for determining the ap-
plicable class size minimum, and para-
graph (d)(3)(iv) of this section sets 
forth the rules for a plan sponsor to de-
termine if it satisfies the minimum 
class size requirement with respect to a 
class of employees. 
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(ii) Circumstances in which minimum 
class size requirement applies. (A) The 
minimum class size requirement ap-
plies only if a plan sponsor offers a tra-
ditional group health plan to one or 
more classes of employees and offers an 
individual coverage HRA to one or 
more other classes of employees. 

(B) The minimum class size require-
ment does not apply to a class of em-
ployees offered a traditional group 
health plan or a class of employees of-
fered no coverage. 

(C) The minimum class size require-
ment applies to a class of employees of-
fered an individual coverage HRA if the 
class is full-time employees, part-time 
employees, salaried employees, non- 
salaried employees, or employees 
whose primary site of employment is in 
the same rating area (described in 
paragraph (d)(2)(i), (ii), (iii), (iv), or (v) 
of this section, respectively, and re-
ferred to collectively as the applicable 
classes or individually as an applicable 
class), except that: 

(1) In the case of the class of employ-
ees whose primary site of employment 
is in the same rating area (as described 
in paragraph (d)(2)(v) of this section), 
the minimum class size requirement 
does not apply if the geographic area 
defining the class is a State or a com-
bination of two or more entire States; 
and 

(2) In the case of the classes of em-
ployees that are full-time employees 
and part-time employees (as described 
in paragraphs (d)(2)(i) and (ii) of this 
section, respectively), the minimum 
class size requirement applies only to 
those classes (and the classes are only 
applicable classes) if the employees in 
one such class are offered a traditional 
group health plan while the employees 
in the other such class are offered an 
individual coverage HRA. In such a 
case, the minimum class size require-
ment applies only to the class offered 
an individual coverage HRA. 

(D) A class of employees offered an 
individual coverage HRA is also subject 
to the minimum class size requirement 
if the class is a class of employees cre-
ated by combining at least one of the 
applicable classes (as defined in para-
graph (d)(3)(ii)(C) of this section) with 
any other class, except that the min-
imum class size requirement shall not 

apply to a class that is the result of a 
combination of one of the applicable 
classes and a class of employees who 
have not satisfied a waiting period (as 
described in paragraph (d)(2)(viii) of 
this section). 

(iii) Determination of the applicable 
class size minimum—(A) In general. The 
minimum number of employees that 
must be in a class of employees that is 
subject to the minimum class size re-
quirement (the applicable class size 
minimum) is determined prior to the 
beginning of the plan year for each 
plan year of the individual coverage 
HRA and is: 

(1) 10, for an employer with fewer 
than 100 employees; 

(2) A number, rounded down to a 
whole number, equal to 10 percent of 
the total number of employees, for an 
employer with 100 to 200 employees; 
and 

(3) 20, for an employer with more 
than 200 employees. 

(B) Determining employer size. For pur-
poses of this paragraph (d)(3), the num-
ber of employees of an employer is de-
termined in advance of the plan year of 
the HRA based on the number of em-
ployees that the employer reasonably 
expects to employ on the first day of 
the plan year. 

(iv) Determining if a class satisfies the 
applicable class size minimum. For pur-
poses of this paragraph (d)(3), whether 
a class of employees satisfies the appli-
cable class size minimum for a plan 
year of the individual coverage HRA is 
based on the number of employees in 
the class offered the individual cov-
erage HRA as of the first day of the 
plan year. Therefore, this determina-
tion is not based on the number of em-
ployees that actually enroll in the indi-
vidual coverage HRA, and this deter-
mination is not affected by changes in 
the number of employees in the class 
during the plan year. 

(4) Consistency requirement. For any 
plan year, a plan sponsor may define 
‘‘full-time employee,’’ ‘‘part-time em-
ployee,’’ and ‘‘seasonal employee’’ in 
accordance with the relevant provi-
sions of sections 105(h) or 4980H of the 
Code, as set forth in paragraphs 
(d)(2)(i), (ii), and (vi) of this section, if: 

(i) To the extent applicable under the 
HRA for the plan year, each of the 
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three classes of employees are defined 
in accordance with section 105(h) of the 
Code or each of the three classes of em-
ployees are defined in accordance with 
section 4980H of the Code for the plan 
year; and 

(ii) The HRA plan document sets 
forth the applicable definitions prior to 
the beginning of the plan year to which 
the definitions will apply. 

(5) Special rule for new hires—(i) In 
general. Notwithstanding paragraphs 
(c)(2) and (3) of this section, a plan 
sponsor that offers a traditional group 
health plan to a class of employees 
may prospectively offer the employees 
in that class of employees who are 
hired on or after a certain future date 
(the new hire date) an individual cov-
erage HRA (with this group of employ-
ees referred to as the new hire sub-
class), while continuing to offer em-
ployees in that class of employees who 
are hired before the new hire date a 
traditional group health plan (with the 
rule set forth in this sentence referred 
to as the special rule for new hires). 
For the new hire subclass, the indi-
vidual coverage HRA must be offered 
on the same terms to all participants 
within the subclass, in accordance with 
paragraph (c)(3) of this section. In ac-
cordance with paragraph (c)(2) of this 
section, a plan sponsor may not offer a 
choice between an individual coverage 
HRA or a traditional group health plan 
to any employee in the new hire sub-
class or to any employee in the class 
who is not a member of the new hire 
subclass. 

(ii) New hire date. A plan sponsor may 
set the new hire date for a class of em-
ployees prospectively as any date on or 
after January 1, 2020. A plan sponsor 
may set different new hire dates pro-
spectively for separate classes of em-
ployees. 

(iii) Discontinuation of use of special 
rule for new hires and multiple applica-
tions of the special rule for new hires. A 
plan sponsor may discontinue use of 
the special rule for new hires at any 
time for any class of employees. In 
that case, the new hire subclass is no 
longer treated as a separate subclass of 
employees. In the event a plan sponsor 
applies the special rule for new hires to 
a class of employees and later discon-
tinues use of the rule to the class of 

employees, the plan sponsor may later 
apply the rule if the application of the 
rule would be permitted under the 
rules for initial application of the spe-
cial rule for new hires. If a plan spon-
sor, in accordance with the require-
ments for the special rule for new 
hires, applies the rule to a class of em-
ployees subsequent to any prior appli-
cation and discontinuance of the rule 
to that class, the new hire date must 
be prospective. 

(iv) Application of the minimum class 
size requirement under the special rule for 
new hires. The minimum class size re-
quirement set forth in paragraph (d)(3) 
of this section does not apply to the 
new hire subclass. However, if a plan 
sponsor subdivides the new hire sub-
class subsequent to creating the new 
hire subclass, the minimum class size 
requirement set forth in paragraph 
(d)(3) of this section applies to any 
class of employees created by subdi-
viding the new hire subclass, if the 
minimum class size requirement other-
wise applies. 

(6) Student employees offered student 
premium reduction arrangements. For 
purposes of this section, if an institu-
tion of higher education (as defined in 
the Higher Education Act of 1965) offers 
a student employee a student premium 
reduction arrangement, the employee 
is not considered to be part of the class 
of employees to which the employee 
would otherwise belong. For the pur-
pose of this paragraph (d)(6) and para-
graph (f)(1) of this section, a student 
premium reduction arrangement is de-
fined as any program offered by an in-
stitution of higher education under 
which the cost of insured or self-in-
sured student health coverage is re-
duced for certain students through a 
credit, offset, reimbursement, stipend 
or similar arrangement. A student em-
ployee offered a student premium re-
duction arrangement is also not count-
ed for purposes of determining the ap-
plicable class size minimum under 
paragraph (d)(3)(iii) of this section. If a 
student employee is not offered a stu-
dent premium reduction arrangement 
(including if the student employee is 
offered an individual coverage HRA in-
stead), the student employee is consid-
ered to be part of the class of employ-
ees to which the employee otherwise 
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belongs and is counted for purposes of 
determining the applicable class size 
minimum under paragraph (d)(3)(iii) of 
this section. 

(e) Integration of Individual Coverage 
HRAs with Medicare—(1) General rule. 
An individual coverage HRA will be 
considered to be integrated with Medi-
care (and deemed to comply with PHS 
Act sections 2711 and 2713 and § 2590.715– 
2711(d)(4) of this part), provided that 
the conditions of paragraph (c) of this 
section are satisfied, subject to para-
graph (e)(2) of this section. Nothing in 
this section requires that a participant 
and his or her dependents all have the 
same type of coverage; therefore, an in-
dividual coverage HRA may be inte-
grated with Medicare for some individ-
uals and with individual health insur-
ance coverage for others, including, for 
example, a participant enrolled in 
Medicare Part A and B or Part C and 
his or her dependents enrolled in indi-
vidual health insurance coverage. 

(2) Application of conditions in para-
graph (c) of this section—(i) In general. 
Except as provided in paragraph 
(e)(2)(ii) of this section, in applying the 
conditions of paragraph (c) of this sec-
tion with respect to integration with 
Medicare, a reference to ‘‘individual 
health insurance coverage’’ is deemed 
to refer to coverage under Medicare 
Part A and B or Part C. References in 
this section to integration of an HRA 
with Medicare refer to integration of 
an individual coverage HRA with Medi-
care Part A and B or Part C. 

(ii) Exceptions. For purposes of the 
statement regarding ERISA under the 
notice content element under para-
graph (c)(6)(ii)(A) of this section and 
the statement regarding the avail-
ability of a special enrollment period 
under the notice content element 
under paragraph (c)(6)(ii)(J) of this sec-
tion, the term individual health insur-
ance coverage means only individual 
health insurance coverage and does not 
also mean coverage under Medicare 
Part A and B or Part C. 

(f) Examples—(1) Examples regarding 
classes and the minimum class size re-
quirement. The following examples il-
lustrate the provisions of paragraph 
(c)(3) of this section, taking into ac-
count the provisions of paragraphs 
(d)(1) through (4) and (d)(6) of this sec-

tion. In each example, the HRA is an 
individual coverage HRA that may re-
imburse any medical care expenses, in-
cluding premiums for individual health 
insurance coverage and it is assumed 
that no participants or dependents are 
Medicare beneficiaries. 

(i) Example 1: Collectively bargained 
employees offered traditional group health 
plan; non-collectively bargained employ-
ees offered HRA—(A) Facts. For 2020, 
Plan Sponsor A offers its employees 
covered by a collective bargaining 
agreement a traditional group health 
plan (as required by the collective bar-
gaining agreement) and all other em-
ployees (non-collectively bargained 
employees) each an HRA on the same 
terms. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(1)(i) (Example 1) because collectively 
bargained and non-collectively bar-
gained employees may be treated as 
different classes of employees, one of 
which may be offered a traditional 
group health plan and the other of 
which may be offered an individual 
coverage HRA, and Plan Sponsor A of-
fers the HRA on the same terms to all 
participants who are non-collectively 
bargained employees. The minimum 
class size requirement does not apply 
to this paragraph (f)(1)(i) (Example 1) 
even though Plan Sponsor A offers one 
class a traditional group health plan 
and one class the HRA because collec-
tively bargained and non-collectively 
bargained employees are not applicable 
classes that are subject to the min-
imum class size requirement. 

(ii) Example 2: Collectively bargained 
employees in one unit offered traditional 
group health plan and in another unit of-
fered HRA—(A) Facts. For 2020, Plan 
Sponsor B offers its employees covered 
by a collective bargaining agreement 
with Local 100 a traditional group 
health plan (as required by the collec-
tive bargaining agreement), and its 
employees covered by a collective bar-
gaining agreement with Local 200 each 
an HRA on the same terms (as required 
by the collective bargaining agree-
ment). 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
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(f)(1)(ii) (Example 2) because the em-
ployees covered by the collective bar-
gaining agreements with the two sepa-
rate bargaining units (Local 100 and 
Local 200) may be treated as two dif-
ferent classes of employees and Plan 
Sponsor B offers an HRA on the same 
terms to the participants covered by 
the agreement with Local 200. The min-
imum class size requirement does not 
apply to this paragraph (f)(1)(ii) 
(Example 2) even though Plan Sponsor 
B offers the Local 100 employees a tra-
ditional group health plan and the 
Local 200 employees an HRA because 
collectively bargained employees are 
not applicable classes that are subject 
to the minimum class size require-
ment. 

(iii) Example 3: Employees in a waiting 
period offered no coverage; other employ-
ees offered an HRA—(A) Facts. For 2020, 
Plan Sponsor C offers its employees 
who have completed a waiting period 
that complies with the requirements 
for waiting periods in § 2590.715–2708 of 
this part each an HRA on the same 
terms and does not offer coverage to its 
employees who have not completed the 
waiting period. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(1)(iii) (Example 3) because employees 
who have completed a waiting period 
and employees who have not completed 
a waiting period may be treated as dif-
ferent classes and Plan Sponsor C of-
fers the HRA on the same terms to all 
participants who have completed the 
waiting period. The minimum class size 
requirement does not apply to this 
paragraph (f)(1)(iii) (Example 3) because 
Plan Sponsor C does not offer at least 
one class of employees a traditional 
group health plan and because the class 
of employees who have not completed a 
waiting period and the class of employ-
ees who have completed a waiting pe-
riod are not applicable classes that are 
subject to the minimum class size re-
quirement. 

(iv) Example 4: Employees in a waiting 
period offered an HRA; other employees 
offered a traditional group health plan— 
(A) Facts. For 2020, Plan Sponsor D of-
fers its employees who have completed 
a waiting period that complies with the 
requirements for waiting periods in 

§ 2590.715–2708 of this part a traditional 
group health plan and offers its em-
ployees who have not completed the 
waiting period each an HRA on the 
same terms. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(1)(iv) (Example 4) because employees 
who have completed a waiting period 
and employees who have not completed 
a waiting period may be treated as dif-
ferent classes and Plan Sponsor D of-
fers an HRA on the same terms to all 
participants who have not completed 
the waiting period. The minimum class 
size requirement does not apply to this 
paragraph (f)(1)(iv) (Example 4) even 
though Plan Sponsor D offers employ-
ees who have completed a waiting pe-
riod a traditional group health plan 
and employees who have not completed 
a waiting period an HRA because the 
class of employees who have not com-
pleted a waiting period is not an appli-
cable class that is subject to the min-
imum class size requirement (nor is the 
class made up of employees who have 
completed the waiting period). 

(v) Example 5: Staffing firm employees 
temporarily placed with customers offered 
an HRA; other employees offered a tradi-
tional group health plan—(A) Facts. Plan 
Sponsor E is a staffing firm that places 
certain of its employees on temporary 
assignments with customers that are 
not the common law employers of Plan 
Sponsor E’s employees or treated as a 
single employer with Plan Sponsor E 
under section 414(b), (c), (m), or (o) of 
the Code (unrelated entities); other 
employees work in Plan Sponsor E’s of-
fice managing the staffing business 
(non-temporary employees). For 2020, 
Plan Sponsor E offers its employees 
who are on temporary assignments 
with customers each an HRA on the 
same terms. All other employees are 
offered a traditional group health plan. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(1)(v) (Example 5) because the em-
ployees who are hired for temporary 
placement at an unrelated entity and 
non-temporary employees of Plan 
Sponsor E may be treated as different 
classes of employees and Plan Sponsor 
E offers an HRA on the same terms to 
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all participants temporarily placed 
with customers. The minimum class 
size requirement does not apply to this 
paragraph (f)(1)(v) (Example 5) even 
though Plan Sponsor E offers one class 
a traditional group health plan and one 
class the HRA because the class of em-
ployees hired for temporary placement 
is not an applicable class that is sub-
ject to the minimum class size require-
ment (nor is the class made up of non- 
temporary employees). 

(vi) Example 6: Staffing firm employees 
temporarily placed with customers in rat-
ing area 1 offered an HRA; other employ-
ees offered a traditional group health 
plan—(A) Facts. The facts are the same 
as in paragraph (f)(1)(v) of this section 
(Example 5), except that Plan Sponsor E 
has work sites in rating area 1 and rat-
ing area 2, and it offers its 10 employ-
ees on temporary assignments with a 
work site in rating area 1 an HRA on 
the same terms. Plan Sponsor E has 200 
other employees in rating areas 1 and 
2, including its non-temporary employ-
ees in rating areas 1 and 2 and its em-
ployees on temporary assignments 
with a work site in rating area 2, all of 
whom are offered a traditional group 
health plan. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is not satisfied in this para-
graph (f)(1)(vi) (Example 6) because, 
even though the employees who are 
temporarily placed with customers 
generally may be treated as employees 
of a different class, because Plan Spon-
sor E is also using a rating area to 
identify the class offered the HRA 
(which is an applicable class for the 
minimum class size requirement) and 
is offering one class the HRA and an-
other class the traditional group 
health plan, the minimum class size re-
quirement applies to the class offered 
the HRA, and the class offered the HRA 
fails to satisfy the minimum class size 
requirement. Because Plan Sponsor E 
employs 210 employees, the applicable 
class size minimum is 20, and the HRA 
is offered to only 10 employees. 

(vii) Example 7: Employees in State 1 
offered traditional group health plan; em-
ployees in State 2 offered HRA—(A) 
Facts. Plan Sponsor F employs 45 em-
ployees whose work site is in State 1 
and 7 employees whose primary site of 

employment is in State 2. For 2020, 
Plan Sponsor F offers its 45 employees 
in State 1 a traditional group health 
plan, and each of its 7 employees in 
State 2 an HRA on the same terms. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(1)(vii) (Example 7) because Plan 
Sponsor F offers the HRA on the same 
terms to all employees with a work 
site in State 2 and that class is a per-
missible class under paragraph (d) of 
this section. This is because employees 
whose work sites are in different rating 
areas may be considered different 
classes and a plan sponsor may create 
a class of employees by combining 
classes of employees, including by com-
bining employees whose work site is in 
one rating area with employees whose 
work site is in a different rating area, 
or by combining all employees whose 
work site is in a state. The minimum 
class size requirement does not apply 
to this paragraph (f)(1)(vii) (Example 7) 
because the minimum class size re-
quirement does not apply if the geo-
graphic area defining a class of em-
ployees is a state or a combination of 
two or more entire states. 

(viii) Example 8: Full-time seasonal em-
ployees offered HRA; all other full-time 
employees offered traditional group health 
plan; part-time employees offered no cov-
erage—(A) Facts. Plan Sponsor G em-
ploys 6 full-time seasonal employees, 75 
full-time employees who are not sea-
sonal employees, and 5 part-time em-
ployees. For 2020, Plan Sponsor G offers 
each of its 6 full-time seasonal employ-
ees an HRA on the same terms, its 75 
full-time employees who are not sea-
sonal employees a traditional group 
health plan, and offers no coverage to 
its 5 part-time employees. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(1)(viii) (Example 8) because full-time 
seasonal employees and full-time em-
ployees who are not seasonal employ-
ees may be considered different classes 
and Plan Sponsor G offers the HRA on 
the same terms to all full-time sea-
sonal employees. The minimum class 
size requirement does not apply to the 
class offered the HRA in this paragraph 
(f)(1)(viii) (Example 8) because part- 
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time employees are not offered cov-
erage and full-time employees are not 
an applicable class subject to the min-
imum class size requirement if part- 
time employees are not offered cov-
erage. 

(ix) Example 9: Full-time employees in 
rating area 1 offered traditional group 
health plan; full-time employees in rating 
area 2 offered HRA; part-time employees 
offered no coverage—(A) Facts. Plan 
Sponsor H employs 17 full-time em-
ployees and 10 part-time employees 
whose work site is in rating area 1 and 
552 full-time employees whose work 
site is in rating area 2. For 2020, Plan 
Sponsor H offers its 17 full-time em-
ployees in rating area 1 a traditional 
group health plan and each of its 552 
full-time employees in rating area 2 an 
HRA on the same terms. Plan Sponsor 
H offers no coverage to its 10 part-time 
employees in rating area 1. Plan Spon-
sor H reasonably expects to employ 569 
employees on the first day of the HRA 
plan year. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(1)(ix) (Example 9) because employees 
whose work sites are in different rating 
areas may be considered different 
classes and Plan Sponsor H offers the 
HRA on the same terms to all full-time 
employees in rating area 2. The min-
imum class size requirement applies to 
the class offered the HRA in this para-
graph (f)(1)(ix) (Example 9) because the 
minimum class size requirement ap-
plies to a class based on a geographic 
area unless the geographic area is a 
state or a combination of two or more 
entire states. However, the minimum 
class size requirement applies only to 
the class offered the HRA, and Plan 
Sponsor H offers the HRA to the 552 
full-time employees in rating area 2 on 
the first day of the plan year, satis-
fying the minimum class size require-
ment (because the applicable class size 
minimum for Plan Sponsor H is 20). 

(x) Example 10: Employees in rating 
area 1 offered HRA; employees in rating 
area 2 offered traditional group health 
plan—(A) Facts. The facts are the same 
as in paragraph (f)(1)(ix) of this section 
(Example 9) except that Plan Sponsor H 
offers its 17 full-time employees in rat-
ing area 1 the HRA and offers its 552 

full-time employees in rating area 2 
the traditional group health plan. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is not satisfied in this para-
graph (f)(1)(x) (Example 10) because, 
even though employees whose work 
sites are in different rating areas gen-
erally may be considered different 
classes and Plan Sponsor H offers the 
HRA on the same terms to all partici-
pants in rating area 1, the HRA fails to 
satisfy the minimum class size require-
ment. Specifically, the minimum class 
size requirement applies to this para-
graph (f)(1)(x) (Example 10) because the 
minimum class size requirement ap-
plies to a class based on a geographic 
area unless the geographic area is a 
state or a combination of two or more 
entire states. Further, the applicable 
class size minimum for Plan Sponsor H 
is 20 employees, and the HRA is only 
offered to the 17 full-time employees in 
rating area 1 on the first day of the 
HRA plan year. 

(xi) Example 11: Employees in State 1 
and rating area 1 of State 2 offered HRA; 
employees in all other rating areas of 
State 2 offered traditional group health 
plan—(A) Facts. For 2020, Plan Sponsor 
I offers an HRA on the same terms to 
a total of 200 employees it employs 
with work sites in State 1 and in rating 
area 1 of State 2. Plan Sponsor I offers 
a traditional group health plan to its 
150 employees with work sites in other 
rating areas in State 2. Plan Sponsor I 
reasonably expects to employ 350 em-
ployees on the first day of the HRA 
plan year. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(1)(xi) (Example 11). Plan Sponsor I 
may treat all of the employees with a 
work site in State 1 and rating area 1 
of State 2 as a class of employees be-
cause employees whose work sites are 
in different rating areas may be consid-
ered different classes and a plan spon-
sor may create a class of employees by 
combining classes of employees, in-
cluding by combining employees whose 
work site is in one rating area with a 
class of employees whose work site is 
in a different rating area. The min-
imum class size requirement applies to 
the class of employees offered the HRA 
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(made up of employees in State 1 and 
in rating area 1 of State 2) because the 
minimum class size requirement ap-
plies to a class based on a geographic 
area unless the geographic area is a 
state or a combination of two or more 
entire states. In this case, the class is 
made up of a state plus a rating area 
which is not the entire state. However, 
this class satisfies the minimum class 
size requirement because the applica-
ble class size minimum for Plan Spon-
sor I is 20, and Plan Sponsor I offered 
the HRA to 200 employees on the first 
day of the plan year. 

(xii) Example 12: Salaried employees of-
fered a traditional group health plan; 
hourly employees offered an HRA—(A) 
Facts. Plan Sponsor J has 163 salaried 
employees and 14 hourly employees. 
For 2020, Plan Sponsor J offers its 163 
salaried employees a traditional group 
health plan and each of its 14 hourly 
employees an HRA on the same terms. 
Plan Sponsor J reasonably expects to 
employ 177 employees on the first day 
of the HRA plan year. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is not satisfied in this para-
graph (f)(1)(xii) (Example 12) because, 
even though salaried and hourly em-
ployees generally may be considered 
different classes and Plan Sponsor J of-
fers the HRA on the same terms to all 
hourly employees, the HRA fails to sat-
isfy the minimum class size require-
ment. Specifically, the minimum class 
size requirement applies in this para-
graph (f)(1)(xii) (Example 12) because 
employees who are paid on a salaried 
basis and employees who are not paid 
on a salaried basis are applicable class-
es subject to the minimum class size 
requirement. Because Plan Sponsor J 
reasonably expects to employ between 
100 and 200 employees on the first day 
of the plan year, the applicable class 
size minimum is 10 percent, rounded 
down to a whole number. Ten percent 
of 177 total employees, rounded down 
to a whole number is 17, and the HRA 
is offered to only 14 hourly employees. 

(xiii) Example 13: Part-time employees 
and full-time employees offered different 
HRAs; no traditional group health plan 
offered—(A) Facts. Plan Sponsor K has 
50 full-time employees and 7 part-time 
employees. For 2020, Plan Sponsor K of-

fers its 50 full-time employees $2,000 
each in an HRA otherwise provided on 
the same terms and each of its 7 part- 
time employees $500 in an HRA other-
wise provided on the same terms. Plan 
Sponsor K reasonably expects to em-
ploy 57 employees on the first day of 
the HRA plan year. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(1)(xiii) (Example 13) because full- 
time employees and part-time employ-
ees may be treated as different classes 
and Plan Sponsor K offers an HRA on 
the same terms to all the participants 
in each class. The minimum class size 
requirement does not apply to either 
the full-time class or the part-time 
class because (although in certain cir-
cumstances the minimum class size re-
quirement applies to a class of full- 
time employees and a class of part- 
time employees) Plan Sponsor K does 
not offer any class of employees a tra-
ditional group health plan, and the 
minimum class size requirement ap-
plies only when, among other things, 
at least one class of employees is of-
fered a traditional group health plan 
while another class is offered an HRA. 

(xiv) Example 14: No employees offered 
an HRA—(A) Facts. The facts are the 
same facts as in paragraph (f)(1)(xiii) of 
this section (Example 13), except that 
Plan Sponsor K offers its full-time em-
ployees a traditional group health plan 
and does not offer any group health 
plan (either a traditional group health 
plan or an HRA) to its part-time em-
ployees. 

(B) Conclusion. The regulations set 
forth under this section do not apply to 
Plan Sponsor K because Plan Sponsor 
K does not offer an individual coverage 
HRA to any employee. 

(xv) Example 15: Full-time employees of-
fered traditional group health plan; part- 
time employees offered HRA—(A) Facts. 
The facts are the same as in paragraph 
(f)(1)(xiii) of this section (Example 13), 
except that Plan Sponsor K offers its 
full-time employees a traditional group 
health plan and offers each of its part- 
time employees $500 in an HRA and 
otherwise on the same terms. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
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section is not satisfied in this para-
graph (f)(1)(xv) (Example 15) because, 
even though the full-time employees 
and the part-time employees generally 
may be treated as different classes, in 
this paragraph (f)(1)(xv) (Example 15), 
the minimum class size requirement 
applies to the part-time employees, 
and it is not satisfied. Specifically, the 
minimum class size requirement ap-
plies to the part-time employees be-
cause that requirement applies to an 
applicable class offered an HRA when 
one class is offered a traditional group 
health plan while another class is of-
fered an HRA, and to the part-time and 
full-time employee classes when one of 
those classes is offered a traditional 
group health plan while the other is of-
fered an HRA. Because Plan Sponsor K 
reasonably expects to employ fewer 
than 100 employees on the first day of 
the HRA plan year, the applicable class 
size minimum for Plan Sponsor K is 10 
employees, but Plan Sponsor K offered 
the HRA only to its 7 part-time em-
ployees. 

(xvi) Example 16: Satisfying minimum 
class size requirement based on employees 
offered HRA—(A) Facts. Plan Sponsor L 
employs 78 full-time employees and 12 
part-time employees. For 2020, Plan 
Sponsor L offers its 78 full-time em-
ployees a traditional group health plan 
and each of its 12 part-times employees 
an HRA on the same terms. Only 6 
part-time employees enroll in the HRA. 
Plan Sponsor L reasonably expects to 
employ fewer than 100 employees on 
the first day of the HRA plan year. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(1)(xvi) (Example 16) because full-time 
employees and part-time employees 
may be treated as different classes, 
Plan Sponsor L offers an HRA on the 
same terms to all the participants in 
the part-time class, and the minimum 
class size requirement is satisfied. Spe-
cifically, whether a class of employees 
satisfies the applicable class size min-
imum is determined as of the first day 
of the plan year based on the number of 
employees in a class that is offered an 
HRA, not on the number of employees 
who enroll in the HRA. The applicable 
class size minimum for Plan Sponsor L 
is 10 employees, and Plan Sponsor L of-

fered the HRA to its 12 part-time em-
ployees. 

(xvii) Example 17: Student employees 
offered student premium reduction ar-
rangements and same terms requirement— 
(A) Facts. Plan Sponsor M is an institu-
tion of higher education that offers 
each of its part-time employees an 
HRA on the same terms, except that it 
offers its part-time employees who are 
student employees a student premium 
reduction arrangement, and the stu-
dent premium reduction arrangement 
provides different amounts to different 
part-time student employees. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(1)(xvii) (Example 17) because Plan 
Sponsor M offers the HRA on the same 
terms to its part-time employees who 
are not students and because the part- 
time student employees offered a stu-
dent premium reduction arrangement 
(and their varying HRAs) are not taken 
into account as part-time employees 
for purposes of determining whether a 
class of employees is offered an HRA on 
the same terms. 

(xiii) Example 18: Student employees of-
fered student premium reduction arrange-
ments and minimum class size require-
ment—(A) Facts. Plan Sponsor N is an 
institution of higher education with 25 
hourly employees. Plan Sponsor N of-
fers 15 of its hourly employees, who are 
student employees, a student premium 
reduction arrangement and it wants to 
offer its other 10 hourly employees an 
HRA for 2022. Plan Sponsor N offers its 
salaried employees a traditional group 
health plan. Plan Sponsor N reasonably 
expects to have 250 employees on the 
first day of the 2022 HRA plan year, 15 
of which will have offers of student pre-
mium reduction arrangements. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is not satisfied in this para-
graph (f)(1)(xviii) (Example 18). The 
minimum class size requirement will 
apply to the class of hourly employees 
to which Plan Sponsor N wants to offer 
the HRA because Plan Sponsor N offers 
a class of employees a traditional 
group health plan and another class 
the HRA, and the minimum class size 
requirement generally applies to a 
class of hourly employees offered an 
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HRA. Plan Sponsor N’s applicable class 
size minimum is 20 because Plan Spon-
sor N reasonably expects to employ 235 
employees on the first day of the plan 
year (250 employees minus 15 employ-
ees receiving a student premium reduc-
tion arrangement). Plan Sponsor N 
may not offer the HRA to its hourly 
employees because the 10 employees of-
fered the HRA as of the first day of the 
plan year does not satisfy the applica-
ble class size minimum. 

(2) Examples regarding special rule for 
new hires. The following examples illus-
trate the provisions of paragraph (c)(3) 
of this section, taking into account the 
provisions of paragraph (d) of this sec-
tion, in particular the special rule for 
new hires under paragraph (d)(5) of this 
section. In each example, the HRA is 
an individual coverage HRA that has a 
calendar year plan year and may reim-
burse any medical care expenses, in-
cluding premiums for individual health 
insurance coverage. The examples also 
assume that no participants or depend-
ents are Medicare beneficiaries. 

(i) Example 1: Application of special 
rule for new hires to all employees—(A) 
Facts. For 2021, Plan Sponsor A offers 
all employees a traditional group 
health plan. For 2022, Plan Sponsor A 
offers all employees hired on or after 
January 1, 2022, an HRA on the same 
terms and continues to offer the tradi-
tional group health plan to employees 
hired before that date. On the first day 
of the 2022 plan year, Plan Sponsor A 
has 2 new hires who are offered the 
HRA. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(2)(i) (Example 1) because, under the 
special rule for new hires in paragraph 
(d)(5) of this section, the employees 
newly hired on and after January 1, 
2022, may be treated as a new hire sub-
class, Plan Sponsor A offers the HRA 
on the same terms to all participants 
in the new hire subclass, and the min-
imum class size requirement does not 
apply to the new hire subclass. 

(ii) Example 2: Application of special 
rule for new hires to full-time employees— 
(A) Facts. For 2021, Plan Sponsor B of-
fers a traditional group health plan to 
its full-time employees and does not 
offer any coverage to its part-time em-

ployees. For 2022, Plan Sponsor B offers 
full-time employees hired on or after 
January 1, 2022, an HRA on the same 
terms, continues to offer its full-time 
employees hired before that date a tra-
ditional group health plan, and con-
tinues to offer no coverage to its part- 
time employees. On the first day of the 
2022 plan year, Plan Sponsor B has 2 
new hire, full-time employees who are 
offered the HRA. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(2)(ii) (Example 2) because, under the 
special rule for new hires in paragraph 
(d)(5) of this section, the full-time em-
ployees newly hired on and after Janu-
ary 1, 2022, may be treated as a new 
hire subclass and Plan Sponsor B offers 
the HRA on the same terms to all par-
ticipants in the new hire subclass. The 
minimum class size requirement does 
not apply to the new hire subclass. 

(iii) Example 3: Special rule for new 
hires impermissibly applied retroactively— 
(A) Facts. For 2025, Plan Sponsor C of-
fers a traditional group health plan to 
its full-time employees. For 2026, Plan 
Sponsor C wants to offer an HRA to its 
full-time employees hired on and after 
January 1, 2023, while continuing to 
offer a traditional group health plan to 
its full-time employees hired before 
January 1, 2023. 

(B) Conclusion. The special rule for 
new hires under paragraph (d)(5) of this 
section does not apply in this para-
graph (f)(2)(iii) (Example 3) because the 
rule must be applied prospectively. 
That is, Plan Sponsor C may not, in 
2026, choose to apply the special rule 
for new hires retroactive to 2023. If 
Plan Sponsor C were to offer an HRA in 
this way, it would fail to satisfy the 
conditions under paragraphs (c)(2) and 
(3) of this section because the new hire 
subclass would not be treated as a sub-
class for purposes of applying those 
rules and, therefore, all full-time em-
ployees would be treated as one class 
to which either a traditional group 
health plan or an HRA could be offered, 
but not both. 

(iv) Example 4: Permissible second ap-
plication of the special rule for new hires 
to the same class of employees—(A) Facts. 
For 2021, Plan Sponsor D offers all of 
its full-time employees a traditional 
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group health plan. For 2022, Plan Spon-
sor D applies the special rule for new 
hires and offers an HRA on the same 
terms to all employees hired on and 
after January 1, 2022, and continues to 
offer a traditional group health plan to 
full-time employees hired before that 
date. For 2025, Plan Sponsor D discon-
tinues use of the special rule for new 
hires, and again offers all full-time em-
ployees a traditional group health 
plan. In 2030, Plan Sponsor D decides to 
apply the special rule for new hires to 
the full-time employee class again, of-
fering an HRA to all full-time employ-
ees hired on and after January 1, 2030, 
on the same terms, while continuing to 
offer employees hired before that date 
a traditional group health plan. 

(B) Conclusion. Plan Sponsor D has 
permissibly applied the special rule for 
new hires and is in compliance with the 
requirements of paragraphs (c)(2) and 
(3) of this section. 

(v) Example 5: Impermissible second ap-
plication of the special rule for new hires 
to the same class of employees—(A) Facts. 
The facts are the same as in paragraph 
(f)(2)(iv) of this section (Example 4), ex-
cept that for 2025, Plan Sponsor D dis-
continues use of the special rule for 
new hires by offering all full-time em-
ployees an HRA on the same terms. 
Further, for 2030, Plan Sponsor D wants 
to continue to offer an HRA on the 
same terms to all full-time employees 
hired before January 1, 2030, and to 
offer all full-time employees hired on 
or after January 1, 2030, an HRA in a 
different amount. 

(B) Conclusion. Plan Sponsor D may 
not apply the special rule for new hires 
for 2030 to the class of full-time em-
ployees being offered an HRA because 
the special rule for new hires may only 
be applied to a class that is being of-
fered a traditional group health plan. 

(vi) Example 6: New full-time employees 
offered different HRAs in different rating 
areas—(A) Facts. Plan Sponsor E has 
work sites in rating area 1, rating area 
2, and rating area 3. For 2021, Plan 
Sponsor E offers its full-time employ-
ees a traditional group health plan. For 
2022, Plan Sponsor E offers its full-time 
employees hired on or after January 1, 
2022, in rating area 1 an HRA of $3,000, 
its full-time employees hired on or 
after January 1, 2022, in rating area 2 

an HRA of $5,000, and its full-time em-
ployees hired on or after January 1, 
2022, in rating area 3 an HRA of $7,000. 
Within each class offered an HRA, Plan 
Sponsor E offers the HRA on the same 
terms. Plan Sponsor E offers its full- 
time employees hired prior to January 
1, 2022, in each of those classes a tradi-
tional group health plan. On the first 
day of the 2022 plan year, there is one 
new hire, full-time employee in rating 
area 1, three new hire, full-time em-
ployees in rating area 2, and 10 new 
hire-full-time employees in rating area 
3. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(2)(vi) (Example 6) because, under the 
special rule for new hires in paragraph 
(d)(5) of this section, the full-time em-
ployees in each of the three rating 
areas newly hired on and after January 
1, 2022, may be treated as three new 
hire subclasses and Plan Sponsor E of-
fers the HRA on the same terms to all 
participants in the new hire subclasses. 
Further, the minimum class size re-
quirement does not apply to the new 
hire subclasses. 

(vii) Example 7: New full-time employee 
class subdivided based on rating area— 
(A) Facts. Plan Sponsor F offers its 
full-time employees hired on or after 
January 1, 2022, an HRA on the same 
terms and it continues to offer its full- 
time employees hired before that date 
a traditional group health plan. Plan 
Sponsor F offers no coverage to its 
part-time employees. For the 2025 plan 
year, Plan Sponsor F wants to sub-
divide the full-time new hire subclass 
so that those whose work site is in rat-
ing area 1 will be offered the tradi-
tional group health plan and those 
whose work site is in rating area 2 will 
continue to receive the HRA. Plan 
Sponsor F reasonably expects to em-
ploy 219 employees on January 1, 2025. 
As of January 1, 2025, Plan Sponsor F 
has 15 full-time employees whose work 
site in in rating area 2 and who were 
hired between January 1, 2022, and Jan-
uary 1, 2025. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is not satisfied in this para-
graph (f)(2)(vii) (Example 7) because the 
new hire subclass has been subdivided 
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in a manner that is subject to the min-
imum class size requirement, and the 
class offered the HRA fails to satisfy 
the minimum class size requirement. 
Specifically, once the new hire subclass 
is subdivided the general rules for ap-
plying the minimum class size require-
ment apply to the employees offered 
the HRA in the new hire subclass. In 
this case, because the subdivision of 
the new hire full-time subclass is based 
on rating areas; a class based on rating 
areas is an applicable class subject to 
the minimum class size requirement; 
and the employees in one rating area 
are to be offered the HRA, while the 
employees in the other rating area are 
offered the traditional group health 
plan, the minimum class size require-
ment would apply on and after the date 
of the subdivision. Further, the min-
imum class size requirement would not 
be satisfied, because the applicable 
class size minimum for Plan Sponsor F 
would be 20, and only 15 employees in 
rating area 2 would be offered the HRA. 

(viii) Example 8: New full-time em-
ployee class subdivided based on state— 
(A) Facts. The facts are the same as in 
paragraph (f)(2)(vii) of this section 
(Example 7), except that for the 2025 
plan year, Plan Sponsor F intends to 
subdivide the new hire, full-time class 
so that those in State 1 will be offered 
the traditional group health plan and 
those in State 2 will each be offered an 
HRA on the same terms. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(2)(viii) (Example 8) because even 
though the new hire subclass has been 
subdivided, it has been subdivided in a 
manner that is not subject to the min-
imum class size requirement as the 
subdivision is based on the entire state. 

(ix) Example 9: New full-time employees 
and part-time employees offered HRA— 
(A) Facts. In 2021, Plan Sponsor G offers 
its full-time employees a traditional 
group health plan and does not offer 
coverage to its part-time employees. 
For the 2022 plan year, Plan Sponsor G 
offers its full-time employees hired on 
or after January 1, 2022, and all of its 
part-time employees, including those 
hired before January 1, 2022, and those 
hired on and after January 1, 2022, an 
HRA on the same terms, and it con-

tinues to offer its full-time employees 
hired before January 1, 2022, a tradi-
tional group health plan. 

(B) Conclusion. The minimum class 
size requirement applies to the part- 
time employees offered the HRA in 2022 
because the class is being offered an 
HRA; the special rule for new hires 
does not apply (because this class was 
not previously offered a traditional 
group health plan) and so it is not a 
new hire subclass exempt from the 
minimum class size requirement; an-
other class of employees (that is, full- 
time hired before January 1, 2022) are 
being offered a traditional group health 
plan; and the part-time employee class 
is generally an applicable classes that 
is subject to the minimum class size re-
quirement. However, because the full- 
time, new hire subclass is based on the 
special rule for new hires, the min-
imum class size requirement does not 
apply to full-time new hires offered an 
HRA in 2022. 

(g) Applicability date. This section ap-
plies to plan years beginning on or 
after January 1, 2020. 

[84 FR 29001, June 20, 2019] 

§ 2590.703 Guaranteed renewability in 
multiemployer plans and multiple 
employer welfare arrangements. 
[Reserved] 

Subpart C—Other Requirements 

SOURCE: 62 FR 16941, Apr. 8, 1997, unless 
otherwise noted. Redesignated at 65 FR 62142, 
Dec. 27, 2000. 

§ 2590.711 Standards relating to bene-
fits for mothers and newborns. 

(a) Hospital length of stay—(1) General 
rule. Except as provided in paragraph 
(a)(5) of this section, a group health 
plan, or a health insurance issuer offer-
ing group health insurance coverage, 
that provides benefits for a hospital 
length of stay in connection with child-
birth for a mother or her newborn may 
not restrict benefits for the stay to less 
than— 

(i) 48 hours following a vaginal deliv-
ery; or 

(ii) 96 hours following a delivery by 
cesarean section. 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00829 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



820 

29 CFR Ch. XXV (7–1–21 Edition) § 2590.711 

(2) When stay begins—(i) Delivery in a 
hospital. If delivery occurs in a hos-
pital, the hospital length of stay for 
the mother or newborn child begins at 
the time of delivery (or in the case of 
multiple births, at the time of the last 
delivery). 

(ii) Delivery outside a hospital. If deliv-
ery occurs outside a hospital, the hos-
pital length of stay begins at the time 
the mother or newborn is admitted as a 
hospital inpatient in connection with 
childbirth. The determination of 
whether an admission is in connection 
with childbirth is a medical decision to 
be made by the attending provider. 

(3) Examples. The rules of paragraphs 
(a)(1) and (2) of this section are illus-
trated by the following examples. In 
each example, the group health plan 
provides benefits for hospital lengths of 
stay in connection with childbirth and 
is subject to the requirements of this 
section, as follows: 

Example 1. (i) Facts. A pregnant woman 
covered under a group health plan goes into 
labor and is admitted to the hospital at 10 
p.m. on June 11. She gives birth by vaginal 
delivery at 6 a.m. on June 12. 

(ii) Conclusion. In this Example 1, the 48- 
hour period described in paragraph (a)(1)(i) of 
this section ends at 6 a.m. on June 14. 

Example 2. (i) Facts. A woman covered 
under a group health plan gives birth at 
home by vaginal delivery. After the delivery, 
the woman begins bleeding excessively in 
connection with the childbirth and is admit-
ted to the hospital for treatment of the ex-
cessive bleeding at 7 p.m. on October 1. 

(ii) Conclusion. In this Example 2, the 48- 
hour period described in paragraph (a)(1)(i) of 
this section ends at 7 p.m. on October 3. 

Example 3. (i) Facts. A woman covered 
under a group health plan gives birth by vag-
inal delivery at home. The child later devel-
ops pneumonia and is admitted to the hos-
pital. The attending provider determines 
that the admission is not in connection with 
childbirth. 

(ii) Conclusion. In this Example 3, the hos-
pital length-of-stay requirements of this sec-
tion do not apply to the child’s admission to 
the hospital because the admission is not in 
connection with childbirth. 

(4) Authorization not required—(i) In 
general. A plan or issuer is prohibited 
from requiring that a physician or 
other health care provider obtain au-
thorization from the plan or issuer for 
prescribing the hospital length of stay 
specified in paragraph (a)(1) of this sec-
tion. (See also paragraphs (b)(2) and 

(c)(3) of this section for rules and ex-
amples regarding other authorization 
and certain notice requirements.) 

(ii) Example. The rule of this para-
graph (a)(4) is illustrated by the fol-
lowing example: 

Example. (i) Facts. In the case of a delivery 
by cesarean section, a group health plan sub-
ject to the requirements of this section auto-
matically provides benefits for any hospital 
length of stay of up to 72 hours. For any 
longer stay, the plan requires an attending 
provider to complete a certificate of medical 
necessity. The plan then makes a determina-
tion, based on the certificate of medical ne-
cessity, whether a longer stay is medically 
necessary. 

(ii) Conclusion. In this Example, the require-
ment that an attending provider complete a 
certificate of medical necessity to obtain au-
thorization for the period between 72 hours 
and 96 hours following a delivery by cesarean 
section is prohibited by this paragraph (a)(4). 

(5) Exceptions—(i) Discharge of mother. 
If a decision to discharge a mother ear-
lier than the period specified in para-
graph (a)(1) of this section is made by 
an attending provider, in consultation 
with the mother, the requirements of 
paragraph (a)(1) of this section do not 
apply for any period after the dis-
charge. 

(ii) Discharge of newborn. If a decision 
to discharge a newborn child earlier 
than the period specified in paragraph 
(a)(1) of this section is made by an at-
tending provider, in consultation with 
the mother (or the newborn’s author-
ized representative), the requirements 
of paragraph (a)(1) of this section do 
not apply for any period after the dis-
charge. 

(iii) Attending provider defined. For 
purposes of this section, attending pro-
vider means an individual who is li-
censed under applicable state law to 
provide maternity or pediatric care and 
who is directly responsible for pro-
viding maternity or pediatric care to a 
mother or newborn child. Therefore, a 
plan, hospital, managed care organiza-
tion, or other issuer is not an attending 
provider. 

(iv) Example. The rules of this para-
graph (a)(5) are illustrated by the fol-
lowing example: 

Example. (i) Facts. A pregnant woman cov-
ered under a group health plan subject to the 
requirements of this section goes into labor 
and is admitted to a hospital. She gives birth 
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by cesarean section. On the third day after 
the delivery, the attending provider for the 
mother consults with the mother, and the at-
tending provider for the newborn consults 
with the mother regarding the newborn. The 
attending providers authorize the early dis-
charge of both the mother and the newborn. 
Both are discharged approximately 72 hours 
after the delivery. The plan pays for the 72- 
hour hospital stays. 

(ii) Conclusion. In this Example, the require-
ments of this paragraph (a) have been satis-
fied with respect to the mother and the new-
born. If either is readmitted, the hospital 
stay for the readmission is not subject to 
this section. 

(b) Prohibitions—(1) With respect to 
mothers—(i) In general. A group health 
plan, and a health insurance issuer of-
fering group health insurance coverage, 
may not— 

(A) Deny a mother or her newborn 
child eligibility or continued eligibility 
to enroll or renew coverage under the 
terms of the plan solely to avoid the 
requirements of this section; or 

(B) Provide payments (including pay-
ments-in-kind) or rebates to a mother 
to encourage her to accept less than 
the minimum protections available 
under this section. 

(ii) Examples. The rules of this para-
graph (b)(1) are illustrated by the fol-
lowing examples. In each example, the 
group health plan is subject to the re-
quirements of this section, as follows: 

Example 1. (i) Facts. A group health plan 
provides benefits for at least a 48-hour hos-
pital length of stay following a vaginal deliv-
ery. If a mother and newborn covered under 
the plan are discharged within 24 hours after 
the delivery, the plan will waive the copay-
ment and deductible. 

(ii) Conclusion. In this Example 1, because 
waiver of the copayment and deductible is in 
the nature of a rebate that the mother would 
not receive if she and her newborn remained 
in the hospital, it is prohibited by this para-
graph (b)(1). (In addition, the plan violates 
paragraph (b)(2) of this section because, in 
effect, no copayment or deductible is re-
quired for the first portion of the stay and a 
double copayment and a deductible are re-
quired for the second portion of the stay.) 

Example 2. (i) Facts. A group health plan 
provides benefits for at least a 48-hour hos-
pital length of stay following a vaginal deliv-
ery. In the event that a mother and her new-
born are discharged earlier than 48 hours and 
the discharges occur after consultation with 
the mother in accordance with the require-
ments of paragraph (a)(5) of this section, the 
plan provides for a follow-up visit by a nurse 

within 48 hours after the discharges to pro-
vide certain services that the mother and her 
newborn would otherwise receive in the hos-
pital. 

(ii) Conclusion. In this Example 2, because 
the follow-up visit does not provide any serv-
ices beyond what the mother and her new-
born would receive in the hospital, coverage 
for the follow-up visit is not prohibited by 
this paragraph (b)(1). 

(2) With respect to benefit restrictions— 
(i) In general. Subject to paragraph 
(c)(3) of this section, a group health 
plan, and a health insurance issuer of-
fering group health insurance coverage, 
may not restrict the benefits for any 
portion of a hospital length of stay 
specified in paragraph (a) of this sec-
tion in a manner that is less favorable 
than the benefits provided for any pre-
ceding portion of the stay. 

(ii) Example. The rules of this para-
graph (b)(2) are illustrated by the fol-
lowing example: 

Example. (i) Facts. A group health plan sub-
ject to the requirements of this section pro-
vides benefits for hospital lengths of stay in 
connection with childbirth. In the case of a 
delivery by cesarean section, the plan auto-
matically pays for the first 48 hours. With 
respect to each succeeding 24-hour period, 
the participant or beneficiary must call the 
plan to obtain precertification from a utili-
zation reviewer, who determines if an addi-
tional 24-hour period is medically necessary. 
If this approval is not obtained, the plan will 
not provide benefits for any succeeding 24- 
hour period. 

(ii) Conclusion. In this Example, the require-
ment to obtain precertification for the two 
24-hour periods immediately following the 
initial 48-hour stay is prohibited by this 
paragraph (b)(2) because benefits for the lat-
ter part of the stay are restricted in a man-
ner that is less favorable than benefits for a 
preceding portion of the stay. (However, this 
section does not prohibit a plan from requir-
ing precertification for any period after the 
first 96 hours.) In addition, the requirement 
to obtain precertification from the plan 
based on medical necessity for a hospital 
length of stay within the 96-hour period 
would also violate paragraph (a) of this sec-
tion. 

(3) With respect to attending providers. 
A group health plan, and a health in-
surance issuer offering group health in-
surance coverage, may not directly or 
indirectly— 

(i) Penalize (for example, take dis-
ciplinary action against or retaliate 
against), or otherwise reduce or limit 
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the compensation of, an attending pro-
vider because the provider furnished 
care to a participant or beneficiary in 
accordance with this section; or 

(ii) Provide monetary or other incen-
tives to an attending provider to in-
duce the provider to furnish care to a 
participant or beneficiary in a manner 
inconsistent with this section, includ-
ing providing any incentive that could 
induce an attending provider to dis-
charge a mother or newborn earlier 
than 48 hours (or 96 hours) after deliv-
ery. 

(c) Construction. With respect to this 
section, the following rules of con-
struction apply: 

(1) Hospital stays not mandatory. This 
section does not require a mother to— 

(i) Give birth in a hospital; or 
(ii) Stay in the hospital for a fixed 

period of time following the birth of 
her child. 

(2) Hospital stay benefits not mandated. 
This section does not apply to any 
group health plan, or any group health 
insurance coverage, that does not pro-
vide benefits for hospital lengths of 
stay in connection with childbirth for a 
mother or her newborn child. 

(3) Cost-sharing rules—(i) In general. 
This section does not prevent a group 
health plan or a health insurance 
issuer offering group health insurance 
coverage from imposing deductibles, 
coinsurance, or other cost-sharing in 
relation to benefits for hospital lengths 
of stay in connection with childbirth 
for a mother or a newborn under the 
plan or coverage, except that the coin-
surance or other cost-sharing for any 
portion of the hospital length of stay 
specified in paragraph (a) of this sec-
tion may not be greater than that for 
any preceding portion of the stay. 

(ii) Examples. The rules of this para-
graph (c)(3) are illustrated by the fol-
lowing examples. In each example, the 
group health plan is subject to the re-
quirements of this section, as follows: 

Example 1. (i) Facts. A group health plan 
provides benefits for at least a 48-hour hos-
pital length of stay in connection with vag-
inal deliveries. The plan covers 80 percent of 
the cost of the stay for the first 24-hour pe-
riod and 50 percent of the cost of the stay for 
the second 24-hour period. Thus, the coinsur-
ance paid by the patient increases from 20 
percent to 50 percent after 24 hours. 

(ii) Conclusion. In this Example 1, the plan 
violates the rules of this paragraph (c)(3) be-
cause coinsurance for the second 24-hour pe-
riod of the 48-hour stay is greater than that 
for the preceding portion of the stay. (In ad-
dition, the plan also violates the similar rule 
in paragraph (b)(2) of this section.) 

Example 2. (i) Facts. A group health plan 
generally covers 70 percent of the cost of a 
hospital length of stay in connection with 
childbirth. However, the plan will cover 80 
percent of the cost of the stay if the partici-
pant or beneficiary notifies the plan of the 
pregnancy in advance of admission and uses 
whatever hospital the plan may designate. 

(ii) Conclusion. In this Example 2, the plan 
does not violate the rules of this paragraph 
(c)(3) because the level of benefits provided 
(70 percent or 80 percent) is consistent 
throughout the 48-hour (or 96-hour) hospital 
length of stay required under paragraph (a) 
of this section. (In addition, the plan does 
not violate the rules in paragraph (a)(4) or 
(b)(2) of this section.) 

(4) Compensation of attending provider. 
This section does not prevent a group 
health plan or a health insurance 
issuer offering group health insurance 
coverage from negotiating with an at-
tending provider the level and type of 
compensation for care furnished in ac-
cordance with this section (including 
paragraph (b) of this section). 

(d) Notice requirement. See 29 CFR 
2520.102–3(u) (relating to the disclosure 
requirement under section 711(d) of the 
Act). 

(e) Applicability in certain states—(1) 
Health insurance coverage. The require-
ments of section 711 of the Act and this 
section do not apply with respect to 
health insurance coverage offered in 
connection with a group health plan if 
there is a state law regulating the cov-
erage that meets any of the following 
criteria: 

(i) The state law requires the cov-
erage to provide for at least a 48-hour 
hospital length of stay following a vag-
inal delivery and at least a 96-hour hos-
pital length of stay following a deliv-
ery by cesarean section. 

(ii) The state law requires the cov-
erage to provide for maternity and pe-
diatric care in accordance with guide-
lines that relate to care following 
childbirth established by the American 
College of Obstetricians and Gyne-
cologists, the American Academy of 
Pediatrics, or any other established 
professional medical association. 
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(iii) The state law requires, in con-
nection with the coverage for mater-
nity care, that the hospital length of 
stay for such care is left to the decision 
of (or is required to be made by) the at-
tending provider in consultation with 
the mother. State laws that require the 
decision to be made by the attending 
provider with the consent of the moth-
er satisfy the criterion of this para-
graph (e)(1)(iii). 

(2) Group health plans—(i) Fully-in-
sured plans. For a group health plan 
that provides benefits solely through 
health insurance coverage, if the state 
law regulating the health insurance 
coverage meets any of the criteria in 
paragraph (e)(1) of this section, then 
the requirements of section 711 of the 
Act and this section do not apply. 

(ii) Self-insured plans. For a group 
health plan that provides all benefits 
for hospital lengths of stay in connec-
tion with childbirth other than 
through health insurance coverage, the 
requirements of section 711 of the Act 
and this section apply. 

(iii) Partially-insured plans. For a 
group health plan that provides some 
benefits through health insurance cov-
erage, if the state law regulating the 
health insurance coverage meets any of 
the criteria in paragraph (e)(1) of this 
section, then the requirements of sec-
tion 711 of the Act and this section 
apply only to the extent the plan pro-
vides benefits for hospital lengths of 
stay in connection with childbirth 
other than through health insurance 
coverage. 

(3) Relation to section 731(a) of the Act. 
The preemption provisions contained 
in section 731(a)(1) of the Act and Sec. 
2590.731(a) do not supersede a state law 
described in paragraph (e)(1) of this 
section. 

(4) Examples. The rules of this para-
graph (e) are illustrated by the fol-
lowing examples: 

Example 1. (i) Facts. A group health plan 
buys group health insurance coverage in a 
state that requires that the coverage provide 
for at least a 48-hour hospital length of stay 
following a vaginal delivery and at least a 96- 
hour hospital length of stay following a de-
livery by cesarean section. 

(ii) Conclusion. In this Example 1, the cov-
erage is subject to state law, and the require-
ments of section 711 of the Act and this sec-
tion do not apply. 

Example 2. (i) Facts. A self-insured group 
health plan covers hospital lengths of stay in 
connection with childbirth in a state that re-
quires health insurance coverage to provide 
for maternity and pediatric care in accord-
ance with guidelines that relate to care fol-
lowing childbirth established by the Amer-
ican College of Obstetricians and Gyne-
cologists and the American Academy of Pe-
diatrics. 

(ii) Conclusion. In this Example 2, even 
though the state law satisfies the criterion 
of paragraph (e)(1)(ii) of this section, because 
the plan provides benefits for hospital 
lengths of stay in connection with childbirth 
other than through health insurance cov-
erage, the plan is subject to the require-
ments of section 711 of the Act and this sec-
tion. 

(f) Applicability date. This section ap-
plies to group health plans, and health 
insurance issuers offering group health 
insurance coverage, for plan years be-
ginning on or after January 1, 2009. 

[73 FR 62422, Oct. 20, 2008] 

§ 2590.712 Parity in mental health and 
substance use disorder benefits. 

(a) Meaning of terms. For purposes of 
this section, except where the context 
clearly indicates otherwise, the fol-
lowing terms have the meanings indi-
cated: 

Aggregate lifetime dollar limit means a 
dollar limitation on the total amount 
of specified benefits that may be paid 
under a group health plan (or health 
insurance coverage offered in connec-
tion with such a plan) for any coverage 
unit. 

Annual dollar limit means a dollar 
limitation on the total amount of spec-
ified benefits that may be paid in a 12- 
month period under a group health 
plan (or health insurance coverage of-
fered in connection with such a plan) 
for any coverage unit. 

Coverage unit means coverage unit as 
described in paragraph (c)(1)(iv) of this 
section. 

Cumulative financial requirements are 
financial requirements that determine 
whether or to what extent benefits are 
provided based on accumulated 
amounts and include deductibles and 
out-of-pocket maximums. (However, 
cumulative financial requirements do 
not include aggregate lifetime or an-
nual dollar limits because these two 
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terms are excluded from the meaning 
of financial requirements.) 

Cumulative quantitative treatment limi-
tations are treatment limitations that 
determine whether or to what extent 
benefits are provided based on accumu-
lated amounts, such as annual or life-
time day or visit limits. 

Financial requirements include 
deductibles, copayments, coinsurance, 
or out-of-pocket maximums. Financial 
requirements do not include aggregate 
lifetime or annual dollar limits. 

Medical/surgical benefits means bene-
fits with respect to items or services 
for medical conditions or surgical pro-
cedures, as defined under the terms of 
the plan or health insurance coverage 
and in accordance with applicable Fed-
eral and State law, but does not in-
clude mental health or substance use 
disorder benefits. Any condition de-
fined by the plan or coverage as being 
or as not being a medical/surgical con-
dition must be defined to be consistent 
with generally recognized independent 
standards of current medical practice 
(for example, the most current version 
of the International Classification of 
Diseases (ICD) or State guidelines). 

Mental health benefits means benefits 
with respect to items or services for 
mental health conditions, as defined 
under the terms of the plan or health 
insurance coverage and in accordance 
with applicable Federal and State law. 
Any condition defined by the plan or 
coverage as being or as not being a 
mental health condition must be de-
fined to be consistent with generally 
recognized independent standards of 
current medical practice (for example, 
the most current version of the Diag-
nostic and Statistical Manual of Men-
tal Disorders (DSM), the most current 
version of the ICD, or State guide-
lines). 

Substance use disorder benefits means 
benefits with respect to items or serv-
ices for substance use disorders, as de-
fined under the terms of the plan or 
health insurance coverage and in ac-
cordance with applicable Federal and 
State law. Any disorder defined by the 
plan as being or as not being a sub-
stance use disorder must be defined to 
be consistent with generally recognized 
independent standards of current med-
ical practice (for example, the most 

current version of the DSM, the most 
current version of the ICD, or State 
guidelines). 

Treatment limitations include limits on 
benefits based on the frequency of 
treatment, number of visits, days of 
coverage, days in a waiting period, or 
other similar limits on the scope or du-
ration of treatment. Treatment limita-
tions include both quantitative treat-
ment limitations, which are expressed 
numerically (such as 50 outpatient vis-
its per year), and nonquantitative 
treatment limitations, which otherwise 
limit the scope or duration of benefits 
for treatment under a plan or coverage. 
(See paragraph (c)(4)(ii) of this section 
for an illustrative list of nonquantita-
tive treatment limitations.) A perma-
nent exclusion of all benefits for a par-
ticular condition or disorder, however, 
is not a treatment limitation for pur-
poses of this definition. 

(b) Parity requirements with respect to 
aggregate lifetime and annual dollar lim-
its. This paragraph (b) details the appli-
cation of the parity requirements with 
respect to aggregate lifetime and an-
nual dollar limits. This paragraph (b) 
does not address the provisions of PHS 
Act section 2711, as incorporated in 
ERISA section 715 and Code section 
9815, which prohibit imposing lifetime 
and annual limits on the dollar value 
of essential health benefits. For more 
information, see 29 CFR 2590.715–2711. 

(1) General—(i) General parity require-
ment. A group health plan (or health in-
surance coverage offered by an issuer 
in connection with a group health plan) 
that provides both medical/surgical 
benefits and mental health or sub-
stance use disorder benefits must com-
ply with paragraph (b)(2), (b)(3), or 
(b)(5) of this section. 

(ii) Exception. The rule in paragraph 
(b)(1)(i) of this section does not apply if 
a plan (or health insurance coverage) 
satisfies the requirements of paragraph 
(f) or (g) of this section (relating to ex-
emptions for small employers and for 
increased cost). 

(2) Plan with no limit or limits on less 
than one-third of all medical/surgical ben-
efits. If a plan (or health insurance cov-
erage) does not include an aggregate 
lifetime or annual dollar limit on any 
medical/surgical benefits or includes an 
aggregate lifetime or annual dollar 
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limit that applies to less than one- 
third of all medical/surgical benefits, it 
may not impose an aggregate lifetime 
or annual dollar limit, respectively, on 
mental health or substance use dis-
order benefits. 

(3) Plan with a limit on at least two- 
thirds of all medical/surgical benefits. If a 
plan (or health insurance coverage) in-
cludes an aggregate lifetime or annual 
dollar limit on at least two-thirds of 
all medical/surgical benefits, it must 
either— 

(i) Apply the aggregate lifetime or 
annual dollar limit both to the med-
ical/surgical benefits to which the 
limit would otherwise apply and to 
mental health or substance use dis-
order benefits in a manner that does 
not distinguish between the medical/ 
surgical benefits and mental health or 
substance use disorder benefits; or 

(ii) Not include an aggregate lifetime 
or annual dollar limit on mental health 
or substance use disorder benefits that 
is less than the aggregate lifetime or 
annual dollar limit, respectively, on 
medical/surgical benefits. (For cumu-
lative limits other than aggregate life-
time or annual dollar limits, see para-
graph (c)(3)(v) of this section prohib-
iting separately accumulating cumu-
lative financial requirements or cumu-
lative quantitative treatment limita-
tions.) 

(4) Determining one-third and two- 
thirds of all medical/surgical benefits. For 
purposes of this paragraph (b), the de-
termination of whether the portion of 
medical/surgical benefits subject to an 
aggregate lifetime or annual dollar 
limit represents one-third or two- 
thirds of all medical/surgical benefits 
is based on the dollar amount of all 
plan payments for medical/surgical 
benefits expected to be paid under the 
plan for the plan year (or for the por-
tion of the plan year after a change in 
plan benefits that affects the applica-
bility of the aggregate lifetime or an-
nual dollar limits). Any reasonable 
method may be used to determine 
whether the dollar amount expected to 
be paid under the plan will constitute 
one-third or two-thirds of the dollar 
amount of all plan payments for med-
ical/surgical benefits. 

(5) Plan not described in paragraph 
(b)(2) or (b)(3) of this section—(i) In gen-

eral. A group health plan (or health in-
surance coverage) that is not described 
in paragraph (b)(2) or (b)(3) of this sec-
tion with respect to aggregate lifetime 
or annual dollar limits on medical/sur-
gical benefits, must either— 

(A) Impose no aggregate lifetime or 
annual dollar limit, as appropriate, on 
mental health or substance use dis-
order benefits; or 

(B) Impose an aggregate lifetime or 
annual dollar limit on mental health or 
substance use disorder benefits that is 
no less than an average limit cal-
culated for medical/surgical benefits in 
the following manner. The average 
limit is calculated by taking into ac-
count the weighted average of the ag-
gregate lifetime or annual dollar lim-
its, as appropriate, that are applicable 
to the categories of medical/surgical 
benefits. Limits based on delivery sys-
tems, such as inpatient/outpatient 
treatment or normal treatment of com-
mon, low-cost conditions (such as 
treatment of normal births), do not 
constitute categories for purposes of 
this paragraph (b)(5)(i)(B). In addition, 
for purposes of determining weighted 
averages, any benefits that are not 
within a category that is subject to a 
separately-designated dollar limit 
under the plan are taken into account 
as a single separate category by using 
an estimate of the upper limit on the 
dollar amount that a plan may reason-
ably be expected to incur with respect 
to such benefits, taking into account 
any other applicable restrictions under 
the plan. 

(ii) Weighting. For purposes of this 
paragraph (b)(5), the weighting applica-
ble to any category of medical/surgical 
benefits is determined in the manner 
set forth in paragraph (b)(4) of this sec-
tion for determining one-third or two- 
thirds of all medical/surgical benefits. 

(c) Parity requirements with respect to 
financial requirements and treatment limi-
tations—(1) Clarification of terms—(i) 
Classification of benefits. When reference 
is made in this paragraph (c) to a clas-
sification of benefits, the term ‘‘classi-
fication’’ means a classification as de-
scribed in paragraph (c)(2)(ii) of this 
section. 

(ii) Type of financial requirement or 
treatment limitation. When reference is 
made in this paragraph (c) to a type of 
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financial requirement or treatment 
limitation, the reference to type means 
its nature. Different types of financial 
requirements include deductibles, co-
payments, coinsurance, and out-of- 
pocket maximums. Different types of 
quantitative treatment limitations in-
clude annual, episode, and lifetime day 
and visit limits. See paragraph (c)(4)(ii) 
of this section for an illustrative list of 
nonquantitative treatment limitations. 

(iii) Level of a type of financial require-
ment or treatment limitation. When ref-
erence is made in this paragraph (c) to 
a level of a type of financial require-
ment or treatment limitation, level re-
fers to the magnitude of the type of fi-
nancial requirement or treatment limi-
tation. For example, different levels of 
coinsurance include 20 percent and 30 
percent; different levels of a copay-
ment include $15 and $20; different lev-
els of a deductible include $250 and $500; 
and different levels of an episode limit 
include 21 inpatient days per episode 
and 30 inpatient days per episode. 

(iv) Coverage unit. When reference is 
made in this paragraph (c) to a cov-
erage unit, coverage unit refers to the 
way in which a plan (or health insur-
ance coverage) groups individuals for 
purposes of determining benefits, or 
premiums or contributions. For exam-
ple, different coverage units include 
self-only, family, and employee-plus- 
spouse. 

(2) General parity requirement—(i) Gen-
eral rule. A group health plan (or health 
insurance coverage offered by an issuer 
in connection with a group health plan) 
that provides both medical/surgical 
benefits and mental health or sub-
stance use disorder benefits may not 
apply any financial requirement or 
treatment limitation to mental health 
or substance use disorder benefits in 
any classification that is more restric-
tive than the predominant financial re-
quirement or treatment limitation of 
that type applied to substantially all 
medical/surgical benefits in the same 
classification. Whether a financial re-
quirement or treatment limitation is a 
predominant financial requirement or 
treatment limitation that applies to 
substantially all medical/surgical bene-
fits in a classification is determined 
separately for each type of financial re-
quirement or treatment limitation. 

The application of the rules of this 
paragraph (c)(2) to financial require-
ments and quantitative treatment lim-
itations is addressed in paragraph (c)(3) 
of this section; the application of the 
rules of this paragraph (c)(2) to non-
quantitative treatment limitations is 
addressed in paragraph (c)(4) of this 
section. 

(ii) Classifications of benefits used for 
applying rules—(A) In general. If a plan 
(or health insurance coverage) provides 
mental health or substance use dis-
order benefits in any classification of 
benefits described in this paragraph 
(c)(2)(ii), mental health or substance 
use disorder benefits must be provided 
in every classification in which med-
ical/surgical benefits are provided. In 
determining the classification in which 
a particular benefit belongs, a plan (or 
health insurance issuer) must apply 
the same standards to medical/surgical 
benefits and to mental health or sub-
stance use disorder benefits. To the ex-
tent that a plan (or health insurance 
coverage) provides benefits in a classi-
fication and imposes any separate fi-
nancial requirement or treatment limi-
tation (or separate level of a financial 
requirement or treatment limitation) 
for benefits in the classification, the 
rules of this paragraph (c) apply sepa-
rately with respect to that classifica-
tion for all financial requirements or 
treatment limitations (illustrated in 
examples in paragraph (c)(2)(ii)(C) of 
this section). The following classifica-
tions of benefits are the only classifica-
tions used in applying the rules of this 
paragraph (c): 

(1) Inpatient, in-network. Benefits fur-
nished on an inpatient basis and within 
a network of providers established or 
recognized under a plan or health in-
surance coverage. See special rules for 
plans with multiple network tiers in 
paragraph (c)(3)(iii) of this section. 

(2) Inpatient, out-of-network. Benefits 
furnished on an inpatient basis and 
outside any network of providers estab-
lished or recognized under a plan or 
health insurance coverage. This classi-
fication includes inpatient benefits 
under a plan (or health insurance cov-
erage) that has no network of pro-
viders. 

(3) Outpatient, in-network. Benefits 
furnished on an outpatient basis and 
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within a network of providers estab-
lished or recognized under a plan or 
health insurance coverage. See special 
rules for office visits and plans with 
multiple network tiers in paragraph 
(c)(3)(iii) of this section. 

(4) Outpatient, out-of-network. Bene-
fits furnished on an outpatient basis 
and outside any network of providers 
established or recognized under a plan 
or health insurance coverage. This 
classification includes outpatient bene-
fits under a plan (or health insurance 
coverage) that has no network of pro-
viders. See special rules for office visits 
in paragraph (c)(3)(iii) of this section. 

(5) Emergency care. Benefits for emer-
gency care. 

(6) Prescription drugs. Benefits for pre-
scription drugs. See special rules for 
multi-tiered prescription drug benefits 
in paragraph (c)(3)(iii) of this section. 

(B) Application to out-of-network pro-
viders. See paragraph (c)(2)(ii)(A) of 
this section, under which a plan (or 
health insurance coverage) that pro-
vides mental health or substance use 
disorder benefits in any classification 
of benefits must provide mental health 
or substance use disorder benefits in 
every classification in which medical/ 
surgical benefits are provided, includ-
ing out-of-network classifications. 

(C) Examples. The rules of this para-
graph (c)(2)(ii) are illustrated by the 
following examples. In each example, 
the group health plan is subject to the 
requirements of this section and pro-
vides both medical/surgical benefits 
and mental health and substance use 
disorder benefits. 

Example 1. (i) Facts. A group health plan of-
fers inpatient and outpatient benefits and 
does not contract with a network of pro-
viders. The plan imposes a $500 deductible on 
all benefits. For inpatient medical/surgical 
benefits, the plan imposes a coinsurance re-
quirement. For outpatient medical/surgical 
benefits, the plan imposes copayments. The 
plan imposes no other financial require-
ments or treatment limitations. 

(ii) Conclusion. In this Example 1, because 
the plan has no network of providers, all 
benefits provided are out-of-network. Be-
cause inpatient, out-of-network medical/sur-
gical benefits are subject to separate finan-
cial requirements from outpatient, out-of- 
network medical/surgical benefits, the rules 
of this paragraph (c) apply separately with 
respect to any financial requirements and 

treatment limitations, including the deduct-
ible, in each classification. 

Example 2. (i) Facts. A plan imposes a $500 
deductible on all benefits. The plan has no 
network of providers. The plan generally im-
poses a 20 percent coinsurance requirement 
with respect to all benefits, without distin-
guishing among inpatient, outpatient, emer-
gency care, or prescription drug benefits. 
The plan imposes no other financial require-
ments or treatment limitations. 

(ii) Conclusion. In this Example 2, because 
the plan does not impose separate financial 
requirements (or treatment limitations) 
based on classification, the rules of this 
paragraph (c) apply with respect to the de-
ductible and the coinsurance across all bene-
fits. 

Example 3. (i) Facts. Same facts as Example 
2, except the plan exempts emergency care 
benefits from the 20 percent coinsurance re-
quirement. The plan imposes no other finan-
cial requirements or treatment limitations. 

(ii) Conclusion. In this Example 3, because 
the plan imposes separate financial require-
ments based on classifications, the rules of 
this paragraph (c) apply with respect to the 
deductible and the coinsurance separately 
for— 

(A) Benefits in the emergency care classi-
fication; and 

(B) All other benefits. 
Example 4. (i) Facts. Same facts as Example 

2, except the plan also imposes a 
preauthorization requirement for all inpa-
tient treatment in order for benefits to be 
paid. No such requirement applies to out-
patient treatment. 

(ii) Conclusion. In this Example 4, because 
the plan has no network of providers, all 
benefits provided are out-of-network. Be-
cause the plan imposes a separate treatment 
limitation based on classifications, the rules 
of this paragraph (c) apply with respect to 
the deductible and coinsurance separately 
for— 

(A) Inpatient, out-of-network benefits; and 
(B) All other benefits. 

(3) Financial requirements and quan-
titative treatment limitations—(i) Deter-
mining ‘‘substantially all’’ and ‘‘predomi-
nant’’—(A) Substantially all. For pur-
poses of this paragraph (c), a type of fi-
nancial requirement or quantitative 
treatment limitation is considered to 
apply to substantially all medical/sur-
gical benefits in a classification of ben-
efits if it applies to at least two-thirds 
of all medical/surgical benefits in that 
classification. (For this purpose, bene-
fits expressed as subject to a zero level 
of a type of financial requirement are 
treated as benefits not subject to that 
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type of financial requirement, and ben-
efits expressed as subject to a quan-
titative treatment limitation that is 
unlimited are treated as benefits not 
subject to that type of quantitative 
treatment limitation.) If a type of fi-
nancial requirement or quantitative 
treatment limitation does not apply to 
at least two-thirds of all medical/sur-
gical benefits in a classification, then 
that type cannot be applied to mental 
health or substance use disorder bene-
fits in that classification. 

(B) Predominant. (1) If a type of finan-
cial requirement or quantitative treat-
ment limitation applies to at least 
two-thirds of all medical/surgical bene-
fits in a classification as determined 
under paragraph (c)(3)(i)(A) of this sec-
tion, the level of the financial require-
ment or quantitative treatment limita-
tion that is considered the predomi-
nant level of that type in a classifica-
tion of benefits is the level that applies 
to more than one-half of medical/sur-
gical benefits in that classification 
subject to the financial requirement or 
quantitative treatment limitation. 

(2) If, with respect to a type of finan-
cial requirement or quantitative treat-
ment limitation that applies to at least 
two-thirds of all medical/surgical bene-
fits in a classification, there is no sin-
gle level that applies to more than one- 
half of medical/surgical benefits in the 
classification subject to the financial 
requirement or quantitative treatment 
limitation, the plan (or health insur-
ance issuer) may combine levels until 
the combination of levels applies to 
more than one-half of medical/surgical 
benefits subject to the financial re-
quirement or quantitative treatment 
limitation in the classification. The 
least restrictive level within the com-
bination is considered the predominant 
level of that type in the classification. 
(For this purpose, a plan may combine 
the most restrictive levels first, with 
each less restrictive level added to the 
combination until the combination ap-
plies to more than one-half of the bene-
fits subject to the financial require-
ment or treatment limitation.) 

(C) Portion based on plan payments. 
For purposes of this paragraph (c), the 
determination of the portion of med-
ical/surgical benefits in a classification 
of benefits subject to a financial re-

quirement or quantitative treatment 
limitation (or subject to any level of a 
financial requirement or quantitative 
treatment limitation) is based on the 
dollar amount of all plan payments for 
medical/surgical benefits in the classi-
fication expected to be paid under the 
plan for the plan year (or for the por-
tion of the plan year after a change in 
plan benefits that affects the applica-
bility of the financial requirement or 
quantitative treatment limitation). 

(D) Clarifications for certain threshold 
requirements. For any deductible, the 
dollar amount of plan payments in-
cludes all plan payments with respect 
to claims that would be subject to the 
deductible if it had not been satisfied. 
For any out-of-pocket maximum, the 
dollar amount of plan payments in-
cludes all plan payments associated 
with out-of-pocket payments that are 
taken into account towards the out-of- 
pocket maximum as well as all plan 
payments associated with out-of-pock-
et payments that would have been 
made towards the out-of-pocket max-
imum if it had not been satisfied. Simi-
lar rules apply for any other thresholds 
at which the rate of plan payment 
changes. (See also PHS Act section 
2707(b) and Affordable Care Act section 
1302(c), which establish limitations on 
annual deductibles for non-grand-
fathered health plans in the small 
group market and annual limitations 
on out-of-pocket maximums for all 
non-grandfathered health plans.) 

(E) Determining the dollar amount of 
plan payments. Subject to paragraph 
(c)(3)(i)(D) of this section, any reason-
able method may be used to determine 
the dollar amount expected to be paid 
under a plan for medical/surgical bene-
fits subject to a financial requirement 
or quantitative treatment limitation 
(or subject to any level of a financial 
requirement or quantitative treatment 
limitation). 

(ii) Application to different coverage 
units. If a plan (or health insurance 
coverage) applies different levels of a 
financial requirement or quantitative 
treatment limitation to different cov-
erage units in a classification of med-
ical/surgical benefits, the predominant 
level that applies to substantially all 
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medical/surgical benefits in the classi-
fication is determined separately for 
each coverage unit. 

(iii) Special rules—(A) Multi-tiered pre-
scription drug benefits. If a plan (or 
health insurance coverage) applies dif-
ferent levels of financial requirements 
to different tiers of prescription drug 
benefits based on reasonable factors de-
termined in accordance with the rules 
in paragraph (c)(4)(i) of this section (re-
lating to requirements for non-
quantitative treatment limitations) 
and without regard to whether a drug 
is generally prescribed with respect to 
medical/surgical benefits or with re-
spect to mental health or substance 
use disorder benefits, the plan (or 
health insurance coverage) satisfies 
the parity requirements of this para-
graph (c) with respect to prescription 
drug benefits. Reasonable factors in-
clude cost, efficacy, generic versus 
brand name, and mail order versus 
pharmacy pick-up. 

(B) Multiple network tiers. If a plan (or 
health insurance coverage) provides 
benefits through multiple tiers of in- 
network providers (such as an in-net-
work tier of preferred providers with 
more generous cost-sharing to partici-
pants than a separate in-network tier 
of participating providers), the plan 
may divide its benefits furnished on an 
in-network basis into sub-classifica-
tions that reflect network tiers, if the 
tiering is based on reasonable factors 
determined in accordance with the 
rules in paragraph (c)(4)(i) of this sec-
tion (such as quality, performance, and 
market standards) and without regard 
to whether a provider provides services 
with respect to medical/surgical bene-
fits or mental health or substance use 
disorder benefits. After the sub-classi-
fications are established, the plan or 
issuer may not impose any financial re-
quirement or treatment limitation on 
mental health or substance use dis-
order benefits in any sub-classification 
that is more restrictive than the pre-
dominant financial requirement or 
treatment limitation that applies to 
substantially all medical/surgical bene-

fits in the sub-classification using the 
methodology set forth in paragraph 
(c)(3)(i) of this section. 

(C) Sub-classifications permitted for of-
fice visits, separate from other outpatient 
services. For purposes of applying the 
financial requirement and treatment 
limitation rules of this paragraph (c), a 
plan or issuer may divide its benefits 
furnished on an outpatient basis into 
the two sub-classifications described in 
this paragraph (c)(3)(iii)(C). After the 
sub-classifications are established, the 
plan or issuer may not impose any fi-
nancial requirement or quantitative 
treatment limitation on mental health 
or substance use disorder benefits in 
any sub-classification that is more re-
strictive than the predominant finan-
cial requirement or quantitative treat-
ment limitation that applies to sub-
stantially all medical/surgical benefits 
in the sub-classification using the 
methodology set forth in paragraph 
(c)(3)(i) of this section. Sub-classifica-
tions other than these special rules, 
such as separate sub-classifications for 
generalists and specialists, are not per-
mitted. The two sub-classifications 
permitted under this paragraph 
(c)(3)(iii)(C) are: 

(1) Office visits (such as physician 
visits), and 

(2) All other outpatient items and 
services (such as outpatient surgery, 
facility charges for day treatment cen-
ters, laboratory charges, or other med-
ical items). 

(iv) Examples. The rules of paragraphs 
(c)(3)(i), (c)(3)(ii), and (c)(3)(iii) of this 
section are illustrated by the following 
examples. In each example, the group 
health plan is subject to the require-
ments of this section and provides both 
medical/surgical benefits and mental 
health and substance use disorder bene-
fits. 

Example 1. (i) Facts. For inpatient, out-of- 
network medical/surgical benefits, a group 
health plan imposes five levels of coinsur-
ance. Using a reasonable method, the plan 
projects its payments for the upcoming year 
as follows: 

Coinsurance rate ............... 0% 10% 15% 20% 30% Total. 
Projected payments ........... $200x $100x $450x $100x $150x $1,000x. 
Percent of total plan costs 20% 10% 45% 10% 15% 
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Percent subject to coinsur-
ance level.

N/A 12.5% 
(100x/ 
800x) 

56.25% 
(450x/ 
800x) 

12.5% 
(100x/ 
800x) 

18.75% 
(150x/ 
800x) 

The plan projects plan costs of $800x to be 
subject to coinsurance ($100x + $450x + $100x 
+ $150x = $800x). Thus, 80 percent ($800x/ 
$1,000x) of the benefits are projected to be 
subject to coinsurance, and 56.25 percent of 
the benefits subject to coinsurance are pro-
jected to be subject to the 15 percent coin-
surance level. 

(ii) Conclusion. In this Example 1, the two- 
thirds threshold of the substantially all 
standard is met for coinsurance because 80 
percent of all inpatient, out-of-network med-
ical/surgical benefits are subject to coinsur-
ance. Moreover, the 15 percent coinsurance is 

the predominant level because it is applica-
ble to more than one-half of inpatient, out- 
of-network medical/surgical benefits subject 
to the coinsurance requirement. The plan 
may not impose any level of coinsurance 
with respect to inpatient, out-of-network 
mental health or substance use disorder ben-
efits that is more restrictive than the 15 per-
cent level of coinsurance. 

Example 2. (i) Facts. For outpatient, in-net-
work medical/surgical benefits, a plan im-
poses five different copayment levels. Using 
a reasonable method, the plan projects pay-
ments for the upcoming year as follows: 

Copayment amount ...... $0 $10 $15 $20 $50 Total. 
Projected payments ...... $200x $200x $200x $300x $100x $1,000x. 
Percent of total plan 

costs.
20% 20% 20% 30% 10% 

Percent subject to co-
payments.

N/A 25% 
(200x/800x) 

25% 
(200x/800x) 

37.5% 
(300x/800x) 

12.5% 
(100x/800x) 

The plan projects plan costs of $800x to be 
subject to copayments ($200x + $200x + $300x 
+ $100x = $800x). Thus, 80 percent ($800x/ 
$1,000x) of the benefits are projected to be 
subject to a copayment. 

(ii) Conclusion. In this Example 2, the two- 
thirds threshold of the substantially all 
standard is met for copayments because 80 
percent of all outpatient, in-network med-
ical/surgical benefits are subject to a copay-
ment. Moreover, there is no single level that 
applies to more than one-half of medical/sur-
gical benefits in the classification subject to 
a copayment (for the $10 copayment, 25%; for 
the $15 copayment, 25%; for the $20 copay-
ment, 37.5%; and for the $50 copayment, 
12.5%). The plan can combine any levels of 
copayment, including the highest levels, to 
determine the predominant level that can be 
applied to mental health or substance use 
disorder benefits. If the plan combines the 
highest levels of copayment, the combined 
projected payments for the two highest co-
payment levels, the $50 copayment and the 
$20 copayment, are not more than one-half of 
the outpatient, in-network medical/surgical 
benefits subject to a copayment because they 
are exactly one-half ($300x + $100x = $400x; 
$400x/$800x = 50%). The combined projected 
payments for the three highest copayment 
levels—the $50 copayment, the $20 copay-
ment, and the $15 copayment—are more than 
one-half of the outpatient, in-network med-
ical/surgical benefits subject to the copay-
ments ($100x + $300x + $200x = $600x; $600x/ 
$800x = 75%). Thus, the plan may not impose 
any copayment on outpatient, in-network 

mental health or substance use disorder ben-
efits that is more restrictive than the least 
restrictive copayment in the combination, 
the $15 copayment. 

Example 3. (i) Facts. A plan imposes a $250 
deductible on all medical/surgical benefits 
for self-only coverage and a $500 deductible 
on all medical/surgical benefits for family 
coverage. The plan has no network of pro-
viders. For all medical/surgical benefits, the 
plan imposes a coinsurance requirement. The 
plan imposes no other financial require-
ments or treatment limitations. 

(ii) Conclusion. In this Example 3, because 
the plan has no network of providers, all 
benefits are provided out-of-network. Be-
cause self-only and family coverage are sub-
ject to different deductibles, whether the de-
ductible applies to substantially all medical/ 
surgical benefits is determined separately 
for self-only medical/surgical benefits and 
family medical/surgical benefits. Because the 
coinsurance is applied without regard to cov-
erage units, the predominant coinsurance 
that applies to substantially all medical/sur-
gical benefits is determined without regard 
to coverage units. 

Example 4. (i) Facts. A plan applies the fol-
lowing financial requirements for prescrip-
tion drug benefits. The requirements are ap-
plied without regard to whether a drug is 
generally prescribed with respect to medical/ 
surgical benefits or with respect to mental 
health or substance use disorder benefits. 
Moreover, the process for certifying a par-
ticular drug as ‘‘generic’’, ‘‘preferred brand 
name’’, ‘‘non-preferred brand name’’, or 
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‘‘specialty’’ complies with the rules of para-
graph (c)(4)(i) of this section (relating to re-

quirements for nonquantitative treatment 
limitations). 

Tier 1 Tier 2 Tier 3 Tier 4 

Tier description Generic drugs Preferred brand 
name drugs 

Non-preferred 
brand name drugs 
(which may have 
Tier 1 or Tier 2 

alternatives) 

Specialty drugs 

Percent paid by plan ..................................... 90% 80% 60% 50% 

(ii) Conclusion. In this Example 4, the finan-
cial requirements that apply to prescription 
drug benefits are applied without regard to 
whether a drug is generally prescribed with 
respect to medical/surgical benefits or with 
respect to mental health or substance use 
disorder benefits; the process for certifying 
drugs in different tiers complies with para-
graph (c)(4) of this section; and the bases for 
establishing different levels or types of fi-
nancial requirements are reasonable. The fi-
nancial requirements applied to prescription 
drug benefits do not violate the parity re-
quirements of this paragraph (c)(3). 

Example 5. (i) Facts. A plan has two-tiers of 
network of providers: a preferred provider 
tier and a participating provider tier. Pro-
viders are placed in either the preferred tier 
or participating tier based on reasonable fac-
tors determined in accordance with the rules 
in paragraph (c)(4)(i) of this section, such as 
accreditation, quality and performance 
measures (including customer feedback), and 
relative reimbursement rates. Furthermore, 
provider tier placement is determined with-
out regard to whether a provider specializes 
in the treatment of mental health conditions 
or substance use disorders, or medical/sur-
gical conditions. The plan divides the in-net-
work classifications into two sub-classifica-
tions (in-network/preferred and in-network/ 
participating). The plan does not impose any 
financial requirement or treatment limita-
tion on mental health or substance use dis-
order benefits in either of these sub-classi-
fications that is more restrictive than the 
predominant financial requirement or treat-
ment limitation that applies to substantially 
all medical/surgical benefits in each sub- 
classification. 

(ii) Conclusion. In this Example 5, the divi-
sion of in-network benefits into sub-classi-
fications that reflect the preferred and par-
ticipating provider tiers does not violate the 
parity requirements of this paragraph (c)(3). 

Example 6. (i) Facts. With respect to out-
patient, in-network benefits, a plan imposes 
a $25 copayment for office visits and a 20 per-
cent coinsurance requirement for outpatient 
surgery. The plan divides the outpatient, in- 
network classification into two sub-classi-
fications (in-network office visits and all 
other outpatient, in-network items and serv-
ices). The plan or issuer does not impose any 

financial requirement or quantitative treat-
ment limitation on mental health or sub-
stance use disorder benefits in either of these 
sub-classifications that is more restrictive 
than the predominant financial requirement 
or quantitative treatment limitation that 
applies to substantially all medical/surgical 
benefits in each sub-classification. 

(ii) Conclusion. In this Example 6, the divi-
sion of outpatient, in-network benefits into 
sub-classifications for office visits and all 
other outpatient, in-network items and serv-
ices does not violate the parity requirements 
of this paragraph (c)(3). 

Example 7. (i) Facts. Same facts as Example 
6, but for purposes of determining parity, the 
plan divides the outpatient, in-network clas-
sification into outpatient, in-network gener-
alists and outpatient, in-network specialists. 

(ii) Conclusion. In this Example 7, the divi-
sion of outpatient, in-network benefits into 
any sub-classifications other than office vis-
its and all other outpatient items and serv-
ices violates the requirements of paragraph 
(c)(3)(iii)(C) of this section. 

(v) No separate cumulative financial re-
quirements or cumulative quantitative 
treatment limitations. (A) A group health 
plan (or health insurance coverage of-
fered in connection with a group health 
plan) may not apply any cumulative fi-
nancial requirement or cumulative 
quantitative treatment limitation for 
mental health or substance use dis-
order benefits in a classification that 
accumulates separately from any es-
tablished for medical/surgical benefits 
in the same classification. 

(B) The rules of this paragraph 
(c)(3)(v) are illustrated by the following 
examples: 

Example 1. (i) Facts. A group health plan 
imposes a combined annual $500 deductible 
on all medical/surgical, mental health, and 
substance use disorder benefits. 

(ii) Conclusion. In this Example 1, the com-
bined annual deductible complies with the 
requirements of this paragraph (c)(3)(v). 

Example 2. (i) Facts. A plan imposes an an-
nual $250 deductible on all medical/surgical 
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benefits and a separate annual $250 deduct-
ible on all mental health and substance use 
disorder benefits. 

(ii) Conclusion. In this Example 2, the sepa-
rate annual deductible on mental health and 
substance use disorder benefits violates the 
requirements of this paragraph (c)(3)(v). 

Example 3. (i) Facts. A plan imposes an an-
nual $300 deductible on all medical/surgical 
benefits and a separate annual $100 deduct-
ible on all mental health or substance use 
disorder benefits. 

(ii) Conclusion. In this Example 3, the sepa-
rate annual deductible on mental health and 

substance use disorder benefits violates the 
requirements of this paragraph (c)(3)(v). 

Example 4. (i) Facts. A plan generally im-
poses a combined annual $500 deductible on 
all benefits (both medical/surgical benefits 
and mental health and substance use dis-
order benefits) except prescription drugs. 
Certain benefits, such as preventive care, are 
provided without regard to the deductible. 
The imposition of other types of financial re-
quirements or treatment limitations varies 
with each classification. Using reasonable 
methods, the plan projects its payments for 
medical/surgical benefits in each classifica-
tion for the upcoming year as follows: 

Classification 
Benefits 

subject to 
deductible 

Total benefits 
Percent 

subject to 
deductible 

Inpatient, in-network .................................................................................. $1,800x $2,000x 90 
Inpatient, out-of-network ............................................................................ 1,000x 1,000x 100 
Outpatient, in-network ............................................................................... 1,400x 2,000x 70 
Outpatient, out-of-network ......................................................................... 1,880x 2,000x 94 
Emergency care ........................................................................................ 300x 500x 60 

(ii) Conclusion. In this Example 4, the two- 
thirds threshold of the substantially all 
standard is met with respect to each classi-
fication except emergency care because in 
each of those other classifications at least 
two-thirds of medical/surgical benefits are 
subject to the $500 deductible. Moreover, the 
$500 deductible is the predominant level in 
each of those other classifications because it 
is the only level. However, emergency care 
mental health and substance use disorder 
benefits cannot be subject to the $500 deduct-
ible because it does not apply to substan-
tially all emergency care medical/surgical 
benefits. 

(4) Nonquantitative treatment limita-
tions—(i) General rule. A group health 
plan (or health insurance coverage) 
may not impose a nonquantitative 
treatment limitation with respect to 
mental health or substance use dis-
order benefits in any classification un-
less, under the terms of the plan (or 
health insurance coverage) as written 
and in operation, any processes, strate-
gies, evidentiary standards, or other 
factors used in applying the non-
quantitative treatment limitation to 
mental health or substance use dis-
order benefits in the classification are 
comparable to, and are applied no more 
stringently than, the processes, strate-
gies, evidentiary standards, or other 
factors used in applying the limitation 
with respect to medical/surgical bene-
fits in the classification. 

(ii) Illustrative list of nonquantitative 
treatment limitations. Nonquantitative 
treatment limitations include— 

(A) Medical management standards 
limiting or excluding benefits based on 
medical necessity or medical appro-
priateness, or based on whether the 
treatment is experimental or inves-
tigative; 

(B) Formulary design for prescription 
drugs; 

(C) For plans with multiple network 
tiers (such as preferred providers and 
participating providers), network tier 
design; 

(D) Standards for provider admission 
to participate in a network, including 
reimbursement rates; 

(E) Plan methods for determining 
usual, customary, and reasonable 
charges; 

(F) Refusal to pay for higher-cost 
therapies until it can be shown that a 
lower-cost therapy is not effective 
(also known as fail-first policies or step 
therapy protocols); 

(G) Exclusions based on failure to 
complete a course of treatment; and 

(H) Restrictions based on geographic 
location, facility type, provider spe-
cialty, and other criteria that limit the 
scope or duration of benefits for serv-
ices provided under the plan or cov-
erage. 
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(iii) Examples. The rules of this para-
graph (c)(4) are illustrated by the fol-
lowing examples. In each example, the 
group health plan is subject to the re-
quirements of this section and provides 
both medical/surgical benefits and 
mental health and substance use dis-
order benefits. 

Example 1. (i) Facts. A plan requires prior 
authorization from the plan’s utilization re-
viewer that a treatment is medically nec-
essary for all inpatient medical/surgical ben-
efits and for all inpatient mental health and 
substance use disorder benefits. In practice, 
inpatient benefits for medical/surgical condi-
tions are routinely approved for seven days, 
after which a treatment plan must be sub-
mitted by the patient’s attending provider 
and approved by the plan. On the other hand, 
for inpatient mental health and substance 
use disorder benefits, routine approval is 
given only for one day, after which a treat-
ment plan must be submitted by the pa-
tient’s attending provider and approved by 
the plan. 

(ii) Conclusion. In this Example 1, the plan 
violates the rules of this paragraph (c)(4) be-
cause it is applying a stricter nonquantita-
tive treatment limitation in practice to 
mental health and substance use disorder 
benefits than is applied to medical/surgical 
benefits. 

Example 2. (i) Facts. A plan applies concur-
rent review to inpatient care where there are 
high levels of variation in length of stay (as 
measured by a coefficient of variation ex-
ceeding 0.8). In practice, the application of 
this standard affects 60 percent of mental 
health conditions and substance use dis-
orders, but only 30 percent of medical/sur-
gical conditions. 

(ii) Conclusion. In this Example 2, the plan 
complies with the rules of this paragraph 
(c)(4) because the evidentiary standard used 
by the plan is applied no more stringently 
for mental health and substance use disorder 
benefits than for medical/surgical benefits, 
even though it results in an overall dif-
ference in the application of concurrent re-
view for mental health conditions or sub-
stance use disorders than for medical/sur-
gical conditions. 

Example 3. (i) Facts. A plan requires prior 
approval that a course of treatment is medi-
cally necessary for outpatient, in-network 
medical/surgical, mental health, and sub-
stance use disorder benefits and uses com-
parable criteria in determining whether a 
course of treatment is medically necessary. 
For mental health and substance use dis-
order treatments that do not have prior ap-
proval, no benefits will be paid; for medical/ 
surgical treatments that do not have prior 
approval, there will only be a 25 percent re-

duction in the benefits the plan would other-
wise pay. 

(ii) Conclusion. In this Example 3, the plan 
violates the rules of this paragraph (c)(4). Al-
though the same nonquantitative treatment 
limitation—medical necessity—is applied 
both to mental health and substance use dis-
order benefits and to medical/surgical bene-
fits for outpatient, in-network services, it is 
not applied in a comparable way. The pen-
alty for failure to obtain prior approval for 
mental health and substance use disorder 
benefits is not comparable to the penalty for 
failure to obtain prior approval for medical/ 
surgical benefits. 

Example 4. (i) Facts. A plan generally covers 
medically appropriate treatments. For both 
medical/surgical benefits and mental health 
and substance use disorder benefits, evi-
dentiary standards used in determining 
whether a treatment is medically appro-
priate (such as the number of visits or days 
of coverage) are based on recommendations 
made by panels of experts with appropriate 
training and experience in the fields of medi-
cine involved. The evidentiary standards are 
applied in a manner that is based on clini-
cally appropriate standards of care for a con-
dition. 

(ii) Conclusion. In this Example 4, the plan 
complies with the rules of this paragraph 
(c)(4) because the processes for developing 
the evidentiary standards used to determine 
medical appropriateness and the application 
of these standards to mental health and sub-
stance use disorder benefits are comparable 
to and are applied no more stringently than 
for medical/surgical benefits. This is the re-
sult even if the application of the evi-
dentiary standards does not result in similar 
numbers of visits, days of coverage, or other 
benefits utilized for mental health condi-
tions or substance use disorders as it does for 
any particular medical/surgical condition. 

Example 5. (i) Facts. A plan generally covers 
medically appropriate treatments. In deter-
mining whether prescription drugs are medi-
cally appropriate, the plan automatically ex-
cludes coverage for antidepressant drugs 
that are given a black box warning label by 
the Food and Drug Administration (indi-
cating the drug carries a significant risk of 
serious adverse effects). For other drugs with 
a black box warning (including those pre-
scribed for other mental health conditions 
and substance use disorders, as well as for 
medical/surgical conditions), the plan will 
provide coverage if the prescribing physician 
obtains authorization from the plan that the 
drug is medically appropriate for the indi-
vidual, based on clinically appropriate stand-
ards of care. 

(ii) Conclusion. In this Example 5, the plan 
violates the rules of this paragraph (c)(4). Al-
though the standard for applying a non-
quantitative treatment limitation is the 
same for both mental health and substance 
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use disorder benefits and medical/surgical 
benefits—whether a drug has a black box 
warning—it is not applied in a comparable 
manner. The plan’s unconditional exclusion 
of antidepressant drugs given a black box 
warning is not comparable to the conditional 
exclusion for other drugs with a black box 
warning. 

Example 6. (i) Facts. An employer maintains 
both a major medical plan and an employee 
assistance program (EAP). The EAP pro-
vides, among other benefits, a limited num-
ber of mental health or substance use dis-
order counseling sessions. Participants are 
eligible for mental health or substance use 
disorder benefits under the major medical 
plan only after exhausting the counseling 
sessions provided by the EAP. No similar ex-
haustion requirement applies with respect to 
medical/surgical benefits provided under the 
major medical plan. 

(ii) Conclusion. In this Example 6, limiting 
eligibility for mental health and substance 
use disorder benefits only after EAP benefits 
are exhausted is a nonquantitative treat-
ment limitation subject to the parity re-
quirements of this paragraph (c). Because no 
comparable requirement applies to medical/ 
surgical benefits, the requirement may not 
be applied to mental health or substance use 
disorder benefits. 

Example 7. (i) Facts. Training and State li-
censing requirements often vary among 
types of providers. A plan applies a general 
standard that any provider must meet the 
highest licensing requirement related to su-
pervised clinical experience under applicable 
State law in order to participate in the 
plan’s provider network. Therefore, the plan 
requires master’s-level mental health thera-
pists to have post-degree, supervised clinical 
experience but does not impose this require-
ment on master’s-level general medical pro-
viders because the scope of their licensure 
under applicable State law does require clin-
ical experience. In addition, the plan does 
not require post-degree, supervised clinical 
experience for psychiatrists or Ph.D. level 
psychologists since their licensing already 
requires supervised training. 

(ii) Conclusion. In this Example 7, the plan 
complies with the rules of this paragraph 
(c)(4). The requirement that master’s-level 
mental health therapists must have super-
vised clinical experience to join the network 
is permissible, as long as the plan consist-
ently applies the same standard to all pro-
viders even though it may have a disparate 
impact on certain mental health providers. 

Example 8. (i) Facts. A plan considers a wide 
array of factors in designing medical man-
agement techniques for both mental health 
and substance use disorder benefits and med-
ical/surgical benefits, such as cost of treat-
ment; high cost growth; variability in cost 
and quality; elasticity of demand; provider 
discretion in determining diagnosis, or type 

or length of treatment; clinical efficacy of 
any proposed treatment or service; licensing 
and accreditation of providers; and claim 
types with a high percentage of fraud. Based 
on application of these factors in a com-
parable fashion, prior authorization is re-
quired for some (but not all) mental health 
and substance use disorder benefits, as well 
as for some medical/surgical benefits, but 
not for others. For example, the plan re-
quires prior authorization for: outpatient 
surgery; speech, occupational, physical, cog-
nitive and behavioral therapy extending for 
more than six months; durable medical 
equipment; diagnostic imaging; skilled nurs-
ing visits; home infusion therapy; coordi-
nated home care; pain management; high- 
risk prenatal care; delivery by cesarean sec-
tion; mastectomy; prostate cancer treat-
ment; narcotics prescribed for more than 
seven days; and all inpatient services beyond 
30 days. The evidence considered in devel-
oping its medical management techniques 
includes consideration of a wide array of rec-
ognized medical literature and professional 
standards and protocols (including compara-
tive effectiveness studies and clinical trials). 
This evidence and how it was used to develop 
these medical management techniques is 
also well documented by the plan. 

(ii) Conclusion. In this Example 8, the plan 
complies with the rules of this paragraph 
(c)(4). Under the terms of the plan as written 
and in operation, the processes, strategies, 
evidentiary standards, and other factors con-
sidered by the plan in implementing its prior 
authorization requirement with respect to 
mental health and substance use disorder 
benefits are comparable to, and applied no 
more stringently than, those applied with re-
spect to medical/surgical benefits. 

Example 9. (i) Facts. A plan generally covers 
medically appropriate treatments. The plan 
automatically excludes coverage for inpa-
tient substance use disorder treatment in 
any setting outside of a hospital (such as a 
freestanding or residential treatment cen-
ter). For inpatient treatment outside of a 
hospital for other conditions (including free-
standing or residential treatment centers 
prescribed for mental health conditions, as 
well as for medical/surgical conditions), the 
plan will provide coverage if the prescribing 
physician obtains authorization from the 
plan that the inpatient treatment is medi-
cally appropriate for the individual, based on 
clinically appropriate standards of care. 

(ii) Conclusion. In this Example 9, the plan 
violates the rules of this paragraph (c)(4). Al-
though the same nonquantitative treatment 
limitation—medical appropriateness—is ap-
plied to both mental health and substance 
use disorder benefits and medical/surgical 
benefits, the plan’s unconditional exclusion 
of substance use disorder treatment in any 
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setting outside of a hospital is not com-
parable to the conditional exclusion of inpa-
tient treatment outside of a hospital for 
other conditions. 

Example 10. (i) Facts. A plan generally pro-
vides coverage for medically appropriate 
medical/surgical benefits as well as mental 
health and substance use disorder benefits. 
The plan excludes coverage for inpatient, 
out-of-network treatment of chemical de-
pendency when obtained outside of the State 
where the policy is written. There is no simi-
lar exclusion for medical/surgical benefits 
within the same classification. 

(ii) Conclusion. In this Example 10, the plan 
violates the rules of this paragraph (c)(4). 
The plan is imposing a nonquantitative 
treatment limitation that restricts benefits 
based on geographic location. Because there 
is no comparable exclusion that applies to 
medical/surgical benefits, this exclusion may 
not be applied to mental health or substance 
use disorder benefits. 

Example 11. (i) Facts. A plan requires prior 
authorization for all outpatient mental 
health and substance use disorder services 
after the ninth visit and will only approve up 
to five additional visits per authorization. 
With respect to outpatient medical/surgical 
benefits, the plan allows an initial visit 
without prior authorization. After the initial 
visit, the plan pre-approves benefits based on 
the individual treatment plan recommended 
by the attending provider based on that indi-
vidual’s specific medical condition. There is 
no explicit, predetermined cap on the 
amount of additional visits approved per au-
thorization. 

(ii) Conclusion. In this Example 11, the plan 
violates the rules of this paragraph (c)(4). Al-
though the same nonquantitative treatment 
limitation—prior authorization to determine 
medical appropriateness—is applied to both 
mental health and substance use disorder 
benefits and medical/surgical benefits for 
outpatient services, it is not applied in a 
comparable way. While the plan is more gen-
erous with respect to the number of visits 
initially provided without pre-authorization 
for mental health benefits, treating all men-
tal health conditions and substance use dis-
orders in the same manner, while providing 
for individualized treatment of medical con-
ditions, is not a comparable application of 
this nonquantitative treatment limitation. 

(5) Exemptions. The rules of this para-
graph (c) do not apply if a group health 
plan (or health insurance coverage) 
satisfies the requirements of paragraph 
(f) or (g) of this section (relating to ex-
emptions for small employers and for 
increased cost). 

(d) Availability of plan information—(1) 
Criteria for medical necessity determina-
tions. The criteria for medical neces-

sity determinations made under a 
group health plan with respect to men-
tal health or substance use disorder 
benefits (or health insurance coverage 
offered in connection with the plan 
with respect to such benefits) must be 
made available by the plan adminis-
trator (or the health insurance issuer 
offering such coverage) to any current 
or potential participant, beneficiary, 
or contracting provider upon request. 

(2) Reason for any denial. The reason 
for any denial under a group health 
plan (or health insurance coverage of-
fered in connection with such plan) of 
reimbursement or payment for services 
with respect to mental health or sub-
stance use disorder benefits in the case 
of any participant or beneficiary must 
be made available by the plan adminis-
trator (or the health insurance issuer 
offering such coverage) to the partici-
pant or beneficiary in a form and man-
ner consistent with the requirements 
of § 2560.503–1 of this chapter for group 
health plans. 

(3) Provisions of other law. Compliance 
with the disclosure requirements in 
paragraphs (d)(1) and (d)(2) of this sec-
tion is not determinative of compli-
ance with any other provision of appli-
cable Federal or State law. In par-
ticular, in addition to those disclosure 
requirements, provisions of other appli-
cable law require disclosure of informa-
tion relevant to medical/surgical, men-
tal health, and substance use disorder 
benefits. For example, ERISA section 
104 and § 2520.104b–1 of this chapter pro-
vide that, for plans subject to ERISA, 
instruments under which the plan is es-
tablished or operated must generally 
be furnished to plan participants with-
in 30 days of request. Instruments 
under which the plan is established or 
operated include documents with infor-
mation on medical necessity criteria 
for both medical/surgical benefits and 
mental health and substance use dis-
order benefits, as well as the processes, 
strategies, evidentiary standards, and 
other factors used to apply a non-
quantitative treatment limitation with 
respect to medical/surgical benefits 
and mental health or substance use dis-
order benefits under the plan. In addi-
tion, §§ 2560.503–1 and 2590.715–2719 of 
this chapter set forth rules regarding 
claims and appeals, including the right 
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of claimants (or their authorized rep-
resentative) upon appeal of an adverse 
benefit determination (or a final inter-
nal adverse benefit determination) to 
be provided upon request and free of 
charge, reasonable access to and copies 
of all documents, records, and other in-
formation relevant to the claimant’s 
claim for benefits. This includes docu-
ments with information on medical ne-
cessity criteria for both medical/sur-
gical benefits and mental health and 
substance use disorder benefits, as well 
as the processes, strategies, evi-
dentiary standards, and other factors 
used to apply a nonquantitative treat-
ment limitation with respect to med-
ical/surgical benefits and mental 
health or substance use disorder bene-
fits under the plan. 

(e) Applicability—(1) Group health 
plans. The requirements of this section 
apply to a group health plan offering 
medical/surgical benefits and mental 
health or substance use disorder bene-
fits. If, under an arrangement or ar-
rangements to provide medical care 
benefits by an employer or employee 
organization (including for this pur-
pose a joint board of trustees of a mul-
tiemployer trust affiliated with one or 
more multiemployer plans), any partic-
ipant (or beneficiary) can simulta-
neously receive coverage for medical/ 
surgical benefits and coverage for men-
tal health or substance use disorder 
benefits, then the requirements of this 
section (including the exemption provi-
sions in paragraph (g) of this section) 
apply separately with respect to each 
combination of medical/surgical bene-
fits and of mental health or substance 
use disorder benefits that any partici-
pant (or beneficiary) can simulta-
neously receive from that employer’s 
or employee organization’s arrange-
ment or arrangements to provide med-
ical care benefits, and all such com-
binations are considered for purposes of 
this section to be a single group health 
plan. 

(2) Health insurance issuers. The re-
quirements of this section apply to a 
health insurance issuer offering health 
insurance coverage for mental health 
or substance use disorder benefits in 
connection with a group health plan 
subject to paragraph (e)(1) of this sec-
tion. 

(3) Scope. This section does not— 
(i) Require a group health plan (or 

health insurance issuer offering cov-
erage in connection with a group 
health plan) to provide any mental 
health benefits or substance use dis-
order benefits, and the provision of 
benefits by a plan (or health insurance 
coverage) for one or more mental 
health conditions or substance use dis-
orders does not require the plan or 
health insurance coverage under this 
section to provide benefits for any 
other mental health condition or sub-
stance use disorder; 

(ii) Require a group health plan (or 
health insurance issuer offering cov-
erage in connection with a group 
health plan) that provides coverage for 
mental health or substance use dis-
order benefits only to the extent re-
quired under PHS Act section 2713 to 
provide additional mental health or 
substance use disorder benefits in any 
classification in accordance with this 
section; or 

(iii) Affect the terms and conditions 
relating to the amount, duration, or 
scope of mental health or substance 
use disorder benefits under the plan (or 
health insurance coverage) except as 
specifically provided in paragraphs (b) 
and (c) of this section. 

(4) Coordination with EHB require-
ments. Nothing in paragraph (f) or (g) of 
this section changes the requirements 
of 45 CFR 147.150 and 45 CFR 156.115, 
providing that a health insurance 
issuer offering non-grandfathered 
health insurance coverage in the indi-
vidual or small group market providing 
mental health and substance use dis-
order services, including behavioral 
health treatment services, as part of 
essential health benefits required 
under 45 CFR 156.110(a)(5) and 156.115(a), 
must comply with the provisions of 45 
CFR 146.136 to satisfy the requirement 
to provide essential health benefits. 

(f) Small employer exemption—(1) In 
general. The requirements of this sec-
tion do not apply to a group health 
plan (or health insurance issuer offer-
ing coverage in connection with a 
group health plan) for a plan year of a 
small employer. For purposes of this 
paragraph (f), the term small employer 
means, in connection with a group 
health plan with respect to a calendar 
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year and a plan year, an employer who 
employed an average of at least two (or 
one in the case of an employer residing 
in a State that permits small groups to 
include a single individual) but not 
more than 50 employees on business 
days during the preceding calendar 
year. See section 732(a) of ERISA and 
§ 2590.732(b), which provide that this 
section (and certain other sections) 
does not apply to any group health 
plan (and health insurance issuer offer-
ing coverage in connection with a 
group health plan) for any plan year if, 
on the first day of the plan year, the 
plan has fewer than two participants 
who are current employees. 

(2) Rules in determining employer size. 
For purposes of paragraph (f)(1) of this 
section— 

(i) All persons treated as a single em-
ployer under subsections (b), (c), (m), 
and (o) of section 414 of the Code are 
treated as one employer; 

(ii) If an employer was not in exist-
ence throughout the preceding cal-
endar year, whether it is a small em-
ployer is determined based on the aver-
age number of employees the employer 
reasonably expects to employ on busi-
ness days during the current calendar 
year; and 

(iii) Any reference to an employer for 
purposes of the small employer exemp-
tion includes a reference to a prede-
cessor of the employer. 

(g) Increased cost exemption—(1) In 
general. If the application of this sec-
tion to a group health plan (or health 
insurance coverage offered in connec-
tion with such plans) results in an in-
crease for the plan year involved of the 
actual total cost of coverage with re-
spect to medical/surgical benefits and 
mental health and substance use dis-
order benefits as determined and cer-
tified under paragraph (g)(3) of this sec-
tion by an amount that exceeds the ap-
plicable percentage described in para-
graph (g)(2) of this section of the actual 
total plan costs, the provisions of this 
section shall not apply to such plan (or 
coverage) during the following plan 
year, and such exemption shall apply 
to the plan (or coverage) for one plan 
year. An employer or issuer may elect 
to continue to provide mental health 
and substance use disorder benefits in 
compliance with this section with re-

spect to the plan or coverage involved 
regardless of any increase in total 
costs. 

(2) Applicable percentage. With respect 
to a plan or coverage, the applicable 
percentage described in this paragraph 
(g) is— 

(i) 2 percent in the case of the first 
plan year in which this section is ap-
plied to the plan or coverage; and 

(ii) 1 percent in the case of each sub-
sequent plan year. 

(3) Determinations by actuaries—(i) De-
terminations as to increases in actual 
costs under a plan or coverage that are 
attributable to implementation of the 
requirements of this section shall be 
made and certified by a qualified and 
licensed actuary who is a member in 
good standing of the American Acad-
emy of Actuaries. All such determina-
tions must be based on the formula 
specified in paragraph (g)(4) of this sec-
tion and shall be in a written report 
prepared by the actuary. 

(ii) The written report described in 
paragraph (g)(3)(i) of this section shall 
be maintained by the group health plan 
or health insurance issuer, along with 
all supporting documentation relied 
upon by the actuary, for a period of six 
years following the notification made 
under paragraph (g)(6) of this section. 

(4) Formula. The formula to be used 
to make the determination under para-
graph (g)(3)(i) of this section is ex-
pressed mathematically as follows: 

[(E1 ¥ E0)/T0] ¥D >k 

(i) E1 is the actual total cost of cov-
erage with respect to mental health 
and substance use disorder benefits for 
the base period, including claims paid 
by the plan or issuer with respect to 
mental health and substance use dis-
order benefits and administrative costs 
(amortized over time) attributable to 
providing these benefits consistent 
with the requirements of this section. 

(ii) E0 is the actual total cost of cov-
erage with respect to mental health 
and substance use disorder benefits for 
the length of time immediately before 
the base period (and that is equal in 
length to the base period), including 
claims paid by the plan or issuer with 
respect to mental health and substance 
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use disorder benefits and administra-
tive costs (amortized over time) attrib-
utable to providing these benefits. 

(iii) T0 is the actual total cost of cov-
erage with respect to all benefits dur-
ing the base period. 

(iv) k is the applicable percentage of 
increased cost specified in paragraph 
(g)(2) of this section that will be ex-
pressed as a fraction for purposes of 
this formula. 

(v) D is the average change in spend-
ing that is calculated by applying the 
formula (E1 ¥ E0)/T0 to mental health 
and substance use disorder spending in 
each of the five prior years and then 
calculating the average change in 
spending. 

(5) Six month determination. If a group 
health plan or health insurance issuer 
seeks an exemption under this para-
graph (g), determinations under para-
graph (g)(3) of this section shall be 
made after such plan or coverage has 
complied with this section for at least 
the first 6 months of the plan year in-
volved. 

(6) Notification. A group health plan 
or health insurance issuer that, based 
on the certification described under 
paragraph (g)(3) of this section, quali-
fies for an exemption under this para-
graph (g), and elects to implement the 
exemption, must notify participants 
and beneficiaries covered under the 
plan, the Secretary, and the appro-
priate State agencies of such election. 

(i) Participants and beneficiaries—(A) 
Content of notice. The notice to partici-
pants and beneficiaries must include 
the following information: 

(1) A statement that the plan or 
issuer is exempt from the requirements 
of this section and a description of the 
basis for the exemption. 

(2) The name and telephone number 
of the individual to contact for further 
information. 

(3) The plan or issuer name and plan 
number (PN). 

(4) The plan administrator’s name, 
address, and telephone number. 

(5) For single-employer plans, the 
plan sponsor’s name, address, and tele-
phone number (if different from para-
graph (g)(6)(i)(A)(3) of this section) and 
the plan sponsor’s employer identifica-
tion number (EIN). 

(6) The effective date of such exemp-
tion. 

(7) A statement regarding the ability 
of participants and beneficiaries to 
contact the plan administrator or 
health insurance issuer to see how ben-
efits may be affected as a result of the 
plan’s or issuer’s election of the exemp-
tion. 

(8) A statement regarding the avail-
ability, upon request and free of 
charge, of a summary of the informa-
tion on which the exemption is based 
(as required under paragraph 
(g)(6)(i)(D) of this section). 

(B) Use of summary of material reduc-
tions in covered services or benefits. A 
plan or issuer may satisfy the require-
ments of paragraph (g)(6)(i)(A) of this 
section by providing participants and 
beneficiaries (in accordance with para-
graph (g)(6)(i)(C) of this section) with a 
summary of material reductions in 
covered services or benefits consistent 
with § 2520.104b–3(d) of this chapter that 
also includes the information specified 
in paragraph (g)(6)(i)(A) of this section. 
However, in all cases, the exemption is 
not effective until 30 days after notice 
has been sent. 

(C) Delivery. The notice described in 
this paragraph (g)(6)(i) is required to be 
provided to all participants and bene-
ficiaries. The notice may be furnished 
by any method of delivery that satis-
fies the requirements of section 
104(b)(1) of ERISA (29 U.S.C. 1024(b)(1)) 
and its implementing regulations (for 
example, first-class mail). If the notice 
is provided to the participant and any 
beneficiaries at the participant’s last 
known address, then the requirements 
of this paragraph (g)(6)(i) are satisfied 
with respect to the participant and all 
beneficiaries residing at that address. 
If a beneficiary’s last known address is 
different from the participant’s last 
known address, a separate notice is re-
quired to be provided to the beneficiary 
at the beneficiary’s last known ad-
dress. 

(D) Availability of documentation. The 
plan or issuer must make available to 
participants and beneficiaries (or their 
representatives), on request and at no 
charge, a summary of the information 
on which the exemption was based. 
(For purposes of this paragraph (g), an 
individual who is not a participant or 
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beneficiary and who presents a notice 
described in paragraph (g)(6)(i) of this 
section is considered to be a represent-
ative. A representative may request 
the summary of information by pro-
viding the plan a copy of the notice 
provided to the participant under para-
graph (g)(6)(i) of this section with any 
personally identifiable information re-
dacted.) The summary of information 
must include the incurred expendi-
tures, the base period, the dollar 
amount of claims incurred during the 
base period that would have been de-
nied under the terms of the plan or 
coverage absent amendments required 
to comply with paragraphs (b) and (c) 
of this section, the administrative 
costs related to those claims, and other 
administrative costs attributable to 
complying with the requirements of 
this section. In no event should the 
summary of information include any 
personally identifiable information. 

(ii) Federal agencies—(A) Content of 
notice. The notice to the Secretary 
must include the following informa-
tion: 

(1) A description of the number of 
covered lives under the plan (or cov-
erage) involved at the time of the noti-
fication, and as applicable, at the time 
of any prior election of the cost exemp-
tion under this paragraph (g) by such 
plan (or coverage); 

(2) For both the plan year upon which 
a cost exemption is sought and the 
year prior, a description of the actual 
total costs of coverage with respect to 
medical/surgical benefits and mental 
health and substance use disorder bene-
fits; and 

(3) For both the plan year upon which 
a cost exemption is sought and the 
year prior, the actual total costs of 
coverage with respect to mental health 
and substance use disorder benefits 
under the plan. 

(B) Reporting. A group health plan, 
and any health insurance coverage of-
fered in connection with a group health 
plan, must provide notice to the De-
partment of Labor. This requirement is 
satisfied if the plan sends a copy, to 
the address designated by the Sec-
retary in generally applicable guid-
ance, of the notice described in para-
graph (g)(6)(ii)(A) of this section identi-

fying the benefit package to which the 
exemption applies. 

(iii) Confidentiality. A notification to 
the Secretary under this paragraph 
(g)(6) shall be confidential. The Sec-
retary shall make available, upon re-
quest and not more than on an annual 
basis, an anonymous itemization of 
each notification that includes— 

(A) A breakdown of States by the size 
and type of employers submitting such 
notification; and 

(B) A summary of the data received 
under paragraph (g)(6)(ii) of this sec-
tion. 

(iv) Audits. The Secretary may audit 
the books and records of a group health 
plan or a health insurance issuer relat-
ing to an exemption, including any ac-
tuarial reports, during the 6 year pe-
riod following notification of such ex-
emption under paragraph (g)(6) of this 
section. A State agency receiving a no-
tification under paragraph (g)(6) of this 
section may also conduct such an audit 
with respect to an exemption covered 
by such notification. 

(h) Sale of nonparity health insurance 
coverage. A health insurance issuer 
may not sell a policy, certificate, or 
contract of insurance that fails to com-
ply with paragraph (b) or (c) of this 
section, except to a plan for a year for 
which the plan is exempt from the re-
quirements of this section because the 
plan meets the requirements of para-
graph (f) or (g) of this section. 

(i) Applicability dates—(1) In general. 
Except as provided in paragraph (i)(2) 
of this section, this section applies to 
group health plans and health insur-
ance issuers offering group health in-
surance coverage on the first day of the 
first plan year beginning on or after 
July 1, 2014. Until the applicability 
date, plans and issuers are required to 
continue to comply with the cor-
responding sections of 29 CFR 2590.712 
contained in the 29 CFR, parts 1927 to 
end, edition revised as of July 1, 2013. 

(2) Special effective date for certain col-
lectively-bargained plans. For a group 
health plan maintained pursuant to 
one or more collective bargaining 
agreements ratified before October 3, 
2008, the requirements of this section 
do not apply to the plan (or health in-
surance coverage offered in connection 
with the plan) for plan years beginning 
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before the date on which the last of the 
collective bargaining agreements ter-
minates (determined without regard to 
any extension agreed to after October 
3, 2008). 

[78 FR 68276, Nov. 13, 2013] 

§ 2590.715–1251 Preservation of right 
to maintain existing coverage. 

(a) Definition of grandfathered health 
plan coverage—(1) In general—(i) Grand-
fathered health plan coverage means cov-
erage provided by a group health plan, 
or a health insurance issuer, in which 
an individual was enrolled on March 23, 
2010 (for as long as it maintains that 
status under the rules of this section). 
A group health plan or group health in-
surance coverage does not cease to be 
grandfathered health plan coverage 
merely because one or more (or even 
all) individuals enrolled on March 23, 
2010 cease to be covered, provided that 
the plan or group health insurance cov-
erage has continuously covered some-
one since March 23, 2010 (not nec-
essarily the same person, but at all 
times at least one person). In addition, 
subject to the limitation set forth in 
paragraph (a)(1)(ii) of this section, a 
group health plan (and any health in-
surance coverage offered in connection 
with the group health plan) does not 
cease to be a grandfathered health plan 
merely because the plan (or its spon-
sor) enters into a new policy, certifi-
cate, or contract of insurance after 
March 23, 2010 (for example, a plan en-
ters into a contract with a new issuer 
or a new policy is issued with an exist-
ing issuer). For purposes of this sec-
tion, a plan or health insurance cov-
erage that provides grandfathered 
health plan coverage is referred to as a 
grandfathered health plan. The rules of 
this section apply separately to each 
benefit package made available under a 
group health plan or health insurance 
coverage. Accordingly, if any benefit 
package relinquishes grandfather sta-
tus, it will not affect the grandfather 
status of the other benefit packages. 

(ii) Changes in group health insurance 
coverage. Subject to paragraphs (f) and 
(g)(2) of this section, if a group health 
plan (including a group health plan 
that was self-insured on March 23, 2010) 
or its sponsor enters into a new policy, 
certificate, or contract of insurance 

after March 23, 2010 that is effective be-
fore November 15, 2010, then the plan 
ceases to be a grandfathered health 
plan. 

(2) Disclosure of grandfather status. (i) 
To maintain status as a grandfathered 
health plan, a plan or health insurance 
coverage must include a statement 
that the plan or coverage believes it is 
a grandfathered health plan within the 
meaning of section 1251 of the Patient 
Protection and Affordable Care Act, 
and must provide contact information 
for questions and complaints, in any 
summary of benefits provided under 
the plan. 

(ii) The following model language can 
be used to satisfy this disclosure re-
quirement: 

This [group health plan or health insur-
ance issuer] believes this [plan or coverage] 
is a ‘‘grandfathered health plan’’ under the 
Patient Protection and Affordable Care Act 
(the Affordable Care Act). As permitted by 
the Affordable Care Act, a grandfathered 
health plan can preserve certain basic health 
coverage that was already in effect when 
that law was enacted. Being a grandfathered 
health plan means that your [plan or policy] 
may not include certain consumer protec-
tions of the Affordable Care Act that apply 
to other plans, for example, the requirement 
for the provision of preventive health serv-
ices without any cost sharing. However, 
grandfathered health plans must comply 
with certain other consumer protections in 
the Affordable Care Act, for example, the 
elimination of lifetime dollar limits on bene-
fits. 

Questions regarding which protections 
apply and which protections do not apply to 
a grandfathered health plan and what might 
cause a plan to change from grandfathered 
health plan status can be directed to the 
plan administrator at [insert contact infor-
mation]. [For ERISA plans, insert: You may 
also contact the Employee Benefits Security 
Administration, U.S. Department of Labor 
at 1–866–444–3272 or www.dol.gov/ebsa/ 
healthreform. This Web site has a table sum-
marizing which protections do and do not 
apply to grandfathered health plans.] [For 
individual market policies and nonfederal 
governmental plans, insert: You may also 
contact the U.S. Department of Health and 
Human Services at www.healthcare.gov.] 

(3)(i) Documentation of plan or policy 
terms on March 23, 2010. To maintain 
status as a grandfathered health plan, 
a group health plan, or group health in-
surance coverage, must, for as long as 
the plan or health insurance coverage 
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takes the position that it is a grand-
fathered health plan— 

(A) Maintain records documenting 
the terms of the plan or health insur-
ance coverage in connection with the 
coverage in effect on March 23, 2010, 
and any other documents necessary to 
verify, explain, or clarify its status as 
a grandfathered health plan; and 

(B) Make such records available for 
examination upon request. 

(ii) Change in group health insurance 
coverage. To maintain status as a 
grandfathered health plan, a group 
health plan that enters into a new pol-
icy, certificate, or contract of insur-
ance must provide to the new health 
insurance issuer (and the new health 
insurance issuer must require) docu-
mentation of plan terms (including 
benefits, cost sharing, employer con-
tributions, and annual dollar limits) 
under the prior health coverage suffi-
cient to determine whether a change 
causing a cessation of grandfathered 
health plan status under paragraph 
(g)(1) of this section has occurred. 

(4) Family members enrolling after 
March 23, 2010. With respect to an indi-
vidual who is enrolled in a group 
health plan or health insurance cov-
erage on March 23, 2010, grandfathered 
health plan coverage includes coverage 
of family members of the individual 
who enroll after March 23, 2010 in the 
grandfathered health plan coverage of 
the individual. 

(b) Allowance for new employees to join 
current plan—(1) In general. Subject to 
paragraph (b)(2) of this section, a group 
health plan (including health insurance 
coverage provided in connection with 
the group health plan) that provided 
coverage on March 23, 2010 and has re-
tained its status as a grandfathered 
health plan (consistent with the rules 
of this section, including paragraph (g) 
of this section) is grandfathered health 
plan coverage for new employees 
(whether newly hired or newly en-
rolled) and their families enrolling in 
the plan after March 23, 2010. Further, 
the addition of a new contributing em-
ployer or new group of employees of an 
existing contributing employer to a 
grandfathered multiemployer health 
plan will not affect the plan’s grand-
father status. 

(2) Anti-abuse rules—(i) Mergers and 
acquisitions. If the principal purpose of 
a merger, acquisition, or similar busi-
ness restructuring is to cover new indi-
viduals under a grandfathered health 
plan, the plan ceases to be a grand-
fathered health plan. 

(ii) Change in plan eligibility. A group 
health plan or health insurance cov-
erage (including a benefit package 
under a group health plan) ceases to be 
a grandfathered health plan if— 

(A) Employees are transferred into 
the plan or health insurance coverage 
(the transferee plan) from a plan or 
health insurance coverage under which 
the employees were covered on March 
23, 2010 (the transferor plan); 

(B) Comparing the terms of the 
transferee plan with those of the trans-
feror plan (as in effect on March 23, 
2010) and treating the transferee plan 
as if it were an amendment of the 
transferor plan would cause a loss of 
grandfather status under the provi-
sions of paragraph (g)(1) of this section; 
and 

(C) There was no bona fide employ-
ment-based reason to transfer the em-
ployees into the transferee plan. For 
this purpose, changing the terms or 
cost of coverage is not a bona fide em-
ployment-based reason. 

(iii) Illustrative list of bona fide em-
ployment-based reasons. For purposes of 
this paragraph (b)(2)(ii)(C), bona fide 
employment-based reasons include— 

(A) When a benefit package is being 
eliminated because the issuer is exiting 
the market; 

(B) When a benefit package is being 
eliminated because the issuer no longer 
offers the product to the employer; 

(C) When low or declining participa-
tion by plan participants in the benefit 
package makes it impractical for the 
plan sponsor to continue to offer the 
benefit package; 

(D) When a benefit package is elimi-
nated from a multiemployer plan as 
agreed upon as part of the collective 
bargaining process; or 

(E) When a benefit package is elimi-
nated for any reason and multiple ben-
efit packages covering a significant 
portion of other employees remain 
available to the employees being trans-
ferred. 
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(3) Examples. The rules of this para-
graph (b) are illustrated by the fol-
lowing examples: 

Example 1. (i) Facts. A group health plan of-
fers two benefit packages on March 23, 2010, 
Options F and G. During a subsequent open 
enrollment period, some of the employees 
enrolled in Option F on March 23, 2010 switch 
to Option G. 

(ii) Conclusion. In this Example 1, the group 
health coverage provided under Option G re-
mains a grandfathered health plan under the 
rules of paragraph (b)(1) of this section be-
cause employees previously enrolled in Op-
tion F are allowed to enroll in Option G as 
new employees. 

Example 2. (i) Facts. A group health plan of-
fers two benefit packages on March 23, 2010, 
Options H and I. On March 23, 2010, Option H 
provides coverage only for employees in one 
manufacturing plant. Subsequently, the 
plant is closed, and some employees in the 
closed plant are moved to another plant. The 
employer eliminates Option H and the em-
ployees that are moved are transferred to 
Option I. If instead of transferring employees 
from Option H to Option I, Option H was 
amended to match the terms of Option I, 
then Option H would cease to be a grand-
fathered health plan. 

(ii) Conclusion. In this Example 2, the plan 
has a bona fide employment-based reason to 
transfer employees from Option H to Option 
I. Therefore, Option I does not cease to be a 
grandfathered health plan. 

(c) General grandfathering rule. (1) Ex-
cept as provided in paragraphs (d) and 
(e) of this section, subtitles A and C of 
title I of the Patient Protection and 
Affordable Care Act (and the amend-
ments made by those subtitles, and the 
incorporation of those amendments 
into ERISA section 715 and Internal 
Revenue Code section 9815) do not 
apply to grandfathered health plan cov-
erage. Accordingly, the provisions of 
PHS Act sections 2701, 2702, 2703, 2705, 
2706, 2707, 2709 (relating to coverage for 
individuals participating in approved 
clinical trials, as added by section 10103 
of the Patient Protection and Afford-
able Care Act), 2713, 2715A, 2716, 2717, 
2719, and 2719A, as added or amended by 
the Patient Protection and Affordable 
Care Act, do not apply to grand-
fathered health plans. (In addition, see 
45 CFR 147.140(c), which provides that 
the provisions of PHS Act section 2704, 
and PHS Act section 2711 insofar as it 
relates to annual dollar limits, do not 
apply to grandfathered health plans 

that are individual health insurance 
coverage.) 

(2) To the extent not inconsistent 
with the rules applicable to a grand-
fathered health plan, a grandfathered 
health plan must comply with the re-
quirements of the PHS Act, ERISA, 
and the Internal Revenue Code applica-
ble prior to the changes enacted by the 
Patient Protection and Affordable Care 
Act. 

(d) Provisions applicable to all grand-
fathered health plans. The provisions of 
PHS Act section 2711 insofar as it re-
lates to lifetime dollar limits, and the 
provisions of PHS Act sections 2712, 
2714, 2715, and 2718, apply to grand-
fathered health plans for plan years be-
ginning on or after September 23, 2010. 
The provisions of PHS Act section 2708 
apply to grandfathered health plans for 
plan years beginning on or after Janu-
ary 1, 2014. 

(e) Applicability of PHS Act sections 
2704, 2711, and 2714 to grandfathered 
group health plans and group health in-
surance coverage. (1) The provisions of 
PHS Act section 2704 as it applies with 
respect to enrollees who are under 19 
years of age, and the provisions of PHS 
Act section 2711 insofar as it relates to 
annual dollar limits, apply to grand-
fathered health plans that are group 
health plans (including group health 
insurance coverage) for plan years be-
ginning on or after September 23, 2010. 
The provisions of PHS Act section 2704 
apply generally to grandfathered 
health plans that are group health 
plans (including group health insur-
ance coverage) for plan years beginning 
on or after January 1, 2014. 

(2) For plan years beginning before 
January 1, 2014, the provisions of PHS 
Act section 2714 apply in the case of an 
adult child with respect to a grand-
fathered health plan that is a group 
health plan only if the adult child is 
not eligible to enroll in an eligible em-
ployer-sponsored health plan (as de-
fined in section 5000A(f)(2) of the Inter-
nal Revenue Code) other than a grand-
fathered health plan of a parent. For 
plan years beginning on or after Janu-
ary 1, 2014, the provisions of PHS Act 
section 2714 apply with respect to a 
grandfathered health plan that is a 
group health plan without regard to 
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whether an adult child is eligible to en-
roll in any other coverage. 

(f) Effect on collectively bargained 
plans—In general. In the case of health 
insurance coverage maintained pursu-
ant to one or more collective bar-
gaining agreements between employee 
representatives and one or more em-
ployers that was ratified before March 
23, 2010, the coverage is grandfathered 
health plan coverage at least until the 
date on which the last of the collective 
bargaining agreements relating to the 
coverage that was in effect on March 
23, 2010 terminates. Any coverage 
amendment made pursuant to a collec-
tive bargaining agreement relating to 
the coverage that amends the coverage 
solely to conform to any requirement 
added by subtitles A and C of title I of 
the Patient Protection and Affordable 
Care Act (and the amendments made 
by those subtitles, and the incorpora-
tion of those amendments into ERISA 
section 715 and Internal Revenue Code 
section 9815) is not treated as a termi-
nation of the collective bargaining 
agreement. After the date on which the 
last of the collective bargaining agree-
ments relating to the coverage that 
was in effect on March 23, 2010 termi-
nates, the determination of whether 
health insurance coverage maintained 
pursuant to a collective bargaining 
agreement is grandfathered health plan 
coverage is made under the rules of 
this section other than this paragraph 
(f) (comparing the terms of the health 
insurance coverage after the date the 
last collective bargaining agreement 
terminates with the terms of the 
health insurance coverage that were in 
effect on March 23, 2010). 

(g) Maintenance of grandfather sta-
tus—(1) Changes causing cessation of 
grandfather status. Subject to para-
graphs (g)(2) and (3) of this section, the 
rules of this paragraph (g)(1) describe 
situations in which a group health plan 
or health insurance coverage ceases to 
be a grandfathered health plan. A plan 
or coverage will cease to be a grand-
fathered health plan when an amend-
ment to plan terms that results in a 
change described in this paragraph 
(g)(1) becomes effective, regardless of 
when the amendment was adopted. 
Once grandfather status is lost, it can-
not be regained. 

(i) Elimination of benefits. The elimi-
nation of all or substantially all bene-
fits to diagnose or treat a particular 
condition causes a group health plan or 
health insurance coverage to cease to 
be a grandfathered health plan. For 
this purpose, the elimination of bene-
fits for any necessary element to diag-
nose or treat a condition is considered 
the elimination of all or substantially 
all benefits to diagnose or treat a par-
ticular condition. Whether or not a 
plan or coverage has eliminated sub-
stantially all benefits to diagnose or 
treat a particular condition must be 
determined based on all the facts and 
circumstances, taking into account the 
items and services provided for a par-
ticular condition under the plan on 
March 23, 2010, as compared to the ben-
efits offered at the time the plan or 
coverage makes the benefit change ef-
fective. 

(ii) Increase in percentage cost-sharing 
requirement. Any increase, measured 
from March 23, 2010, in a percentage 
cost-sharing requirement (such as an 
individual’s coinsurance requirement) 
causes a group health plan or health 
insurance coverage to cease to be a 
grandfathered health plan. 

(iii) Increase in a fixed-amount cost- 
sharing requirement other than a copay-
ment. Any increase in a fixed-amount 
cost-sharing requirement other than a 
copayment (for example, deductible or 
out-of-pocket limit), determined as of 
the effective date of the increase, 
causes a group health plan or health 
insurance coverage to cease to be a 
grandfathered health plan, if the total 
percentage increase in the cost-sharing 
requirement measured from March 23, 
2010 exceeds the maximum percentage 
increase (as defined in paragraph 
(g)(4)(ii) of this section). 

(iv) Increase in a fixed-amount copay-
ment. Any increase in a fixed-amount 
copayment, determined as of the effec-
tive date of the increase, and deter-
mined for each copayment level if a 
plan has different copayment levels for 
different categories of services, causes 
a group health plan or health insurance 
coverage to cease to be a grandfathered 
health plan, if the total increase in the 
copayment measured from March 23, 
2010 exceeds the greater of: 
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(A) An amount equal to $5 increased 
by medical inflation, as defined in 
paragraph (g)(4)(i) of this section (that 
is, $5 times medical inflation, plus $5); 
or 

(B) The maximum percentage in-
crease (as defined in paragraph (g)(4)(ii) 
of this section), determined by express-
ing the total increase in the copayment 
as a percentage. 

(v) Decrease in contribution rate by em-
ployers and employee organizations—(A) 
Contribution rate based on cost of cov-
erage. A group health plan or group 
health insurance coverage ceases to be 
a grandfathered health plan if the em-
ployer or employee organization de-
creases its contribution rate based on 
cost of coverage (as defined in para-
graph (g)(4)(iii)(A) of this section) to-
wards the cost of any tier of coverage 
for any class of similarly situated indi-
viduals (as described in § 2590.702(d)) by 
more than 5 percentage points below 
the contribution rate for the coverage 
period that includes March 23, 2010. 

(B) Contribution rate based on a for-
mula. A group health plan or group 
health insurance coverage ceases to be 
a grandfathered health plan if the em-
ployer or employee organization de-
creases its contribution rate based on a 
formula (as defined in paragraph 
(g)(4)(iii)(B) of this section) towards 
the cost of any tier of coverage for any 
class of similarly situated individuals 
(as described in § 2590.702(d)) by more 
than 5 percent below the contribution 
rate for the coverage period that in-
cludes March 23, 2010. 

(vi) Changes in annual limits—(A) Ad-
dition of an annual limit. A group health 
plan, or group health insurance cov-
erage, that, on March 23, 2010, did not 
impose an overall annual or lifetime 
limit on the dollar value of all benefits 
ceases to be a grandfathered health 
plan if the plan or health insurance 
coverage imposes an overall annual 
limit on the dollar value of benefits. 
(But see § 2590.715–2711, which prohibits 
all annual dollar limits on essential 
health benefits for plan years begin-
ning on or after January 1, 2014). 

(B) Decrease in limit for a plan or cov-
erage with only a lifetime limit. A group 
health plan, or group health insurance 
coverage, that, on March 23, 2010, im-
posed an overall lifetime limit on the 

dollar value of all benefits but no over-
all annual limit on the dollar value of 
all benefits ceases to be a grand-
fathered health plan if the plan or 
health insurance coverage adopts an 
overall annual limit at a dollar value 
that is lower than the dollar value of 
the lifetime limit on March 23, 2010. 
(But see § 2590.715–2711, which prohibits 
all annual dollar limits on essential 
health benefits for plan years begin-
ning on or after January 1, 2014). 

(C) Decrease in limit for a plan or cov-
erage with an annual limit. A group 
health plan, or group health insurance 
coverage, that, on March 23, 2010, im-
posed an overall annual limit on the 
dollar value of all benefits ceases to be 
a grandfathered health plan if the plan 
or health insurance coverage decreases 
the dollar value of the annual limit (re-
gardless of whether the plan or health 
insurance coverage also imposed an 
overall lifetime limit on March 23, 2010 
on the dollar value of all benefits). (But 
see § 2590.715–2711, which prohibits all 
annual dollar limits on essential health 
benefits for plan years beginning on or 
after January 1, 2014). 

(2) Transitional rules—(i) Changes 
made prior to March 23, 2010. If a group 
health plan or health insurance issuer 
makes the following changes to the 
terms of the plan or health insurance 
coverage, the changes are considered 
part of the terms of the plan or health 
insurance coverage on March 23, 2010 
even though they were not effective at 
that time and such changes do not 
cause a plan or health insurance cov-
erage to cease to be a grandfathered 
health plan: 

(A) Changes effective after March 23, 
2010 pursuant to a legally binding con-
tract entered into on or before March 
23, 2010; 

(B) Changes effective after March 23, 
2010 pursuant to a filing on or before 
March 23, 2010 with a State insurance 
department; or 

(C) Changes effective after March 23, 
2010 pursuant to written amendments 
to a plan that were adopted on or be-
fore March 23, 2010. 

(ii) Changes made after March 23, 2010 
and adopted prior to issuance of regula-
tions. If, after March 23, 2010, a group 
health plan or health insurance issuer 
makes changes to the terms of the plan 
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or health insurance coverage and the 
changes are adopted prior to June 14, 
2010, the changes will not cause the 
plan or health insurance coverage to 
cease to be a grandfathered health plan 
if the changes are revoked or modified 
effective as of the first day of the first 
plan year (in the individual market, 
policy year) beginning on or after Sep-
tember 23, 2010, and the terms of the 
plan or health insurance coverage on 
that date, as modified, would not cause 
the plan or coverage to cease to be a 
grandfathered health plan under the 
rules of this section, including para-
graph (g)(1) of this section. For this 
purpose, changes will be considered to 
have been adopted prior to June 14, 2010 
if: 

(A) The changes are effective before 
that date; 

(B) The changes are effective on or 
after that date pursuant to a legally 
binding contract entered into before 
that date; 

(C) The changes are effective on or 
after that date pursuant to a filing be-
fore that date with a State insurance 
department; or 

(D) The changes are effective on or 
after that date pursuant to written 
amendments to a plan that were adopt-
ed before that date. 

(3) Special rule for certain grand-
fathered high deductible health plans. 
With respect to a grandfathered group 
health plan or group health insurance 
coverage that is a high deductible 
health plan within the meaning of sec-
tion 223(c)(2) of the Internal Revenue 
Code, increases to fixed-amount cost- 
sharing requirements made effective on 
or after June 15, 2021 that otherwise 
would cause a loss of grandfather sta-
tus will not cause the plan or coverage 
to relinquish its grandfather status, 
but only to the extent such increases 
are necessary to maintain its status as 
a high deductible health plan under 
section 223(c)(2)(A) of the Internal Rev-
enue Code. 

(4) Definitions—(i) Medical inflation de-
fined. For purposes of this paragraph 
(g), the term medical inflation means 
the increase since March 2010 in the 
overall medical care component of the 
Consumer Price Index for All Urban 
Consumers (CPI–U) (unadjusted) pub-
lished by the Department of Labor 

using the 1982–1984 base of 100. For pur-
poses of this paragraph (g)(4)(i), the in-
crease in the overall medical care com-
ponent is computed by subtracting 
387.142 (the overall medical care com-
ponent of the CPI–U (unadjusted) pub-
lished by the Department of Labor for 
March 2010, using the 1982–1984 base of 
100) from the index amount for any 
month in the 12 months before the new 
change is to take effect and then divid-
ing that amount by 387.142. 

(ii) Maximum percentage increase de-
fined. For purposes of this paragraph 
(g), the term maximum percentage in-
crease means: 

(A) With respect to increases for a 
group health plan and group health in-
surance coverage made effective on or 
after March 23, 2010, and before June 15, 
2021, medical inflation (as defined in 
paragraph (g)(4)(i) of this section), ex-
pressed as a percentage, plus 15 per-
centage points; and 

(B) With respect to increases for a 
group health plan and group health in-
surance coverage made effective on or 
after June 15, 2021, the greater of: 

(1) Medical inflation (as defined in 
paragraph (g)(4)(i) of this section), ex-
pressed as a percentage, plus 15 per-
centage points; or 

(2) The portion of the premium ad-
justment percentage, as defined in 45 
CFR 156.130(e), that reflects the rel-
ative change between 2013 and the cal-
endar year prior to the effective date of 
the increase (that is, the premium ad-
justment percentage minus 1), ex-
pressed as a percentage, plus 15 per-
centage points. 

(iii) Contribution rate defined. For pur-
poses of paragraph (g)(1)(v) of this sec-
tion: 

(A) Contribution rate based on cost of 
coverage. The term contribution rate 
based on cost of coverage means the 
amount of contributions made by an 
employer or employee organization 
compared to the total cost of coverage, 
expressed as a percentage. The total 
cost of coverage is determined in the 
same manner as the applicable pre-
mium is calculated under the COBRA 
continuation provisions of section 604 
of ERISA, section 4980B(f)(4) of the In-
ternal Revenue Code, and section 2204 
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of the PHS Act. In the case of a self-in-
sured plan, contributions by an em-
ployer or employee organization are 
equal to the total cost of coverage 
minus the employee contributions to-
wards the total cost of coverage. 

(B) Contribution rate based on a for-
mula. The term contribution rate based 
on a formula means, for plans that, on 
March 23, 2010, made contributions 
based on a formula (such as hours 
worked or tons of coal mined), the for-
mula. 

(5) Examples. The rules of this para-
graph (g) are illustrated by the fol-
lowing examples: 

Example 1. (i) Facts. On March 23, 2010, a 
grandfathered health plan has a coinsurance 
requirement of 20% for inpatient surgery. 
The plan is subsequently amended to in-
crease the coinsurance requirement to 25%. 

(ii) Conclusion. In this Example 1, the in-
crease in the coinsurance requirement from 
20% to 25% causes the plan to cease to be a 
grandfathered health plan. 

Example 2. (i) Facts. Before March 23, 2010, 
the terms of a group health plan provide ben-
efits for a particular mental health condi-
tion, the treatment for which is a combina-
tion of counseling and prescription drugs. 
Subsequently, the plan eliminates benefits 
for counseling. 

(ii) Conclusion. In this Example 2, the plan 
ceases to be a grandfathered health plan be-
cause counseling is an element that is nec-
essary to treat the condition. Thus the plan 
is considered to have eliminated substan-
tially all benefits for the treatment of the 
condition. 

Example 3. (i) Facts. On March 23, 2010, a 
grandfathered group health plan has a copay-
ment requirement of $30 per office visit for 
specialists. The plan is subsequently amend-
ed to increase the copayment requirement to 
$40, effective before June 15, 2021. Within the 
12-month period before the $40 copayment 
takes effect, the greatest value of the overall 
medical care component of the CPI–U 
(unadjusted) is 475. 

(ii) Conclusion. In this Example 3, the in-
crease in the copayment from $30 to $40, ex-
pressed as a percentage, is 33.33% (40¥30 = 10; 
10 ÷ 30 = 0.3333; 0.3333 = 33.33%). Medical infla-
tion (as defined in paragraph (g)(4)(i) of this 
section) from March 2010 is 0.2269 (475¥387.142 
= 87.858; 87.858 ÷ 387.142 = 0.2269). The max-
imum percentage increase permitted is 
37.69% (0.2269 = 22.69%; 22.69% + 15% = 
37.69%). Because 33.33% does not exceed 
37.69%, the change in the copayment require-
ment at that time does not cause the plan to 
cease to be a grandfathered health plan. 

Example 4. (i) Facts. Same facts as Example 
3 of this paragraph (g)(5), except the grand-

fathered group health plan subsequently in-
creases the $40 copayment requirement to $45 
for a later plan year, effective before June 15, 
2021. Within the 12-month period before the 
$45 copayment takes effect, the greatest 
value of the overall medical care component 
of the CPI–U (unadjusted) is 485. 

(ii) Conclusion. In this Example 4, the in-
crease in the copayment from $30 (the copay-
ment that was in effect on March 23, 2010) to 
$45, expressed as a percentage, is 50% (45¥30 
= 15; 15 ÷ 30 = 0.5; 0.5 = 50%). Medical infla-
tion (as defined in paragraph (g)(4)(i) of this 
section) from March 2010 is 0.2527 (485¥387.142 
= 97.858; 97.858 ÷ 387.142 = 0.2527). The increase 
that would cause a plan to cease to be a 
grandfathered health plan under paragraph 
(g)(1)(iv) of this section is the greater of the 
maximum percentage increase of 40.27% 
(0.2527 = 25.27%; 25.27% + 15% = 40.27%), or 
$6.26 (5 × 0.2527 = $1.26; $1.26 + $5 = $6.26). Be-
cause 50% exceeds 40.27% and $15 exceeds 
$6.26, the change in the copayment require-
ment at that time causes the plan to cease 
to be a grandfathered health plan. 

Example 5. (i) Facts. Same facts as Example 
4 of this paragraph (g)(5), except the grand-
fathered group health plan increases the co-
payment requirement to $45, effective after 
June 15, 2021. The greatest value of the over-
all medical care component of the CPI–U 
(unadjusted) in the preceding 12-month pe-
riod is still 485. In the calendar year that in-
cludes the effective date of the increase, the 
applicable portion of the premium adjust-
ment percentage is 36%. 

(ii) Conclusion. In this Example 5, the 
grandfathered health plan may increase the 
copayment by the greater of: Medical infla-
tion, expressed as a percentage, plus 15 per-
centage points; or the applicable portion of 
the premium adjustment percentage for the 
calendar year that includes the effective 
date of the increase, plus 15 percentage 
points. The latter amount is greater because 
it results in a 51% maximum percentage in-
crease (36% + 15% = 51%) and, as dem-
onstrated in Example 4 of this paragraph 
(g)(5), determining the maximum percentage 
increase using medical inflation yields a re-
sult of 40.27%. The increase in the copay-
ment, expressed as a percentage, is 50% 
(45¥30 = 15; 15 ÷ 30 = 0.5; 0.5 = 50%). Because 
the 50% increase in the copayment is less 
than the 51% maximum percentage increase, 
the change in the copayment requirement at 
that time does not cause the plan to cease to 
be a grandfathered health plan. 

Example 6. (i) Facts. On March 23, 2010, a 
grandfathered group health plan has a copay-
ment of $10 per office visit for primary care 
providers. The plan is subsequently amended 
to increase the copayment requirement to 
$15, effective before June 15, 2021. Within the 
12-month period before the $15 copayment 
takes effect, the greatest value of the overall 
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medical care component of the CPI–U 
(unadjusted) is 415. 

(ii) Conclusion. In this Example 6, the in-
crease in the copayment, expressed as a per-
centage, is 50% (15¥10 = 5; 5 ÷ 10 = 0.5; 0.5 = 
50%). Medical inflation (as defined in para-
graph (g)(4)(i) of this section) from March 
2010 is 0.0720 (415.0¥387.142 = 27.858; 27.858 ÷ 
387.142 = 0.0720). The increase that would 
cause a group plan to cease to be a grand-
fathered health plan under paragraph 
(g)(1)(iv) of this section is the greater of the 
maximum percentage increase of 22.20% 
(0.0720 = 7.20%; 7.20% + 15% = 22.20%), or $5.36 
($5 × 0.0720 = $0.36; $0.36 + $5 = $5.36). The $5 
increase in copayment in this Example 6 
would not cause the plan to cease to be a 
grandfathered health plan pursuant to para-
graph (g)(1)(iv) of this section, which would 
permit an increase in the copayment of up to 
$5.36. 

Example 7. (i) Facts. Same facts as Example 
6 of this paragraph (g)(5), except on March 23, 
2010, the grandfathered health plan has no 
copayment ($0) for office visits for primary 
care providers. The plan is subsequently, 
amended to increase the copayment require-
ment to $5, effective before June 15, 2021. 

(ii) Conclusion. In this Example 7, medical 
inflation (as defined in paragraph (g)(4)(i) of 
this section) from March 2010 is 0.0720 
(415.0¥387.142 = 27.858; 27.858 ÷ 387.142 = 
0.0720). The increase that would cause a plan 
to cease to be a grandfathered health plan 
under paragraph (g)(1)(iv)(A) of this section 
is $5.36 ($5 × 0.0720 = $0.36; $0.36 + $5 = $5.36). 
The $5 increase in copayment in this Example 
7 is less than the amount calculated pursu-
ant to paragraph (g)(1)(iv)(A) of this section 
of $5.36. Thus, the $5 increase in copayment 
does not cause the plan to cease to be a 
grandfathered health plan. 

Example 8. (i) Facts. On March 23, 2010, a 
self-insured group health plan provides two 
tiers of coverage—self-only and family. The 
employer contributes 80% of the total cost of 
coverage for self-only and 60% of the total 
cost of coverage for family. Subsequently, 
the employer reduces the contribution to 
50% for family coverage, but keeps the same 
contribution rate for self-only coverage. 

(ii) Conclusion. In this Example 8, the de-
crease of 10 percentage points for family cov-
erage in the contribution rate based on cost 
of coverage causes the plan to cease to be a 
grandfathered health plan. The fact that the 
contribution rate for self-only coverage re-
mains the same does not change the result. 

Example 9. (i) Facts. On March 23, 2010, a 
self-insured grandfathered health plan has a 
COBRA premium for the 2010 plan year of 
$5,000 for self-only coverage and $12,000 for 
family coverage. The required employee con-
tribution for the coverage is $1,000 for self- 
only coverage and $4,000 for family coverage. 
Thus, the contribution rate based on cost of 

coverage for 2010 is 80% ((5,000¥1,000)/5,000) 
for self-only coverage and 67% ((12,000¥4,000)/ 
12,000) for family coverage. For a subsequent 
plan year, the COBRA premium is $6,000 for 
self-only coverage and $15,000 for family cov-
erage. The employee contributions for that 
plan year are $1,200 for self-only coverage 
and $5,000 for family coverage. Thus, the con-
tribution rate based on cost of coverage is 
80% ((6,000¥1,200)/6,000) for self-only coverage 
and 67% ((15,000¥5,000)/15,000) for family cov-
erage. 

(ii) Conclusion. In this Example 9, because 
there is no change in the contribution rate 
based on cost of coverage, the plan retains 
its status as a grandfathered health plan. 
The result would be the same if all or part of 
the employee contribution was made pre-tax 
through a cafeteria plan under section 125 of 
the Internal Revenue Code. 

Example 10. (i) Facts. A group health plan 
not maintained pursuant to a collective bar-
gaining agreement offers three benefit pack-
ages on March 23, 2010. Option F is a self-in-
sured option. Options G and H are insured op-
tions. Beginning July 1, 2013, the plan in-
creases coinsurance under Option H from 
10% to 15%. 

(ii) Conclusion. In this Example 10, the cov-
erage under Option H is not grandfathered 
health plan coverage as of July 1, 2013, con-
sistent with the rule in paragraph (g)(1)(ii) of 
this section. Whether the coverage under Op-
tions F and G is grandfathered health plan 
coverage is determined separately under the 
rules of this paragraph (g). 

Example 11. (i) Facts. A group health plan 
that is a grandfathered health plan and also 
a high deductible health plan within the 
meaning of section 223(c)(2) of the Internal 
Revenue Code had a $2,400 deductible for 
family coverage on March 23, 2010. The plan 
is subsequently amended after June 15, 2021 
to increase the deductible limit by the 
amount that is necessary to comply with the 
requirements for a plan to qualify as a high 
deductible health plan under section 
223(c)(2)(A) of the Internal Revenue Code, but 
that exceeds the maximum percentage in-
crease. 

(ii) Conclusion. In this Example 11, the in-
crease in the deductible at that time does 
not cause the plan to cease to be a grand-
fathered health plan because the increase 
was necessary for the plan to continue to 
satisfy the definition of a high deductible 
health plan under section 223(c)(2)(A) of the 
Internal Revenue Code. 

[80 FR 72256, Nov. 18, 2015, as amended at 85 
FR 81118, Dec. 15, 2020] 
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§ 2590.715–2704 Prohibition of pre-
existing condition exclusions. 

(a) No preexisting condition exclusions. 
A group health plan, or a health insur-
ance issuer offering group health insur-
ance coverage, may not impose any 
preexisting condition exclusion (as de-
fined in § 2590.701–2). 

(b) Examples. The rules of paragraph 
(a) of this section are illustrated by the 
following examples (for additional ex-
amples illustrating the definition of a 
preexisting condition exclusion, see 
§ 2590.701–3(a)(2)): 

Example 1. (i) Facts. A group health plan 
provides benefits solely through an insur-
ance policy offered by Issuer P. At the expi-
ration of the policy, the plan switches cov-
erage to a policy offered by Issuer N. N’s pol-
icy excludes benefits for oral surgery re-
quired as a result of a traumatic injury if the 
injury occurred before the effective date of 
coverage under the policy. 

(ii) Conclusion. In this Example 1, the exclu-
sion of benefits for oral surgery required as 
a result of a traumatic injury if the injury 
occurred before the effective date of cov-
erage is a preexisting condition exclusion be-
cause it operates to exclude benefits for a 
condition based on the fact that the condi-
tion was present before the effective date of 
coverage under the policy. Therefore, such 
an exclusion is prohibited. 

Example 2. (i) Facts. Individual C applies for 
individual health insurance coverage with 
Issuer M. M denies C’s application for cov-
erage because a pre-enrollment physical re-
vealed that C has type 2 diabetes. 

(ii) Conclusion. See Example 2 in 45 CFR 
147.108(a)(2) for a conclusion that M’s denial 
of C’s application for coverage is a pre-
existing condition exclusion because a denial 
of an application for coverage based on the 
fact that a condition was present before the 
date of denial is an exclusion of benefits 
based on a preexisting condition. Therefore, 
such an exclusion is prohibited. 

(c) Applicability date. The provisions 
of this section are applicable to group 
health plans and health insurance 
issuers for plan years beginning on or 
after January 1, 2017. Until the applica-
bility date for this regulation, plans 
and issuers are required to continue to 
comply with the corresponding sec-
tions of 29 CFR part 2590, contained in 
the 29 CFR, parts 1927 to end, edition 
revised as of July 1, 2015. 

[80 FR 72261, Nov. 18, 2015] 

§ 2590.715–2705 Prohibiting discrimi-
nation against participants and 
beneficiaries based on a health fac-
tor. 

(a) In general. A group health plan 
and a health insurance issuer offering 
group health insurance coverage must 
comply with the requirements of 
§ 2590.702 of this part. 

(b) Applicability date. This section is 
applicable to group health plans and 
health insurance issuers offering group 
health insurance coverage for plan 
years beginning on or after January 1, 
2014. 

[78 FR 33186, June 3, 2013] 

§ 2590.715–2708 Prohibition on waiting 
periods that exceed 90 days. 

(a) General rule. A group health plan, 
and a health insurance issuer offering 
group health insurance coverage, must 
not apply any waiting period that ex-
ceeds 90 days, in accordance with the 
rules of this section. If, under the 
terms of a plan, an individual can elect 
coverage that would begin on a date 
that is not later than the end of the 90- 
day waiting period, this paragraph (a) 
is considered satisfied. Accordingly, in 
that case, a plan or issuer will not be 
considered to have violated this para-
graph (a) solely because individuals 
take, or are permitted to take, addi-
tional time (beyond the end of the 90- 
day waiting period) to elect coverage. 

(b) Waiting period defined. For pur-
poses of this part, a waiting period is 
the period that must pass before cov-
erage for an individual who is other-
wise eligible to enroll under the terms 
of a group health plan can become ef-
fective. If an individual enrolls as a 
late enrollee (as defined under 
§ 2590.701–2) or special enrollee (as de-
scribed in § 2590.701–6), any period be-
fore such late or special enrollment is 
not a waiting period. 

(c) Relation to a plan’s eligibility cri-
teria—(1) In general. Except as provided 
in paragraphs (c)(2) and (c)(3) of this 
section, being otherwise eligible to en-
roll under the terms of a group health 
plan means having met the plan’s sub-
stantive eligibility conditions (such as, 
for example, being in an eligible job 
classification, achieving job-related li-
censure requirements specified in the 
plan’s terms, or satisfying a reasonable 
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and bona fide employment-based ori-
entation period). Moreover, except as 
provided in paragraphs (c)(2) and (c)(3) 
of this section, nothing in this section 
requires a plan sponsor to offer cov-
erage to any particular individual or 
class of individuals (including, for ex-
ample, part-time employees). Instead, 
this section prohibits requiring other-
wise eligible individuals to wait more 
than 90 days before coverage is effec-
tive. See also section 4980H of the Code 
and its implementing regulations for 
an applicable large employer’s shared 
responsibility to provide health cov-
erage to full-time employees. 

(2) Eligibility conditions based solely on 
the lapse of time. Eligibility conditions 
that are based solely on the lapse of a 
time period are permissible for no more 
than 90 days. 

(3) Other conditions for eligibility. 
Other conditions for eligibility under 
the terms of a group health plan are 
generally permissible under PHS Act 
section 2708, unless the condition is de-
signed to avoid compliance with the 90- 
day waiting period limitation, deter-
mined in accordance with the rules of 
this paragraph (c)(3). 

(i) Application to variable-hour employ-
ees in cases in which a specified number 
of hours of service per period is a plan eli-
gibility condition. If a group health plan 
conditions eligibility on an employee 
regularly having a specified number of 
hours of service per period (or working 
full-time), and it cannot be determined 
that a newly-hired employee is reason-
ably expected to regularly work that 
number of hours per period (or work 
full-time), the plan may take a reason-
able period of time, not to exceed 12 
months and beginning on any date be-
tween the employee’s start date and 
the first day of the first calendar 
month following the employee’s start 
date, to determine whether the em-
ployee meets the plan’s eligibility con-
dition. Except in cases in which a wait-
ing period that exceeds 90 days is im-
posed in addition to a measurement pe-
riod, the time period for determining 
whether such an employee meets the 
plan’s eligibility condition will not be 
considered to be designed to avoid com-
pliance with the 90-day waiting period 
limitation if coverage is made effective 
no later than 13 months from the em-

ployee’s start date plus, if the employ-
ee’s start date is not the first day of a 
calendar month, the time remaining 
until the first day of the next calendar 
month. 

(ii) Cumulative service requirements. If 
a group health plan or health insurance 
issuer conditions eligibility on an em-
ployee’s having completed a number of 
cumulative hours of service, the eligi-
bility condition is not considered to be 
designed to avoid compliance with the 
90-day waiting period limitation if the 
cumulative hours-of-service require-
ment does not exceed 1,200 hours. 

(iii) Limitation on orientation periods. 
To ensure that an orientation period is 
not used as a subterfuge for the pas-
sage of time, or designed to avoid com-
pliance with the 90-day waiting period 
limitation, an orientation period is 
permitted only if it does not exceed one 
month. For this purpose, one month is 
determined by adding one calendar 
month and subtracting one calendar 
day, measured from an employee’s 
start date in a position that is other-
wise eligible for coverage. For example, 
if an employee’s start date in an other-
wise eligible position is May 3, the last 
permitted day of the orientation period 
is June 2. Similarly, if an employee’s 
start date in an otherwise eligible posi-
tion is October 1, the last permitted 
day of the orientation period is October 
31. If there is not a corresponding date 
in the next calendar month upon add-
ing a calendar month, the last per-
mitted day of the orientation period is 
the last day of the next calendar 
month. For example, if the employee’s 
start date is January 30, the last per-
mitted day of the orientation period is 
February 28 (or February 29 in a leap 
year). Similarly, if the employee’s 
start date is August 31, the last per-
mitted day of the orientation period is 
September 30. 

(d) Application to rehires. A plan or 
issuer may treat an employee whose 
employment has terminated and who 
then is rehired as newly eligible upon 
rehire and, therefore, required to meet 
the plan’s eligibility criteria and wait-
ing period anew, if reasonable under 
the circumstances (for example, the 
termination and rehire cannot be a 
subterfuge to avoid compliance with 
the 90-day waiting period limitation). 
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(e) Counting days. Under this section, 
all calendar days are counted begin-
ning on the enrollment date (as defined 
in § 2590.701–2), including weekends and 
holidays. A plan or issuer that imposes 
a 90-day waiting period may, for ad-
ministrative convenience, choose to 
permit coverage to become effective 
earlier than the 91st day if the 91st day 
is a weekend or holiday. 

(f) Examples. The rules of this section 
are illustrated by the following exam-
ples: 

Example 1. (i) Facts. A group health plan 
provides that full-time employees are eligi-
ble for coverage under the plan. Employee A 
begins employment as a full-time employee 
on January 19. 

(ii) Conclusion. In this Example 1, any wait-
ing period for A would begin on January 19 
and may not exceed 90 days. Coverage under 
the plan must become effective no later than 
April 19 (assuming February lasts 28 days). 

Example 2. (i) Facts. A group health plan 
provides that only employees with job title 
M are eligible for coverage under the plan. 
Employee B begins employment with job 
title L on January 30. 

(ii) Conclusion. In this Example 2, B is not 
eligible for coverage under the plan, and the 
period while B is working with job title L 
and therefore not in an eligible class of em-
ployees, is not part of a waiting period under 
this section. 

Example 3. (i) Facts. Same facts as in Exam-
ple 2, except that B transfers to a new posi-
tion with job title M on April 11. 

(ii) Conclusion. In this Example 3, B be-
comes eligible for coverage on April 11, but 
for the waiting period. Any waiting period 
for B begins on April 11 and may not exceed 
90 days; therefore, coverage under the plan 
must become effective no later than July 10. 

Example 4. (i) Facts. A group health plan 
provides that only employees who have com-
pleted specified training and achieved speci-
fied certifications are eligible for coverage 
under the plan. Employee C is hired on May 
3 and meets the plan’s eligibility criteria on 
September 22. 

(ii) Conclusion. In this Example 4, C be-
comes eligible for coverage on September 22, 
but for the waiting period. Any waiting pe-
riod for C would begin on September 22 and 
may not exceed 90 days; therefore, coverage 
under the plan must become effective no 
later than December 21. 

Example 5. (i) Facts. A group health plan 
provides that employees are eligible for cov-
erage after one year of service. 

(ii) Conclusion. In this Example 5, the plan’s 
eligibility condition is based solely on the 
lapse of time and, therefore, is impermissible 
under paragraph (c)(2) of this section because 
it exceeds 90 days. 

Example 6. (i) Facts. Employer V’s group 
health plan provides for coverage to begin on 
the first day of the first payroll period on or 
after the date an employee is hired and com-
pletes the applicable enrollment forms. En-
rollment forms are distributed on an employ-
ee’s start date and may be completed within 
90 days. Employee D is hired and starts on 
October 31, which is the first day of a pay pe-
riod. D completes the enrollment forms and 
submits them on the 90th day after D’s start 
date, which is January 28. Coverage is made 
effective 7 days later, February 4, which is 
the first day of the next pay period. 

(ii) Conclusion. In this Example 6, under the 
terms of V’s plan, coverage may become ef-
fective as early as October 31, depending on 
when D completes the applicable enrollment 
forms. Under the terms of the plan, when 
coverage becomes effective depends solely on 
the length of time taken by D to complete 
the enrollment materials. Therefore, under 
the terms of the plan, D may elect coverage 
that would begin on a date that does not ex-
ceed the 90-day waiting period limitation, 
and the plan complies with this section. 

Example 7. (i) Facts. Under Employer W’s 
group health plan, only employees who are 
full-time (defined under the plan as regularly 
averaging 30 hours of service per week) are 
eligible for coverage. Employee E begins em-
ployment for Employer W on November 26 of 
Year 1. E’s hours are reasonably expected to 
vary, with an opportunity to work between 
20 and 45 hours per week, depending on shift 
availability and E’s availability. Therefore, 
it cannot be determined at E’s start date 
that E is reasonably expected to work full- 
time. Under the terms of the plan, variable- 
hour employees, such as E, are eligible to en-
roll in the plan if they are determined to be 
a full-time employee after a measurement 
period of 12 months that begins on the em-
ployee’s start date. Coverage is made effec-
tive no later than the first day of the first 
calendar month after the applicable enroll-
ment forms are received. E’s 12-month meas-
urement period ends November 25 of Year 2. 
E is determined to be a full-time employee 
and is notified of E’s plan eligibility. If E 
then elects coverage, E’s first day of cov-
erage will be January 1 of Year 3. 

(ii) Conclusion. In this Example 7, the meas-
urement period is permissible because it is 
not considered to be designed to avoid com-
pliance with the 90-day waiting period limi-
tation. The plan may use a reasonable period 
of time to determine whether a variable-hour 
employee is a full-time employee, provided 
that (a) the period of time is no longer than 
12 months; (b) the period of time begins on a 
date between the employee’s start date and 
the first day of the next calendar month (in-
clusive); (c) coverage is made effective no 
later than 13 months from E’s start date 
plus, if the employee’s start date is not the 
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first day of a calendar month, the time re-
maining until the first day of the next cal-
endar month; and (d) in addition to the 
measurement period, no more than 90 days 
elapse prior to the employee’s eligibility for 
coverage. 

Example 8. (i) Facts. Employee F begins 
working 25 hours per week for Employer X 
on January 6 and is considered a part-time 
employee for purposes of X’s group health 
plan. X sponsors a group health plan that 
provides coverage to part-time employees 
after they have completed a cumulative 1,200 
hours of service. F satisfies the plan’s cumu-
lative hours of service condition on Decem-
ber 15. 

(ii) Conclusion. In this Example 8, the cumu-
lative hours of service condition with respect 
to part-time employees is not considered to 
be designed to avoid compliance with the 90- 
day waiting period limitation. Accordingly, 
coverage for F under the plan must begin no 
later than the 91st day after F completes 
1,200 hours. (If the plan’s cumulative hours- 
of-service requirement was more than 1,200 
hours, the requirement would be considered 
to be designed to avoid compliance with the 
90-day waiting period limitation.) 

Example 9. (i) Facts. A multiemployer plan 
operating pursuant to an arms-length collec-
tive bargaining agreement has an eligibility 
provision that allows employees to become 
eligible for coverage by working a specified 
number of hours of covered employment for 
multiple contributing employers. The plan 
aggregates hours in a calendar quarter and 
then, if enough hours are earned, coverage 
begins the first day of the next calendar 
quarter. The plan also permits coverage to 
extend for the next full calendar quarter, re-
gardless of whether an employee’s employ-
ment has terminated. 

(ii) Conclusion. In this Example 9, these eli-
gibility provisions are designed to accommo-
date a unique operating structure, and, 
therefore, are not considered to be designed 
to avoid compliance with the 90-day waiting 
period limitation, and the plan complies 
with this section. 

Example 10. (i) Facts. Employee G retires at 
age 55 after 30 years of employment with 
Employer Y with no expectation of providing 
further services to Employer Y. Three 
months later, Y recruits G to return to work 
as an employee providing advice and transi-
tion assistance for G’s replacement under a 
one-year employment contract. Y’s plan im-
poses a 90-day waiting period from an em-
ployee’s start date before coverage becomes 
effective. 

(ii) Conclusion. In this Example 10, Y’s plan 
may treat G as newly eligible for coverage 
under the plan upon rehire and therefore 
may impose the 90-day waiting period with 
respect to G for coverage offered in connec-
tion with G’s rehire. 

Example 11. (i) Facts. Employee H begins 
working full time for Employer Z on October 
16. Z sponsors a group health plan, under 
which full time employees are eligible for 
coverage after they have successfully com-
pleted a bona fide one-month orientation pe-
riod. H completes the orientation period on 
November 15. 

(ii) Conclusion. In this Example 11, the ori-
entation period is not considered a subter-
fuge for the passage of time and is not con-
sidered to be designed to avoid compliance 
with the 90-day waiting period limitation. 
Accordingly, plan coverage for H must begin 
no later than February 14, which is the 91st 
day after H completes the orientation period. 
(If the orientation period was longer than 
one month, it would be considered to be a 
subterfuge for the passage of time and de-
signed to avoid compliance with the 90-day 
waiting period limitation. Accordingly it 
would violate the rules of this section.) 

(g) Special rule for health insurance 
issuers. To the extent coverage under a 
group health plan is insured by a 
health insurance issuer, the issuer is 
permitted to rely on the eligibility in-
formation reported to it by the em-
ployer (or other plan sponsor) and will 
not be considered to violate the re-
quirements of this section with respect 
to its administration of any waiting 
period, if both of the following condi-
tions are satisfied: 

(1) The issuer requires the plan spon-
sor to make a representation regarding 
the terms of any eligibility conditions 
or waiting periods imposed by the plan 
sponsor before an individual is eligible 
to become covered under the terms of 
the plan (and requires the plan sponsor 
to update this representation with any 
changes), and 

(2) The issuer has no specific knowl-
edge of the imposition of a waiting pe-
riod that would exceed the permitted 
90-day period. 

(h) No effect on other laws. Compliance 
with this section is not determinative 
of compliance with any other provision 
of State or Federal law (including 
ERISA, the Code, or other provisions of 
the Patient Protection and Affordable 
Care Act). See e.g., § 2590.702, which pro-
hibits discrimination in eligibility for 
coverage based on a health factor and 
Code section 4980H, which generally re-
quires applicable large employers to 
offer coverage to full-time employees 
and their dependents or make an as-
sessable payment. 
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(i) Applicability date. The provisions 
of this section apply for plan years be-
ginning on or after January 1, 2015. See 
§ 2590.715–1251 providing that the prohi-
bition on waiting periods exceeding 90 
days applies to all group health plans 
and group health insurance issuers, in-
cluding grandfathered health plans. 

[79 FR 10311, Feb. 24, 2014, as amended at 79 
FR 35947, June 25, 2014] 

§ 2590.715–2711 No lifetime or annual 
limits. 

(a) Prohibition—(1) Lifetime limits. Ex-
cept as provided in paragraph (b) of 
this section, a group health plan, or a 
health insurance issuer offering group 
health insurance coverage, may not es-
tablish any lifetime limit on the dollar 
amount of essential health benefits for 
any individual, whether provided in- 
network or out-of-network. 

(2) Annual limits—(i) General rule. Ex-
cept as provided in paragraphs (a)(2)(ii) 
and (b) of this section, a group health 
plan, or a health insurance issuer offer-
ing group health insurance coverage, 
may not establish any annual limit on 
the dollar amount of essential health 
benefits for any individual, whether 
provided in-network or out-of-network. 

(ii) Exception for health flexible spend-
ing arrangements. A health flexible 
spending arrangement (as defined in 
section 106(c)(2) of the Internal Rev-
enue Code) offered through a cafeteria 
plan pursuant to section 125 of the In-
ternal Revenue Code is not subject to 
the requirement in paragraph (a)(2)(i) 
of this section. 

(b) Construction—(1) Permissible limits 
on specific covered benefits. The rules of 
this section do not prevent a group 
health plan, or a health insurance 
issuer offering group health insurance 
coverage, from placing annual or life-
time dollar limits with respect to any 
individual on specific covered benefits 
that are not essential health benefits 
to the extent that such limits are oth-
erwise permitted under applicable Fed-
eral or State law. (The scope of essen-
tial health benefits is addressed in 
paragraph (c) of this section). 

(2) Condition-based exclusions. The 
rules of this section do not prevent a 
group health plan, or a health insur-
ance issuer offering group health insur-
ance coverage, from excluding all bene-

fits for a condition. However, if any 
benefits are provided for a condition, 
then the requirements of this section 
apply. Other requirements of Federal 
or State law may require coverage of 
certain benefits. 

(c) Definition of essential health bene-
fits. The term ‘‘essential health bene-
fits’’ means essential health benefits 
under section 1302(b) of the Patient 
Protection and Affordable Care Act and 
applicable regulations. For the purpose 
of this section, a group health plan or 
a health insurance issuer that is not 
required to provide essential health 
benefits under section 1302(b) must de-
fine ‘‘essential health benefits’’ in a 
manner that is consistent with the fol-
lowing: 

(1) For plan years beginning before 
January 1, 2020, one of the EHB-bench-
mark plans applicable in a State under 
45 CFR 156.110, and including coverage 
of any additional required benefits that 
are considered essential health benefits 
consistent with 45 CFR 155.170(a)(2), or 
one of the three Federal Employees 
Health Benefits Program (FEHBP) plan 
options as defined by 45 CFR 
156.100(a)(3), supplemented as nec-
essary, to satisfy the standards in 45 
CFR 156.110; or 

(2) For plan years beginning on or 
after January 1, 2020, an EHB-bench-
mark plan selected by a State in ac-
cordance with the available options 
and requirements for EHB-benchmark 
plan selection at 45 CFR 156.111, includ-
ing an EHB-benchmark plan in a State 
that takes no action to change its 
EHB-benchmark plan and thus retains 
the EHB-benchmark plan applicable in 
that State for the prior year in accord-
ance with 45 CFR 156.111(d)(1), and in-
cluding coverage of any additional re-
quired benefits that are considered es-
sential health benefits consistent with 
45 CFR 155.170(a)(2). 

(d) Health reimbursement arrangements 
(HRAs) and other account-based group 
health plans—(1) In general. If an HRA 
or other account-based group health 
plan is integrated with another group 
health plan or individual health insur-
ance coverage and the other group 
health plan or individual health insur-
ance coverage, as applicable, sepa-
rately is subject to and satisfies the re-
quirements in PHS Act section 2711 and 
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paragraph (a)(2) of this section, the 
fact that the benefits under the HRA or 
other account-based group health plan 
are limited does not cause the HRA or 
other account-based group health plan 
to fail to satisfy the requirements of 
PHS Act section 2711 and paragraph 
(a)(2) of this section. Similarly, if an 
HRA or other account-based group 
health plan is integrated with another 
group health plan or individual health 
insurance coverage and the other group 
health plan or individual health insur-
ance coverage, as applicable, sepa-
rately is subject to and satisfies the re-
quirements in PHS Act section 2713 and 
§ 2590.715–2713(a)(1) of this part, the fact 
that the benefits under the HRA or 
other account-based group health plan 
are limited does not cause the HRA or 
other account-based group health plan 
to fail to satisfy the requirements of 
PHS Act section 2713 and § 2590.715– 
2713(a)(1) of this part. For the purpose 
of this paragraph (d), all individual 
health insurance coverage, except for 
coverage that consists solely of ex-
cepted benefits, is treated as being sub-
ject to and complying with PHS Act 
sections 2711 and 2713. 

(2) Requirements for an HRA or other 
account-based group health plan to be in-
tegrated with another group health plan. 
An HRA or other account-based group 
health plan is integrated with another 
group health plan for purposes of PHS 
Act section 2711 and paragraph (a)(2) of 
this section if it satisfies the require-
ments under one of the integration 
methods set forth in paragraph (d)(2)(i) 
or (ii) of this section. For purposes of 
the integration methods under which 
an HRA or other account-based group 
health plan is integrated with another 
group health plan, integration does not 
require that the HRA or other account- 
based group health plan and the other 
group health plan with which it is inte-
grated share the same plan sponsor, 
the same plan document or governing 
instruments, or file a single Form 5500, 
if applicable. An HRA or other ac-
count-based group health plan inte-
grated with another group health plan 
for purposes of PHS Act section 2711 
and paragraph (a)(2) of this section 
may not be used to purchase individual 
health insurance coverage unless that 

coverage consists solely of excepted 
benefits, as defined in 45 CFR 148.220. 

(i) Method for integration with a group 
health plan: Minimum value not required. 
An HRA or other account-based group 
health plan is integrated with another 
group health plan for purposes of this 
paragraph (d) if: 

(A) The plan sponsor offers a group 
health plan (other than the HRA or 
other account-based group health plan) 
to the employee that does not consist 
solely of excepted benefits; 

(B) The employee receiving the HRA 
or other account-based group health 
plan is actually enrolled in a group 
health plan (other than the HRA or 
other account-based group health plan) 
that does not consist solely of excepted 
benefits, regardless of whether the plan 
is offered by the same plan sponsor (re-
ferred to as non-HRA group coverage); 

(C) The HRA or other account-based 
group health plan is available only to 
employees who are enrolled in non- 
HRA group coverage, regardless of 
whether the non-HRA group coverage 
is offered by the plan sponsor of the 
HRA or other account-based group 
health plan (for example, the HRA may 
be offered only to employees who do 
not enroll in an employer’s group 
health plan but are enrolled in other 
non-HRA group coverage, such as a 
group health plan maintained by the 
employer of the employee’s spouse); 

(D) The benefits under the HRA or 
other account-based group health plan 
are limited to reimbursement of one or 
more of the following—co-payments, 
co-insurance, deductibles, and pre-
miums under the non-HRA group cov-
erage, as well as medical care expenses 
that do not constitute essential health 
benefits as defined in paragraph (c) of 
this section; and 

(E) Under the terms of the HRA or 
other account-based group health plan, 
an employee (or former employee) is 
permitted to permanently opt out of 
and waive future reimbursements from 
the HRA or other account-based group 
health plan at least annually and, upon 
termination of employment, either the 
remaining amounts in the HRA or 
other account-based group health plan 
are forfeited or the employee is per-
mitted to permanently opt out of and 
waive future reimbursements from the 
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HRA or other account-based group 
health plan (see paragraph (d)(3) of this 
section for additional rules regarding 
forfeiture and waiver). 

(ii) Method for integration with another 
group health plan: Minimum value re-
quired. An HRA or other account-based 
group health plan is integrated with 
another group health plan for purposes 
of this paragraph (d) if: 

(A) The plan sponsor offers a group 
health plan (other than the HRA or 
other account-based group health plan) 
to the employee that provides min-
imum value pursuant to Code section 
36B(c)(2)(C)(ii) (and its implementing 
regulations and applicable guidance); 

(B) The employee receiving the HRA 
or other account-based group health 
plan is actually enrolled in a group 
health plan (other than the HRA or 
other account-based group health plan) 
that provides minimum value pursuant 
to Code section 36B(c)(2)(C)(ii) (and ap-
plicable guidance), regardless of wheth-
er the plan is offered by the plan spon-
sor of the HRA or other account-based 
group health plan (referred to as non- 
HRA MV group coverage); 

(C) The HRA or other account-based 
group health plan is available only to 
employees who are actually enrolled in 
non-HRA MV group coverage, regard-
less of whether the non-HRA MV group 
coverage is offered by the plan sponsor 
of the HRA or other account-based 
group health plan (for example, the 
HRA may be offered only to employees 
who do not enroll in an employer’s 
group health plan but are enrolled in 
other non-HRA MV group coverage, 
such as a group health plan maintained 
by an employer of the employee’s 
spouse); and 

(D) Under the terms of the HRA or 
other account-based group health plan, 
an employee (or former employee) is 
permitted to permanently opt out of 
and waive future reimbursements from 
the HRA or other account-based group 
health plan at least annually, and, 
upon termination of employment, ei-
ther the remaining amounts in the 
HRA or other account-based group 
health plan are forfeited or the em-
ployee is permitted to permanently opt 
out of and waive future reimburse-
ments from the HRA or other account- 
based group health plan (see paragraph 

(d)(3) of this section for additional 
rules regarding forfeiture and waiver). 

(3) Forfeiture. For purposes of integra-
tion under paragraphs (d)(2)(i)(E) and 
(d)(2)(ii)(D) of this section, forfeiture or 
waiver occurs even if the forfeited or 
waived amounts may be reinstated 
upon a fixed date, a participant’s 
death, or the earlier of the two events 
(the reinstatement event). For the pur-
pose of this paragraph (d)(3), coverage 
under an HRA or other account-based 
group health plan is considered for-
feited or waived prior to a reinstate-
ment event only if the participant’s 
election to forfeit or waive is irrev-
ocable, meaning that, beginning on the 
effective date of the election and 
through the date of the reinstatement 
event, the participant and the partici-
pant’s beneficiaries have no access to 
amounts credited to the HRA or other 
account-based group health plan. This 
means that upon and after reinstate-
ment, the reinstated amounts under 
the HRA or other account-based group 
health plan may not be used to reim-
burse or pay medical care expenses in-
curred during the period after for-
feiture and prior to reinstatement. 

(4) Requirements for an HRA or other 
account-based group health plan to be in-
tegrated with individual health insurance 
coverage or Medicare Part A and B or 
Medicare Part C. An HRA or other ac-
count-based group health plan is inte-
grated with individual health insur-
ance coverage or Medicare Part A and 
B or Medicare Part C (and treated as 
complying with PHS Act sections 2711 
and 2713) if the HRA or other account- 
based group health plan satisfies the 
requirements of § 2590.702–2(c) of this 
part (as modified by § 2590.702–2(e), for 
HRAs or other account-based group 
health plans integrated with Medicare 
Part A and B or Medicare Part C). 

(5) Integration with Medicare Part B 
and D. For employers that are not re-
quired to offer their non-HRA group 
health plan coverage to employees who 
are Medicare beneficiaries, an HRA or 
other account-based group health plan 
that may be used to reimburse pre-
miums under Medicare Part B or D 
may be integrated with Medicare (and 
deemed to comply with PHS Act sec-
tions 2711 and 2713) if the following re-
quirements are satisfied with respect 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00864 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



855 

Employee Benefits Security Admin., DOL § 2590.715–2712 

to employees who would be eligible for 
the employer’s non-HRA group health 
plan but for their eligibility for Medi-
care (and the integration rules under 
paragraphs (d)(2)(i) and (ii) of this sec-
tion continue to apply to employees 
who are not eligible for Medicare): 

(i) The plan sponsor offers a group 
health plan (other than the HRA or 
other account-based group health plan 
and that does not consist solely of ex-
cepted benefits) to employees who are 
not eligible for Medicare; 

(ii) The employee receiving the HRA 
or other account-based group health 
plan is actually enrolled in Medicare 
Part B or D; 

(iii) The HRA or other account-based 
group health plan is available only to 
employees who are enrolled in Medi-
care Part B or D; and 

(iv) The HRA or other account-based 
group health plan complies with para-
graphs (d)(2)(i)(E) and (d)(2)(ii)(D) of 
this section. 

(6) Definitions. The following defini-
tions apply for purposes of this section. 

(i) Account-based group health plan. 
An account-based group health plan is 
an employer-provided group health 
plan that provides reimbursements of 
medical care expenses with the reim-
bursement subject to a maximum fixed 
dollar amount for a period. An HRA is 
a type of account-based group health 
plan. An account-based group health 
plan does not include a qualified small 
employer health reimbursement ar-
rangement, as defined in Code section 
9831(d)(2). 

(ii) Medical care expenses. Medical 
care expenses means expenses for med-
ical care as defined under Code section 
213(d). 

(e) Applicability date. The provisions 
of this section are applicable to group 
health plans and health insurance 
issuers for plan years beginning on or 
after January 1, 2020. Until the applica-
bility date for this section, plans and 
issuers are required to continue to 
comply with the corresponding sec-
tions of this part, contained in the 29 
CFR parts 1927 to end edition, revised 
as of July 1, 2018. 

[80 FR 72261, Nov. 18, 2015, as amended at 81 
FR 75325, Oct. 31, 2016; 84 FR 29011, June 20, 
2019] 

§ 2590.715–2712 Rules regarding rescis-
sions. 

(a) Prohibition on rescissions. (1) A 
group health plan, or a health insur-
ance issuer offering group health insur-
ance coverage, must not rescind cov-
erage under the plan, or under the pol-
icy, certificate, or contract of insur-
ance, with respect to an individual (in-
cluding a group to which the individual 
belongs or family coverage in which 
the individual is included) once the in-
dividual is covered under the plan or 
coverage, unless the individual (or a 
person seeking coverage on behalf of 
the individual) performs an act, prac-
tice, or omission that constitutes 
fraud, or makes an intentional mis-
representation of material fact, as pro-
hibited by the terms of the plan or cov-
erage. A group health plan, or a health 
insurance issuer offering group health 
insurance coverage, must provide at 
least 30 days advance written notice to 
each participant who would be affected 
before coverage may be rescinded 
under this paragraph (a)(1), regardless 
of whether the coverage is insured or 
self-insured, or whether the rescission 
applies to an entire group or only to an 
individual within the group. (The rules 
of this paragraph (a)(1) apply regard-
less of any contestability period that 
may otherwise apply.) 

(2) For purposes of this section, a re-
scission is a cancellation or discontinu-
ance of coverage that has retroactive 
effect. For example, a cancellation 
that treats a policy as void from the 
time of the individual’s or group’s en-
rollment is a rescission. As another ex-
ample, a cancellation that voids bene-
fits paid up to a year before the can-
cellation is also a rescission for this 
purpose. A cancellation or discontinu-
ance of coverage is not a rescission if— 

(i) The cancellation or discontinu-
ance of coverage has only a prospective 
effect; 

(ii) The cancellation or discontinu-
ance of coverage is effective retro-
actively to the extent it is attributable 
to a failure to timely pay required pre-
miums or contributions (including 
COBRA premiums) towards the cost of 
coverage; 
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(iii) The cancellation or discontinu-
ance of coverage is initiated by the in-
dividual (or by the individual’s author-
ized representative) and the sponsor, 
employer, plan, or issuer does not, di-
rectly or indirectly, take action to in-
fluence the individual’s decision to 
cancel or discontinue coverage retro-
actively or otherwise take any adverse 
action or retaliate against, interfere 
with, coerce, intimidate, or threaten 
the individual; or 

(iv) The cancellation or discontinu-
ance of coverage is initiated by the Ex-
change pursuant to 45 CFR 155.430 
(other than under paragraph (b)(2)(iii)). 

(3) The rules of this paragraph (a) are 
illustrated by the following examples: 

Example 1. (i) Facts. Individual A seeks en-
rollment in an insured group health plan. 
The plan terms permit rescission of coverage 
with respect to an individual if the indi-
vidual engages in fraud or makes an inten-
tional misrepresentation of a material fact. 
The plan requires A to complete a question-
naire regarding A’s prior medical history, 
which affects setting the group rate by the 
health insurance issuer. The questionnaire 
complies with the other requirements of this 
part. The questionnaire includes the fol-
lowing question: ‘‘Is there anything else rel-
evant to your health that we should know?’’ 
A inadvertently fails to list that A visited a 
psychologist on two occasions, six years pre-
viously. A is later diagnosed with breast can-
cer and seeks benefits under the plan. On or 
around the same time, the issuer receives in-
formation about A’s visits to the psycholo-
gist, which was not disclosed in the question-
naire. 

(ii) Conclusion. In this Example 1, the plan 
cannot rescind A’s coverage because A’s fail-
ure to disclose the visits to the psychologist 
was inadvertent. Therefore, it was not fraud-
ulent or an intentional misrepresentation of 
material fact. 

Example 2. (i) Facts. An employer sponsors 
a group health plan that provides coverage 
for employees who work at least 30 hours per 
week. Individual B has coverage under the 
plan as a full-time employee. The employer 
reassigns B to a part-time position. Under 
the terms of the plan, B is no longer eligible 
for coverage. The plan mistakenly continues 
to provide health coverage, collecting pre-
miums from B and paying claims submitted 
by B. After a routine audit, the plan dis-
covers that B no longer works at least 30 
hours per week. The plan rescinds B’s cov-
erage effective as of the date that B changed 
from a full-time employee to a part-time em-
ployee. 

(ii) Conclusion. In this Example 2, the plan 
cannot rescind B’s coverage because there 

was no fraud or an intentional misrepresen-
tation of material fact. The plan may cancel 
coverage for B prospectively, subject to 
other applicable Federal and State laws. 

(b) Compliance with other requirements. 
Other requirements of Federal or State 
law may apply in connection with a re-
scission of coverage. 

(c) Applicability date. The provisions 
of this section are applicable to group 
health plans and health insurance 
issuers for plan years beginning on or 
after January 1, 2017. Until the applica-
bility date for this regulation, plans 
and issuers are required to continue to 
comply with the corresponding sec-
tions of 29 CFR part 2590, contained in 
the 29 CFR, parts 1927 to end, edition 
revised as of July 1, 2015. 

[80 FR 72263, Nov. 18, 2015] 

§ 2590.715–2713 Coverage of preventive 
health services. 

(a) Services—(1) In general. Beginning 
at the time described in paragraph (b) 
of this section and subject to § 2590.715– 
2713A, a group health plan, or a health 
insurance issuer offering group health 
insurance coverage, must provide cov-
erage for and must not impose any 
cost-sharing requirements (such as a 
copayment, coinsurance, or a deduct-
ible) for— 

(i) Evidence-based items or services 
that have in effect a rating of A or B in 
the current recommendations of the 
United States Preventive Services 
Task Force with respect to the indi-
vidual involved (except as otherwise 
provided in paragraph (c) of this sec-
tion); 

(ii) Immunizations for routine use in 
children, adolescents, and adults that 
have in effect a recommendation from 
the Advisory Committee on Immuniza-
tion Practices of the Centers for Dis-
ease Control and Prevention with re-
spect to the individual involved (for 
this purpose, a recommendation from 
the Advisory Committee on Immuniza-
tion Practices of the Centers for Dis-
ease Control and Prevention is consid-
ered in effect after it has been adopted 
by the Director of the Centers for Dis-
ease Control and Prevention, and a rec-
ommendation is considered to be for 
routine use if it is listed on the Immu-
nization Schedules of the Centers for 
Disease Control and Prevention); 
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(iii) With respect to infants, children, 
and adolescents, evidence-informed 
preventive care and screenings pro-
vided for in comprehensive guidelines 
supported by the Health Resources and 
Services Administration; 

(iv) With respect to women, such ad-
ditional preventive care and screenings 
not described in paragraph (a)(1)(i) of 
this section as provided for in com-
prehensive guidelines supported by the 
Health Resources and Services Admin-
istration for purposes of section 
2713(a)(4) of the Public Health Service 
Act, subject to 45 CFR 147.131, 147.132, 
and 147.133; and 

(v) Any qualifying coronavirus pre-
ventive service, which means an item, 
service, or immunization that is in-
tended to prevent or mitigate 
coronavirus disease 2019 (COVID–19) 
and that is, with respect to the indi-
vidual involved— 

(A) An evidence-based item or service 
that has in effect a rating of A or B in 
the current recommendations of the 
United States Preventive Services 
Task Force; or 

(B) An immunization that has in ef-
fect a recommendation from the Advi-
sory Committee on Immunization 
Practices of the Centers for Disease 
Control and Prevention (regardless of 
whether the immunization is rec-
ommended for routine use). For pur-
poses of this paragraph (a)(1)(v)(B), a 
recommendation from the Advisory 
Committee on Immunization Practices 
of the Centers for Disease Control and 
Prevention is considered in effect after 
it has been adopted by the Director of 
the Centers for Disease Control and 
Prevention. 

(2) Office visits. (i) If an item or serv-
ice described in paragraph (a)(1) of this 
section is billed separately (or is 
tracked as individual encounter data 
separately) from an office visit, then a 
plan or issuer may impose cost-sharing 
requirements with respect to the office 
visit. 

(ii) If an item or service described in 
paragraph (a)(1) of this section is not 
billed separately (or is not tracked as 
individual encounter data separately) 
from an office visit and the primary 
purpose of the office visit is the deliv-
ery of such an item or service, then a 
plan or issuer may not impose cost- 

sharing requirements with respect to 
the office visit. 

(iii) If an item or service described in 
paragraph (a)(1) of this section is not 
billed separately (or is not tracked as 
individual encounter data separately) 
from an office visit and the primary 
purpose of the office visit is not the de-
livery of such an item or service, then 
a plan or issuer may impose cost-shar-
ing requirements with respect to the 
office visit. 

(iv) The rules of this paragraph (a)(2) 
are illustrated by the following exam-
ples: 

Example 1. (i) Facts. An individual covered 
by a group health plan visits an in-network 
health care provider. While visiting the pro-
vider, the individual is screened for choles-
terol abnormalities, which has in effect a 
rating of A or B in the current recommenda-
tions of the United States Preventive Serv-
ices Task Force with respect to the indi-
vidual. The provider bills the plan for an of-
fice visit and for the laboratory work of the 
cholesterol screening test. 

(ii) Conclusion. In this Example 1, the plan 
may not impose any cost-sharing require-
ments with respect to the separately-billed 
laboratory work of the cholesterol screening 
test. Because the office visit is billed sepa-
rately from the cholesterol screening test, 
the plan may impose cost-sharing require-
ments for the office visit. 

Example 2. (i) Facts. Same facts as Example 
1. As the result of the screening, the indi-
vidual is diagnosed with hyperlipidemia and 
is prescribed a course of treatment that is 
not included in the recommendations under 
paragraph (a)(1) of this section. 

(ii) Conclusion. In this Example 2, because 
the treatment is not included in the rec-
ommendations under paragraph (a)(1) of this 
section, the plan is not prohibited from im-
posing cost-sharing requirements with re-
spect to the treatment. 

Example 3. (i) Facts. An individual covered 
by a group health plan visits an in-network 
health care provider to discuss recurring ab-
dominal pain. During the visit, the indi-
vidual has a blood pressure screening, which 
has in effect a rating of A or B in the current 
recommendations of the United States Pre-
ventive Services Task Force with respect to 
the individual. The provider bills the plan for 
an office visit. 

(ii) Conclusion. In this Example 3, the blood 
pressure screening is provided as part of an 
office visit for which the primary purpose 
was not to deliver items or services described 
in paragraph (a)(1) of this section. Therefore, 
the plan may impose a cost-sharing require-
ment for the office visit charge. 
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Example 4. (i) Facts. A child covered by a 
group health plan visits an in-network pedia-
trician to receive an annual physical exam 
described as part of the comprehensive 
guidelines supported by the Health Re-
sources and Services Administration. During 
the office visit, the child receives additional 
items and services that are not described in 
the comprehensive guidelines supported by 
the Health Resources and Services Adminis-
tration, nor otherwise described in para-
graph (a)(1) of this section. The provider bills 
the plan for an office visit. 

(ii) Conclusion. In this Example 4, the serv-
ice was not billed as a separate charge and 
was billed as part of an office visit. More-
over, the primary purpose for the visit was 
to deliver items and services described as 
part of the comprehensive guidelines sup-
ported by the Health Resources and Services 
Administration. Therefore, the plan may not 
impose a cost-sharing requirement with re-
spect to the office visit. 

(3) Out-of-network providers. (i) Sub-
ject to paragraphs (a)(3)(ii) and (iii) of 
this section, nothing in this section re-
quires a plan or issuer that has a net-
work of providers to provide benefits 
for items or services described in para-
graph (a)(1) of this section that are de-
livered by an out-of-network provider, 
or precludes a plan or issuer that has a 
network of providers from imposing 
cost-sharing requirements for items or 
services described in paragraph (a)(1) of 
this section that are delivered by an 
out-of-network provider. 

(ii) If a plan or issuer does not have 
in its network a provider who can pro-
vide an item or service described in 
paragraph (a)(1) of this section, the 
plan or issuer must cover the item or 
service when performed by an out-of- 
network provider, and may not impose 
cost sharing with respect to the item 
or service. 

(iii) A plan or issuer must provide 
coverage for and must not impose any 
cost-sharing requirements (such as a 
copayment, coinsurance, or a deduct-
ible) for any qualifying coronavirus 
preventive service described in para-
graph (a)(1)(v) of this section, regard-
less of whether such service is deliv-
ered by an in-network or out-of-net-
work provider. For purposes of this 
paragraph (a)(3)(iii), with respect to a 
qualifying coronavirus preventive serv-
ice and a provider with whom the plan 
or issuer does not have a negotiated 
rate for such service (such as an out-of- 

network provider), the plan or issuer 
must reimburse the provider for such 
service in an amount that is reason-
able, as determined in comparison to 
prevailing market rates for such serv-
ice. 

(4) Reasonable medical management. 
Nothing prevents a plan or issuer from 
using reasonable medical management 
techniques to determine the frequency, 
method, treatment, or setting for an 
item or service described in paragraph 
(a)(1) of this section to the extent not 
specified in the relevant recommenda-
tion or guideline. To the extent not 
specified in a recommendation or 
guideline, a plan or issuer may rely on 
the relevant clinical evidence base and 
established reasonable medical man-
agement techniques to determine the 
frequency, method, treatment, or set-
ting for coverage of a recommended 
preventive health service. 

(5) Services not described. Nothing in 
this section prohibits a plan or issuer 
from providing coverage for items and 
services in addition to those rec-
ommended by the United States Pre-
ventive Services Task Force or the Ad-
visory Committee on Immunization 
Practices of the Centers for Disease 
Control and Prevention, or provided for 
by guidelines supported by the Health 
Resources and Services Administra-
tion, or from denying coverage for 
items and services that are not rec-
ommended by that task force or that 
advisory committee, or under those 
guidelines. A plan or issuer may im-
pose cost-sharing requirements for a 
treatment not described in paragraph 
(a)(1) of this section, even if the treat-
ment results from an item or service 
described in paragraph (a)(1) of this 
section. 

(b) Timing—(1) In general. A plan or 
issuer must provide coverage pursuant 
to paragraph (a)(1) of this section for 
plan years that begin on or after Sep-
tember 23, 2010, or, if later, for plan 
years that begin on or after the date 
that is one year after the date the rec-
ommendation or guideline is issued, ex-
cept as provided in paragraph (b)(3) of 
this section. 

(2) Changes in recommendations or 
guidelines. (i) A plan or issuer that is 
required to provide coverage for any 
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items and services specified in any rec-
ommendation or guideline described in 
paragraph (a)(1) of this section on the 
first day of a plan year, or as otherwise 
provided in paragraph (b)(3) of this sec-
tion, must provide coverage through 
the last day of the plan or policy year, 
even if the recommendation or guide-
line changes or is no longer described 
in paragraph (a)(1) of this section, dur-
ing the applicable plan or policy year. 

(ii) Notwithstanding paragraph 
(b)(2)(i) of this section, to the extent a 
recommendation or guideline described 
in paragraph (a)(1)(i) of this section 
that was in effect on the first day of a 
plan year, or as otherwise provided in 
paragraph (b)(3) of this section, is 
downgraded to a ‘‘D’’ rating, or any 
item or service associated with any 
recommendation or guideline specified 
in paragraph (a)(1) of this section is 
subject to a safety recall or is other-
wise determined to pose a significant 
safety concern by a Federal agency au-
thorized to regulate the item or service 
during a plan or policy year, there is 
no requirement under this section to 
cover these items and services through 
the last day of the applicable plan or 
policy year. 

(3) Rapid coverage of preventive services 
for coronavirus. In the case of a quali-
fying coronavirus preventive service 
described in paragraph (a)(1)(v) of this 
section, a plan or issuer must provide 
coverage for such item, service, or im-
munization in accordance with this 
section by the date that is 15 business 
days after the date on which a rec-
ommendation specified in paragraph 
(a)(1)(v)(A) or (B) of this section is 
made relating to such item, service, or 
immunization. 

(c) Recommendations not current. For 
purposes of paragraph (a)(1)(i) of this 
section, and for purposes of any other 
provision of law, recommendations of 
the United States Preventive Services 
Task Force regarding breast cancer 
screening, mammography, and preven-
tion issued in or around November 2009 
are not considered to be current. 

(d) Applicability date. The provisions 
of this section apply for plan years be-
ginning on or after September 23, 2010. 
See § 2590.715–1251 of this part for deter-
mining the application of this section 
to grandfathered health plans (pro-

viding that these rules regarding cov-
erage of preventive health services do 
not apply to grandfathered health 
plans). 

(e) Sunset date. The provisions of 
paragraphs (a)(1)(v), (a)(3)(iii), and 
(b)(3) of this section will not apply with 
respect to a qualifying coronavirus pre-
ventive service furnished on or after 
the expiration of the public health 
emergency determined on January 31, 
2020, to exist nationwide as of January 
27, 2020, by the Secretary of Health and 
Human Services pursuant to section 
319 of the Public Health Service Act, as 
a result of COVID–19, including any 
subsequent renewals of that determina-
tion. 

[75 FR 41757, July 19, 2010, as amended at 76 
FR 46625, Aug. 3, 2011; 78 FR 39894, July 2, 
2013; 80 FR 41345, July 14, 2015; 82 FR 47831, 
47861, Oct. 13, 2017; 85 FR 71195, Nov. 6, 2020] 

§ 2590.715–2713A Accommodations in 
connection with coverage of pre-
ventive health services. 

(a) Eligible organizations for optional 
accommodation. An eligible organiza-
tion is an organization that meets the 
criteria of paragraphs (a)(1) through (4) 
of this section. 

(1) The organization is an objecting 
entity described in 45 CFR 
147.132(a)(1)(i) or (ii), or 45 CFR 
147.133(a)(1)(i) or (ii); 

(2) Notwithstanding its exempt sta-
tus under 45 CFR 147.132(a) or 147.133(a), 
the organization voluntarily seeks to 
be considered an eligible organization 
to invoke the optional accommodation 
under paragraph (b) or (c) of this sec-
tion as applicable; and 

(3) [Reserved] 
(4) The organization self-certifies in 

the form and manner specified by the 
Secretary or provides notice to the 
Secretary of the Department of Health 
and Human Services as described in 
paragraph (b) or (c) of this section. To 
qualify as an eligible organization, the 
organization must make such self-cer-
tification or notice available for exam-
ination upon request by the first day of 
the first plan year to which the accom-
modation in paragraph (b) or (c) of this 
section applies. The self-certification 
or notice must be executed by a person 
authorized to make the certification or 
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provide the notice on behalf of the or-
ganization, and must be maintained in 
a manner consistent with the record 
retention requirements under section 
107 of ERISA. 

(5) An eligible organization may re-
voke its use of the accommodation 
process, and its issuer or third party 
administrator must provide partici-
pants and beneficiaries written notice 
of such revocation, as specified herein. 

(i) Transitional rule. If contraceptive 
coverage is being offered on the date on 
which these final rules go into effect, 
by an issuer or third party adminis-
trator through the accommodation 
process, an eligible organization may 
give 60-days notice pursuant to PHS 
Act section 2715(d)(4) and § 2590.715– 
2715(b), if applicable, to revoke its use 
of the accommodation process (to 
allow for the provision of notice to 
plan participants in cases where con-
traceptive benefits will no longer be 
provided). Alternatively, such eligible 
organization may revoke its use of the 
accommodation process effective on 
the first day of the first plan year that 
begins on or after 30 days after the date 
of the revocation. 

(ii) General rule. In plan years that 
begin after the date on which these 
final rules go into effect, if contracep-
tive coverage is being offered by an 
issuer or third party administrator 
through the accommodation process, 
an eligible organization’s revocation of 
use of the accommodation process will 
be effective no sooner than the first 
day of the first plan year that begins 
on or after 30 days after the date of the 
revocation. 

(b) Optional accommodation—self-in-
sured group health plans. (1) A group 
health plan established or maintained 
by an eligible organization that pro-
vides benefits on a self-insured basis 
may voluntarily elect an optional ac-
commodation under which its third 
party administrator(s) will provide or 
arrange payments for all or a subset of 
contraceptive services for one or more 
plan years. To invoke the optional ac-
commodation process: 

(i) The eligible organization or its 
plan must contract with one or more 
third party administrators. 

(ii) The eligible organization must 
provide either a copy of the self-certifi-

cation to each third party adminis-
trator or a notice to the Secretary of 
the Department of Health and Human 
Services that it is an eligible organiza-
tion and of its objection as described in 
45 CFR 147.132 or 147.133 to coverage of 
all or a subset of contraceptive serv-
ices. 

(A) When a copy of the self-certifi-
cation is provided directly to a third 
party administrator, such self-certifi-
cation must include notice that obliga-
tions of the third party administrator 
are set forth in § 2510.3–16 of this chap-
ter and this section. 

(B) When a notice is provided to the 
Secretary of Health and Human Serv-
ices, the notice must include the name 
of the eligible organization; a state-
ment that it objects as described in 45 
CFR 147.132 or 147.133 to coverage of 
some or all contraceptive services (in-
cluding an identification of the subset 
of contraceptive services to which cov-
erage the eligible organization objects, 
if applicable), but that it would like to 
elect the optional accommodation 
process; the plan name and type (that 
is, whether it is a student health insur-
ance plan within the meaning of 45 
CFR 147.145(a) or a church plan within 
the meaning of section 3(33) of ERISA); 
and the name and contact information 
for any of the plan’s third party admin-
istrators. If there is a change in any of 
the information required to be included 
in the notice, the eligible organization 
must provide updated information to 
the Secretary of the Department of 
Health and Human Services for the op-
tional accommodation process to re-
main in effect. The Department of 
Labor (working with the Department 
of Health and Human Services), will 
send a separate notification to each of 
the plan’s third party administrators 
informing the third party adminis-
trator that the Secretary of the De-
partment of Health and Human Serv-
ices has received a notice under para-
graph (b)(1)(ii) of this section and de-
scribing the obligations of the third 
party administrator under § 2510.3–16 of 
this chapter and this section. 

(2) If a third party administrator re-
ceives a copy of the self-certification 
from an eligible organization or a noti-
fication from the Department of Labor, 
as described in paragraph (b)(1)(ii) of 
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this section, and is willing to enter 
into or remain in a contractual rela-
tionship with the eligible organization 
or its plan to provide administrative 
services for the plan, then the third 
party administrator will provide or ar-
range payments for contraceptive serv-
ices, using one of the following meth-
ods— 

(i) Provide payments for the contra-
ceptive services for plan participants 
and beneficiaries without imposing any 
cost-sharing requirements (such as a 
copayment, coinsurance, or a deduct-
ible), premium, fee, or other charge, or 
any portion thereof, directly or indi-
rectly, on the eligible organization, the 
group health plan, or plan participants 
or beneficiaries; or 

(ii) Arrange for an issuer or other en-
tity to provide payments for contracep-
tive services for plan participants and 
beneficiaries without imposing any 
cost-sharing requirements (such as a 
copayment, coinsurance, or a deduct-
ible), premium, fee, or other charge, or 
any portion thereof, directly or indi-
rectly, on the eligible organization, the 
group health plan, or plan participants 
or beneficiaries. 

(3) If a third party administrator pro-
vides or arranges payments for contra-
ceptive services in accordance with ei-
ther paragraph (b)(2)(i) or (ii) of this 
section, the costs of providing or ar-
ranging such payments may be reim-
bursed through an adjustment to the 
Federally facilitated Exchange user fee 
for a participating issuer pursuant to 
45 CFR 156.50(d). 

(4) A third party administrator may 
not require any documentation other 
than a copy of the self-certification 
from the eligible organization or noti-
fication from the Department of Labor 
described in paragraph (b)(1)(ii) of this 
section. 

(5) Where an otherwise eligible orga-
nization does not contract with a third 
party administrator and it files a self- 
certification or notice under paragraph 
(b)(1)(ii) of this section, the obligations 
under paragraph (b)(2) of this section 
do not apply, and the otherwise eligible 
organization is under no requirement 
to provide coverage or payments for 
contraceptive services to which it ob-
jects. The plan administrator for that 
otherwise eligible organization may, if 

it and the otherwise eligible organiza-
tion choose, arrange for payments for 
contraceptive services from an issuer 
or other entity in accordance with 
paragraph (b)(2)(ii) of this section, and 
such issuer or other entity may receive 
reimbursements in accordance with 
paragraph (b)(3) of this section. 

(c) Optional accommodation—insured 
group health plans—(1) General rule. A 
group health plan established or main-
tained by an eligible organization that 
provides benefits through one or more 
group health insurance issuers may 
voluntarily elect an optional accom-
modation under which its health insur-
ance issuer(s) will provide payments 
for all or a subset of contraceptive 
services for one or more plan years. To 
invoke the optional accommodation 
process: 

(i) The eligible organization or its 
plan must contract with one or more 
health insurance issuers. 

(ii) The eligible organization must 
provide either a copy of the self-certifi-
cation to each issuer providing cov-
erage in connection with the plan or a 
notice to the Secretary of the Depart-
ment of Health and Human Services 
that it is an eligible organization and 
of its objection as described in 45 CFR 
147.132 or 147.133 to coverage for all or 
a subset of contraceptive services. 

(A) When a self-certification is pro-
vided directly to an issuer, the issuer 
has sole responsibility for providing 
such coverage in accordance with 
§ 2590.715–2713. 

(B) When a notice is provided to the 
Secretary of the Department of Health 
and Human Services, the notice must 
include the name of the eligible organi-
zation; a statement that it objects as 
described in 45 CFR 147.132 or 147.133 to 
coverage of some or all contraceptive 
services (including an identification of 
the subset of contraceptive services to 
which coverage the eligible organiza-
tion objects, if applicable) but that it 
would like to elect the optional accom-
modation process; the plan name and 
type (that is, whether it is a student 
health insurance plan within the mean-
ing of 45 CFR 147.145(a) or a church 
plan within the meaning of section 
3(33) of ERISA); and the name and con-
tact information for any of the plan’s 
health insurance issuers. If there is a 
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change in any of the information re-
quired to be included in the notice, the 
eligible organization must provide up-
dated information to the Secretary of 
Department Health and Human Serv-
ices for the optional accommodation 
process to remain in effect. The De-
partment of Health and Human Serv-
ices will send a separate notification to 
each of the plan’s health insurance 
issuers informing the issuer that the 
Secretary of Health and Human Serv-
ices has received a notice under para-
graph (c)(2)(ii) of this section and de-
scribing the obligations of the issuer 
under this section. 

(2) If an issuer receives a copy of the 
self-certification from an eligible orga-
nization or the notification from the 
Department of Health and Human 
Services as described in paragraph 
(c)(2)(ii) of this section and does not 
have its own objection as described in 
45 CFR 147.132 or 147.133 to providing 
the contraceptive services to which the 
eligible organization objects, then the 
issuer will provide payments for con-
traceptive services as follows— 

(i) The issuer must expressly exclude 
contraceptive coverage from the group 
health insurance coverage provided in 
connection with the group health plan 
and provide separate payments for any 
contraceptive services required to be 
covered under § 2590.715–2713(a)(1)(iv) for 
plan participants and beneficiaries for 
so long as they remain enrolled in the 
plan. 

(ii) With respect to payments for con-
traceptive services, the issuer may not 
impose any cost-sharing requirements 
(such as a copayment, coinsurance, or 
a deductible), or impose any premium, 
fee, or other charge, or any portion 
thereof, directly or indirectly, on the 
eligible organization, the group health 
plan, or plan participants or bene-
ficiaries. The issuer must segregate 
premium revenue collected from the el-
igible organization from the monies 
used to provide payments for contra-
ceptive services. The issuer must pro-
vide payments for contraceptive serv-
ices in a manner that is consistent 
with the requirements under sections 
2706, 2709, 2711, 2713, 2719, and 2719A of 
the PHS Act, as incorporated into sec-
tion 715 of ERISA. If the group health 
plan of the eligible organization pro-

vides coverage for some but not all of 
any contraceptive services required to 
be covered under § 2590.715–2713(a)(1)(iv), 
the issuer is required to provide pay-
ments only for those contraceptive 
services for which the group health 
plan does not provide coverage. How-
ever, the issuer may provide payments 
for all contraceptive services, at the 
issuer’s option. 

(3) A health insurance issuer may not 
require any documentation other than 
a copy of the self-certification from the 
eligible organization or the notifica-
tion from the Department of Health 
and Human Services described in para-
graph (c)(1)(ii) of this section. 

(d) Notice of availability of separate 
payments for contraceptive services—self- 
insured and insured group health plans. 
For each plan year to which the op-
tional accommodation in paragraph (b) 
or (c) of this section is to apply, a third 
party administrator required to pro-
vide or arrange payments for contra-
ceptive services pursuant to paragraph 
(b) of this section, and an issuer re-
quired to provide payments for contra-
ceptive services pursuant to paragraph 
(c) of this section, must provide to plan 
participants and beneficiaries written 
notice of the availability of separate 
payments for contraceptive services 
contemporaneous with (to the extent 
possible), but separate from, any appli-
cation materials distributed in connec-
tion with enrollment (or re-enroll-
ment) in group health coverage that is 
effective beginning on the first day of 
each applicable plan year. The notice 
must specify that the eligible organiza-
tion does not administer or fund con-
traceptive benefits, but that the third 
party administrator or issuer, as appli-
cable, provides or arranges separate 
payments for contraceptive services, 
and must provide contact information 
for questions and complaints. The fol-
lowing model language, or substan-
tially similar language, may be used to 
satisfy the notice requirement of this 
paragraph (d): ‘‘Your employer has cer-
tified that your group health plan 
qualifies for an accommodation with 
respect to the Federal requirement to 
cover all Food and Drug Administra-
tion-approved contraceptive services 
for women, as prescribed by a health 
care provider, without cost sharing. 
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This means that your employer will 
not contract, arrange, pay, or refer for 
contraceptive coverage. Instead, [name 
of third party administrator/health in-
surance issuer] will provide or arrange 
separate payments for contraceptive 
services that you use, without cost 
sharing and at no other cost, for so 
long as you are enrolled in your group 
health plan. Your employer will not ad-
minister or fund these payments. If 
you have any questions about this no-
tice, contact [contact information for 
third party administrator/health insur-
ance issuer].’’ 

(e) Reliance—insured group health 
plans. (1) If an issuer relies reasonably 
and in good faith on a representation 
by the eligible organization as to its 
eligibility for the accommodation in 
paragraph (c) of this section, and the 
representation is later determined to 
be incorrect, the issuer is considered to 
comply with any applicable require-
ment under § 2590.715–2713(a)(1)(iv) to 
provide contraceptive coverage if the 
issuer complies with the obligations 
under this section applicable to such 
issuer. 

(2) A group health plan is considered 
to comply with any applicable require-
ment under § 2590.715–2713(a)(1)(iv) to 
provide contraceptive coverage if the 
plan complies with its obligations 
under paragraph (c) of this section, 
without regard to whether the issuer 
complies with the obligations under 
this section applicable to such issuer. 

(f) Definition. For the purposes of this 
section, reference to ‘‘contraceptive’’ 
services, benefits, or coverage includes 
contraceptive or sterilization items, 
procedures, or services, or related pa-
tient education or counseling, to the 
extent specified for purposes of 
§ 2590.715–2713(a)(1)(iv). 

(g) Severability. Any provision of this 
section held to be invalid or unenforce-
able by its terms, or as applied to any 
person or circumstance, shall be con-
strued so as to continue to give max-
imum effect to the provision permitted 
by law, unless such holding shall be 
one of utter invalidity or unenforce-
ability, in which event the provision 
shall be severable from this section and 
shall not affect the remainder thereof 
or the application of the provision to 

persons not similarly situated or to 
dissimilar circumstances. 

[82 FR 47831, Oct. 13, 2017, as amended at 82 
FR 47861, Oct. 13, 2017; 83 FR 57589, Nov. 15, 
2018] 

§ 2590.715–2714 Eligibility of children 
until at least age 26. 

(a) In general. (1) A group health plan, 
or a health insurance issuer offering 
group health insurance coverage, that 
makes available dependent coverage of 
children must make such coverage 
available for children until attainment 
of 26 years of age. 

(2) The rule of this paragraph (a) is il-
lustrated by the following example: 

Example. (i) Facts. For the plan year begin-
ning January 1, 2011, a group health plan pro-
vides health coverage for employees, employ-
ees’ spouses, and employees’ children until 
the child turns 26. On the birthday of a child 
of an employee, July 17, 2011, the child turns 
26. The last day the plan covers the child is 
July 16, 2011. 

(ii) Conclusion. In this Example, the plan 
satisfies the requirement of this paragraph 
(a) with respect to the child. 

(b) Restrictions on plan definition of de-
pendent—(1) In general. With respect to 
a child who has not attained age 26, a 
plan or issuer may not define depend-
ent for purposes of eligibility for de-
pendent coverage of children other 
than in terms of a relationship between 
a child and the participant. Thus, for 
example, a plan or issuer may not deny 
or restrict dependent coverage for a 
child who has not attained age 26 based 
on the presence or absence of the 
child’s financial dependency (upon the 
participant or any other person); resi-
dency with the participant or with any 
other person; whether the child lives, 
works, or resides in an HMO’s service 
area or other network service area; 
marital status; student status; employ-
ment; eligibility for other coverage; or 
any combination of those factors. 
(Other requirements of Federal or 
State law, including section 609 of 
ERISA or section 1908 of the Social Se-
curity Act, may require coverage of 
certain children.) 

(2) Construction. A plan or issuer will 
not fail to satisfy the requirements of 
this section if the plan or issuer limits 
dependent child coverage to children 
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under age 26 who are described in sec-
tion 152(f)(1) of the Code. For an indi-
vidual not described in Code section 
152(f)(1), such as a grandchild or niece, 
a plan may impose additional condi-
tions on eligibility for dependent child 
health coverage, such as a condition 
that the individual be a dependent for 
income tax purposes. 

(c) Coverage of grandchildren not re-
quired. Nothing in this section requires 
a plan or issuer to make coverage 
available for the child of a child receiv-
ing dependent coverage. 

(d) Uniformity irrespective of age. The 
terms of the plan or health insurance 
coverage providing dependent coverage 
of children cannot vary based on age 
(except for children who are age 26 or 
older). 

(e) Examples. The rules of paragraph 
(d) of this section are illustrated by the 
following examples: 

Example 1. (i) Facts. A group health plan of-
fers a choice of self-only or family health 
coverage. Dependent coverage is provided 
under family health coverage for children of 
participants who have not attained age 26. 
The plan imposes an additional premium sur-
charge for children who are older than age 
18. 

(ii) Conclusion. In this Example 1, the plan 
violates the requirement of paragraph (d) of 
this section because the plan varies the 
terms for dependent coverage of children 
based on age. 

Example 2. (i) Facts. A group health plan of-
fers a choice among the following tiers of 
health coverage: Self-only, self-plus-one, 
self-plus-two, and self-plus-three-or-more. 
The cost of coverage increases based on the 
number of covered individuals. The plan pro-
vides dependent coverage of children who 
have not attained age 26. 

(ii) Conclusion. In this Example 2, the plan 
does not violate the requirement of para-
graph (d) of this section that the terms of de-
pendent coverage for children not vary based 
on age. Although the cost of coverage in-
creases for tiers with more covered individ-
uals, the increase applies without regard to 
the age of any child. 

Example 3. (i) Facts. A group health plan of-
fers two benefit packages—an HMO option 
and an indemnity option. Dependent cov-
erage is provided for children of participants 
who have not attained age 26. The plan lim-
its children who are older than age 18 to the 
HMO option. 

(ii) Conclusion. In this Example 3, the plan 
violates the requirement of paragraph (d) of 
this section because the plan, by limiting 
children who are older than age 18 to the 

HMO option, varies the terms for dependent 
coverage of children based on age. 

Example 4. (i) Facts. A group health plan 
sponsored by a large employer normally 
charges a copayment for physician visits 
that do not constitute preventive services. 
The plan charges this copayment to individ-
uals age 19 and over, including employees, 
spouses, and dependent children, but waives 
it for those under age 19. 

(ii) Conclusion. In this Example 4, the plan 
does not violate the requirement of para-
graph (d) of this section that the terms of de-
pendent coverage for children not vary based 
on age. While the requirement of paragraph 
(d) of this section generally prohibits dis-
tinctions based upon age in dependent cov-
erage of children, it does not prohibit dis-
tinctions based upon age that apply to all 
coverage under the plan, including coverage 
for employees and spouses as well as depend-
ent children. In this Example 4, the copay-
ments charged to dependent children are the 
same as those charged to employees and 
spouses. Accordingly, the arrangement de-
scribed in this Example 4 (including waiver, 
for individuals under age 19, of the generally 
applicable copayment) does not violate the 
requirement of paragraph (d) of this section. 

(f) Applicability date. The provisions 
of this section are applicable to group 
health plans and health insurance 
issuers for plan years beginning on or 
after January 1, 2017. Until the applica-
bility date for this regulation, plans 
and issuers are required to continue to 
comply with the corresponding sec-
tions of 29 CFR part 2590, contained in 
the 29 CFR, parts 1927 to end, edition 
revised as of July 1, 2015. 

[80 FR 72263, Nov. 18, 2015] 

§ 2590.715–2715 Summary of benefits 
and coverage and uniform glossary. 

(a) Summary of benefits and coverage— 
(1) In general. A group health plan (and 
its administrator as defined in section 
3(16)(A) of ERISA)), and a health insur-
ance issuer offering group health insur-
ance coverage, is required to provide a 
written summary of benefits and cov-
erage (SBC) for each benefit package 
without charge to entities and individ-
uals described in this paragraph (a)(1) 
in accordance with the rules of this 
section. 

(i) SBC provided by a group health in-
surance issuer to a group health plan— 
(A) Upon application. A health insur-
ance issuer offering group health insur-
ance coverage must provide the SBC to 
a group health plan (or its sponsor) 
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upon application for health coverage, 
as soon as practicable following receipt 
of the application, but in no event later 
than seven business days following re-
ceipt of the application. If an SBC was 
provided before application pursuant to 
paragraph (a)(1)(i)(D) of this section 
(relating to SBCs upon request), this 
paragraph (a)(1)(i)(A) is deemed satis-
fied, provided there is no change to the 
information required to be in the SBC. 
However, if there has been a change in 
the information required, a new SBC 
that includes the changed information 
must be provided upon application pur-
suant to this paragraph (a)(1)(i)(A). 

(B) By first day of coverage (if there are 
changes). If there is any change in the 
information required to be in the SBC 
that was provided upon application and 
before the first day of coverage, the 
issuer must update and provide a cur-
rent SBC to the plan (or its sponsor) no 
later than the first day of coverage. 

(C) Upon renewal, reissuance, or re-
enrollment. If the issuer renews or re-
issues a policy, certificate, or contract 
of insurance for a succeeding policy 
year, or automatically re-enrolls the 
policyholder or its participants and 
beneficiaries in coverage, the issuer 
must provide a new SBC as follows: 

(1) If written application is required 
(in either paper or electronic form) for 
renewal or reissuance, the SBC must be 
provided no later than the date the 
written application materials are dis-
tributed. 

(2) If renewal, reissuance, or reenroll-
ment is automatic, the SBC must be 
provided no later than 30 days prior to 
the first day of the new plan or policy 
year; however, with respect to an in-
sured plan, if the policy, certificate, or 
contract of insurance has not been 
issued or renewed before such 30-day 
period, the SBC must be provided as 
soon as practicable but in no event 
later than seven business days after 
issuance of the new policy, certificate, 
or contract of insurance, or the receipt 
of written confirmation of intent to 
renew, whichever is earlier. 

(D) Upon request. If a group health 
plan (or its sponsor) requests an SBC or 
summary information about a health 
insurance product from a health insur-
ance issuer offering group health insur-
ance coverage, an SBC must be pro-

vided as soon as practicable, but in no 
event later than seven business days 
following receipt of the request. 

(ii) SBC provided by a group health in-
surance issuer and a group health plan to 
participants and beneficiaries—(A) In 
general. A group health plan (including 
its administrator, as defined under sec-
tion 3(16) of ERISA), and a health in-
surance issuer offering group health in-
surance coverage, must provide an SBC 
to a participant or beneficiary (as de-
fined under sections 3(7) and 3(8) of 
ERISA), and consistent with the rules 
of paragraph (a)(1)(iii) of this section, 
with respect to each benefit package 
offered by the plan or issuer for which 
the participant or beneficiary is eligi-
ble. 

(B) Upon application. The SBC must 
be provided as part of any written ap-
plication materials that are distributed 
by the plan or issuer for enrollment. If 
the plan or issuer does not distribute 
written application materials for en-
rollment, the SBC must be provided no 
later than the first date on which the 
participant is eligible to enroll in cov-
erage for the participant or any bene-
ficiaries. If an SBC was provided before 
application pursuant to paragraph 
(a)(1)(ii)(F) of this section (relating to 
SBCs upon request), this paragraph 
(a)(1)(ii)(B) is deemed satisfied, pro-
vided there is no change to the infor-
mation required to be in the SBC. How-
ever, if there has been a change in the 
information that is required to be in 
the SBC, a new SBC that includes the 
changed information must be provided 
upon application pursuant to this para-
graph (a)(1)(ii)(B). 

(C) By first day of coverage (if there are 
changes). (1) If there is any change to 
the information required to be in the 
SBC that was provided upon applica-
tion and before the first day of cov-
erage, the plan or issuer must update 
and provide a current SBC to a partici-
pant or beneficiary no later than the 
first day of coverage. 

(2) If the plan sponsor is negotiating 
coverage terms after an application has 
been filed and the information required 
to be in the SBC changes, the plan or 
issuer is not required to provide an up-
dated SBC (unless an updated SBC is 
requested) until the first day of cov-
erage. 
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(D) Special enrollees. The plan or 
issuer must provide the SBC to special 
enrollees (as described in § 2590.701–6) 
no later than the date by which a sum-
mary plan description is required to be 
provided under the timeframe set forth 
in ERISA section 104(b)(1)(A) and its 
implementing regulations, which is 90 
days from enrollment. 

(E) Upon renewal, reissuance, or re-
enrollment. If the plan or issuer requires 
participants or beneficiaries to renew 
in order to maintain coverage (for ex-
ample, for a succeeding plan year), or 
automatically re-enrolls participants 
and beneficiaries in coverage, the plan 
or issuer must provide a new SBC, as 
follows: 

(1) If written application is required 
for renewal, reissuance, or reenroll-
ment (in either paper or electronic 
form), the SBC must be provided no 
later than the date on which the writ-
ten application materials are distrib-
uted. 

(2) If renewal, reissuance, or reenroll-
ment is automatic, the SBC must be 
provided no later than 30 days prior to 
the first day of the new plan or policy 
year; however, with respect to an in-
sured plan, if the policy, certificate, or 
contract of insurance has not been 
issued or renewed before such 30-day 
period, the SBC must be provided as 
soon as practicable but in no event 
later than seven business days after 
issuance of the new policy, certificate, 
or contract of insurance, or the receipt 
of written confirmation of intent to 
renew, whichever is earlier. 

(F) Upon request. A plan or issuer 
must provide the SBC to participants 
or beneficiaries upon request for an 
SBC or summary information about 
the health coverage, as soon as prac-
ticable, but in no event later than 
seven business days following receipt of 
the request. 

(iii) Special rules to prevent unneces-
sary duplication with respect to group 
health coverage. (A) An entity required 
to provide an SBC under this paragraph 
(a)(1) with respect to an individual sat-
isfies that requirement if another 
party provides the SBC, but only to the 
extent that the SBC is timely and com-
plete in accordance with the other 
rules of this section. Therefore, for ex-
ample, in the case of a group health 

plan funded through an insurance pol-
icy, the plan satisfies the requirement 
to provide an SBC with respect to an 
individual if the issuer provides a time-
ly and complete SBC to the individual. 
An entity required to provide an SBC 
under this paragraph (a)(1) with respect 
to an individual that contracts with 
another party to provide such SBC is 
considered to satisfy the requirement 
to provide such SBC if: 

(1) The entity monitors performance 
under the contract; 

(2) If the entity has knowledge that 
the SBC is not being provided in a 
manner that satisfies the requirements 
of this section and the entity has all 
information necessary to correct the 
noncompliance, the entity corrects the 
noncompliance as soon as practicable; 
and 

(3) If the entity has knowledge the 
SBC is not being provided in a manner 
that satisfies the requirements of this 
section and the entity does not have all 
information necessary to correct the 
noncompliance, the entity commu-
nicates with participants and bene-
ficiaries who are affected by the non-
compliance regarding the noncompli-
ance, and begins taking significant 
steps as soon as practicable to avoid fu-
ture violations. 

(B) If a single SBC is provided to a 
participant and any beneficiaries at 
the participant’s last known address, 
then the requirement to provide the 
SBC to the participant and any bene-
ficiaries is generally satisfied. How-
ever, if a beneficiary’s last known ad-
dress is different than the participant’s 
last known address, a separate SBC is 
required to be provided to the bene-
ficiary at the beneficiary’s last known 
address. 

(C) With respect to a group health 
plan that offers multiple benefit pack-
ages, the plan or issuer is required to 
provide a new SBC automatically to 
participants and beneficiaries upon re-
newal or reenrollment only with re-
spect to the benefit package in which a 
participant or beneficiary is enrolled 
(or will be automatically re-enrolled 
under the plan); SBCs are not required 
to be provided automatically upon re-
newal or reenrollment with respect to 
benefit packages in which the partici-
pant or beneficiary is not enrolled (or 
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will not automatically be enrolled). 
However, if a participant or beneficiary 
requests an SBC with respect to an-
other benefit package (or more than 
one other benefit package) for which 
the participant or beneficiary is eligi-
ble, the SBC (or SBCs, in the case of a 
request for SBCs relating to more than 
one benefit package) must be provided 
upon request as soon as practicable, 
but in no event later than seven busi-
ness days following receipt of the re-
quest. 

(D) Subject to paragraph (a)(2)(ii) of 
this section, a plan administrator of a 
group health plan that uses two or 
more insurance products provided by 
separate health insurance issuers with 
respect to a single group health plan 
may synthesize the information into a 
single SBC or provide multiple partial 
SBCs provided that all the SBC include 
the content in paragraph (a)(2)(iii) of 
this section. 

(2) Content—(i) In general. Subject to 
paragraph (a)(2)(iii) of this section, the 
SBC must include the following: 

(A) Uniform definitions of standard 
insurance terms and medical terms so 
that consumers may compare health 
coverage and understand the terms of 
(or exceptions to) their coverage, in ac-
cordance with guidance as specified by 
the Secretary; 

(B) A description of the coverage, in-
cluding cost sharing, for each category 
of benefits identified by the Secretary 
in guidance; 

(C) The exceptions, reductions, and 
limitations of the coverage; 

(D) The cost-sharing provisions of the 
coverage, including deductible, coin-
surance, and copayment obligations; 

(E) The renewability and continu-
ation of coverage provisions; 

(F) Coverage examples, in accordance 
with the rules of paragraph (a)(2)(ii) of 
this section; 

(G) With respect to coverage begin-
ning on or after January 1, 2014, a 
statement about whether the plan or 
coverage provides minimum essential 
coverage as defined under section 
5000A(f) and whether the plan’s or cov-
erage’s share of the total allowed costs 
of benefits provided under the plan or 
coverage meets applicable require-
ments; 

(H) A statement that the SBC is only 
a summary and that the plan docu-
ment, policy, certificate, or contract of 
insurance should be consulted to deter-
mine the governing contractual provi-
sions of the coverage; 

(I) Contact information for questions; 
(J) For issuers, an Internet web ad-

dress where a copy of the actual indi-
vidual coverage policy or group certifi-
cate of coverage can be reviewed and 
obtained; 

(K) For plans and issuers that main-
tain one or more networks of providers, 
an Internet address (or similar contact 
information) for obtaining a list of net-
work providers; 

(L) For plans and issuers that use a 
formulary in providing prescription 
drug coverage, an Internet address (or 
similar contact information) for ob-
taining information on prescription 
drug coverage; and 

(M) An Internet address for obtaining 
the uniform glossary, as described in 
paragraph (c) of this section, as well as 
a contact phone number to obtain a 
paper copy of the uniform glossary, and 
a disclosure that paper copies are 
available. 

(ii) Coverage examples. The SBC must 
include coverage examples specified by 
the Secretary in guidance that illus-
trate benefits provided under the plan 
or coverage for common benefits sce-
narios (including pregnancy and seri-
ous or chronic medical conditions) in 
accordance with this paragraph 
(a)(2)(ii). 

(A) Number of examples. The Secretary 
may identify up to six coverage exam-
ples that may be required in an SBC. 

(B) Benefits scenarios. For purposes of 
this paragraph (a)(2)(ii), a benefits sce-
nario is a hypothetical situation, con-
sisting of a sample treatment plan for 
a specified medical condition during a 
specific period of time, based on recog-
nized clinical practice guidelines as de-
fined by the National Guideline Clear-
inghouse, Agency for Healthcare Re-
search and Quality. The Secretary will 
specify, in guidance, the assumptions, 
including the relevant items and serv-
ices and reimbursement information, 
for each claim in the benefits scenario. 

(C) Illustration of benefit provided. For 
purposes of this paragraph (a)(2)(ii), to 
illustrate benefits provided under the 
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plan or coverage for a particular bene-
fits scenario, a plan or issuer simulates 
claims processing in accordance with 
guidance issued by the Secretary to 
generate an estimate of what an indi-
vidual might expect to pay under the 
plan, policy, or benefit package. The il-
lustration of benefits provided will 
take into account any cost sharing, ex-
cluded benefits, and other limitations 
on coverage, as specified by the Sec-
retary in guidance. 

(iii) Coverage provided outside the 
United States. In lieu of summarizing 
coverage for items and services pro-
vided outside the United States, a plan 
or issuer may provide an Internet ad-
dress (or similar contact information) 
for obtaining information about bene-
fits and coverage provided outside the 
United States. In any case, the plan or 
issuer must provide an SBC in accord-
ance with this section that accurately 
summarizes benefits and coverage 
available under the plan or coverage 
within the United States. 

(3) Appearance. (i) A group health 
plan and a health insurance issuer 
must provide an SBC in the form, and 
in accordance with the instructions for 
completing the SBC, that are specified 
by the Secretary in guidance. The SBC 
must be presented in a uniform format, 
use terminology understandable by the 
average plan enrollee, not exceed four 
double-sided pages in length, and not 
include print smaller than 12-point 
font. 

(ii) A group health plan that utilizes 
two or more benefit packages (such as 
major medical coverage and a health 
flexible spending arrangement) may 
synthesize the information into a sin-
gle SBC, or provide multiple SBCs. 

(4) Form. (i) An SBC provided by an 
issuer offering group health insurance 
coverage to a plan (or its sponsor), may 
be provided in paper form. Alter-
natively, the SBC may be provided 
electronically (such as by email or an 
Internet posting) if the following three 
conditions are satisfied— 

(A) The format is readily accessible 
by the plan (or its sponsor); 

(B) The SBC is provided in paper 
form free of charge upon request; and 

(C) If the electronic form is an Inter-
net posting, the issuer timely advises 
the plan (or its sponsor) in paper form 

or email that the documents are avail-
able on the Internet and provides the 
Internet address. 

(ii) An SBC provided by a group 
health plan or health insurance issuer 
to a participant or beneficiary may be 
provided in paper form. Alternatively, 
the SBC may be provided electroni-
cally (such as by email or an Internet 
posting) if the requirements of this 
paragraph (a)(4)(ii) are met. 

(A) With respect to participants and 
beneficiaries covered under the plan or 
coverage, the SBC may be provided 
electronically as described in this para-
graph (a)(4)(ii)(A). However, in all 
cases, the plan or issuer must provide 
the SBC in paper form if paper form is 
requested. 

(1) In accordance with the Depart-
ment of Labor’s disclosure regulations 
at 29 CFR 2520.104b–1; 

(2) In connection with online enroll-
ment or online renewal of coverage 
under the plan; or 

(3) In response to an online request 
made by a participant or beneficiary 
for the SBC. 

(B) With respect to participants and 
beneficiaries who are eligible but not 
enrolled for coverage, the SBC may be 
provided electronically if: 

(1) The format is readily accessible; 
(2) The SBC is provided in paper form 

free of charge upon request; and 
(3) In a case in which the electronic 

form is an Internet posting, the plan or 
issuer timely notifies the individual in 
paper form (such as a postcard) or 
email that the documents are available 
on the Internet, provides the Internet 
address, and notifies the individual 
that the documents are available in 
paper form upon request. 

(5) Language. A group health plan or 
health insurance issuer must provide 
the SBC in a culturally and linguis-
tically appropriate manner. For pur-
poses of this paragraph (a)(5), a plan or 
issuer is considered to provide the SBC 
in a culturally and linguistically ap-
propriate manner if the thresholds and 
standards of § 2590.715–2719(e) are met as 
applied to the SBC. 

(b) Notice of modification. If a group 
health plan, or health insurance issuer 
offering group health insurance cov-
erage, makes any material modifica-
tion (as defined under section 102 of 
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ERISA) in any of the terms of the plan 
or coverage that would affect the con-
tent of the SBC, that is not reflected in 
the most recently provided SBC, and 
that occurs other than in connection 
with a renewal or reissuance of cov-
erage, the plan or issuer must provide 
notice of the modification to enrollees 
not later than 60 days prior to the date 
on which the modification will become 
effective. The notice of modification 
must be provided in a form that is con-
sistent with the rules of paragraph 
(a)(4) of this section. 

(c) Uniform glossary—(1) In general. A 
group health plan, and a health insur-
ance issuer offering group health insur-
ance coverage, must make available to 
participants and beneficiaries the uni-
form glossary described in paragraph 
(c)(2) of this section in accordance with 
the appearance and form and manner 
requirements of paragraphs (c)(3) and 
(4) of this section. 

(2) Health-coverage-related terms and 
medical terms. The uniform glossary 
must provide uniform definitions, spec-
ified by the Secretary in guidance, of 
the following health-coverage-related 
terms and medical terms: 

(i) Allowed amount, appeal, balance 
billing, co-insurance, complications of 
pregnancy, co-payment, deductible, du-
rable medical equipment, emergency 
medical condition, emergency medical 
transportation, emergency room care, 
emergency services, excluded services, 
grievance, habilitation services, health 
insurance, home health care, hospice 
services, hospitalization, hospital out-
patient care, in-network co-insurance, 
in-network co-payment, medically nec-
essary, network, non-preferred pro-
vider, out-of-network co-insurance, 
out-of-network co-payment, out-of- 
pocket limit, physician services, plan, 
preauthorization, preferred provider, 
premium, prescription drug coverage, 
prescription drugs, primary care physi-
cian, primary care provider, provider, 
reconstructive surgery, rehabilitation 
services, skilled nursing care, spe-
cialist, usual customary and reason-
able (UCR), and urgent care; and 

(ii) Such other terms as the Sec-
retary determines are important to de-
fine so that individuals and employers 
may compare and understand the 
terms of coverage and medical benefits 

(including any exceptions to those ben-
efits), as specified in guidance. 

(3) Appearance. A group health plan, 
and a health insurance issuer, must 
provide the uniform glossary with the 
appearance specified by the Secretary 
in guidance to ensure the uniform glos-
sary is presented in a uniform format 
and uses terminology understandable 
by the average plan enrollee. 

(4) Form and manner. A plan or issuer 
must make the uniform glossary de-
scribed in this paragraph (c) available 
upon request, in either paper or elec-
tronic form (as requested), within 
seven business days after receipt of the 
request. 

(d) Preemption. See § 2590.731. State 
laws that conflict with this section (in-
cluding a state law that requires a 
health insurance issuer to provide an 
SBC that supplies less information 
than required under paragraph (a) of 
this section) are preempted. 

(e) Failure to provide. A group health 
plan that willfully fails to provide in-
formation under this section to a par-
ticipant or beneficiary is subject to a 
fine of not more than $1,000 (adjusted 
for inflation pursuant to the Federal 
Civil Penalties Inflation Adjustment 
Act of 1990, as amended) for each such 
failure. A failure with respect to each 
participant or beneficiary constitutes a 
separate offense for purposes of this 
paragraph (e). The Department will en-
force this section using a process and 
procedure consistent with § 2560.502c–2 
of this chapter and 29 CFR part 2570, 
subpart C. 

(f) Applicability to Medicare Advantage 
benefits. The requirements of this sec-
tion do not apply to a group health 
plan benefit package that provides 
Medicare Advantage benefits pursuant 
to or 42 U.S.C. Chapter 7, Subchapter 
XVIII, Part C. 

(g) Applicability date. (1) This section 
is applicable to group health plans and 
group health insurance issuers in ac-
cordance with this paragraph (g). (See 
§ 2590.715–1251(d), providing that this 
section applies to grandfathered health 
plans.) 

(i) For disclosures with respect to 
participants and beneficiaries who en-
roll or re-enroll through an open en-
rollment period (including re-enrollees 
and late enrollees), this section applies 
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beginning on the first day of the first 
open enrollment period that begins on 
or after September 1, 2015; and 

(ii) For disclosures with respect to 
participants and beneficiaries who en-
roll in coverage other than through an 
open enrollment period (including indi-
viduals who are newly eligible for cov-
erage and special enrollees), this sec-
tion applies beginning on the first day 
of the first plan year that begins on or 
after September 1, 2015. 

(2) For disclosures with respect to 
plans, this section is applicable to 
health insurance issuers beginning Sep-
tember 1, 2015. 

[80 FR 34307, June 16, 2015, as amended at 81 
FR 43455, July 1, 2016] 

§ 2590.715–2715A1 Transparency in 
coverage—definitions. 

(a) Scope and definitions—(1) Scope. 
This section sets forth definitions for 
the price transparency requirements 
for group health plans and health in-
surance issuers offering group health 
insurance coverage established in this 
section and §§ 2590.715–2715A2 and 
2590.715–2715A3. 

(2) Definitions. For purposes of this 
section and §§ 2590.715–2715A2 and 
2590.715–2715A3, the following defini-
tions apply: 

(i) Accumulated amounts means: 
(A) The amount of financial responsi-

bility a participant or beneficiary has 
incurred at the time a request for cost- 
sharing information is made, with re-
spect to a deductible or out-of-pocket 
limit. If an individual is enrolled in 
other than self-only coverage, these ac-
cumulated amounts shall include the 
financial responsibility a participant 
or beneficiary has incurred toward 
meeting his or her individual deduct-
ible or out-of-pocket limit, as well as 
the amount of financial responsibility 
that all the individuals enrolled under 
the plan or coverage have incurred, in 
aggregate, toward meeting the other 
than self-only deductible or out-of- 
pocket limit, as applicable. Accumu-
lated amounts include any expense 
that counts toward a deductible or out- 
of-pocket limit (such as a copayment 
or coinsurance), but exclude any ex-
pense that does not count toward a de-
ductible or out-of-pocket limit (such as 
any premium payment, out-of-pocket 

expense for out-of-network services, or 
amount for items or services not cov-
ered under the group health plan or 
health insurance coverage); and 

(B) To the extent a group health plan 
or health insurance issuer imposes a 
cumulative treatment limitation on a 
particular covered item or service 
(such as a limit on the number of 
items, days, units, visits, or hours cov-
ered in a defined time period) inde-
pendent of individual medical necessity 
determinations, the amount that has 
accrued toward the limit on the item 
or service (such as the number of 
items, days, units, visits, or hours the 
participant or beneficiary, has used 
within that time period). 

(ii) Billed charge means the total 
charges for an item or service billed to 
a group health plan or health insurance 
issuer by a provider. 

(iii) Billing code means the code used 
by a group health plan or health insur-
ance issuer or provider to identify 
health care items or services for pur-
poses of billing, adjudicating, and pay-
ing claims for a covered item or serv-
ice, including the Current Procedural 
Terminology (CPT) code, Healthcare 
Common Procedure Coding System 
(HCPCS) code, Diagnosis-Related 
Group (DRG) code, National Drug Code 
(NDC), or other common payer identi-
fier. 

(iv) Bundled payment arrangement 
means a payment model under which a 
provider is paid a single payment for 
all covered items and services provided 
to a participant or beneficiary for a 
specific treatment or procedure. 

(v) Copayment assistance means the fi-
nancial assistance a participant or ben-
eficiary receives from a prescription 
drug or medical supply manufacturer 
towards the purchase of a covered item 
or service. 

(vi) Cost-sharing liability means the 
amount a participant or beneficiary is 
responsible for paying for a covered 
item or service under the terms of the 
group health plan or health insurance 
coverage. Cost-sharing liability gen-
erally includes deductibles, coinsur-
ance, and copayments, but does not in-
clude premiums, balance billing 
amounts by out-of-network providers, 
or the cost of items or services that are 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00880 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



871 

Employee Benefits Security Admin., DOL § 2590.715–2715A1 

not covered under a group health plan 
or health insurance coverage. 

(vii) Cost-sharing information means 
information related to any expenditure 
required by or on behalf of a partici-
pant or beneficiary with respect to 
health care benefits that are relevant 
to a determination of the participant’s 
or beneficiary’s cost-sharing liability 
for a particular covered item or serv-
ice. 

(viii) Covered items or services means 
those items or services, including pre-
scription drugs, the costs for which are 
payable, in whole or in part, under the 
terms of a group health plan or health 
insurance coverage. 

(ix) Derived amount means the price 
that a group health plan or health in-
surance issuer assigns to an item or 
service for the purpose of internal ac-
counting, reconciliation with pro-
viders, or submitting data in accord-
ance with the requirements of 45 CFR 
153.710(c). 

(x) Historical net price means the ret-
rospective average amount a group 
health plan or health insurance issuer 
paid for a prescription drug, inclusive 
of any reasonably allocated rebates, 
discounts, chargebacks, fees, and any 
additional price concessions received 
by the plan or issuer with respect to 
the prescription drug. The allocation 
shall be determined by dollar value for 
non-product specific and product-spe-
cific rebates, discounts, chargebacks, 
fees, and other price concessions to the 
extent that the total amount of any 
such price concession is known to the 
group health plan or health insurance 
issuer at the time of publication of the 
historical net price in a machine-read-
able file in accordance with § 2590.715– 
2715A3. However, to the extent that the 
total amount of any non-product spe-
cific and product-specific rebates, dis-
counts, chargebacks, fees, or other 
price concessions is not known to the 
group health plan or health insurance 
issuer at the time of file publication, 
then the plan or issuer shall allocate 
such rebates, discounts, chargebacks, 
fees, and other price concessions by 
using a good faith, reasonable estimate 
of the average price concessions based 
on the rebates, discounts, chargebacks, 
fees, and other price concessions re-
ceived over a time period prior to the 

current reporting period and of equal 
duration to the current reporting pe-
riod, as determined under § 2590.715– 
2715A3(b)(1)(iii)(D)(3). 

(xi) In-network provider means any 
provider of any item or service with 
which a group health plan or health in-
surance issuer, or a third party for the 
plan or issuer, has a contract setting 
forth the terms and conditions on 
which a relevant item or service is pro-
vided to a participant or beneficiary. 

(xii) Items or services means all en-
counters, procedures, medical tests, 
supplies, prescription drugs, durable 
medical equipment, and fees (including 
facility fees), provided or assessed in 
connection with the provision of health 
care. 

(xiii) Machine-readable file means a 
digital representation of data or infor-
mation in a file that can be imported 
or read by a computer system for fur-
ther processing without human inter-
vention, while ensuring no semantic 
meaning is lost. 

(xiv) National Drug Code means the 
unique 10- or 11-digit 3-segment number 
assigned by the Food and Drug Admin-
istration, which provides a universal 
product identifier for drugs in the 
United States. 

(xv) Negotiated rate means the 
amount a group health plan or health 
insurance issuer has contractually 
agreed to pay an in-network provider, 
including an in-network pharmacy or 
other prescription drug dispenser, for 
covered items and services, whether di-
rectly or indirectly, including through 
a third-party administrator or phar-
macy benefit manager. 

(xvi) Out-of-network allowed amount 
means the maximum amount a group 
health plan or health insurance issuer 
will pay for a covered item or service 
furnished by an out-of-network pro-
vider. 

(xvii) Out-of-network provider means a 
provider of any item or service that 
does not have a contract under a par-
ticipant’s or beneficiary’s group health 
plan or health insurance coverage to 
provide items or services. 

(xviii) Out-of-pocket limit means the 
maximum amount that a participant 
or beneficiary is required to pay during 
a coverage period for his or her share of 
the costs of covered items and services 
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under his or her group health plan or 
health insurance coverage, including 
for self-only and other than self-only 
coverage, as applicable. 

(xix) Plain language means written 
and presented in a manner calculated 
to be understood by the average partic-
ipant or beneficiary. 

(xx) Prerequisite means concurrent re-
view, prior authorization, and step- 
therapy or fail-first protocols related 
to covered items and services that 
must be satisfied before a group health 
plan or health insurance issuer will 
cover the item or service. The term 
prerequisite does not include medical 
necessity determinations generally or 
other forms of medical management 
techniques. 

(xxi) Underlying fee schedule rate 
means the rate for a covered item or 
service from a particular in-network 
provider, or providers that a group 
health plan or health insurance issuer 
uses to determine a participant’s or 
beneficiary’s cost-sharing liability for 
the item or service, when that rate is 
different from the negotiated rate or 
derived amount. 

(b) [Reserved] 

[85 FR 72300, Nov. 12, 2020] 

§ 2590.715–2715A2 Transparency in 
coverage—required disclosures to 
participants and beneficiaries. 

(a) Scope and definitions—(1) Scope. 
This section establishes price trans-
parency requirements for group health 
plans and health insurance issuers of-
fering group health insurance coverage 
for the timely disclosure of informa-
tion about costs related to covered 
items and services under a group plan 
or health insurance coverage. 

(2) Definitions. For purposes of this 
section, the definitions in § 2590.715– 
2715A1 apply. 

(b) Required disclosures to participants 
and beneficiaries. At the request of a 
participant or beneficiary who is en-
rolled in a group health plan, the plan 
must provide to the participant or ben-
eficiary the information required under 
paragraph (b)(1) of this section, in ac-
cordance with the method and format 
requirements set forth in paragraph 
(b)(2) of this section. 

(1) Required cost-sharing information. 
The information required under this 

paragraph (b)(1) is the following cost- 
sharing information, which is accurate 
at the time the request is made, with 
respect to a participant’s or bene-
ficiary’s cost-sharing liability for cov-
ered items and services: 

(i) An estimate of the participant’s or 
beneficiary’s cost-sharing liability for 
a requested covered item or service fur-
nished by a provider or providers that 
is calculated based on the information 
described in paragraphs (b)(1)(ii) 
through (iv) of this section. 

(A) If the request for cost-sharing in-
formation relates to items and services 
that are provided within a bundled pay-
ment arrangement, and the bundled 
payment arrangement includes items 
or services that have a separate cost- 
sharing liability, the group health plan 
or health insurance issuer must pro-
vide estimates of the cost-sharing li-
ability for the requested covered item 
or service, as well as an estimate of the 
cost-sharing liability for each of the 
items and services in the bundled pay-
ment arrangement that have separate 
cost-sharing liabilities. While group 
health plans and health insurance 
issuers are not required to provide esti-
mates of cost-sharing liability for a 
bundled payment arrangement where 
the cost-sharing is imposed separately 
for each item and service included in 
the bundled payment arrangement, 
nothing prohibits plans or issuers from 
providing estimates for multiple items 
and services in situations where such 
estimates could be relevant to partici-
pants or beneficiaries, as long as the 
plan or issuer also discloses informa-
tion about the relevant items or serv-
ices individually, as required in para-
graph (b)(1)(v) of this section. 

(B) For requested items and services 
that are recommended preventive serv-
ices under section 2713 of the Public 
Health Service Act (PHS Act), if the 
group health plan or health insurance 
issuer cannot determine whether the 
request is for preventive or non-preven-
tive purposes, the plan or issuer must 
display the cost-sharing liability that 
applies for non-preventive purposes. As 
an alternative, a group health plan or 
health insurance issuer may allow a 
participant or beneficiary to request 
cost-sharing information for the spe-
cific preventive or non-preventive item 
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or service by including terms such as 
‘‘preventive’’, ‘‘non-preventive’’ or 
‘‘diagnostic’’ as a means to request the 
most accurate cost-sharing informa-
tion. 

(ii) Accumulated amounts. 
(iii) In-network rate, comprised of 

the following elements, as applicable 
to the group health plan’s or health in-
surance issuer’s payment model: 

(A) Negotiated rate, reflected as a 
dollar amount, for an in-network pro-
vider or providers for the requested 
covered item or service; this rate must 
be disclosed even if it is not the rate 
the plan or issuer uses to calculate 
cost-sharing liability; and 

(B) Underlying fee schedule rate, re-
flected as a dollar amount, for the re-
quested covered item or service, to the 
extent that it is different from the ne-
gotiated rate. 

(iv) Out-of-network allowed amount 
or any other rate that provides a more 
accurate estimate of an amount a 
group health plan or health insurance 
issuer will pay for the requested cov-
ered item or service, reflected as a dol-
lar amount, if the request for cost- 
sharing information is for a covered 
item or service furnished by an out-of- 
network provider; provided, however, 
that in circumstances in which a plan 
or issuer reimburses an out-of-network 
provider a percentage of the billed 
charge for a covered item or service, 
the out-of-network allowed amount 
will be that percentage. 

(v) If a participant or beneficiary re-
quests information for an item or serv-
ice subject to a bundled payment ar-
rangement, a list of the items and serv-
ices included in the bundled payment 
arrangement for which cost-sharing in-
formation is being disclosed. 

(vi) If applicable, notification that 
coverage of a specific item or service is 
subject to a prerequisite. 

(vii) A notice that includes the fol-
lowing information in plain language: 

(A) A statement that out-of-network 
providers may bill participants or 
beneficiaries for the difference between 
a provider’s billed charges and the sum 
of the amount collected from the group 
health plan or health insurance issuer 
and from the participant or beneficiary 
in the form of a copayment or coinsur-
ance amount (the difference referred to 

as balance billing), and that the cost- 
sharing information provided pursuant 
to this paragraph (b)(1) does not ac-
count for these potential additional 
amounts. This statement is only re-
quired if balance billing is permitted 
under state law; 

(B) A statement that the actual 
charges for a participant’s or bene-
ficiary’s covered item or service may 
be different from an estimate of cost- 
sharing liability provided pursuant to 
paragraph (b)(1)(i) of this section, de-
pending on the actual items or services 
the participant or beneficiary receives 
at the point of care; 

(C) A statement that the estimate of 
cost-sharing liability for a covered 
item or service is not a guarantee that 
benefits will be provided for that item 
or service; 

(D) A statement disclosing whether 
the plan counts copayment assistance 
and other third-party payments in the 
calculation of the participant’s or 
beneficiary’s deductible and out-of- 
pocket maximum; 

(E) For items and services that are 
recommended preventive services 
under section 2713 of the PHS Act, a 
statement that an in-network item or 
service may not be subject to cost- 
sharing if it is billed as a preventive 
service if the group health plan or 
health insurance issuer cannot deter-
mine whether the request is for a pre-
ventive or non-preventive item or serv-
ice; and 

(F) Any additional information, in-
cluding other disclaimers, that the 
group health plan or health insurance 
issuer determines is appropriate, pro-
vided the additional information does 
not conflict with the information re-
quired to be provided by this paragraph 
(b)(1). 

(2) Required methods and formats for 
disclosing information to participants and 
beneficiaries. The methods and formats 
for the disclosure required under this 
paragraph (b) are as follows: 

(i) Internet-based self-service tool. In-
formation provided under this para-
graph (b) must be made available in 
plain language, without subscription or 
other fee, through a self-service tool on 
an internet website that provides real- 
time responses based on cost-sharing 
information that is accurate at the 
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time of the request. Group health plans 
and health insurance issuers must en-
sure that the self-service tool allows 
users to: 

(A) Search for cost-sharing informa-
tion for a covered item or service pro-
vided by a specific in-network provider 
or by all in-network providers by 
inputting: 

(1) A billing code (such as CPT code 
87804) or a descriptive term (such as 
‘‘rapid flu test’’), at the option of the 
user; 

(2) The name of the in-network pro-
vider, if the user seeks cost-sharing in-
formation with respect to a specific in- 
network provider; and 

(3) Other factors utilized by the plan 
or issuer that are relevant for deter-
mining the applicable cost-sharing in-
formation (such as location of service, 
facility name, or dosage). 

(B) Search for an out-of-network al-
lowed amount, percentage of billed 
charges, or other rate that provides a 
reasonably accurate estimate of the 
amount a group health plan or health 
insurance issuer will pay for a covered 
item or service provided by out-of-net-
work providers by inputting: 

(1) A billing code or descriptive term, 
at the option of the user; and 

(2) Other factors utilized by the plan 
or issuer that are relevant for deter-
mining the applicable out-of-network 
allowed amount or other rate (such as 
the location in which the covered item 
or service will be sought or provided). 

(C) Refine and reorder search results 
based on geographic proximity of in- 
network providers, and the amount of 
the participant’s or beneficiary’s esti-
mated cost-sharing liability for the 
covered item or service, to the extent 
the search for cost-sharing information 
for covered items or services returns 
multiple results. 

(ii) Paper method. Information pro-
vided under this paragraph (b) must be 
made available in plain language, with-
out a fee, in paper form at the request 
of the participant or beneficiary. In re-
sponding to such a request, the group 
health plan or health insurance issuer 
may limit the number of providers 
with respect to which cost-sharing in-
formation for covered items and serv-
ices is provided to no fewer than 20 pro-
viders per request. The group health 

plan or health insurance issuer is re-
quired to: 

(A) Disclose the applicable provider- 
per-request limit to the participant or 
beneficiary; 

(B) Provide the cost-sharing informa-
tion in paper form pursuant to the in-
dividual’s request, in accordance with 
the requirements in paragraphs 
(b)(2)(i)(A) through (C) of this section; 
and 

(C) Mail the cost-sharing information 
in paper form no later than 2 business 
days after an individual’s request is re-
ceived. 

(D) To the extent participants or 
beneficiaries request disclosure other 
than by paper (for example, by phone 
or email), plans and issuers may pro-
vide the disclosure through another 
means, provided the participant or ben-
eficiary agrees that disclosure through 
such means is sufficient to satisfy the 
request and the request is fulfilled at 
least as rapidly as required for the 
paper method. 

(3) Special rule to prevent unnecessary 
duplication—(i) Special rule for insured 
group health plans. To the extent cov-
erage under a group health plan con-
sists of group health insurance cov-
erage, the plan satisfies the require-
ments of this paragraph (b) if the plan 
requires the health insurance issuer of-
fering the coverage to provide the in-
formation required by this paragraph 
(b) in compliance with this section pur-
suant to a written agreement. Accord-
ingly, if a health insurance issuer and 
a plan sponsor enter into a written 
agreement under which the issuer 
agrees to provide the information re-
quired under this paragraph (b) in com-
pliance with this section, and the 
issuer fails to do so, then the issuer, 
but not the plan, violates the trans-
parency disclosure requirements of this 
paragraph (b). 

(ii) Other contractual arrangements. A 
group health plan or health insurance 
issuer may satisfy the requirements 
under this paragraph (b) by entering 
into a written agreement under which 
another party (such as a pharmacy 
benefit manager or other third-party) 
provides the information required by 
this paragraph (b) in compliance with 
this section. Notwithstanding the pre-
ceding sentence, if a group health plan 
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or health insurance issuer chooses to 
enter into such an agreement and the 
party with which it contracts fails to 
provide the information in compliance 
with this paragraph (b), the plan or 
issuer violates the transparency disclo-
sure requirements of this paragraph 
(b). 

(c) Applicability. (1) The provisions of 
this section apply for plan years begin-
ning on or after January 1, 2023 with 
respect to the 500 items and services to 
be posted on a publicly available 
website, and with respect to all covered 
items and services, for plan years be-
ginning on or after January 1, 2024. 

(2) As provided under § 2590.715–1251, 
this section does not apply to grand-
fathered health plans. This section also 
does not apply to health reimburse-
ment arrangements or other account- 
based group health plans as defined in 
§ 2590.715–2711(d)(6) or short term lim-
ited duration insurance as defined in 
§ 2590.701–2. 

(3) Nothing in this section alters or 
otherwise affects a group health plan’s 
or health insurance issuer’s duty to 
comply with requirements under other 
applicable state or Federal laws, in-
cluding those governing the accessi-
bility, privacy, or security of informa-
tion required to be disclosed under this 
section, or those governing the ability 
of properly authorized representatives 
to access participant or beneficiary in-
formation held by plans and issuers. 

(4) A group health plan or health in-
surance issuer will not fail to comply 
with this section solely because it, act-
ing in good faith and with reasonable 
diligence, makes an error or omission 
in a disclosure required under para-
graph (b) of this section, provided that 
the plan or issuer corrects the informa-
tion as soon as practicable. 

(5) A group health plan or health in-
surance issuer will not fail to comply 
with this section solely because, de-
spite acting in good faith and with rea-
sonable diligence, its internet website 
is temporarily inaccessible, provided 
that the plan or issuer makes the infor-
mation available as soon as prac-
ticable. 

(6) To the extent compliance with 
this section requires a group health 
plan or health insurance issuer to ob-
tain information from any other enti-

ty, the plan or issuer will not fail to 
comply with this section because it re-
lied in good faith on information from 
the other entity, unless the plan or 
issuer knows, or reasonably should 
have known, that the information is 
incomplete or inaccurate. 

(d) Severability. Any provision of this 
section held to be invalid or unenforce-
able by its terms, or as applied to any 
person or circumstance, or stayed 
pending further agency action, shall be 
severable from this section and shall 
not affect the remainder thereof or the 
application of the provision to persons 
not similarly situated or to dissimilar 
circumstances. 

[85 FR 72300, Nov. 12, 2020] 

§ 2590.715–2715A3 Transparency in 
coverage—requirements for public 
disclosure. 

(a) Scope and definitions—(1) Scope. 
This section establishes price trans-
parency requirements for group health 
plans and health insurance issuers of-
fering group health insurance coverage 
for the timely disclosure of informa-
tion about costs related to covered 
items and services under a group plan 
or health insurance coverage. 

(2) Definitions. For purposes of this 
section, the definitions in § 2590.715– 
2715A1 apply. 

(b) Requirements for public disclosure of 
in-network provider rates for covered 
items and services, out-of-network allowed 
amounts and billed charges for covered 
items and services, and negotiated rates 
and historical net prices for covered pre-
scription drugs. A group health plan or 
health insurance issuer must make 
available on an internet website the in-
formation required under paragraph 
(b)(1) of this section in three machine- 
readable files, in accordance with the 
method and format requirements de-
scribed in paragraph (b)(2) of this sec-
tion, and that are updated as required 
under paragraph (b)(3) of this section. 

(1) Required information. Machine- 
readable files required under this para-
graph (b) that are made available to 
the public by a group health plan or 
health insurance issuer must include: 

(i) An in-network rate machine-read-
able file that includes the required in-
formation under this paragraph (b)(1)(i) 
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for all covered items and services, ex-
cept for prescription drugs that are 
subject to a fee-for-service reimburse-
ment arrangement, which must be re-
ported in the prescription drug ma-
chine-readable file pursuant to para-
graph (b)(1)(iii) of this section. The in- 
network rate machine-readable file 
must include: 

(A) For each coverage option offered 
by a group health plan or health insur-
ance issuer, the name and the 14-digit 
Health Insurance Oversight System 
(HIOS) identifier, or, if the 14-digit 
HIOS identifier is not available, the 5- 
digit HIOS identifier, or if no HIOS 
identifier is available, the Employer 
Identification Number (EIN); 

(B) A billing code, which in the case 
of prescription drugs must be an NDC, 
and a plain language description for 
each billing code for each covered item 
or service under each coverage option 
offered by a plan or issuer; and 

(C) All applicable rates, which may 
include one or more of the following: 
Negotiated rates, underlying fee sched-
ule rates, or derived amounts. If a 
group health plan or health insurance 
issuer does not use negotiated rates for 
provider reimbursement, then the plan 
or issuer should disclose derived 
amounts to the extent these amounts 
are already calculated in the normal 
course of business. If the group health 
plan or health insurance issuer uses 
underlying fee schedule rates for calcu-
lating cost sharing, then the plan or 
issuer should include the underlying 
fee schedule rates in addition to the ne-
gotiated rate or derived amount. Appli-
cable rates, including for both indi-
vidual items and services and items 
and services in a bundled payment ar-
rangement, must be: 

(1) Reflected as dollar amounts, with 
respect to each covered item or service 
that is furnished by an in-network pro-
vider. If the negotiated rate is subject 
to change based upon participant or 
beneficiary-specific characteristics, 
these dollar amounts should be re-
flected as the base negotiated rate ap-
plicable to the item or service prior to 
adjustments for participant or bene-
ficiary-specific characteristics; 

(2) Associated with the National Pro-
vider Identifier (NPI), Tax Identifica-

tion Number (TIN), and Place of Serv-
ice Code for each in-network provider; 

(3) Associated with the last date of 
the contract term or expiration date 
for each provider-specific applicable 
rate that applies to each covered item 
or service; and 

(4) Indicated with a notation where a 
reimbursement arrangement other 
than a standard fee-for-service model 
(such as capitation or a bundled pay-
ment arrangement) applies. 

(ii) An out-of-network allowed 
amount machine-readable file, includ-
ing: 

(A) For each coverage option offered 
by a group health plan or health insur-
ance issuer, the name and the 14-digit 
HIOS identifier, or, if the 14-digit HIOS 
identifier is not available, the 5-digit 
HIOS identifier, or, if no HIOS identi-
fier is available, the EIN; 

(B) A billing code, which in the case 
of prescription drugs must be an NDC, 
and a plain language description for 
each billing code for each covered item 
or service under each coverage option 
offered by a plan or issuer; and 

(C) Unique out-of-network allowed 
amounts and billed charges with re-
spect to covered items or services fur-
nished by out-of-network providers 
during the 90-day time period that be-
gins 180 days prior to the publication 
date of the machine-readable file (ex-
cept that a group health plan or health 
insurance issuer must omit such data 
in relation to a particular item or serv-
ice and provider when compliance with 
this paragraph (b)(1)(ii)(C) would re-
quire the plan or issuer to report pay-
ment of out-of-network allowed 
amounts in connection with fewer than 
20 different claims for payments under 
a single plan or coverage). Consistent 
with paragraph (c)(3) of this section, 
nothing in this paragraph (b)(1)(ii)(C) 
requires the disclosure of information 
that would violate any applicable 
health information privacy law. Each 
unique out-of-network allowed amount 
must be: 

(1) Reflected as a dollar amount, with 
respect to each covered item or service 
that is furnished by an out-of-network 
provider; and 

(2) Associated with the NPI, TIN, and 
Place of Service Code for each out-of- 
network provider. 
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(iii) A prescription drug machine- 
readable file, including: 

(A) For each coverage option offered 
by a group health plan or health insur-
ance issuer, the name and the 14-digit 
HIOS identifier, or, if the 14-digit HIOS 
identifier is not available, the 5-digit 
HIOS identifier, or, if no HIOS identi-
fier is available, the EIN; 

(B) The NDC, and the proprietary and 
nonproprietary name assigned to the 
NDC by the Food and Drug Administra-
tion (FDA), for each covered item or 
service under each coverage option of-
fered by a plan or issuer that is a pre-
scription drug; 

(C) The negotiated rates which must 
be: 

(1) Reflected as a dollar amount, with 
respect to each NDC that is furnished 
by an in-network provider, including 
an in-network pharmacy or other pre-
scription drug dispenser; 

(2) Associated with the NPI, TIN, and 
Place of Service Code for each in-net-
work provider, including each in-net-
work pharmacy or other prescription 
drug dispenser; and 

(3) Associated with the last date of 
the contract term for each provider- 
specific negotiated rate that applies to 
each NDC; and 

(D) Historical net prices that are: 
(1) Reflected as a dollar amount, with 

respect to each NDC that is furnished 
by an in-network provider, including 
an in-network pharmacy or other pre-
scription drug dispenser; 

(2) Associated with the NPI, TIN, and 
Place of Service Code for each in-net-
work provider, including each in-net-
work pharmacy or other prescription 
drug dispenser; and 

(3) Associated with the 90-day time 
period that begins 180 days prior to the 
publication date of the machine-read-
able file for each provider-specific his-
torical net price that applies to each 
NDC (except that a group health plan 
or health insurance issuer must omit 
such data in relation to a particular 
NDC and provider when compliance 
with this paragraph (b)(1)(iii)(D) would 
require the plan or issuer to report 
payment of historical net prices cal-
culated using fewer than 20 different 
claims for payment). Consistent with 
paragraph (c)(3) of this section, nothing 
in this paragraph (b)(1)(iii)(D) requires 

the disclosure of information that 
would violate any applicable health in-
formation privacy law. 

(2) Required method and format for dis-
closing information to the public. The 
machine-readable files described in this 
paragraph (b) must be available in a 
form and manner as specified in guid-
ance issued by the Department of the 
Treasury, the Department of Labor, 
and the Department of Health and 
Human Services. The machine-readable 
files must be publicly available and ac-
cessible to any person free of charge 
and without conditions, such as estab-
lishment of a user account, password, 
or other credentials, or submission of 
personally identifiable information to 
access the file. 

(3) Timing. A group health plan or 
health insurance issuer must update 
the machine-readable files and infor-
mation required by this paragraph (b) 
monthly. The group health plan or 
health insurance issuer must clearly 
indicate the date that the files were 
most recently updated. 

(4) Special rules to prevent unnecessary 
duplication—(i) Special rule for insured 
group health plans. To the extent cov-
erage under a group health plan con-
sists of group health insurance cov-
erage, the plan satisfies the require-
ments of this paragraph (b) if the plan 
requires the health insurance issuer of-
fering the coverage to provide the in-
formation pursuant to a written agree-
ment. Accordingly, if a health insur-
ance issuer and a group health plan 
sponsor enter into a written agreement 
under which the issuer agrees to pro-
vide the information required under 
this paragraph (b) in compliance with 
this section, and the issuer fails to do 
so, then the issuer, but not the plan, 
violates the transparency disclosure re-
quirements of this paragraph (b). 

(ii) Other contractual arrangements. A 
group health plan or health insurance 
issuer may satisfy the requirements 
under this paragraph (b) by entering 
into a written agreement under which 
another party (such as a third-party 
administrator or health care claims 
clearinghouse) will provide the infor-
mation required by this paragraph (b) 
in compliance with this section. Not-
withstanding the preceding sentence, if 
a group health plan or health insurance 
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issuer chooses to enter into such an 
agreement and the party with which it 
contracts fails to provide the informa-
tion in compliance with this paragraph 
(b), the plan or issuer violates the 
transparency disclosure requirements 
of this paragraph (b). 

(iii) Aggregation permitted for out-of- 
network allowed amounts. Nothing in 
this section prohibits a group health 
plan or health insurance issuer from 
satisfying the disclosure requirement 
described in paragraph (b)(1)(ii) of this 
section by disclosing out-of-network 
allowed amounts made available by, or 
otherwise obtained from, an issuer, a 
service provider, or other party with 
which the plan or issuer has entered 
into a written agreement to provide 
the information, provided the min-
imum claim threshold described in 
paragraph (b)(1)(ii)(C) of this section is 
independently met for each item or 
service and for each plan or coverage 
included in an aggregated Allowed 
Amount File. Under such cir-
cumstances, health insurance issuers, 
service providers, or other parties with 
which the group health plan or issuer 
has contracted may aggregate out-of- 
network allowed amounts for more 
than one plan or insurance policy or 
contract. Additionally, nothing in this 
section prevents the Allowed Amount 
File from being hosted on a third-party 
website or prevents a plan adminis-
trator or issuer from contracting with 
a third party to post the file. However, 
if a plan or issuer chooses not to also 
host the file separately on its own 
website, it must provide a link on its 
own public website to the location 
where the file is made publicly avail-
able. 

(c) Applicability. (1) The provisions of 
this section apply for plan years begin-
ning on or after January 1, 2022. 

(2) As provided under § 2590.715–1251, 
this section does not apply to grand-
fathered health plans. This section also 
does not apply to health reimburse-
ment arrangements or other account- 
based group health plans as defined in 
§ 2590.715–2711(d)(6) or short term lim-
ited duration insurance as defined in 
§ 2590.701–2. 

(3) Nothing in this section alters or 
otherwise affects a group health plan’s 
or health insurance issuer’s duty to 

comply with requirements under other 
applicable state or Federal laws, in-
cluding those governing the accessi-
bility, privacy, or security of informa-
tion required to be disclosed under this 
section, or those governing the ability 
of properly authorized representatives 
to access participant, or beneficiary in-
formation held by plans and issuers. 

(4) A group health plan or health in-
surance issuer will not fail to comply 
with this section solely because it, act-
ing in good faith and with reasonable 
diligence, makes an error or omission 
in a disclosure required under para-
graph (b) of this section, provided that 
the plan or issuer corrects the informa-
tion as soon as practicable. 

(5) A group health plan or health in-
surance issuer will not fail to comply 
with this section solely because, de-
spite acting in good faith and with rea-
sonable diligence, its internet website 
is temporarily inaccessible, provided 
that the plan or issuer makes the infor-
mation available as soon as prac-
ticable. 

(6) To the extent compliance with 
this section requires a group health 
plan or health insurance issuer to ob-
tain information from any other enti-
ty, the plan or issuer will not fail to 
comply with this section because it re-
lied in good faith on information from 
the other entity, unless the plan or 
issuer knows, or reasonably should 
have known, that the information is 
incomplete or inaccurate. 

(d) Severability. Any provision of this 
section held to be invalid or unenforce-
able by its terms, or as applied to any 
person or circumstance, or stayed 
pending further agency action, shall be 
severable from this section and shall 
not affect the remainder thereof or the 
application of the provision to persons 
not similarly situated or to dissimilar 
circumstances. 

[85 FR 72300, Nov. 12, 2020] 

§ 2590.715–2719 Internal claims and ap-
peals and external review proc-
esses. 

(a) Scope and definitions—(1) Scope. 
This section sets forth requirements 
with respect to internal claims and ap-
peals and external review processes for 
group health plans and health insur-
ance issuers that are not grandfathered 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00888 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



879 

Employee Benefits Security Admin., DOL § 2590.715–2719 

health plans under § 2590.715–1251. Para-
graph (b) of this section provides re-
quirements for internal claims and ap-
peals processes. Paragraph (c) of this 
section sets forth rules governing the 
applicability of State external review 
processes. Paragraph (d) of this section 
sets forth a Federal external review 
process for plans and issuers not sub-
ject to an applicable State external re-
view process. Paragraph (e) of this sec-
tion prescribes requirements for ensur-
ing that notices required to be provided 
under this section are provided in a 
culturally and linguistically appro-
priate manner. Paragraph (f) of this 
section describes the authority of the 
Secretary to deem certain external re-
view processes in existence on March 
23, 2010 as in compliance with para-
graph (c) or (d) of this section. 

(2) Definitions. For purposes of this 
section, the following definitions 
apply— 

(i) Adverse benefit determination. An 
adverse benefit determination means an 
adverse benefit determination as de-
fined in 29 CFR 2560.503–1, as well as 
any rescission of coverage, as described 
in § 2590.715–2712(a)(2) (whether or not, 
in connection with the rescission, there 
is an adverse effect on any particular 
benefit at that time). 

(ii) Appeal (or internal appeal). An ap-
peal or internal appeal means review by 
a plan or issuer of an adverse benefit 
determination, as required in para-
graph (b) of this section. 

(iii) Claimant. Claimant means an in-
dividual who makes a claim under this 
section. For purposes of this section, 
references to claimant include a claim-
ant’s authorized representative. 

(iv) External review. External review 
means a review of an adverse benefit 
determination (including a final inter-
nal adverse benefit determination) con-
ducted pursuant to an applicable State 
external review process described in 
paragraph (c) of this section or the 
Federal external review process of 
paragraph (d) of this section. 

(v) Final internal adverse benefit deter-
mination. A final internal adverse benefit 
determination means an adverse benefit 
determination that has been upheld by 
a plan or issuer at the completion of 
the internal appeals process applicable 
under paragraph (b) of this section (or 

an adverse benefit determination with 
respect to which the internal appeals 
process has been exhausted under the 
deemed exhaustion rules of paragraph 
(b)(2)(ii)(F) of this section). 

(vi) Final external review decision. A 
final external review decision means a 
determination by an independent re-
view organization at the conclusion of 
an external review. 

(vii) Independent review organization 
(or IRO). An independent review organi-
zation (or IRO) means an entity that 
conducts independent external reviews 
of adverse benefit determinations and 
final internal adverse benefit deter-
minations pursuant to paragraph (c) or 
(d) of this section. 

(viii) NAIC Uniform Model Act. The 
NAIC Uniform Model Act means the Uni-
form Health Carrier External Review 
Model Act promulgated by the Na-
tional Association of Insurance Com-
missioners in place on July 23, 2010. 

(b) Internal claims and appeals proc-
ess—(1) In general. A group health plan 
and a health insurance issuer offering 
group health insurance coverage must 
implement an effective internal claims 
and appeals process, as described in 
this paragraph (b). 

(2) Requirements for group health plans 
and group health insurance issuers. A 
group health plan and a health insur-
ance issuer offering group health insur-
ance coverage must comply with all 
the requirements of this paragraph 
(b)(2). In the case of health insurance 
coverage offered in connection with a 
group health plan, if either the plan or 
the issuer complies with the internal 
claims and appeals process of this para-
graph (b)(2), then the obligation to 
comply with this paragraph (b)(2) is 
satisfied for both the plan and the 
issuer with respect to the health insur-
ance coverage. 

(i) Minimum internal claims and ap-
peals standards. A group health plan 
and a health insurance issuer offering 
group health insurance coverage must 
comply with all the requirements ap-
plicable to group health plans under 29 
CFR 2560.503–1, except to the extent 
those requirements are modified by 
paragraph (b)(2)(ii) of this section. Ac-
cordingly, under this paragraph (b), 
with respect to health insurance cov-
erage offered in connection with a 
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group health plan, the group health in-
surance issuer is subject to the require-
ments in 29 CFR 2560.503–1 to the same 
extent as the group health plan. 

(ii) Additional standards. In addition 
to the requirements in paragraph 
(b)(2)(i) of this section, the internal 
claims and appeals processes of a group 
health plan and a health insurance 
issuer offering group health insurance 
coverage must meet the requirements 
of this paragraph (b)(2)(ii). 

(A) Clarification of meaning of adverse 
benefit determination. For purposes of 
this paragraph (b)(2), an ‘‘adverse ben-
efit determination’’ includes an ad-
verse benefit determination as defined 
in paragraph (a)(2)(i) of this section. 
Accordingly, in complying with 29 CFR 
2560.503–1, as well as the other provi-
sions of this paragraph (b)(2), a plan or 
issuer must treat a rescission of cov-
erage (whether or not the rescission 
has an adverse effect on any particular 
benefit at that time) as an adverse ben-
efit determination. (Rescissions of cov-
erage are subject to the requirements 
of § 2590.715–2712.) 

(B) Expedited notification of benefit de-
terminations involving urgent care. The 
requirements of 29 CFR 2560.503– 
1(f)(2)(i) (which generally provide, 
among other things, in the case of ur-
gent care claims for notification of the 
plan’s benefit determination (whether 
adverse or not) as soon as possible, tak-
ing into account the medical exigen-
cies, but not later than 72 hours after 
the receipt of the claim) continue to 
apply to the plan and issuer. For pur-
poses of this paragraph (b)(2)(ii)(B), a 
claim involving urgent care has the 
meaning given in 29 CFR 2560.503– 
1(m)(1), as determined by the attending 
provider, and the plan or issuer shall 
defer to such determination of the at-
tending provider. 

(C) Full and fair review. A plan and 
issuer must allow a claimant to review 
the claim file and to present evidence 
and testimony as part of the internal 
claims and appeals process. Specifi-
cally, in addition to complying with 
the requirements of 29 CFR 2560.503– 
1(h)(2)— 

(1) The plan or issuer must provide 
the claimant, free of charge, with any 
new or additional evidence considered, 
relied upon, or generated by the plan or 

issuer (or at the direction of the plan 
or issuer) in connection with the claim; 
such evidence must be provided as soon 
as possible and sufficiently in advance 
of the date on which the notice of final 
internal adverse benefit determination 
is required to be provided under 29 CFR 
2560.503–1(i) to give the claimant a rea-
sonable opportunity to respond prior to 
that date; and 

(2) Before the plan or issuer can issue 
a final internal adverse benefit deter-
mination based on a new or additional 
rationale, the claimant must be pro-
vided, free of charge, with the ration-
ale; the rationale must be provided as 
soon as possible and sufficiently in ad-
vance of the date on which the notice 
of final internal adverse benefit deter-
mination is required to be provided 
under 29 CFR 2560.503–1(i) to give the 
claimant a reasonable opportunity to 
respond prior to that date. Notwith-
standing the rules of 29 CFR 2560.503– 
1(i), if the new or additional evidence is 
received so late that it would be impos-
sible to provide it to the claimant in 
time for the claimant to have a reason-
able opportunity to respond, the period 
for providing a notice of final internal 
adverse benefit determination is tolled 
until such time as the claimant has a 
reasonable opportunity to respond. 
After the claimant responds, or has a 
reasonable opportunity to respond but 
fails to do so, the plan administrator 
shall notify the claimant of the plan’s 
benefit determination as soon as a plan 
acting in a reasonable and prompt fash-
ion can provide the notice, taking into 
account the medical exigencies. 

(D) Avoiding conflicts of interest. In ad-
dition to the requirements of 29 CFR 
2560.503–1(b) and (h) regarding full and 
fair review, the plan and issuer must 
ensure that all claims and appeals are 
adjudicated in a manner designed to 
ensure the independence and impar-
tiality of the persons involved in mak-
ing the decision. Accordingly, decisions 
regarding hiring, compensation, termi-
nation, promotion, or other similar 
matters with respect to any individual 
(such as a claims adjudicator or med-
ical expert) must not be made based 
upon the likelihood that the individual 
will support the denial of benefits. 
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(E) Notice. A plan and issuer must 
provide notice to individuals, in a cul-
turally and linguistically appropriate 
manner (as described in paragraph (e) 
of this section) that complies with the 
requirements of 29 CFR 2560.503–1(g) 
and (j). The plan and issuer must also 
comply with the additional require-
ments of this paragraph (b)(2)(ii)(E). 

(1) The plan and issuer must ensure 
that any notice of adverse benefit de-
termination or final internal adverse 
benefit determination includes infor-
mation sufficient to identify the claim 
involved (including the date of service, 
the health care provider, the claim 
amount (if applicable), and a statement 
describing the availability, upon re-
quest, of the diagnosis code and its cor-
responding meaning, and the treatment 
code and its corresponding meaning). 

(2) The plan and issuer must provide 
to participants and beneficiaries, as 
soon as practicable, upon request, the 
diagnosis code and its corresponding 
meaning, and the treatment code and 
its corresponding meaning, associated 
with any adverse benefit determination 
or final internal adverse benefit deter-
mination. The plan or issuer must not 
consider a request for such diagnosis 
and treatment information, in itself, to 
be a request for an internal appeal 
under this paragraph (b) or an external 
review under paragraphs (c) and (d) of 
this section. 

(3) The plan and issuer must ensure 
that the reason or reasons for the ad-
verse benefit determination or final in-
ternal adverse benefit determination 
includes the denial code and its cor-
responding meaning, as well as a de-
scription of the plan’s or issuer’s stand-
ard, if any, that was used in denying 
the claim. In the case of a notice of 
final internal adverse benefit deter-
mination, this description must in-
clude a discussion of the decision. 

(4) The plan and issuer must provide 
a description of available internal ap-
peals and external review processes, in-
cluding information regarding how to 
initiate an appeal. 

(5) The plan and issuer must disclose 
the availability of, and contact infor-
mation for, any applicable office of 
health insurance consumer assistance 
or ombudsman established under PHS 
Act section 2793 to assist individuals 

with the internal claims and appeals 
and external review processes. 

(F) Deemed exhaustion of internal 
claims and appeals processes. (1) In the 
case of a plan or issuer that fails to 
strictly adhere to all the requirements 
of this paragraph (b)(2) with respect to 
a claim, the claimant is deemed to 
have exhausted the internal claims and 
appeals process of this paragraph (b), 
except as provided in paragraph 
(b)(2)(ii)(F)(2) of this section. Accord-
ingly the claimant may initiate an ex-
ternal review under paragraph (c) or (d) 
of this section, as applicable. The 
claimant is also entitled to pursue any 
available remedies under section 502(a) 
of ERISA or under State law, as appli-
cable, on the basis that the plan or 
issuer has failed to provide a reason-
able internal claims and appeals proc-
ess that would yield a decision on the 
merits of the claim. If a claimant 
chooses to pursue remedies under sec-
tion 502(a) of ERISA under such cir-
cumstances, the claim or appeal is 
deemed denied on review without the 
exercise of discretion by an appropriate 
fiduciary. 

(2) Notwithstanding paragraph 
(b)(2)(ii)(F)(1) of this section, the inter-
nal claims and appeals process of this 
paragraph (b) will not be deemed ex-
hausted based on de minimis violations 
that do not cause, and are not likely to 
cause, prejudice or harm to the claim-
ant so long as the plan or issuer dem-
onstrates that the violation was for 
good cause or due to matters beyond 
the control of the plan or issuer and 
that the violation occurred in the con-
text of an ongoing, good faith exchange 
of information between the plan and 
the claimant. This exception is not 
available if the violation is part of a 
pattern or practice of violations by the 
plan or issuer. The claimant may re-
quest a written explanation of the vio-
lation from the plan or issuer, and the 
plan or issuer must provide such expla-
nation within 10 days, including a spe-
cific description of its bases, if any, for 
asserting that the violation should not 
cause the internal claims and appeals 
process of this paragraph (b) to be 
deemed exhausted. If an external re-
viewer or a court rejects the claimant’s 
request for immediate review under 
paragraph (b)(2)(ii)(F)(1) of this section 
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on the basis that the plan met the 
standards for the exception under this 
paragraph (b)(2)(ii)(F)(2), the claimant 
has the right to resubmit and pursue 
the internal appeal of the claim. In 
such a case, within a reasonable time 
after the external reviewer or court re-
jects the claim for immediate review 
(not to exceed 10 days), the plan shall 
provide the claimant with notice of the 
opportunity to resubmit and pursue 
the internal appeal of the claim. Time 
periods for re-filing the claim shall 
begin to run upon claimant’s receipt of 
such notice. 

(iii) Requirement to provide continued 
coverage pending the outcome of an ap-
peal. A plan and issuer subject to the 
requirements of this paragraph (b)(2) 
are required to provide continued cov-
erage pending the outcome of an ap-
peal. For this purpose, the plan and 
issuer must comply with the require-
ments of 29 CFR 2560.503–1(f)(2)(ii), 
which generally provides that benefits 
for an ongoing course of treatment 
cannot be reduced or terminated with-
out providing advance notice and an 
opportunity for advance review. 

(c) State standards for external review— 
(1) In general. (i) If a State external re-
view process that applies to and is 
binding on a health insurance issuer of-
fering group health insurance coverage 
includes at a minimum the consumer 
protections in the NAIC Uniform Model 
Act, then the issuer must comply with 
the applicable State external review 
process and is not required to comply 
with the Federal external review proc-
ess of paragraph (d) of this section. In 
such a case, to the extent that benefits 
under a group health plan are provided 
through health insurance coverage, the 
group health plan is not required to 
comply with either this paragraph (c) 
or the Federal external review process 
of paragraph (d) of this section. 

(ii) To the extent that a group health 
plan provides benefits other than 
through health insurance coverage 
(that is, the plan is self-insured) and is 
subject to a State external review proc-
ess that applies to and is binding on 
the plan (for example, is not preempted 
by ERISA) and the State external re-
view process includes at a minimum 
the consumer protections in the NAIC 
Uniform Model Act, then the plan must 

comply with the applicable State ex-
ternal review process and is not re-
quired to comply with the Federal ex-
ternal review process of paragraph (d) 
of this section. Where a self-insured 
plan is not subject to an applicable 
State external review process, but the 
State has chosen to expand access to 
its process for plans that are not sub-
ject to the applicable State laws, the 
plan may choose to comply with either 
the applicable State external review 
process or the Federal external review 
process of paragraph (d) of this section. 

(iii) If a plan or issuer is not required 
under paragraph (c)(1)(i) or (c)(1)(ii) of 
this section to comply with the re-
quirements of this paragraph (c), then 
the plan or issuer must comply with 
the Federal external review process of 
paragraph (d) of this section, except to 
the extent, in the case of a plan, the 
plan is not required under paragraph 
(c)(1)(i) of this section to comply with 
paragraph (d) of this section. 

(2) Minimum standards for State exter-
nal review processes. An applicable 
State external review process must 
meet all the minimum consumer pro-
tections in this paragraph (c)(2). The 
Department of Health and Human 
Services will determine whether State 
external review processes meet these 
requirements. 

(i) The State process must provide 
for the external review of adverse ben-
efit determinations (including final in-
ternal adverse benefit determinations) 
by issuers (or, if applicable, plans) that 
are based on the issuer’s (or plan’s) re-
quirements for medical necessity, ap-
propriateness, health care setting, 
level of care, or effectiveness of a cov-
ered benefit. 

(ii) The State process must require 
issuers (or, if applicable, plans) to pro-
vide effective written notice to claim-
ants of their rights in connection with 
an external review for an adverse ben-
efit determination. 

(iii) To the extent the State process 
requires exhaustion of an internal 
claims and appeals process, exhaustion 
must be unnecessary where the issuer 
(or, if applicable, the plan) has waived 
the requirement; the issuer (or the 
plan) is considered to have exhausted 
the internal claims and appeals process 
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under applicable law (including by fail-
ing to comply with any of the require-
ments for the internal appeal process, 
as outlined in paragraph (b)(2) of this 
section), or the claimant has applied 
for expedited external review at the 
same time as applying for an expedited 
internal appeal. 

(iv) The State process provides that 
the issuer (or, if applicable, the plan) 
against which a request for external re-
view is filed must pay the cost of the 
IRO for conducting the external re-
view. Notwithstanding this require-
ment, a State external review process 
that expressly authorizes, as of Novem-
ber 18, 2015, a nominal filing fee may 
continue to permit such fees. For this 
purpose, to be considered nominal, a 
filing fee must not exceed $25; it must 
be refunded to the claimant if the ad-
verse benefit determination (or final 
internal adverse benefit determination) 
is reversed through external review; it 
must be waived if payment of the fee 
would impose an undue financial hard-
ship; and the annual limit on filing fees 
for any claimant within a single plan 
year must not exceed $75. 

(v) The State process may not impose 
a restriction on the minimum dollar 
amount of a claim for it to be eligible 
for external review. Thus, the process 
may not impose, for example, a $500 
minimum claims threshold. 

(vi) The State process must allow at 
least four months after the receipt of a 
notice of an adverse benefit determina-
tion or final internal adverse benefit 
determination for a request for an ex-
ternal review to be filed. 

(vii) The State process must provide 
that IROs will be assigned on a random 
basis or another method of assignment 
that assures the independence and im-
partiality of the assignment process 
(such as rotational assignment) by a 
State or independent entity, and in no 
event selected by the issuer, plan, or 
the individual. 

(viii) The State process must provide 
for maintenance of a list of approved 
IROs qualified to conduct the external 
review based on the nature of the 
health care service that is the subject 
of the review. The State process must 
provide for approval only of IROs that 
are accredited by a nationally recog-
nized private accrediting organization. 

(ix) The State process must provide 
that any approved IRO has no conflicts 
of interest that will influence its inde-
pendence. Thus, the IRO may not own 
or control, or be owned or controlled 
by a health insurance issuer, a group 
health plan, the sponsor of a group 
health plan, a trade association of 
plans or issuers, or a trade association 
of health care providers. The State 
process must further provide that the 
IRO and the clinical reviewer assigned 
to conduct an external review may not 
have a material professional, familial, 
or financial conflict of interest with 
the issuer or plan that is the subject of 
the external review; the claimant (and 
any related parties to the claimant) 
whose treatment is the subject of the 
external review; any officer, director, 
or management employee of the issuer; 
the plan administrator, plan fidu-
ciaries, or plan employees; the health 
care provider, the health care pro-
vider’s group, or practice association 
recommending the treatment that is 
subject to the external review; the fa-
cility at which the recommended treat-
ment would be provided; or the devel-
oper or manufacturer of the principal 
drug, device, procedure, or other ther-
apy being recommended. 

(x) The State process allows the 
claimant at least five business days to 
submit to the IRO in writing additional 
information that the IRO must con-
sider when conducting the external re-
view, and it requires that the claimant 
is notified of the right to do so. The 
process must also require that any ad-
ditional information submitted by the 
claimant to the IRO must be forwarded 
to the issuer (or, if applicable, the 
plan) within one business day of receipt 
by the IRO. 

(xi) The State process must provide 
that the decision is binding on the plan 
or issuer, as well as the claimant ex-
cept to the extent the other remedies 
are available under State or Federal 
law, and except that the requirement 
that the decision be binding shall not 
preclude the plan or issuer from mak-
ing payment on the claim or otherwise 
providing benefits at any time, includ-
ing after a final external review deci-
sion that denies the claim or otherwise 
fails to require such payment or bene-
fits. For this purpose, the plan or 
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issuer must provide benefits (including 
by making payment on the claim) pur-
suant to the final external review deci-
sion without delay, regardless of 
whether the plan or issuer intends to 
seek judicial review of the external re-
view decision and unless or until there 
is a judicial decision otherwise. 

(xii) The State process must require, 
for standard external review, that the 
IRO provide written notice to the 
issuer (or, if applicable, the plan) and 
the claimant of its decision to uphold 
or reverse the adverse benefit deter-
mination (or final internal adverse 
benefit determination) within no more 
than 45 days after the receipt of the re-
quest for external review by the IRO. 

(xiii) The State process must provide 
for an expedited external review if the 
adverse benefit determination (or final 
internal adverse benefit determination) 
concerns an admission, availability of 
care, continued stay, or health care 
service for which the claimant received 
emergency services, but has not been 
discharged from a facility; or involves 
a medical condition for which the 
standard external review time frame 
would seriously jeopardize the life or 
health of the claimant or jeopardize 
the claimant’s ability to regain max-
imum function. As expeditiously as 
possible but within no more than 72 
hours after the receipt of the request 
for expedited external review by the 
IRO, the IRO must make its decision to 
uphold or reverse the adverse benefit 
determination (or final internal ad-
verse benefit determination) and notify 
the claimant and the issuer (or, if ap-
plicable, the plan) of the determina-
tion. If the notice is not in writing, the 
IRO must provide written confirmation 
of the decision within 48 hours after 
the date of the notice of the decision. 

(xiv) The State process must require 
that issuers (or, if applicable, plans) in-
clude a description of the external re-
view process in or attached to the sum-
mary plan description, policy, certifi-
cate, membership booklet, outline of 
coverage, or other evidence of coverage 
it provides to participants, bene-
ficiaries, or enrollees, substantially 
similar to what is set forth in section 
17 of the NAIC Uniform Model Act. 

(xv) The State process must require 
that IROs maintain written records 

and make them available upon request 
to the State, substantially similar to 
what is set forth in section 15 of the 
NAIC Uniform Model Act. 

(xvi) The State process follows proce-
dures for external review of adverse 
benefit determinations (or final inter-
nal adverse benefit determinations) in-
volving experimental or investiga-
tional treatment, substantially similar 
to what is set forth in section 10 of the 
NAIC Uniform Model Act. 

(3) Transition period for external review 
processes. (i) Through December 31, 
2017, an applicable State external re-
view process applicable to a health in-
surance issuer or group health plan is 
considered to meet the requirements of 
PHS Act section 2719(b). Accordingly, 
through December 31, 2017, an applica-
ble State external review process will 
be considered binding on the issuer or 
plan (in lieu of the requirements of the 
Federal external review process). If 
there is no applicable State external 
review process, the issuer or plan is re-
quired to comply with the require-
ments of the Federal external review 
process in paragraph (d) of this section. 

(ii) An applicable State external re-
view process must apply for final inter-
nal adverse benefit determinations (or, 
in the case of simultaneous internal 
appeal and external review, adverse 
benefit determinations) provided on or 
after January 1, 2018. The Federal ex-
ternal review process will apply to such 
internal adverse benefit determina-
tions unless the Department of Health 
and Human Services determines that a 
State law meets all the minimum 
standards of paragraph (c)(2) of this 
section. Through December 31, 2017, a 
State external review process applica-
ble to a health insurance issuer or 
group health plan may be considered to 
meet the minimum standards of para-
graph (c)(2) of this section, if it meets 
the temporary standards established by 
the Secretary in guidance for a process 
similar to the NAIC Uniform Model 
Act. 

(d) Federal external review process. A 
plan or issuer not subject to an appli-
cable State external review process 
under paragraph (c) of this section 
must provide an effective Federal ex-
ternal review process in accordance 
with this paragraph (d) (except to the 
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extent, in the case of a plan, the plan 
is described in paragraph (c)(1)(i) of 
this section as not having to comply 
with this paragraph (d)). In the case of 
health insurance coverage offered in 
connection with a group health plan, if 
either the plan or the issuer complies 
with the Federal external review proc-
ess of this paragraph (d), then the obli-
gation to comply with this paragraph 
(d) is satisfied for both the plan and the 
issuer with respect to the health insur-
ance coverage. A Multi State Plan or 
MSP, as defined by 45 CFR 800.20, must 
provide an effective Federal external 
review process in accordance with this 
paragraph (d). In such circumstances, 
the requirement to provide external re-
view under this paragraph (d) is satis-
fied when a Multi State Plan or MSP 
complies with standards established by 
the Office of Personnel Management. 

(1) Scope—(i) In general. The Federal 
external review process established 
pursuant to this paragraph (d) applies 
to the following: 

(A) An adverse benefit determination 
(including a final internal adverse ben-
efit determination) by a plan or issuer 
that involves medical judgment (in-
cluding, but not limited to, those based 
on the plan’s or issuer’s requirements 
for medical necessity, appropriateness, 
health care setting, level of care, or ef-
fectiveness of a covered benefit; its de-
termination that a treatment is experi-
mental or investigational; its deter-
mination whether a participant or ben-
eficiary is entitled to a reasonable al-
ternative standard for a reward under a 
wellness program; or its determination 
whether a plan or issuer is complying 
with the nonquantitative treatment 
limitation provisions of Code section 
9812 and § 54.9812, which generally re-
quire, among other things, parity in 
the application of medical manage-
ment techniques), as determined by the 
external reviewer. (A denial, reduction, 
termination, or a failure to provide 
payment for a benefit based on a deter-
mination that a participant or bene-
ficiary fails to meet the requirements 
for eligibility under the terms of a 
group health plan or health insurance 
coverage is not eligible for the Federal 
external review process under this 
paragraph (d)); and 

(B) A rescission of coverage (whether 
or not the rescission has any effect on 
any particular benefit at that time). 

(ii) Examples. The rules of paragraph 
(d)(1)(i) of this section are illustrated 
by the following examples: 

Example 1. (i) Facts. A group health plan 
provides coverage for 30 physical therapy vis-
its generally. After the 30th visit, coverage is 
provided only if the service is preauthorized 
pursuant to an approved treatment plan that 
takes into account medical necessity using 
the plan’s definition of the term. Individual 
A seeks coverage for a 31st physical therapy 
visit. A’s health care provider submits a 
treatment plan for approval, but it is not ap-
proved by the plan, so coverage for the 31st 
visit is not preauthorized. With respect to 
the 31st visit, A receives a notice of final in-
ternal adverse benefit determination stating 
that the maximum visit limit is exceeded. 

(ii) Conclusion. In this Example 1, the plan’s 
denial of benefits is based on medical neces-
sity and involves medical judgment. Accord-
ingly, the claim is eligible for external re-
view under paragraph (d)(1)(i) of this section. 
Moreover, the plan’s notification of final in-
ternal adverse benefit determination is inad-
equate under paragraphs (b)(2)(i) and 
(b)(2)(ii)(E)(3) of this section because it fails 
to make clear that the plan will pay for 
more than 30 visits if the service is 
preauthorized pursuant to an approved treat-
ment plan that takes into account medical 
necessity using the plan’s definition of the 
term. Accordingly, the notice of final inter-
nal adverse benefit determination should 
refer to the plan provision governing the 31st 
visit and should describe the plan’s standard 
for medical necessity, as well as how the 
treatment fails to meet the plan’s standard. 

Example 2. (i) Facts. A group health plan 
does not provide coverage for services pro-
vided out of network, unless the service can-
not effectively be provided in network. Indi-
vidual B seeks coverage for a specialized 
medical procedure from an out-of-network 
provider because B believes that the proce-
dure cannot be effectively provided in net-
work. B receives a notice of final internal ad-
verse benefit determination stating that the 
claim is denied because the provider is out- 
of-network. 

(ii) Conclusion. In this Example 2, the plan’s 
denial of benefits is based on whether a serv-
ice can effectively be provided in network 
and, therefore, involves medical judgment. 
Accordingly, the claim is eligible for exter-
nal review under paragraph (d)(1)(i) of this 
section. Moreover, the plan’s notice of final 
internal adverse benefit determination is in-
adequate under paragraphs (b)(2)(i) and 
(b)(2)(ii)(E)(3) of this section because the 
plan does provide benefits for services on an 
out-of-network basis if the services cannot 
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effectively be provided in network. Accord-
ingly, the notice of final internal adverse 
benefit determination is required to refer to 
the exception to the out-of-network exclu-
sion and should describe the plan’s standards 
for determining effectiveness of services, as 
well as how services available to the claim-
ant within the plan’s network meet the 
plan’s standard for effectiveness of services. 

(2) External review process standards. 
The Federal external review process es-
tablished pursuant to this paragraph 
(d) is considered similar to the process 
set forth in the NAIC Uniform Model 
Act and, therefore satisfies the require-
ments of paragraph (d)(2)) if such proc-
ess provides the following. 

(i) Request for external review. A group 
health plan or health insurance issuer 
must allow a claimant to file a request 
for an external review with the plan or 
issuer if the request is filed within four 
months after the date of receipt of a 
notice of an adverse benefit determina-
tion or final internal adverse benefit 
determination. If there is no cor-
responding date four months after the 
date of receipt of such a notice, then 
the request must be filed by the first 
day of the fifth month following the re-
ceipt of the notice. For example, if the 
date of receipt of the notice is October 
30, because there is no February 30, the 
request must be filed by March 1. If the 
last filing date would fall on a Satur-
day, Sunday, or Federal holiday, the 
last filing date is extended to the next 
day that is not a Saturday, Sunday, or 
Federal holiday. 

(ii) Preliminary review—(A) In general. 
Within five business days following the 
date of receipt of the external review 
request, the group health plan or 
health insurance issuer must complete 
a preliminary review of the request to 
determine whether: 

(1) The claimant is or was covered 
under the plan or coverage at the time 
the health care item or service was re-
quested or, in the case of a retrospec-
tive review, was covered under the plan 
or coverage at the time the health care 
item or service was provided; 

(2) The adverse benefit determination 
or the final adverse benefit determina-
tion does not relate to the claimant’s 
failure to meet the requirements for 
eligibility under the terms of the group 
health plan or health insurance cov-

erage (e.g., worker classification or 
similar determination); 

(3) The claimant has exhausted the 
plan’s or issuer’s internal appeal proc-
ess unless the claimant is not required 
to exhaust the internal appeals process 
under paragraph (b)(1) of this section; 
and 

(4) The claimant has provided all the 
information and forms required to 
process an external review. 

(B) Within one business day after 
completion of the preliminary review, 
the plan or issuer must issue a notifi-
cation in writing to the claimant. If 
the request is complete but not eligible 
for external review, such notification 
must include the reasons for its ineligi-
bility and current contact information, 
including the phone number, for the 
Employee Benefits Security Adminis-
tration. If the request is not complete, 
such notification must describe the in-
formation or materials needed to make 
the request complete, and the plan or 
issuer must allow a claimant to perfect 
the request for external review within 
the four-month filing period or within 
the 48 hour period following the receipt 
of the notification, whichever is later. 

(iii) Referral to Independent Review Or-
ganization—(A) In general. The group 
health plan or health insurance issuer 
must assign an IRO that is accredited 
by URAC or by similar nationally-rec-
ognized accrediting organization to 
conduct the external review. The IRO 
referral process must provide for the 
following: 

(1) The plan or issuer must ensure 
that the IRO process is not biased and 
ensures independence; 

(2) The plan or issuer must contract 
with at least three (3) IROs for assign-
ments under the plan or coverage and 
rotate claims assignments among them 
(or incorporate other independent, un-
biased methods for selection of IROs, 
such as random selection); and 

(3) The IRO may not be eligible for 
any financial incentives based on the 
likelihood that the IRO will support 
the denial of benefits. 

(4) The IRO process may not impose 
any costs, including filing fees, on the 
claimant requesting the external re-
view. 

(B) IRO contracts. A group health 
plan or health insurance issuer must 
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include the following standards in the 
contract between the plan or issuer and 
the IRO: 

(1) The assigned IRO will utilize legal 
experts where appropriate to make cov-
erage determinations under the plan or 
coverage. 

(2) The assigned IRO will timely no-
tify a claimant in writing whether the 
request is eligible for external review. 
This notice will include a statement 
that the claimant may submit in writ-
ing to the assigned IRO, within ten 
business days following the date of re-
ceipt of the notice, additional informa-
tion. This additional information must 
be considered by the IRO when con-
ducting the external review. The IRO is 
not required to, but may, accept and 
consider additional information sub-
mitted after ten business days. 

(3) Within five business days after the 
date of assignment of the IRO, the plan 
or issuer must provide to the assigned 
IRO the documents and any informa-
tion considered in making the adverse 
benefit determination or final internal 
adverse benefit determination. Failure 
by the plan or issuer to timely provide 
the documents and information must 
not delay the conduct of the external 
review. If the plan or issuer fails to 
timely provide the documents and in-
formation, the assigned IRO may ter-
minate the external review and make a 
decision to reverse the adverse benefit 
determination or final internal adverse 
benefit determination. Within one 
business day after making the decision, 
the IRO must notify the claimant and 
the plan. 

(4) Upon receipt of any information 
submitted by the claimant, the as-
signed IRO must within one business 
day forward the information to the 
plan or issuer. Upon receipt of any such 
information, the plan or issuer may re-
consider its adverse benefit determina-
tion or final internal adverse benefit 
determination that is the subject of 
the external review. Reconsideration 
by the plan or issuer must not delay 
the external review. The external re-
view may be terminated as a result of 
the reconsideration only if the plan de-
cides, upon completion of its reconsid-
eration, to reverse its adverse benefit 
determination or final internal adverse 
benefit determination and provide cov-

erage or payment. Within one business 
day after making such a decision, the 
plan must provide written notice of its 
decision to the claimant and the as-
signed IRO. The assigned IRO must ter-
minate the external review upon re-
ceipt of the notice from the plan or 
issuer. 

(5) The IRO will review all of the in-
formation and documents timely re-
ceived. In reaching a decision, the as-
signed IRO will review the claim de 
novo and not be bound by any decisions 
or conclusions reached during the 
plan’s or issuer’s internal claims and 
appeals process applicable under para-
graph (b). In addition to the documents 
and information provided, the assigned 
IRO, to the extent the information or 
documents are available and the IRO 
considers them appropriate, will con-
sider the following in reaching a deci-
sion: 

(i) The claimant’s medical records; 
(ii) The attending health care profes-

sional’s recommendation; 
(iii) Reports from appropriate health 

care professionals and other documents 
submitted by the plan or issuer, claim-
ant, or the claimant’s treating pro-
vider; 

(iv) The terms of the claimant’s plan 
or coverage to ensure that the IRO’s 
decision is not contrary to the terms of 
the plan or coverage, unless the terms 
are inconsistent with applicable law; 

(v) Appropriate practice guidelines, 
which must include applicable evi-
dence-based standards and may include 
any other practice guidelines developed 
by the Federal government, national or 
professional medical societies, boards, 
and associations; 

(vi) Any applicable clinical review 
criteria developed and used by the plan 
or issuer, unless the criteria are incon-
sistent with the terms of the plan or 
coverage or with applicable law; and 

(vii) To the extent the final IRO deci-
sion maker is different from the IRO’s 
clinical reviewer, the opinion of such 
clinical reviewer, after considering in-
formation described in this notice, to 
the extent the information or docu-
ments are available and the clinical re-
viewer or reviewers consider such in-
formation or documents appropriate. 
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(6) The assigned IRO must provide 
written notice of the final external re-
view decision within 45 days after the 
IRO receives the request for the exter-
nal review. The IRO must deliver the 
notice of the final external review deci-
sion to the claimant and the plan or 
issuer. 

(7) The assigned IRO’s written notice 
of the final external review decision 
must contain the following: 

(i) A general description of the reason 
for the request for external review, in-
cluding information sufficient to iden-
tify the claim (including the date or 
dates of service, the health care pro-
vider, the claim amount (if applicable), 
and a statement describing the avail-
ability, upon request, of the diagnosis 
code and its corresponding meaning, 
the treatment code and its cor-
responding meaning, and the reason for 
the plan’s or issuer’s denial); 

(ii) The date the IRO received the as-
signment to conduct the external re-
view and the date of the IRO decision; 

(iii) References to the evidence or 
documentation, including the specific 
coverage provisions and evidence-based 
standards, considered in reaching its 
decision; 

(iv) A discussion of the principal rea-
son or reasons for its decision, includ-
ing the rationale for its decision and 
any evidence-based standards that were 
relied on in making its decision; 

(v) A statement that the IRO’s deter-
mination is binding except to the ex-
tent that other remedies may be avail-
able under State or Federal law to ei-
ther the group health plan or health in-
surance issuer or to the claimant, or to 
the extent the health plan or health in-
surance issuer voluntarily makes pay-
ment on the claim or otherwise pro-
vides benefits at any time, including 
after a final external review decision 
that denies the claim or otherwise fails 
to require such payment or benefits; 

(vi) A statement that judicial review 
may be available to the claimant; and 

(vii) Current contact information, in-
cluding phone number, for any applica-
ble office of health insurance consumer 
assistance or ombudsman established 
under PHS Act section 2793. 

(viii) After a final external review de-
cision, the IRO must maintain records 
of all claims and notices associated 

with the external review process for six 
years. An IRO must make such records 
available for examination by the 
claimant, plan, issuer, or State or Fed-
eral oversight agency upon request, ex-
cept where such disclosure would vio-
late State or Federal privacy laws. 

(iv) Reversal of plan’s or issuer’s deci-
sion. Upon receipt of a notice of a final 
external review decision reversing the 
adverse benefit determination or final 
adverse benefit determination, the plan 
or issuer immediately must provide 
coverage or payment (including imme-
diately authorizing care or imme-
diately paying benefits) for the claim. 

(3) Expedited external review. A group 
health plan or health insurance issuer 
must comply with the following stand-
ards with respect to an expedited exter-
nal review: 

(i) Request for external review. A group 
health plan or health insurance issuer 
must allow a claimant to make a re-
quest for an expedited external review 
with the plan or issuer at the time the 
claimant receives: 

(A) An adverse benefit determination 
if the adverse benefit determination in-
volves a medical condition of the 
claimant for which the timeframe for 
completion of an expedited internal ap-
peal under paragraph (b) of this section 
would seriously jeopardize the life or 
health of the claimant or would jeop-
ardize the claimant’s ability to regain 
maximum function and the claimant 
has filed a request for an expedited in-
ternal appeal; or 

(B) A final internal adverse benefit 
determination, if the claimant has a 
medical condition where the timeframe 
for completion of a standard external 
review would seriously jeopardize the 
life or health of the claimant or would 
jeopardize the claimant’s ability to re-
gain maximum function, or if the final 
internal adverse benefit determination 
concerns an admission, availability of 
care, continued stay, or health care 
item or service for which the claimant 
received emergency services, but has 
not been discharged from the facility. 

(ii) Preliminary review. Immediately 
upon receipt of the request for expe-
dited external review, the plan or 
issuer must determine whether the re-
quest meets the reviewability require-
ments set forth in paragraph (d)(2)(ii) 
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of this section for standard external re-
view. The plan or issuer must imme-
diately send a notice that meets the re-
quirements set forth in paragraph 
(d)(2)(ii)(B) for standard review to the 
claimant of its eligibility determina-
tion. 

(iii) Referral to independent review or-
ganization. (A) Upon a determination 
that a request is eligible for expedited 
external review following the prelimi-
nary review, the plan or issuer will as-
sign an IRO pursuant to the require-
ments set forth in paragraph (d)(2)(iii) 
of this section for standard review. The 
plan or issuer must provide or transmit 
all necessary documents and informa-
tion considered in making the adverse 
benefit determination or final internal 
adverse benefit determination to the 
assigned IRO electronically or by tele-
phone or facsimile or any other avail-
able expeditious method. 

(B) The assigned IRO, to the extent 
the information or documents are 
available and the IRO considers them 
appropriate, must consider the infor-
mation or documents described above 
under the procedures for standard re-
view. In reaching a decision, the as-
signed IRO must review the claim de 
novo and is not bound by any decisions 
or conclusions reached during the 
plan’s or issuer’s internal claims and 
appeals process. 

(iv) Notice of final external review deci-
sion. The plan’s or issuer’s contract 
with the assigned IRO must require the 
IRO to provide notice of the final ex-
ternal review decision, in accordance 
with the requirements set forth in 
paragraph (d)(2)(iii)(B) of this section, 
as expeditiously as the claimant’s med-
ical condition or circumstances re-
quire, but in no event more than 72 
hours after the IRO receives the re-
quest for an expedited external review. 
If the notice is not in writing, within 48 
hours after the date of providing that 
notice, the assigned IRO must provide 
written confirmation of the decision to 
the claimant and the plan or issuer. 

(4) Alternative, Federally-administered 
external review process. Insured coverage 
not subject to an applicable State ex-
ternal review process under paragraph 
(c) of this section may elect to use ei-
ther the Federal external review proc-
ess, as set forth under paragraph (d) of 

this section or the Federally-adminis-
tered external review process, as set 
forth by HHS in guidance. In such cir-
cumstances, the requirement to pro-
vide external review under this para-
graph (d) is satisfied. 

(e) Form and manner of notice—(1) In 
general. For purposes of this section, a 
group health plan and a health insur-
ance issuer offering group health insur-
ance coverage are considered to pro-
vide relevant notices in a culturally 
and linguistically appropriate manner 
if the plan or issuer meets all the re-
quirements of paragraph (e)(2) of this 
section with respect to the applicable 
non-English languages described in 
paragraph (e)(3) of this section. 

(2) Requirements. (i) The plan or issuer 
must provide oral language services 
(such as a telephone customer assist-
ance hotline) that includes answering 
questions in any applicable non- 
English language and providing assist-
ance with filing claims and appeals (in-
cluding external review) in any appli-
cable non-English language; 

(ii) The plan or issuer must provide, 
upon request, a notice in any applica-
ble non-English language; and 

(iii) The plan or issuer must include 
in the English versions of all notices, a 
statement prominently displayed in 
any applicable non-English language 
clearly indicating how to access the 
language services provided by the plan 
or issuer. 

(3) Applicable non-English language. 
With respect to an address in any 
United States county to which a notice 
is sent, a non-English language is an 
applicable non-English language if ten 
percent or more of the population re-
siding in the county is literate only in 
the same non-English language, as de-
termined in guidance published by the 
Secretary. 

(f) Secretarial authority. The Sec-
retary may determine that the exter-
nal review process of a group health 
plan or health insurance issuer, in op-
eration as of March 23, 2010, is consid-
ered in compliance with the applicable 
process established under paragraph (c) 
or (d) of this section if it substantially 
meets the requirements of paragraph 
(c) or (d) of this section, as applicable. 

(g) Applicability date. The provisions 
of this section are applicable to group 
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health plans and health insurance 
issuers for plan years beginning on or 
after January 1, 2017. Until the applica-
bility date for this regulation, plans 
and issuers are required to continue to 
comply with the corresponding sec-
tions of 29 CFR part 2590, contained in 
the 29 CFR, parts 1927 to end, edition 
revised as of July 1, 2015. 

[80 FR 72264, Nov. 18, 2015] 

§ 2590.715–2719A Patient protections. 
(a) Choice of health care professional— 

(1) Designation of primary care provider— 
(i) In general. If a group health plan, or 
a health insurance issuer offering 
group health insurance coverage, re-
quires or provides for designation by a 
participant or beneficiary of a partici-
pating primary care provider, then the 
plan or issuer must permit each partic-
ipant or beneficiary to designate any 
participating primary care provider 
who is available to accept the partici-
pant or beneficiary. In such a case, the 
plan or issuer must comply with the 
rules of paragraph (a)(4) of this section 
by informing each participant of the 
terms of the plan or health insurance 
coverage regarding designation of a 
primary care provider. 

(ii) Construction. Nothing in para-
graph (a)(1)(i) of this section is to be 
construed to prohibit the application of 
reasonable and appropriate geographic 
limitations with respect to the selec-
tion of primary care providers, in ac-
cordance with the terms of the plan or 
coverage, the underlying provider con-
tracts, and applicable State law. 

(iii) Example. The rules of this para-
graph (a)(1) are illustrated by the fol-
lowing example: 

Example. (i) Facts. A group health plan re-
quires individuals covered under the plan to 
designate a primary care provider. The plan 
permits each individual to designate any pri-
mary care provider participating in the 
plan’s network who is available to accept the 
individual as the individual’s primary care 
provider. If an individual has not designated 
a primary care provider, the plan designates 
one until one has been designated by the in-
dividual. The plan provides a notice that sat-
isfies the requirements of paragraph (a)(4) of 
this section regarding the ability to des-
ignate a primary care provider. 

(ii) Conclusion. In this Example, the plan 
has satisfied the requirements of paragraph 
(a) of this section. 

(2) Designation of pediatrician as pri-
mary care provider—(i) In general. If a 
group health plan, or a health insur-
ance issuer offering group health insur-
ance coverage, requires or provides for 
the designation of a participating pri-
mary care provider for a child by a par-
ticipant or beneficiary, the plan or 
issuer must permit the participant or 
beneficiary to designate a physician 
(allopathic or osteopathic) who special-
izes in pediatrics (including pediatric 
subspecialties, based on the scope of 
that provider’s license under applicable 
State law) as the child’s primary care 
provider if the provider participates in 
the network of the plan or issuer and is 
available to accept the child. In such a 
case, the plan or issuer must comply 
with the rules of paragraph (a)(4) of 
this section by informing each partici-
pant of the terms of the plan or health 
insurance coverage regarding designa-
tion of a pediatrician as the child’s pri-
mary care provider. 

(ii) Construction. Nothing in para-
graph (a)(2)(i) of this section is to be 
construed to waive any exclusions of 
coverage under the terms and condi-
tions of the plan or health insurance 
coverage with respect to coverage of 
pediatric care. 

(iii) Examples. The rules of this para-
graph (a)(2) are illustrated by the fol-
lowing examples: 

Example 1. (i) Facts. A group health plan’s 
HMO designates for each participant a physi-
cian who specializes in internal medicine to 
serve as the primary care provider for the 
participant and any beneficiaries. Partici-
pant A requests that Pediatrician B be des-
ignated as the primary care provider for A’s 
child. B is a participating provider in the 
HMO’s network and is available to accept 
the child. 

(ii) Conclusion. In this Example 1, the HMO 
must permit A’s designation of B as the pri-
mary care provider for A’s child in order to 
comply with the requirements of this para-
graph (a)(2). 

Example 2. (i) Facts. Same facts as Example 
1, except that A takes A’s child to B for 
treatment of the child’s severe shellfish al-
lergies. B wishes to refer A’s child to an al-
lergist for treatment. The HMO, however, 
does not provide coverage for treatment of 
food allergies, nor does it have an allergist 
participating in its network, and it therefore 
refuses to authorize the referral. 

(ii) Conclusion. In this Example 2, the HMO 
has not violated the requirements of this 
paragraph (a)(2) because the exclusion of 
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treatment for food allergies is in accordance 
with the terms of A’s coverage. 

(3) Patient access to obstetrical and 
gynecological care—(i) General rights— 
(A) Direct access. A group health plan, 
or a health insurance issuer offering 
group health insurance coverage, de-
scribed in paragraph (a)(3)(ii) of this 
section may not require authorization 
or referral by the plan, issuer, or any 
person (including a primary care pro-
vider) in the case of a female partici-
pant or beneficiary who seeks coverage 
for obstetrical or gynecological care 
provided by a participating health care 
professional who specializes in obstet-
rics or gynecology. In such a case, the 
plan or issuer must comply with the 
rules of paragraph (a)(4) of this section 
by informing each participant that the 
plan may not require authorization or 
referral for obstetrical or gyneco-
logical care by a participating health 
care professional who specializes in ob-
stetrics or gynecology. The plan or 
issuer may require such a professional 
to agree to otherwise adhere to the 
plan’s or issuer’s policies and proce-
dures, including procedures regarding 
referrals and obtaining prior authoriza-
tion and providing services pursuant to 
a treatment plan (if any) approved by 
the plan or issuer. For purposes of this 
paragraph (a)(3), a health care profes-
sional who specializes in obstetrics or 
gynecology is any individual (including 
a person other than a physician) who is 
authorized under applicable State law 
to provide obstetrical or gynecological 
care. 

(B) Obstetrical and gynecological care. 
A group health plan or health insur-
ance issuer described in paragraph 
(a)(3)(ii) of this section must treat the 
provision of obstetrical and gyneco-
logical care, and the ordering of re-
lated obstetrical and gynecological 
items and services, pursuant to the di-
rect access described under paragraph 
(a)(3)(i)(A) of this section, by a partici-
pating health care professional who 
specializes in obstetrics or gynecology 
as the authorization of the primary 
care provider. 

(ii) Application of paragraph. A group 
health plan, or a health insurance 
issuer offering group health insurance 
coverage, is described in this paragraph 
(a)(3) if the plan or issuer— 

(A) Provides coverage for obstetrical 
or gynecological care; and 

(B) Requires the designation by a 
participant or beneficiary of a partici-
pating primary care provider. 

(iii) Construction. Nothing in para-
graph (a)(3)(i) of this section is to be 
construed to— 

(A) Waive any exclusions of coverage 
under the terms and conditions of the 
plan or health insurance coverage with 
respect to coverage of obstetrical or 
gynecological care; or 

(B) Preclude the group health plan or 
health insurance issuer involved from 
requiring that the obstetrical or gyne-
cological provider notify the primary 
care health care professional or the 
plan or issuer of treatment decisions. 

(iv) Examples. The rules of this para-
graph (a)(3) are illustrated by the fol-
lowing examples: 

Example 1. (i) Facts. A group health plan re-
quires each participant to designate a physi-
cian to serve as the primary care provider 
for the participant and the participant’s 
family. Participant A, a female, requests a 
gynecological exam with Physician B, an in- 
network physician specializing in gyneco-
logical care. The group health plan requires 
prior authorization from A’s designated pri-
mary care provider for the gynecological 
exam. 

(ii) Conclusion. In this Example 1, the group 
health plan has violated the requirements of 
this paragraph (a)(3) because the plan re-
quires prior authorization from A’s primary 
care provider prior to obtaining gyneco-
logical services. 

Example 2. (i) Facts. Same facts as Example 
1 except that A seeks gynecological services 
from C, an out-of-network provider. 

(ii) Conclusion. In this Example 2, the group 
health plan has not violated the require-
ments of this paragraph (a)(3) by requiring 
prior authorization because C is not a par-
ticipating health care provider. 

Example 3. (i) Facts. Same facts as Example 
1 except that the group health plan only re-
quires B to inform A’s designated primary 
care physician of treatment decisions. 

(ii) Conclusion. In this Example 3, the group 
health plan has not violated the require-
ments of this paragraph (a)(3) because A has 
direct access to B without prior authoriza-
tion. The fact that the group health plan re-
quires notification of treatment decisions to 
the designated primary care physician does 
not violate this paragraph (a)(3). 

Example 4. (i) Facts. A group health plan re-
quires each participant to designate a physi-
cian to serve as the primary care provider 
for the participant and the participant’s 
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family. The group health plan requires prior 
authorization before providing benefits for 
uterine fibroid embolization. 

(ii) Conclusion. In this Example 4, the plan 
requirement for prior authorization before 
providing benefits for uterine fibroid 
embolization does not violate the require-
ments of this paragraph (a)(3) because, 
though the prior authorization requirement 
applies to obstetrical services, it does not re-
strict access to any providers specializing in 
obstetrics or gynecology. 

(4) Notice of right to designate a pri-
mary care provider—(i) In general. If a 
group health plan or health insurance 
issuer requires the designation by a 
participant or beneficiary of a primary 
care provider, the plan or issuer must 
provide a notice informing each partic-
ipant of the terms of the plan or health 
insurance coverage regarding designa-
tion of a primary care provider and of 
the rights— 

(A) Under paragraph (a)(1)(i) of this 
section, that any participating primary 
care provider who is available to ac-
cept the participant or beneficiary can 
be designated; 

(B) Under paragraph (a)(2)(i) of this 
section, with respect to a child, that 
any participating physician who spe-
cializes in pediatrics can be designated 
as the primary care provider; and 

(C) Under paragraph (a)(3)(i) of this 
section, that the plan may not require 
authorization or referral for obstetrical 
or gynecological care by a partici-
pating health care professional who 
specializes in obstetrics or gynecology. 

(ii) Timing. The notice described in 
paragraph (a)(4)(i) of this section must 
be included whenever the plan or issuer 
provides a participant with a summary 
plan description or other similar de-
scription of benefits under the plan or 
health insurance coverage. 

(iii) Model language. The following 
model language can be used to satisfy 
the notice requirement described in 
paragraph (a)(4)(i) of this section: 

(A) For plans and issuers that require 
or allow for the designation of primary 
care providers by participants or bene-
ficiaries, insert: 

[Name of group health plan or health in-
surance issuer] generally [requires/allows] 
the designation of a primary care provider. 
You have the right to designate any primary 
care provider who participates in our net-
work and who is available to accept you or 

your family members. [If the plan or health 
insurance coverage designates a primary 
care provider automatically, insert: Until 
you make this designation, [name of group 
health plan or health insurance issuer] des-
ignates one for you.] For information on how 
to select a primary care provider, and for a 
list of the participating primary care pro-
viders, contact the [plan administrator or 
issuer] at [insert contact information]. 

(B) For plans and issuers that require 
or allow for the designation of a pri-
mary care provider for a child, add: 

For children, you may designate a 
pediatrician as the primary care pro-
vider. 

(C) For plans and issuers that provide 
coverage for obstetric or gynecological 
care and require the designation by a 
participant or beneficiary of a primary 
care provider, add: 

You do not need prior authorization from 
[name of group health plan or issuer] or from 
any other person (including a primary care 
provider) in order to obtain access to obstet-
rical or gynecological care from a health 
care professional in our network who special-
izes in obstetrics or gynecology. The health 
care professional, however, may be required 
to comply with certain procedures, including 
obtaining prior authorization for certain 
services, following a pre-approved treatment 
plan, or procedures for making referrals. For 
a list of participating health care profes-
sionals who specialize in obstetrics or gyne-
cology, contact the [plan administrator or 
issuer] at [insert contact information]. 

(b) Coverage of emergency services—(1) 
Scope. If a group health plan, or a 
health insurance issuer offering group 
health insurance coverage, provides 
any benefits with respect to services in 
an emergency department of a hos-
pital, the plan or issuer must cover 
emergency services (as defined in para-
graph (b)(4)(ii) of this section) con-
sistent with the rules of this paragraph 
(b). 

(2) General rules. A plan or issuer sub-
ject to the requirements of this para-
graph (b) must provide coverage for 
emergency services in the following 
manner— 

(i) Without the need for any prior au-
thorization determination, even if the 
emergency services are provided on an 
out-of-network basis; 

(ii) Without regard to whether the 
health care provider furnishing the 
emergency services is a participating 
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network provider with respect to the 
services; 

(iii) If the emergency services are 
provided out of network, without im-
posing any administrative requirement 
or limitation on coverage that is more 
restrictive than the requirements or 
limitations that apply to emergency 
services received from in-network pro-
viders; 

(iv) If the emergency services are 
provided out of network, by complying 
with the cost-sharing requirements of 
paragraph (b)(3) of this section; and 

(v) Without regard to any other term 
or condition of the coverage, other 
than— 

(A) The exclusion of or coordination 
of benefits; 

(B) An affiliation or waiting period 
permitted under part 7 of ERISA, part 
A of title XXVII of the PHS Act, or 
chapter 100 of the Internal Revenue 
Code; or 

(C) Applicable cost sharing. 
(3) Cost-sharing requirements—(i) Co-

payments and coinsurance. Any cost- 
sharing requirement expressed as a co-
payment amount or coinsurance rate 
imposed with respect to a participant 
or beneficiary for out-of-network emer-
gency services cannot exceed the cost- 
sharing requirement imposed with re-
spect to a participant or beneficiary if 
the services were provided in-network. 
However, a participant or beneficiary 
may be required to pay, in addition to 
the in-network cost sharing, the excess 
of the amount the out-of-network pro-
vider charges over the amount the plan 
or issuer is required to pay under this 
paragraph (b)(3)(i). A group health plan 
or health insurance issuer complies 
with the requirements of this para-
graph (b)(3) if it provides benefits with 
respect to an emergency service in an 
amount at least equal to the greatest 
of the three amounts specified in para-
graphs (b)(3)(i)(A), (B), and (C) of this 
section (which are adjusted for in-net-
work cost-sharing requirements). 

(A) The amount negotiated with in- 
network providers for the emergency 
service furnished, excluding any in-net-
work copayment or coinsurance im-
posed with respect to the participant 
or beneficiary. If there is more than 
one amount negotiated with in-net-
work providers for the emergency serv-

ice, the amount described under this 
paragraph (b)(3)(i)(A) is the median of 
these amounts, excluding any in-net-
work copayment or coinsurance im-
posed with respect to the participant 
or beneficiary. In determining the me-
dian described in the preceding sen-
tence, the amount negotiated with 
each in-network provider is treated as 
a separate amount (even if the same 
amount is paid to more than one pro-
vider). If there is no per-service 
amount negotiated with in-network 
providers (such as under a capitation 
or other similar payment arrange-
ment), the amount under this para-
graph (b)(3)(i)(A) is disregarded. 

(B) The amount for the emergency 
service calculated using the same 
method the plan generally uses to de-
termine payments for out-of-network 
services (such as the usual, customary, 
and reasonable amount), excluding any 
in-network copayment or coinsurance 
imposed with respect to the participant 
or beneficiary. The amount in this 
paragraph (b)(3)(i)(B) is determined 
without reduction for out-of-network 
cost sharing that generally applies 
under the plan or health insurance cov-
erage with respect to out-of-network 
services. Thus, for example, if a plan 
generally pays 70 percent of the usual, 
customary, and reasonable amount for 
out-of-network services, the amount in 
this paragraph (b)(3)(i)(B) for an emer-
gency service is the total (that is, 100 
percent) of the usual, customary, and 
reasonable amount for the service, not 
reduced by the 30 percent coinsurance 
that would generally apply to out-of- 
network services (but reduced by the 
in-network copayment or coinsurance 
that the individual would be respon-
sible for if the emergency service had 
been provided in-network). 

(C) The amount that would be paid 
under Medicare (part A or part B of 
title XVIII of the Social Security Act, 
42 U.S.C. 1395 et seq.) for the emergency 
service, excluding any in-network co-
payment or coinsurance imposed with 
respect to the participant or bene-
ficiary. 

(ii) Other cost sharing. Any cost-shar-
ing requirement other than a copay-
ment or coinsurance requirement (such 
as a deductible or out-of-pocket max-
imum) may be imposed with respect to 
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emergency services provided out of 
network if the cost-sharing require-
ment generally applies to out-of-net-
work benefits. A deductible may be im-
posed with respect to out-of-network 
emergency services only as part of a 
deductible that generally applies to 
out-of-network benefits. If an out-of- 
pocket maximum generally applies to 
out-of-network benefits, that out-of- 
pocket maximum must apply to out-of- 
network emergency services. 

(iii) Special rules regarding out-of-net-
work minimum payment standards. (A) 
The minimum payment standards set 
forth under paragraph (b)(3) of this sec-
tion do not apply in cases where State 
law prohibits a participant or bene-
ficiary from being required to pay, in 
addition to the in-network cost shar-
ing, the excess of the amount the out- 
of-network provider charges over the 
amount the plan or issuer provides in 
benefits, or where a group health plan 
or health insurance issuer is contrac-
tually responsible for such amounts. 
Nonetheless, in such cases, a plan or 
issuer may not impose any copayment 
or coinsurance requirement for out-of- 
network emergency services that is 
higher than the copayment or coinsur-
ance requirement that would apply if 
the services were provided in network. 

(B) A group health plan and health 
insurance issuer must provide a partic-
ipant or beneficiary adequate and 
prominent notice of their lack of finan-
cial responsibility with respect to the 
amounts described under this para-
graph (b)(3)(iii), to prevent inadvertent 
payment by the participant or bene-
ficiary. 

(iv) Examples. The rules of this para-
graph (b)(3) are illustrated by the fol-
lowing examples. In all of these exam-
ples, the group health plan covers bene-
fits with respect to emergency services. 

Example 1. (i) Facts. A group health plan 
imposes a 25% coinsurance responsibility on 
individuals who are furnished emergency 
services, whether provided in network or out 
of network. If a covered individual notifies 
the plan within two business days after the 
day an individual receives treatment in an 
emergency department, the plan reduces the 
coinsurance rate to 15%. 

(ii) Conclusion. In this Example 1, the re-
quirement to notify the plan in order to re-
ceive a reduction in the coinsurance rate 
does not violate the requirement that the 

plan cover emergency services without the 
need for any prior authorization determina-
tion. This is the result even if the plan re-
quired that it be notified before or at the 
time of receiving services at the emergency 
department in order to receive a reduction in 
the coinsurance rate. 

Example 2. (i) Facts. A group health plan 
imposes a $60 copayment on emergency serv-
ices without preauthorization, whether pro-
vided in network or out of network. If emer-
gency services are preauthorized, the plan 
waives the copayment, even if it later deter-
mines the medical condition was not an 
emergency medical condition. 

(ii) Conclusion. In this Example 2, by requir-
ing an individual to pay more for emergency 
services if the individual does not obtain 
prior authorization, the plan violates the re-
quirement that the plan cover emergency 
services without the need for any prior au-
thorization determination. (By contrast, if, 
to have the copayment waived, the plan 
merely required that it be notified rather 
than a prior authorization, then the plan 
would not violate the requirement that the 
plan cover emergency services without the 
need for any prior authorization determina-
tion.) 

Example 3. (i) Facts. A group health plan 
covers individuals who receive emergency 
services with respect to an emergency med-
ical condition from an out-of-network pro-
vider. The plan has agreements with in-net-
work providers with respect to a certain 
emergency service. Each provider has agreed 
to provide the service for a certain amount. 
Among all the providers for the service: One 
has agreed to accept $85, two have agreed to 
accept $100, two have agreed to accept $110, 
three have agreed to accept $120, and one has 
agreed to accept $150. Under the agreement, 
the plan agrees to pay the providers 80% of 
the agreed amount, with the individual re-
ceiving the service responsible for the re-
maining 20%. 

(ii) Conclusion. In this Example 3, the values 
taken into account in determining the me-
dian are $85, $100, $100, $110, $110, $120, $120, 
$120, and $150. Therefore, the median amount 
among those agreed to for the emergency 
service is $110, and the amount under para-
graph (b)(3)(i)(A) of this section is 80% of $110 
($88). 

Example 4. (i) Facts. Same facts as Example 
3. Subsequently, the plan adds another pro-
vider to its network, who has agreed to ac-
cept $150 for the emergency service. 

(ii) Conclusion. In this Example 4, the me-
dian amount among those agreed to for the 
emergency service is $115. (Because there is 
no one middle amount, the median is the av-
erage of the two middle amounts, $110 and 
$120.) Accordingly, the amount under para-
graph (b)(3)(i)(A) of this section is 80% of $115 
($92). 
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Example 5. (i) Facts. Same facts as Example 
4. An individual covered by the plan receives 
the emergency service from an out-of-net-
work provider, who charges $125 for the serv-
ice. With respect to services provided by out- 
of-network providers generally, the plan re-
imburses covered individuals 50% of the rea-
sonable amount charged by the provider for 
medical services. For this purpose, the rea-
sonable amount for any service is based on 
information on charges by all providers col-
lected by a third party, on a zip code by zip 
code basis, with the plan treating charges at 
a specified percentile as reasonable. For the 
emergency service received by the indi-
vidual, the reasonable amount calculated 
using this method is $116. The amount that 
would be paid under Medicare for the emer-
gency service, excluding any copayment or 
coinsurance for the service, is $80. 

(ii) Conclusion. In this Example 5, the plan 
is responsible for paying $92.80, 80% of $116. 
The median amount among those agreed to 
for the emergency service is $115 and the 
amount the plan would pay is $92 (80% of 
$115); the amount calculated using the same 
method the plan uses to determine payments 
for out-of-network services—$116—excluding 
the in-network 20% coinsurance, is $92.80; 
and the Medicare payment is $80. Thus, the 
greatest amount is $92.80. The individual is 
responsible for the remaining $32.20 charged 
by the out-of-network provider. 

Example 6. (i) Facts. Same facts as Example 
5. The group health plan generally imposes a 
$250 deductible for in-network health care. 
With respect to all health care provided by 
out-of-network providers, the plan imposes a 
$500 deductible. (Covered in-network claims 
are credited against the deductible.) The in-
dividual has incurred and submitted $260 of 
covered claims prior to receiving the emer-
gency service out of network. 

(ii) Conclusion. In this Example 6, the plan 
is not responsible for paying anything with 
respect to the emergency service furnished 
by the out-of-network provider because the 
covered individual has not satisfied the high-
er deductible that applies generally to all 
health care provided out of network. How-
ever, the amount the individual is required 
to pay is credited against the deductible. 

(4) Definitions. The definitions in this 
paragraph (b)(4) govern in applying the 
provisions of this paragraph (b). 

(i) Emergency medical condition. The 
term emergency medical condition means 
a medical condition manifesting itself 
by acute symptoms of sufficient sever-
ity (including severe pain) so that a 
prudent layperson, who possesses an 
average knowledge of health and medi-
cine, could reasonably expect the ab-
sence of immediate medical attention 
to result in a condition described in 

clause (i), (ii), or (iii) of section 
1867(e)(1)(A) of the Social Security Act 
(42 U.S.C. 1395dd(e)(1)(A)). (In that pro-
vision of the Social Security Act, 
clause (i) refers to placing the health of 
the individual (or, with respect to a 
pregnant woman, the health of the 
woman or her unborn child) in serious 
jeopardy; clause (ii) refers to serious 
impairment to bodily functions; and 
clause (iii) refers to serious dysfunc-
tion of any bodily organ or part.) 

(ii) Emergency services. The term emer-
gency services means, with respect to an 
emergency medical condition— 

(A) A medical screening examination 
(as required under section 1867 of the 
Social Security Act, 42 U.S.C. 1395dd) 
that is within the capability of the 
emergency department of a hospital, 
including ancillary services routinely 
available to the emergency department 
to evaluate such emergency medical 
condition, and 

(B) Such further medical examina-
tion and treatment, to the extent they 
are within the capabilities of the staff 
and facilities available at the hospital, 
as are required under section 1867 of 
the Social Security Act (42 U.S.C. 
1395dd) to stabilize the patient. 

(iii) Stabilize. The term to stabilize, 
with respect to an emergency medical 
condition (as defined in paragraph 
(b)(4)(i) of this section) has the mean-
ing given in section 1867(e)(3) of the So-
cial Security Act (42 U.S.C. 
1395dd(e)(3)). 

(c) Applicability date. The provisions 
of this section are applicable to group 
health plans and health insurance 
issuers for plan years beginning on or 
after January 1, 2017. Until the applica-
bility date for this regulation, plans 
and issuers are required to continue to 
comply with the corresponding sec-
tions of 29 CFR part 2590, contained in 
the 29 CFR, parts 1927 to end, edition 
revised as of July 1, 2015. 

[80 FR 72270, Nov. 18, 2015] 

Subpart D—General Provisions 
Related to Subparts B and C 

SOURCE: 62 FR 16941, Apr. 8, 1997, unless 
otherwise noted. Redesignated at 65 FR 82142, 
Dec. 27, 2000. 
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§ 2590.731 Preemption; State flexi-
bility; construction. 

(a) Continued applicability of State law 
with respect to health insurance issuers. 
Subject to paragraph (b) of this section 
and except as provided in paragraph (c) 
of this section, part 7 of subtitle B of 
Title I of the Act is not to be construed 
to supersede any provision of State law 
which establishes, implements, or con-
tinues in effect any standard or re-
quirement solely relating to health in-
surance issuers in connection with 
group health insurance coverage except 
to the extent that such standard or re-
quirement prevents the application of a 
requirement of this part. 

(b) Continued preemption with respect 
to group health plans. Nothing in part 7 
of subtitle B of Title I of the Act af-
fects or modifies the provisions of sec-
tion 514 of the Act with respect to 
group health plans. 

(c) Special rules—(1) In general. Sub-
ject to paragraph (c)(2) of this section, 
the provisions of part 7 of subtitle B of 
Title I of the Act relating to health in-
surance coverage offered by a health 
insurance issuer supersede any provi-
sion of State law which establishes, im-
plements, or continues in effect a 
standard or requirement applicable to 
imposition of a preexisting condition 
exclusion specifically governed by sec-
tion 701 which differs from the stand-
ards or requirements specified in such 
section. 

(2) Exceptions. Only in relation to 
health insurance coverage offered by a 
health insurance issuer, the provisions 
of this part do not supersede any provi-
sion of State law to the extent that 
such provision requires special enroll-
ment periods in addition to those re-
quired under section 701(f) of the Act. 

(d) Definitions—(1) State law. For pur-
poses of this section the term State law 
includes all laws, decisions, rules, regu-
lations, or other State action having 
the effect of law, of any State. A law of 
the United States applicable only to 
the District of Columbia is treated as a 
State law rather than a law of the 
United States. 

(2) State. For purposes of this section 
the term State includes a State (as de-
fined in § 2590.701–2), any political sub-

divisions of a State, or any agency or 
instrumentality of either. 

[69 FR 78778, Dec. 30, 2004; 70 FR 21147, Apr. 
25, 2005; 79 FR 10312, Feb. 24, 2014] 

§ 2590.732 Special rules relating to 
group health plans. 

(a) Group health plan—(1) Defined. A 
group health plan means an employee 
welfare benefit plan to the extent that 
the plan provides medical care (includ-
ing items and services paid for as med-
ical care) to employees (including both 
current and former employees) or their 
dependents (as defined under the terms 
of the plan) directly or through insur-
ance, reimbursement, or otherwise. 

(2) Determination of number of plans. 
[Reserved] 

(b) General exception for certain small 
group health plans. (1) Subject to para-
graph (b)(2) of this section, the require-
ments of this part do not apply to any 
group health plan (and group health in-
surance coverage) for any plan year, if 
on the first day of the plan year, the 
plan has fewer than two participants 
who are current employees. 

(2) The following requirements apply 
without regard to paragraph (b)(1) of 
this section: 

(i) Section 2590.702(b) of this Part, as 
such section applies with respect to ge-
netic information as a health factor. 

(ii) Section 2590.702(c) of this Part, as 
such section applies with respect to ge-
netic information as a health factor. 

(iii) Section 2590.702(e) of this Part, 
as such section applies with respect to 
genetic information as a health factor. 

(iv) Section 2590.702–1(b) of this Part. 
(v) Section 2590.702–1(c) of this Part. 
(vi) Section 2590.702–1(d) of this Part. 
(vii) Section 2590.702–1(e) of this Part. 
(viii) Section 2590.711 of this Part. 
(c) Excepted benefits—(1) In general. 

The requirements of this Part do not 
apply to any group health plan (or any 
group health insurance coverage) in re-
lation to its provision of the benefits 
described in paragraph (c)(2), (3), (4), or 
(5) of this section (or any combination 
of these benefits). 

(2) Benefits excepted in all cir-
cumstances. The following benefits are 
excepted in all circumstances— 

(i) Coverage only for accident (in-
cluding accidental death and dis-
memberment); 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00906 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



897 

Employee Benefits Security Admin., DOL § 2590.732 

(ii) Disability income coverage; 
(iii) Liability insurance, including 

general liability insurance and auto-
mobile liability insurance; 

(iv) Coverage issued as a supplement 
to liability insurance; 

(v) Workers’ compensation or similar 
coverage; 

(vi) Automobile medical payment in-
surance; 

(vii) Credit-only insurance (for exam-
ple, mortgage insurance); and 

(viii) Coverage for on-site medical 
clinics. 

(ix) Travel insurance, within the 
meaning of § 2590.701–2. 

(3) Limited excepted benefits—(i) In 
general. Limited-scope dental benefits, 
limited-scope vision benefits, or long- 
term care benefits are excepted if they 
are provided under a separate policy, 
certificate, or contract of insurance, or 
are otherwise not an integral part of a 
group health plan as described in para-
graph (c)(3)(ii) of this section. In addi-
tion, benefits provided under a health 
flexible spending arrangement (health 
FSA) are excepted benefits if they sat-
isfy the requirements of paragraph 
(c)(3)(v) of this section; benefits pro-
vided under an employee assistance 
program are excepted benefits if they 
satisfy the requirements of paragraph 
(c)(3)(vi) of this section; benefits pro-
vided under limited wraparound cov-
erage are excepted benefits if they sat-
isfy the requirements of paragraph 
(c)(3)(vii) of this section; and benefits 
provided under a health reimbursement 
arrangement or other account-based 
group health plan, other than a health 
FSA, are excepted benefits if they sat-
isfy the requirements of paragraph 
(c)(3)(viii) of this section. 

(ii) Not an integral part of a group 
health plan. For purposes of this para-
graph (c)(3), benefits are not an inte-
gral part of a group health plan 
(whether the benefits are provided 
through the same plan, a separate plan, 
or as the only plan offered to partici-
pants) if either paragraph (c)(3)(ii)(A) 
or (B) are satisfied. 

(A) Participants may decline cov-
erage. For example, a participant may 
decline coverage if the participant can 
opt out of the coverage upon request, 
whether or not there is a participant 
contribution required for the coverage. 

(B) Claims for the benefits are ad-
ministered under a contract separate 
from claims administration for any 
other benefits under the plan. 

(iii) Limited scope—(A) Dental benefits. 
Limited scope dental benefits are bene-
fits substantially all of which are for 
treatment of the mouth (including any 
organ or structure within the mouth). 

(B) Vision benefits. Limited scope vi-
sion benefits are benefits substantially 
all of which are for treatment of the 
eye. 

(iv) Long-term care. Long-term care 
benefits are benefits that are either— 

(A) Subject to State long-term care 
insurance laws; 

(B) For qualified long-term care serv-
ices, as defined in section 7702B(c)(1) of 
the Internal Revenue Code, or provided 
under a qualified long-term care insur-
ance contract, as defined in section 
7702B(b) of the Internal Revenue Code; 
or 

(C) Based on cognitive impairment or 
a loss of functional capacity that is ex-
pected to be chronic. 

(v) Health flexible spending arrange-
ments. Benefits provided under a health 
flexible spending arrangement (as de-
fined in section 106(c)(2) of the Internal 
Revenue Code) are excepted for a class 
of participants only if they satisfy the 
following two requirements— 

(A) Other group health plan coverage, 
not limited to excepted benefits, is 
made available for the year to the class 
of participants by reason of their em-
ployment; and 

(B) The arrangement is structured so 
that the maximum benefit payable to 
any participant in the class for a year 
cannot exceed two times the partici-
pant’s salary reduction election under 
the arrangement for the year (or, if 
greater, cannot exceed $500 plus the 
amount of the participant’s salary re-
duction election). For this purpose, any 
amount that an employee can elect to 
receive as taxable income but elects to 
apply to the health flexible spending 
arrangement is considered a salary re-
duction election (regardless of whether 
the amount is characterized as salary 
or as a credit under the arrangement). 

(vi) Employee assistance programs. 
Benefits provided under employee as-
sistance programs are excepted if they 
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satisfy all of the requirements of this 
paragraph (c)(3)(vi). 

(A) The program does not provide sig-
nificant benefits in the nature of med-
ical care. For this purpose, the 
amount, scope and duration of covered 
services are taken into account. 

(B) The benefits under the employee 
assistance program are not coordinated 
with benefits under another group 
health plan, as follows: 

(1) Participants in the other group 
health plan must not be required to use 
and exhaust benefits under the em-
ployee assistance program (making the 
employee assistance program a gate-
keeper) before an individual is eligible 
for benefits under the other group 
health plan; and 

(2) Participant eligibility for benefits 
under the employee assistance program 
must not be dependent on participation 
in another group health plan. 

(C) No employee premiums or con-
tributions are required as a condition 
of participation in the employee assist-
ance program. 

(D) There is no cost sharing under 
the employee assistance program. 

(vii) Limited wraparound coverage. 
Limited benefits provided through a 
group health plan that wrap around eli-
gible individual health insurance (or 
Basic Health Plan coverage described 
in section 1331 of the Patient Protec-
tion and Affordable Care Act); or that 
wrap around coverage under a Multi- 
State Plan described in section 1334 of 
the Patient Protection and Affordable 
Care Act, collectively referred to as 
‘‘limited wraparound coverage,’’ are ex-
cepted benefits if all of the following 
conditions are satisfied. For this pur-
pose, eligible individual health insur-
ance is individual health insurance 
coverage that is not a grandfathered 
health plan (as described in section 1251 
of the Patient Protection and Afford-
able Care Act and § 2590.715–1251), not a 
transitional individual health insur-
ance plan (as described in the March 5, 
2014 Insurance Standards Bulletin Se-
ries—Extension of Transitional Policy 
through October 1, 2016), and does not 
consist solely of excepted benefits (as 
defined in paragraph (c) of this sec-
tion). 

(A) Covers additional benefits. The lim-
ited wraparound coverage provides 

meaningful benefits beyond coverage of 
cost sharing under either the eligible 
individual health insurance, Basic 
Health Program coverage, or Multi- 
State Plan coverage. The limited wrap-
around coverage must not provide ben-
efits only under a coordination-of-ben-
efits provision and must not consist of 
an account-based reimbursement ar-
rangement. 

(B) Limited in amount. The annual 
cost of coverage per employee (and any 
covered dependents, as defined in 
§ 2590.701–2) under the limited wrap-
around coverage does not exceed the 
greater of the amount determined 
under either paragraph (c)(3)(vii)(B)(1) 
or (2) of this section. Making a deter-
mination regarding the annual cost of 
coverage per employee must occur on 
an aggregate basis relying on sound ac-
tuarial principles. 

(1) The maximum permitted annual 
salary reduction contribution toward 
health flexible spending arrangements, 
indexed in the manner prescribed under 
section 125(i)(2) of the Code. For this 
purpose, the cost of coverage under the 
limited wraparound includes both em-
ployer and employee contributions to-
wards coverage and is determined in 
the same manner as the applicable pre-
mium is calculated under a COBRA 
continuation provision. 

(2) Fifteen percent of the cost of cov-
erage under the primary plan. For this 
purpose, the cost of coverage under the 
primary plan and under the limited 
wraparound coverage includes both em-
ployer and employee contributions to-
wards the coverage and each is deter-
mined in the same manner as the appli-
cable premium is calculated under a 
COBRA continuation provision. 

(C) Nondiscrimination. All of the con-
ditions of this paragraph (c)(3)(vii)(C) 
are satisfied. 

(1) No preexisting condition exclusion. 
The limited wraparound coverage does 
not impose any preexisting condition 
exclusion, consistent with the require-
ments of section 2704 of the PHS Act 
(incorporated by reference into section 
715 of ERISA) and § 2590.715–2704. 

(2) No discrimination based on health 
status. The limited wraparound cov-
erage does not discriminate against in-
dividuals in eligibility, benefits, or pre-
miums based on any health factor of an 
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individual (or any dependent of the in-
dividual, as defined in § 2590.701–2), con-
sistent with the requirements of sec-
tion 702 of ERISA and section 2705 of 
the PHS Act (incorporated by reference 
into section 715 of ERISA). 

(3) No discrimination in favor of highly 
compensated individuals. Neither the 
limited wraparound coverage, nor any 
other group health plan coverage of-
fered by the plan sponsor, fails to com-
ply with section 2716 of the PHS Act 
(incorporated by reference into section 
715 of ERISA) or fails to be excludible 
from income for any individual due to 
the application of section 105(h) of the 
Code (as applicable). 

(D) Plan eligibility requirements. Indi-
viduals eligible for the wraparound 
coverage are not enrolled in excepted 
benefit coverage under paragraph 
(c)(3)(v) of this section (relating to 
health FSAs). In addition, the condi-
tions set forth in either paragraph 
(c)(3)(vii)(D)(1) or (2) of this section are 
met. 

(1) Limited wraparound coverage that 
wraps around eligible individual insur-
ance for persons who are not full-time em-
ployees. Coverage that wraps around el-
igible individual health insurance (or 
that wraps around Basic Health Plan 
coverage) must satisfy all of the condi-
tions of this paragraph (c)(3)(vii)(D)(1). 

(i) For each year for which limited 
wraparound coverage is offered, the 
employer that is the sponsor of the 
plan offering limited wraparound cov-
erage, or the employer participating in 
a plan offering limited wraparound 
coverage, offers to its full-time em-
ployees coverage that is substantially 
similar to coverage that the employer 
would need to offer to its full-time em-
ployees in order not to be subject to a 
potential assessable payment under the 
employer shared responsibility provi-
sions of section 4980H(a) of the Code, if 
such provisions were applicable; pro-
vides minimum value (as defined in 
section 36B(c)(2)(C)(ii) of the Code); and 
is reasonably expected to be affordable 
(applying the safe harbor rules for de-
termining affordability set forth in 26 
CFR 54.4980H–5(e)(2)). If a plan or issuer 
providing limited wraparound coverage 
takes reasonable steps to ensure that 
employers disclose to the plan or issuer 
necessary information regarding their 

coverage offered and affordability in-
formation, the plan or issuer is per-
mitted to rely on reasonable represen-
tations by employers regarding this in-
formation, unless the plan or issuer has 
specific knowledge to the contrary. In 
the event that the employer that is the 
sponsor of the plan offering wrap-
around coverage, or the employer par-
ticipating in a plan offering wrap-
around coverage, has no full-time em-
ployees for any plan year limited wrap-
around coverage is offered, the require-
ment of this paragraph 
(c)(3)(vii)(D)(1)(i) is considered satis-
fied. 

(ii) Eligibility for the limited wrap-
around coverage is limited to employ-
ees who are reasonably determined at 
the time of enrollment to not be full- 
time employees (and their dependents, 
as defined in § 2590.701–2), or who are re-
tirees (and their dependents, as defined 
in § 2590.701–2). For this purpose, full- 
time employees are employees who are 
reasonably expected to work at least 
an average of 30 hours per week. 

(iii) Other group health plan cov-
erage, not limited to excepted benefits, 
is offered to the individuals eligible for 
the limited wraparound coverage. Only 
individuals eligible for the other group 
health plan coverage are eligible for 
the limited wraparound coverage. 

(2) Limited coverage that wraps around 
Multi-State Plan coverage. Coverage that 
wraps around Multi-State Plan cov-
erage must satisfy all of the conditions 
of this paragraph (c)(3)(vii)(D)(2). For 
this purpose, the term ‘‘full-time em-
ployee’’ means a ‘‘full-time employee’’ 
as defined in 26 CFR 54.4980H–1(a)(21) 
who is not in a limited non-assessment 
period for certain employees (as de-
fined in 26 CFR 54.4980H–1(a)(26)). More-
over, if a plan or issuer providing lim-
ited wraparound coverage takes rea-
sonable steps to ensure that employers 
disclose to the plan or issuer necessary 
information regarding their coverage 
offered and contribution levels for 2013 
or 2014 (as applicable), and for any year 
in which limited wraparound coverage 
is offered, the plan or issuer is per-
mitted to rely on reasonable represen-
tations by employers regarding this in-
formation, unless the plan or issuer has 
specific knowledge to the contrary. 
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Consistent with the reporting and eval-
uation criteria of paragraph 
(c)(3)(vii)(E) of this section, the Office 
of Personnel Management may verify 
that plans and issuers have reasonable 
mechanisms in place to ensure that 
contributing employers meet these 
standards. 

(i) The limited wraparound coverage 
is reviewed and approved by the Office 
of Personnel Management, consistent 
with the reporting and evaluation cri-
teria of paragraph (c)(3)(vii)(E) of this 
section, to provide benefits in conjunc-
tion with coverage under a Multi-State 
Plan authorized under section 1334 of 
the Patient Protection and Affordable 
Care Act. The Office of Personnel Man-
agement may revoke approval if it de-
termines that continued approval is in-
consistent with the reporting and eval-
uation criteria of paragraph 
(c)(3)(vii)(E) of this section. 

(ii) The employer offered coverage in 
the plan year that began in either 2013 
or 2014 that is substantially similar to 
coverage that the employer would need 
to have offered to its full-time employ-
ees in order to not be subject to an as-
sessable payment under the employer 
shared responsibility provisions of sec-
tion 4980H(a) of the Code, if such provi-
sions had been applicable. In the event 
that a plan that offered coverage in 
2013 or 2014 has no full-time employees 
for any plan year limited wraparound 
coverage is offered, the requirement of 
this paragraph (c)(3)(vii)(D)(2)(ii) is 
considered satisfied. 

(iii) In the plan year that began in ei-
ther 2013 or 2014, the employer offered 
coverage to a substantial portion of 
full-time employees that provided min-
imum value (as defined in section 
36B(c)(2)(C)(ii) of the Code) and was af-
fordable (applying the safe harbor rules 
for determining affordability set forth 
in 26 CFR 54.4980H–5(e)(2)). In the event 
that the plan that offered coverage in 
2013 or 2014 has no full-time employees 
for any plan year limited wraparound 
coverage is offered, the requirement of 
this paragraph (c)(3)(vii)(D)(2)(iii) is 
considered satisfied. 

(iv) For the duration of the pilot pro-
gram, as described in paragraph 
(c)(3)(vii)(F) of this section, the em-
ployer’s annual aggregate contribu-
tions for both primary and limited 

wraparound coverage are substantially 
the same as the employer’s total con-
tributions for coverage offered to full- 
time employees in 2013 or 2014. 

(E) Reporting—(1) Reporting by group 
health plans and group health insurance 
issuers. A self-insured group health 
plan, or a health insurance issuer, of-
fering or proposing to offer limited 
wraparound coverage in connection 
with Multi-State Plan coverage pursu-
ant to paragraph (c)(3)(vii)(D)(2) of this 
section reports to the Office of Per-
sonnel Management (OPM), in a form 
and manner specified in guidance, in-
formation OPM reasonably requires to 
determine whether the plan or issuer 
qualifies to offer such coverage or com-
plies with the applicable requirements 
of this section. 

(2) Reporting by group health plan 
sponsors. The plan sponsor of a group 
health plan offering limited wrap-
around coverage under paragraph 
(c)(3)(vii) of this section, must report 
to the Department of Health and 
Human Services (HHS), in a form and 
manner specified in guidance, informa-
tion HHS reasonably requires. 

(F) Pilot program with sunset. The pro-
visions of paragraph (c)(3)(vii) of this 
section apply to limited wraparound 
coverage that is first offered no earlier 
than January 1, 2016 and no later than 
December 31, 2018 and that ends no 
later than on the later of: 

(1) The date that is three years after 
the date limited wraparound coverage 
is first offered; or 

(2) The date on which the last collec-
tive bargaining agreement relating to 
the plan terminates after the date lim-
ited wraparound coverage is first of-
fered (determined without regard to 
any extension agreed to after the date 
limited wraparound coverage is first 
offered). 

(viii) Health reimbursement arrange-
ments (HRAs) and other account-based 
group health plans. Benefits provided 
under an HRA or other account-based 
group health plan, other than a health 
FSA, are excepted if they satisfy all of 
the requirements of this paragraph 
(c)(3)(viii). See paragraph (c)(3)(v) of 
this section for the circumstances in 
which benefits provided under a health 
FSA are excepted benefits. For pur-
poses of this paragraph (c)(3)(viii), the 
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term ‘‘HRA or other account-based 
group health plan’’ has the same mean-
ing as ‘‘account-based group health 
plan’’ set forth in § 2590.715–2711(d)(6)(i) 
of this part, except that the term does 
not include health FSAs. For ease of 
reference, an HRA or other account- 
based group health plan that satisfies 
the requirements of this paragraph 
(c)(3)(viii) is referred to as an excepted 
benefit HRA. 

(A) Otherwise not an integral part of 
the plan. Other group health plan cov-
erage that is not limited to excepted 
benefits and that is not an HRA or 
other account-based group health plan 
must be made available by the same 
plan sponsor for the plan year to the 
participant. 

(B) Benefits are limited in amount—(1) 
Limit on annual amounts made available. 
The amounts newly made available for 
each plan year under the HRA or other 
account-based group health plan do not 
exceed $1,800. In the case of any plan 
year beginning after December 31, 2020, 
the dollar amount in the preceding sen-
tence shall be increased by an amount 
equal to such dollar amount multiplied 
by the cost-of-living adjustment. The 
cost of living adjustment is the per-
centage (if any) by which the C–CPI–U 
for the preceding calendar year exceeds 
the C–CPI–U for calendar year 2019. The 
term ‘‘C–CPI–U’’ means the Chained 
Consumer Price Index for All Urban 
Consumers as published by the Bureau 
of Labor Statistics of the Department 
of Labor. The C–CPI–U for any calendar 
year is the average of the C–CPI–U as 
of the close of the 12-month period end-
ing on March 31 of such calendar year. 
The values of the C–CPI–U used for any 
calendar year shall be the latest values 
so published as of the date on which 
the Bureau publishes the initial value 
of the C–CPI–U for the month of March 
for the preceding calendar year. Any 
such increase that is not a multiple of 
$50 shall be rounded down to the next 
lowest multiple of $50. The Department 
of the Treasury and the Internal Rev-
enue Service will publish the adjusted 
amount for plan years beginning in any 
calendar year no later than June 1 of 
the preceding calendar year. 

(2) Carryover amounts. If the terms of 
the HRA or other account-based group 
health plan allow unused amounts to 

be made available to participants and 
dependents in later plan years, such 
carryover amounts are disregarded for 
purposes of determining whether bene-
fits are limited in amount. 

(3) Multiple HRAs or other account- 
based group health plans. If the plan 
sponsor provides more than one HRA or 
other account-based group health plan 
to the participant for the same time 
period, the amounts made available 
under all such plans are aggregated to 
determine whether the benefits are 
limited in amount, except that HRAs 
or other account-based group health 
plans that reimburse only excepted 
benefits are not included in deter-
mining whether the benefits are lim-
ited in amount. 

(C) Prohibition on reimbursement of cer-
tain health insurance premiums. The 
HRA or other account-based group 
health plan must not reimburse pre-
miums for individual health insurance 
coverage, group health plan coverage 
(other than COBRA continuation cov-
erage or other continuation coverage), 
or Medicare Part A, B, C, or D, except 
that the HRA or other account-based 
group health plan may reimburse pre-
miums for such coverage that consists 
solely of excepted benefits. See also, 
paragraph (c)(3)(viii)(F) of this section. 

(D) Uniform availability. The HRA or 
other account-based group health plan 
is made available under the same 
terms to all similarly situated individ-
uals, as defined in § 2590.702(d) of this 
part, regardless of any health factor (as 
described in § 2590.702(a)). 

(E) Notice requirement. See sections 
2520.102–3(j)(2) and (3) and 2520.104b–2(a) 
of this chapter regarding the time, 
manner, and content for summary plan 
descriptions (including a description of 
conditions pertaining to eligibility to 
receive benefits; annual or lifetime 
caps or other limits on benefits under 
the plan; and a description or summary 
of the benefits). 

(F) Special rule. The HRA or other ac-
count-based group health plan must 
not reimburse premiums for short- 
term, limited-duration insurance (as 
defined in § 2590.701–2 of this part) if the 
conditions of this paragraph 
(c)(3)(viii)(F) are satisfied. 

(1) The HRA or other account-based 
group health plan is offered by a small 
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employer (as defined in PHS Act sec-
tion 2791(e)(4)). 

(2) The other group health plan cov-
erage offered by the employer pursuant 
to paragraph (c)(3)(viii)(A) of this sec-
tion is either fully-insured or partially- 
insured. 

(3) The Secretary of Health and 
Human Services (HHS) makes a find-
ing, in consultation with the Secre-
taries of Labor and the Treasury, that 
the reimbursement of premiums for 
short-term, limited-duration insurance 
by excepted benefit HRAs has caused 
significant harm to the small group 
market in the state that is the prin-
cipal place of business of the small em-
ployer. 

(4) The finding by the Secretary of 
HHS is made after submission of a 
written recommendation by the appli-
cable state authority of such state, in 
a form and manner specified by HHS. 
The written recommendation must in-
clude evidence that the reimbursement 
of premiums for short-term, limited- 
duration insurance by excepted benefit 
HRAs established by insured or par-
tially-insured small employers in the 
state has caused significant harm to 
the state’s small group market, includ-
ing with respect to premiums. 

(5) The restriction shall be imposed 
or discontinued by publication by the 
Secretary of HHS of a notice in the 
FEDERAL REGISTER and shall apply 
only prospectively and with a reason-
able time for plan sponsors to comply. 

(4) Noncoordinated benefits—(i) Ex-
cepted benefits that are not coordinated. 
Coverage for only a specified disease or 
illness (for example, cancer-only poli-
cies) or hospital indemnity or other 
fixed indemnity insurance is excepted 
only if it meets each of the conditions 
specified in paragraph (c)(4)(ii) of this 
section. To be hospital indemnity or 
other fixed indemnity insurance, the 
insurance must pay a fixed dollar 
amount per day (or per other period) of 
hospitalization or illness (for example, 
$100/day) regardless of the amount of 
expenses incurred. 

(ii) Conditions. Benefits are described 
in paragraph (c)(4)(i) of this section 
only if— 

(A) The benefits are provided under a 
separate policy, certificate, or contract 
of insurance; 

(B) There is no coordination between 
the provision of the benefits and an ex-
clusion of benefits under any group 
health plan maintained by the same 
plan sponsor; and 

(C) The benefits are paid with respect 
to an event without regard to whether 
benefits are provided with respect to 
the event under any group health plan 
maintained by the same plan sponsor. 

(iii) Example. The rules of this para-
graph (c)(4) are illustrated by the fol-
lowing example: 

Example. (i) Facts. An employer sponsors a 
group health plan that provides coverage 
through an insurance policy. The policy pro-
vides benefits only for hospital stays at a 
fixed percentage of hospital expenses up to a 
maximum of $100 a day. 

(ii) Conclusion. In this Example, even 
though the benefits under the policy satisfy 
the conditions in paragraph (c)(4)(ii) of this 
section, because the policy pays a percentage 
of expenses incurred rather than a fixed dol-
lar amount, the benefits under the policy are 
not excepted benefits under this paragraph 
(c)(4). This is the result even if, in practice, 
the policy pays the maximum of $100 for 
every day of hospitalization. 

(5) Supplemental benefits. (i) The fol-
lowing benefits are excepted only if 
they are provided under a separate pol-
icy, certificate, or contract of insur-
ance— 

(A) Medicare supplemental health in-
surance (as defined under section 
1882(g)(1) of the Social Security Act; 
also known as Medigap or MedSupp in-
surance); 

(B) Coverage supplemental to the 
coverage provided under Chapter 55, 
Title 10 of the United States Code (also 
known as TRICARE supplemental pro-
grams); and 

(C) Similar supplemental coverage pro-
vided to coverage under a group health 
plan. To be similar supplemental cov-
erage, the coverage must be specifi-
cally designed to fill gaps in the pri-
mary coverage. The preceding sentence 
is satisfied if the coverage is designed 
to fill gaps in cost sharing in the pri-
mary coverage, such as coinsurance or 
deductibles, or the coverage is designed 
to provide benefits for items and serv-
ices not covered by the primary cov-
erage and that are not essential health 
benefits (as defined under section 
1302(b) of the Patient Protection and 
Affordable Care Act) in the State 
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where the coverage is issued, or the 
coverage is designed to both fill such 
gaps in cost sharing under, and cover 
such benefits not covered by, the pri-
mary coverage. Similar supplemental 
coverage does not include coverage 
that becomes secondary or supple-
mental only under a coordination-of- 
benefits provision. 

(ii) The rules of this paragraph (c)(5) 
are illustrated by the following exam-
ple: 

Example. (i) Facts. An employer sponsors a 
group health plan that provides coverage for 
both active employees and retirees. The cov-
erage for retirees supplements benefits pro-
vided by Medicare, but does not meet the re-
quirements for a supplemental policy under 
section 1882(g)(1) of the Social Security Act. 

(ii) Conclusion. In this Example, the cov-
erage provided to retirees does not meet the 
definition of supplemental excepted benefits 
under this paragraph (c)(5) because the cov-
erage is not Medicare supplemental insur-
ance as defined under section 1882(g)(1) of the 
Social Security Act, is not a TRICARE sup-
plemental program, and is not supplemental 
to coverage provided under a group health 
plan. 

(d) Treatment of partnerships. For pur-
poses of this part: 

(1) Treatment as a group health plan. 
Any plan, fund, or program that would 
not be (but for this paragraph (d)) an 
employee welfare benefit plan and that 
is established or maintained by a part-
nership, to the extent that the plan, 
fund, or program provides medical care 
(including items and services paid for 
as medical care) to present or former 
partners in the partnership or to their 
dependents (as defined under the terms 
of the plan, fund, or program), directly 
or through insurance, reimbursement, 
or otherwise, is treated (subject to 
paragraph (d)(2)) as an employee wel-
fare benefit plan that is a group health 
plan. 

(2) Employment relationship. In the 
case of a group health plan, the term 
employer also includes the partnership 
in relation to any bona fide partner. In 
addition, the term employee also in-
cludes any bona fide partner. Whether 

or not an individual is a bona fide part-
ner is determined based on all the rel-
evant facts and circumstances, includ-
ing whether the individual performs 
services on behalf of the partnership. 

(3) Participants of group health plans. 
In the case of a group health plan, the 
term participant also includes any in-
dividual described in paragraph (d)(3)(i) 
or (ii) of this section if the individual 
is, or may become, eligible to receive a 
benefit under the plan or the individ-
ual’s beneficiaries may be eligible to 
receive any such benefit. 

(i) In connection with a group health 
plan maintained by a partnership, the 
individual is a partner in relation to 
the partnership. 

(ii) In connection with a group health 
plan maintained by a self-employed in-
dividual (under which one or more em-
ployees are participants), the indi-
vidual is the self-employed individual. 

(e) Determining the average number of 
employees. [Reserved] 

[69 FR 78778, Dec. 30, 2004, as amended at 74 
FR 51687, Oct. 7, 2009; 79 FR 10312, Feb. 24, 
2014; 79 FR 59136, Oct. 1, 2014; 80 FR 14005, 
Mar. 18, 2015; 81 FR 75325, Oct. 31, 2016; 84 FR 
29013, June 20, 2019] 

§ 2590.734 Enforcement. [Reserved] 

§ 2590.736 Applicability dates. 
Sections 2590.701–1 through 2590.701–8 

and 2590.731 through 2590.736 are appli-
cable for plan years beginning on or 
after July 1, 2005. Until the applica-
bility date for this regulation, plans 
and issuers are required to continue to 
comply with the corresponding sec-
tions of 29 CFR part 2590, contained in 
the 29 CFR, parts 1927 to end, edition 
revised as of July 1, 2004. Notwith-
standing the previous sentence, the 
definition of ‘‘short-term, limited-du-
ration insurance’’ in § 2590.701–2 applies 
October 2, 2018. 

[69 FR 78778, Dec. 30, 2004, as amended at 81 
FR 75326, Oct. 31, 2016; 83 FR 38243, Aug. 3, 
2018] 

PARTS 2591–2599 [RESERVED] 
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CHAPTER XXVII—FEDERAL MINE SAFETY AND 
HEALTH REVIEW COMMISSION 

Part Page 
2700 Procedural rules ...................................................... 907 
2701 Government in the Sunshine Act regulations ......... 931 
2702 Regulations implementing the Freedom of Infor-

mation Act ........................................................... 933 
2703 Employee responsibilities and conduct ................... 937 
2704 Implementation of the Equal Access to Justice Act 

in Commission proceedings .................................. 938 
2705 Privacy Act implementation ................................... 945 
2706 Enforcement of nondiscrimination on the basis of 

handicap in programs or activities conducted by 
the Federal Mine Safety and Health Review Com-
mission ................................................................. 947 

2707–2799 [Reserved] 
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PART 2700—PROCEDURAL RULES 

Subpart A—General Provisions 

Sec. 
2700.1 Scope; applicability of other rules; 

construction. 
2700.2 Definitions. 
2700.3 Who may practice. 
2700.4 Parties, intervenors, and amici cu-

riae. 
2700.5 General requirements for pleadings 

and other documents; status or informa-
tional requests. 

2700.6 Signing of documents. 
2700.7 Service. 
2700.8 Computation of time. 
2700.9 Extensions of time. 
2700.10 Motions. 
2700.11 Withdrawal of pleading. 
2700.12 Consolidation of proceedings. 

Subpart B—Contests of Citations and 
Orders 

2700.20 Notice of contest of a citation or 
order issued under section 104 of the Act. 

2700.21 Effect of filing notice of contest of 
citation or order. 

2700.22 Notice of contest of imminent dan-
ger withdrawal orders under section 107 
of the Act. 

2700.23 Review of a subsequent citation or 
order. 

2700.24 Emergency response plan dispute 
proceedings. 

Subpart C—Contests of Proposed Penalties 

2700.25 Proposed penalty assessment. 
2700.26 Notice of contest of proposed pen-

alty assessment. 
2700.27 Effect of failure to contest proposed 

penalty assessment. 
2700.28 Filing of petition for assessment of 

penalty with the Commission. 
2700.29 Answer. 
2700.30 Assessment of penalty. 
2700.31 Penalty settlement. 

Subpart D—Complaints for Compensation 

2700.35 Time to file. 
2700.36 Contents of complaint. 
2700.37 Answer. 

Subpart E—Complaints of Discharge, 
Discrimination or Interference 

2700.40 Who may file. 
2700.41 Time to file. 
2700.42 Contents of complaint. 
2700.43 Answer. 
2700.44 Petition for assessment of penalty in 

discrimination cases. 
2700.45 Temporary reinstatement pro-

ceedings. 

Subpart F—Applications for Temporary 
Relief 

2700.46 Procedure. 
2700.47 Contents of application. 

Subpart G—Hearings 

2700.50 Assignment of Judges. 
2700.51 Hearing dates and sites. 
2700.52 Expedition of proceedings. 
2700.53 Prehearing conferences and state-

ments. 
2700.54 Notice of hearing. 
2700.55 Powers of Judges. 
2700.56 Discovery; general. 
2700.57 Depositions. 
2700.58 Interrogatories, requests for admis-

sions and requests for production of doc-
uments. 

2700.59 Failure to cooperate in discovery; 
sanctions. 

2700.60 Subpoenas. 
2700.61 Name of miner informant. 
2700.62 Name of miner witness. 
2700.63 Evidence; presentation of case. 
2700.64 Retention of exhibits. 
2700.65 Proposed findings, conclusions and 

orders. 
2700.66 Summary disposition of proceedings. 
2700.67 Summary decision of the Judge. 
2700.68 Substitution of the Judge. 
2700.69 Decision of the Judge. 

Subpart H—Review by the Commission 

2700.70 Petitions for discretionary review. 
2700.71 Review by the Commission on its 

own motion. 
2700.72 [Reserved] 
2700.73 Procedure for intervention. 
2700.74 Procedure for participation as ami-

cus curiae. 
2700.75 Briefs. 
2700.76 Interlocutory review. 
2700.77 Oral argument. 
2700.78 Reconsideration. 
2700.79 Correction of clerical errors. 

Subpart I—Miscellaneous 

2700.80 Standards of conduct; disciplinary 
proceedings. 

2700.81 Recusal and disqualification. 
2700.82 Ex parte communications. 
2700.83 Authority to sign orders. 

Subpart J [Reserved] 

AUTHORITY: 30 U.S.C. 815, 820, 823, and 876. 

SOURCE: 58 FR 12164, Mar. 3, 1993, unless 
otherwise noted. 
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Subpart A—General Provisions 
§ 2700.1 Scope; applicability of other 

rules; construction. 
(a) Scope. (1) This part sets forth 

rules applicable to proceedings before 
the Federal Mine Safety and Health 
Review Commission (‘‘the Commis-
sion’’) and its Administrative Law 
Judges. The Commission is an adju-
dicative agency that provides adminis-
trative trial and appellate review of 
legal disputes arising under the Fed-
eral Mine Safety and Health Act of 
1977, 30 U.S.C. 801 et seq. (‘‘the Act’’). 
The Commission is an independent 
agency, not a part of nor affiliated in 
any way with the U.S. Department of 
Labor or its Mine Safety and Health 
Administration (‘‘MSHA’’). The loca-
tion of the Commission’s headquarters 
is at 1331 Pennsylvania Avenue NW., 
Suite 520N, Washington, DC 20004–1710; 
its primary phone number is 202–434– 
9900; and the fax number of its Docket 
Office is 202–434–9954. The Commission 
maintains a Web site at http:// 
www.fmshrc.gov where these rules, re-
cent and many past decisions of the 
Commission and its Judges, and other 
information regarding the Commission, 
can be accessed. 

(2) Unless the Commission provides 
otherwise, amendments to these rules 
are effective 60 days following publica-
tion in the FEDERAL REGISTER, and 
apply to cases initiated after they take 
effect. They also apply to further pro-
ceedings in cases pending on the effec-
tive date, except to the extent that ap-
plication of the amended rules would 
not be feasible, or would work injus-
tice, in which event the former rules of 
procedure would continue to apply. 

(b) Applicability of other rules. On any 
procedural question not regulated by 
the Act, these Procedural Rules, or the 
Administrative Procedure Act (par-
ticularly 5 U.S.C. 554 and 556), the Com-
mission and its Judges shall be guided 
so far as practicable by the Federal 
Rules of Civil Procedure and the Fed-
eral Rules of Appellate Procedure. 

(c) Construction. These rules shall be 
construed to secure the just, speedy 
and inexpensive determination of all 
proceedings, and to encourage the par-
ticipation of miners and their rep-
resentatives. Wherever the masculine 

gender is used in these rules, the femi-
nine gender is also implied. 

[58 FR 12164, Mar. 3, 1993, as amended at 71 
FR 44206, Aug. 4, 2006; 77 FR 48430, Aug. 14, 
2012] 

§ 2700.2 Definitions. 
For purposes of this part, the defini-

tions contained in section 3 of the Act, 
30 U.S.C. 802, apply. 

§ 2700.3 Who may practice. 
(a) Attorneys. Attorneys admitted to 

practice before the highest court of any 
State, Territory, District, Common-
wealth or possession of the United 
States are permitted to practice before 
the Commission. 

(b) Other persons. A person who is not 
authorized to practice before the Com-
mission as an attorney under para-
graph (a) of this section may practice 
before the Commission as a representa-
tive of a party if he is: 

(1) A party; 
(2) A representative of miners; 
(3) An owner, partner, officer or em-

ployee of a party when the party is a 
labor organization, an association, a 
partnership, a corporation, other busi-
ness entity, or a political subdivision; 
or 

(4) Any other person with the permis-
sion of the presiding judge or the Com-
mission. 

(c) Entry of appearance. A representa-
tive of a party shall enter an appear-
ance in a proceeding under the Act or 
these procedural rules by signing the 
first document filed on behalf of the 
party with the Commission or Judge in 
accordance with § 2700.6; filing a writ-
ten entry of appearance with the Com-
mission or Judge; or, if the Commis-
sion or Judge permits, by orally enter-
ing an appearance in open hearing. 

(d) Withdrawal of appearance. Any 
representative of a party desiring to 
withdraw his appearance shall file a 
motion with the Commission or Judge. 
The motion to withdraw may, in the 
discretion of the Commission or Judge, 
be denied where it is necessary to avoid 
undue delay or prejudice to the rights 
of a party. 

[58 FR 12164, Mar. 3, 1993, as amended at 64 
FR 48712, Sept. 8, 1999; 78 FR 77356, Dec. 23, 
2013] 
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§ 2700.4 Parties, intervenors, and 
amici curiae. 

(a) Party status. A person, including 
the Secretary or an operator, who is 
named as a party or who is permitted 
to intervene, is a party. In a proceeding 
instituted by the Secretary under sec-
tion 105(c)(2) of the Act, 30 U.S.C. 
815(c)(2), the complainant on whose be-
half the Secretary has filed the com-
plaint is a party and may present addi-
tional evidence on his own behalf. A 
miner, applicant for employment, or 
representative of a miner who has filed 
a complaint with the Commission 
under section 105(c)(3) or 111 of the Act, 
30 U.S.C. 815(c)(3) and 821, and an af-
fected miner or his representative who 
has become a party in accordance with 
paragraph (b) of this section, are par-
ties. 

(b) Intervention—(1) Intervention by af-
fected miners and their representatives. 
Before a case has been assigned to a 
Judge, affected miners or their rep-
resentatives shall be permitted to in-
tervene upon filing a written notice of 
intervention with the Executive Direc-
tor, Federal Mine Safety and Health 
Review Commission, 1331 Pennsylvania 
Avenue NW., Suite 520N, Washington, 
DC 20004–1710. If the case has been as-
signed to a Judge, the notice of inter-
vention shall be filed with the Judge. 
The Commission or the Judge shall 
mail forthwith a copy of the notice to 
all parties. After the start of the hear-
ing, affected miners or their represent-
atives may intervene upon just terms 
and for good cause shown. 

(2) Intervention by other persons. (i) 
Motions by other persons for leave to 
intervene shall be filed before the start 
of a hearing on the merits unless the 
Judge, for good cause shown, allows a 
later filing. The motion shall set forth: 

(A) The interest of the movant relat-
ing to the property or events that are 
the subject of the proceeding; 

(B) The reasons why such interest is 
not otherwise adequately represented 
by the parties already involved in the 
proceeding; and 

(C) A showing that intervention will 
not unduly delay or prejudice the adju-
dication of the issues. 

(ii) Such intervention is not a matter 
of right but of the sound discretion of 
the Judge. In denying a motion to in-

tervene, the Judge may alternatively 
permit the movant to participate in 
the proceeding as amicus curiae. 

(c) Procedure for participation as ami-
cus curiae. Any person may move to 
participate as amicus curiae in a pro-
ceeding before a Judge. Such participa-
tion as amicus curiae shall not be a 
matter of right but of the sound discre-
tion of the Judge. A motion for partici-
pation as amicus curiae shall set forth 
the interest of the movant and show 
that the granting of the motion will 
not unduly delay or prejudice the adju-
dication of the issues. If the Judge per-
mits amicus curiae participation, the 
Judge’s order shall specify the time 
within which such amicus curiae 
memorandum, brief, or other pleading 
must be filed and the time within 
which a reply may be made. The mov-
ant may conditionally attach its 
memorandum, brief, or other pleading 
to its motion for participation as ami-
cus curiae. 

[58 FR 12164, Mar. 3, 1993, as amended at 67 
FR 60862, Sept. 27, 2002; 77 FR 48430, Aug. 14, 
2012] 

§ 2700.5 General requirements for 
pleadings and other documents; sta-
tus or informational requests. 

(a) Jurisdiction. A proposal for a pen-
alty under section 110, 30 U.S.C. 820(c); 
an answer to a notice of contest of a ci-
tation or withdrawal order issued 
under section 104, 30 U.S.C. 814; an an-
swer to a notice of contest of an order 
issued under section 107, 30 U.S.C. 817; a 
complaint issued under section 105(c) 
or 111, 30 U.S.C. 815(c) and 821; and an 
application for temporary reinstate-
ment under section 105(c)(2), 30 U.S.C. 
815(c)(2), shall allege that the violation 
or imminent danger took place in or 
involves a mine that has products 
which enter commerce or has oper-
ations or products that affect com-
merce. Jurisdictional facts that are al-
leged are deemed admitted unless spe-
cifically denied in a responsive plead-
ing. 

(b) How to file. Unless otherwise pro-
vided for in the Act, these rules, or by 
order, filing may be accomplished in 
person, by U.S. Postal Service, by 
third-party commercial carrier, by fac-
simile transmission, or by electronic 
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transmission. Instructions for elec-
tronic filing may be accessed on the 
Commission’s Web site (http:// 
www.fmshrc.gov). 

(c) Where to file. Unless otherwise 
provided for in the Act, these rules, or 
by order: 

(1) Filing by electronic transmission. A 
document may be filed by electronic 
transmission with the Commission and 
its Judges. Instructions for electronic 
filing may be accessed on the Commis-
sion’s Web site (http://www.fmshrc.gov). 

(2) Filing in person, by U.S. Postal 
Service, by third-party commercial carrier, 
or by facsimile transmission—(i) Before a 
Judge has been assigned. Before a Judge 
has been assigned to a case, all docu-
ments shall be filed with the Commis-
sion. Documents filed with the Com-
mission shall be addressed to the Exec-
utive Director and mailed or delivered 
to the Docket Office, Federal Mine 
Safety and Health Review Commission, 
1331 Pennsylvania Avenue NW., Suite 
520N, Washington, DC 20004–1710; fac-
simile delivery shall be transmitted to 
(202) 434–9954. 

(ii) After a Judge has been assigned. 
After a Judge has been assigned, and 
before a decision has been issued, docu-
ments shall be filed with the Judge at 
the address set forth on the notice of 
the assignment. 

(iii) Interlocutory review. Documents 
filed in connection with interlocutory 
review shall be filed with the Commis-
sion in accordance with § 2700.76. 

(iv) After a Judge has issued a final de-
cision. After the Judge has issued a 
final decision, documents shall be filed 
with the Commission as described in 
paragraph (c)(2)(i) of this section. 

(d) Necessary information. All docu-
ments shall be legible and shall clearly 
identify on the cover page the filing 
party by name. All documents shall be 
dated and shall include the assigned 
docket number, page numbers, and the 
filing person’s address, business tele-
phone number, cell telephone number 
if available, fax number if available, 
and email address if available. Written 
notice of any change in contact infor-
mation shall be given promptly to the 
Commission or the Judge and all other 
parties. 

(e) Privacy considerations. Persons 
submitting information to the Com-

mission shall protect information that 
tends to identify certain individuals or 
tends to constitute an unwarranted in-
trusion of personal privacy in the fol-
lowing manner: 

(1) All but the last four digits of so-
cial security numbers, financial ac-
count numbers, driver’s license num-
bers, or other personal identifying 
numbers, shall be redacted or excluded; 

(2) Minor children shall be identified 
only by initials; 

(3) If dates of birth must be included, 
only the year shall be used; 

(4) Parties shall exercise caution 
when filing medical records, medical 
treatment records, medical diagnosis 
records, employment history, and indi-
vidual financial information, and shall 
redact or exclude certain materials un-
necessary to a disposition of the case. 

(f) Effective date of filing. Unless oth-
erwise provided for in the Act, these 
rules, or by order: 

(1) Filing by electronic transmission. 
When filing is by electronic trans-
mission, filing is effective upon suc-
cessful receipt by the Commission. The 
electronic transmission shall be in the 
manner specified by the Commission’s 
Web site (http://www.fmshrc.gov). 

(2) Filing in person, by U.S. Postal 
Service, by third-party commercial carrier, 
or by facsimile transmission. When filing 
is by U.S. Postal Service, filing is ef-
fective upon mailing, except that the 
filing of a motion for extension of 
time, any document in an emergency 
response plan dispute proceeding, a pe-
tition for review of a temporary rein-
statement order, a motion for sum-
mary decision, a petition for discre-
tionary review, and a motion to exceed 
page limit is effective only upon re-
ceipt. See §§ 2700.9(a), 2700.24(d), 
2700.45(f), 2700.67(a), 2700.70(a), (f), and 
2700.75(f). When filing is in person, by 
third-party commercial carrier, or by 
facsimile, filing is effective upon suc-
cessful receipt by the Commission. 

(g) Number of copies. Unless otherwise 
ordered or stated in this part, only the 
original of a document shall be filed. 

(h) Form of pleadings. All documents, 
including those filed electronically, 
shall appear in at least 12-point type on 
paper 81⁄2 by 11 inches in size, with mar-
gins of at least 1 inch on all four sides. 
Text and footnotes shall appear in the 
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same size type. Text shall be double 
spaced. Headings and footnotes may be 
single spaced. Quotations of 50 words or 
more may be single spaced and in-
dented left and right. Excessive foot-
notes are prohibited. The failure to 
comply with the requirements of this 
paragraph or the use of compacted or 
otherwise compressed printing features 
may be grounds for rejection of a 
pleading. 

(i) Citation to a decision of a Judge. 
Each citation to a decision of a Judge 
should include ‘‘(ALJ)’’ at the end of 
the citation. 

(j) Status or informational requests. In-
formation concerning filing require-
ments, the status of cases, or docket 
information may be accessed through 
the Commission’s Web site (http:// 
www.fmshrc.gov). In the event such in-
formation is unavailable through the 
Commission’s Web site or the request-
ing party does not have access to the 
Web site, such status or informational 
requests must be directed to the Dock-
et Office of the Federal Mine Safety 
and Health Review Commission, 1331 
Pennsylvania Avenue NW., Suite 520N, 
Washington, DC 20004–1710. 

[78 FR 77356, Dec. 23, 2013] 

§ 2700.6 Signing of documents. 

(a) Signature—(1) Documents not filed 
by electronic transmission. A party or 
representative of the party shall sign a 
document by handwriting his signa-
ture. 

(2) Documents filed by electronic trans-
mission. (i) A party or representative of 
the party may sign a document by in-
cluding the notation ‘‘/s/’’ followed by 
the typewritten name of the party or 
representative of the party filing the 
document. 

(ii) A party or representative of the 
party may sign a document by includ-
ing a graphical duplicate of his hand-
written signature. 

(b) Meaning of Signature. A document 
or signature may not be denied legal 
effect or enforceability solely because 
it is in electronic form. When a party 
or representative of the party signs a 
document in the manner described in 
paragraph (a) of this section, that per-
son’s signature shall constitute his cer-
tificate: 

(1) That under the provisions of the 
law, including these rules and all fed-
eral conflict of interest statutes, he is 
authorized and qualified to represent 
the particular party in the matter; and 

(2) That he has read the document; 
that to the best of his knowledge, in-
formation, and belief formed after rea-
sonable inquiry it is well grounded in 
fact and is warranted by existing law 
or a good faith argument for extension, 
modification, or reversal of existing 
law; and that it is not interposed for 
any improper purpose, such as to har-
ass or to cause unnecessary delay or 
needless increase in the cost of litiga-
tion. 

[78 FR 77357, Dec. 23, 2013] 

§ 2700.7 Service. 
(a) Generally. A copy of each docu-

ment filed with the Commission shall 
be served on all parties. Whenever a 
party is represented by an attorney or 
other authorized representative who 
has entered an appearance on behalf of 
such party pursuant to § 2700.3, service 
thereafter shall be made upon the at-
torney or other authorized representa-
tive. In addition, a copy of a notice of 
contest of a citation or order, a peti-
tion for assessment of penalty, a dis-
crimination complaint, a complaint for 
compensation, and an application for 
temporary relief shall be served upon 
the representative of miners, if known. 

(b) Posting. A copy of an order, cita-
tion, notice, or decision required under 
section 109 of the Act, 30 U.S.C. 819, to 
be posted on a mine bulletin board 
shall, upon receipt, be immediately 
posted on such bulletin board by the 
operator. 

(c) Manner of service. Unless other-
wise provided for in the Act, these 
rules, or by order: 

(1) Methods of service. Documents may 
be served in person, by U.S. Postal 
Service, by third-party commercial 
carrier, by facsimile transmission, or 
by electronic transmission (email). For 
documents filed pursuant to §§ 2700.9(a), 
2700.24, 2700.45, 2700.70(f), 2700.75(f), and 
subpart F (applications for temporary 
relief), the method of service used must 
be no less expeditious than that used 
for filing, except that if service by elec-
tronic transmission (email) is impos-
sible, the filing party must serve in 
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person, by third party commercial car-
rier, or facsimile transmission, result-
ing in same-day delivery. 

(2) Effective date of service. When serv-
ice is by U.S. Postal service, service is 
effective upon mailing. When service is 
in person, by third-party commercial 
carrier, by facsimile transmission, or 
by electronic transmission (email), 
service is effective upon successful re-
ceipt by the party intended to be 
served. 

(d) Proof of service. All pleadings and 
other filed documents shall be accom-
panied by a certification setting forth 
the date, method of service, and all 
contact information used. 

[78 FR 77357, Dec. 23, 2013] 

§ 2700.8 Computation of time. 
Unless otherwise provided for in the 

Act, these rules, or by order, the due 
date for a pleading or other deadline 
for party or Commission action (here-
inafter ‘‘due date’’) is determined se-
quentially as follows: 

(a) Except to the extent otherwise 
provided herein (see, e.g., §§ 2700.24 and 
2700.45), when the period of time pre-
scribed for action is less than 11 days, 
Saturdays, Sundays, and federal holi-
days shall be excluded in determining 
the due date. 

(b) When a party serves a pleading by 
a method of delivery resulting in other 
than same-day service, the due date for 
party action in response is extended 5 
additional calendar days beyond the 
date otherwise prescribed, after consid-
eration of paragraph (a) of this section 
where applicable. 

(c) The day from which the des-
ignated period begins to run shall not 
be included in determining the due 
date. The last day of the prescribed pe-
riod for action, after consideration of 
paragraphs (a) and (b) of this section 
where applicable, shall be included and 
be the due date, unless it is a Saturday, 
Sunday, federal holiday, or other day 
on which the Commission’s offices are 
not open or the Commission is open but 
unable to accept filings, in which event 
the due date shall be the next day 
which is not one of the aforementioned 
days. 

(d) The time of filing with the Com-
mission shall be determined using 
Washington, DC, local time. For filing 

by electronic means and by facsimile 
transmission, the due date ends at mid-
night Washington, DC, local time. For 
filing by other means, the due date 
ends at 5:00 p.m. Washington, DC, local 
time. 

Example 1: A motion is filed with the Com-
mission on Monday, July 1, 2013. Under 
§ 2700.10(d), other parties in the proceeding 
have 8 days in which to respond to the mo-
tion. Because the response period is less than 
11 days, intervening weekends and holidays, 
such as Thursday, July 4, 2013, are excluded 
in determining the due date. A response is 
thus due by Friday, July 12, 2013. In addition, 
those parties not served with the motion on 
the day it was filed have 5 additional cal-
endar days in which to respond, or until 
Wednesday, July 17, 2013. 

Example 2: A Commission Judge issues his 
final decision in a case on Friday, July 5, 
2013. Under § 2700.70(a), parties have until Au-
gust 4, 2013, to file with the Commission a 
petition for discretionary review of the 
Judge’s decision. Even though the decision 
was mailed, 5 additional calendar days are 
not added, because paragraph (b) of this sec-
tion only applies to actions in response to 
parties’ pleadings. However, because August 
4, 2013, is a Sunday, the actual due date for 
the petition is Monday, August 5, 2013. 

Example 3: Pursuant to § 2700.24(a), the Sec-
retary of Labor files a referral of a citation 
arising out of a dispute over the content of 
an operator’s emergency response plan. Cer-
tain subsequent deadlines in such cases are 
specifically established by reference to cal-
endar days, and thus paragraph (a) of this 
section would not necessarily apply in deter-
mining due dates. For instance, if the refer-
ral was filed on Thursday, July 11, 2013, the 
short and plain statement the operator must 
file in response within 5 calendar days would 
be due Tuesday, July 16, 2013, because the in-
tervening weekend days would not be ex-
cluded in determining the due date. If the 
fifth calendar day were to fall on a weekend, 
holiday, or other day on which the Commis-
sion is not open however, the terms of para-
graph (c) would apply and the due date would 
be the next day the Commission is open. 

[78 FR 77358, Dec. 23, 2013] 

§ 2700.9 Extensions of time. 
(a) The time for filing or serving any 

document may be extended for good 
cause shown. Filing of a motion re-
questing an extension of time is effec-
tive upon receipt. A motion requesting 
an extension of time shall be received 
no later than 3 days prior to the expi-
ration of the time allowed for the filing 
or serving of the document, and shall 
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comply with § 2700.10. The motion and 
any statement in opposition shall in-
clude proof of service on all parties by 
a means of delivery no less expeditious 
than that used for filing the motion, 
except that if service by electronic 
transmission (email) is impossible, the 
filing party must serve in person, by 
third party commercial carrier, or by 
facsimile transmission, resulting in 
same-day delivery. 

(b) In exigent circumstances, an ex-
tension of time may be granted even 
though the request was filed after the 
designated time for filing has expired. 
In such circumstances, the party re-
questing the extension must show, in 
writing, the reasons for the party’s 
failure to make the request before the 
time prescribed for the filing had ex-
pired. 

(c) This rule does not apply to peti-
tions for discretionary review filed pur-
suant to section 113(d)(2)(A)(i) of the 
Act, 30 U.S.C. 823(d)(2)(A)(i), and 
§ 2700.70(a). 

[64 FR 48713, Sept. 8, 1999, as amended at 71 
FR 44207, Aug. 4, 2006; 78 FR 77358, Dec. 23, 
2013] 

§ 2700.10 Motions. 
(a) An application for an order shall 

be by motion which, unless made dur-
ing a hearing or a conference, shall be 
made in writing and shall set forth the 
relief or order sought. 

(b) Written motions shall be set forth 
in a document separate from other 
pleadings. 

(c) Prior to filing any motion other 
than a dispositive motion, the moving 
party shall confer or make reasonable 
efforts to confer with the other parties 
and shall state in the motion if any 
other party opposes or does not oppose 
the motion. 

(d) A statement in opposition to a 
written motion may be filed by any 
party within 8 days after service upon 
the party. Unless otherwise ordered, 
oral argument on motions will not be 
heard. Where circumstances warrant, a 
motion may be ruled upon prior to the 
expiration of the time for response; a 
party adversely affected by the ruling 
may seek reconsideration. 

[58 FR 12164, Mar. 3, 1993, as amended at 64 
FR 48713, Sept. 8, 1999; 71 FR 44207, Aug. 4, 
2006] 

§ 2700.11 Withdrawal of pleading. 
A party may withdraw a pleading at 

any stage of a proceeding with the ap-
proval of the Judge or the Commission. 

§ 2700.12 Consolidation of proceedings. 
The Commission and its Judges may 

at any time, upon their own motion or 
a party’s motion, order the consolida-
tion of proceedings that involve simi-
lar issues. 

Subpart B—Contests of Citations 
and Orders 

§ 2700.20 Notice of contest of a citation 
or order issued under section 104 of 
the Act. 

(a) Who may contest. (1) An operator 
may contest: 

(i) A citation or an order issued 
under section 104 of the Act, 30 U.S.C. 
814; 

(ii) A modification of a citation or an 
order issued under section 104 of the 
Act; and 

(iii) The reasonableness of the length 
of time fixed for abatement in a cita-
tion or modification thereof issued 
under section 104 of the Act. 

(2) A miner or representative of min-
ers may contest: 

(i) The issuance, modification or ter-
mination of any order issued under sec-
tion 104 of the Act; and 

(ii) The reasonableness of the length 
of time fixed for abatement in a cita-
tion or modification thereof issued 
under section 104 of the Act. 

(b) Time to contest. Contests filed by 
an operator pursuant to paragraph 
(a)(1) of this section shall be filed with 
the Secretary at the appropriate Re-
gional Solicitor’s Office or at the So-
licitor’s Office, Mine Safety and Health 
Division, Arlington, Virginia, within 30 
days of receipt by the operator of the 
contested citation, order, or modifica-
tion. Contests filed by a miner or rep-
resentative of miners pursuant to para-
graph (a)(2) of this section shall be 
filed in the same manner within 30 
days of receipt by the miner or rep-
resentative of miners of the contested 
order, modification, or termination. 

(c) Notification by the Secretary. The 
Secretary, in accordance with section 
105(d) of the Act, 30 U.S.C. 815(d), shall 
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immediately advise the Commission of 
such notice of contest upon its receipt. 

(d) Copy to Commission. The con-
testing party shall also file a copy of 
his notice of contest with the Commis-
sion at the time he files with the Sec-
retary. 

(e) Contents of notice of contest. (1) A 
notice of contest shall contain a short 
and plain statement of: 

(i) The party’s position with respect 
to each issue of law and fact that the 
party contends is pertinent; and 

(ii) The relief requested by the party. 
(2) A legible copy of the contested ci-

tation or order shall be attached to the 
notice of contest. If a legible copy is 
not available, the notice of contest 
shall set forth the text of the contested 
citation or order. 

(f) Answer. Within 20 days after serv-
ice of a notice of contest, the Secretary 
shall file an answer responding to each 
allegation of the notice of contest. 

§ 2700.21 Effect of filing notice of con-
test of citation or order. 

(a) The filing of a notice of contest of 
a citation or order issued under section 
104 of the Act, 30 U.S.C. 814, does not 
constitute a challenge to a proposed 
penalty assessment that may subse-
quently be issued by the Secretary 
under section 105(a) of the Act, 30 
U.S.C. 815(a), which is based on that ci-
tation or order. A challenge to such a 
proposed penalty assessment must be 
filed as a separate notice of contest of 
the proposed penalty assessment. See 
§ 2700.26. 

(b) An operator’s failure to file a no-
tice of contest of a citation or order 
issued under section 104 of the Act, 30 
U.S.C. 814, shall not preclude the oper-
ator from challenging, in a penalty 
proceeding, the fact of violation or any 
special findings contained in a citation 
or order including the assertion in the 
citation or order that the violation was 
of a significant and substantial nature 
or was caused by the operator’s unwar-
rantable failure to comply with the 
standard. 

[58 FR 12164, Mar. 3, 1993, as amended at 71 
FR 44207, Aug. 4, 2006] 

§ 2700.22 Notice of contest of imminent 
danger withdrawal orders under 
section 107 of the Act. 

(a) Time to file. A notice of contest of 
a withdrawal order issued under sec-
tion 107 of the Act, 30 U.S.C. 817, or any 
modification or termination of the 
order, shall be filed with the Commis-
sion by the contesting party within 30 
days of receipt of the order or any 
modification or termination of the 
order. 

(b) Contents of notice of contest. (1) A 
notice of contest shall contain a short 
and plain statement of: 

(i) The contesting party’s position on 
each issue of law and fact that the con-
testing party contends is pertinent; 
and 

(ii) The relief requested by the con-
testing party. 

(2) A legible copy of the contested 
order shall be attached to the notice of 
contest. If a legible copy is not avail-
able, the notice of contest shall set 
forth the text of the contested order. 

(c) Answer. Within 15 days after serv-
ice of the notice of contest, the Sec-
retary shall file an answer responding 
to each allegation of the notice of con-
test. 

§ 2700.23 Review of a subsequent cita-
tion or order. 

(a) The contesting party shall file 
any subsequent citation or order that 
modifies or terminates the citation or 
order under review within 30 days of its 
receipt. The notice of contest under 
section 105 or section 107 of the Act, 30 
U.S.C. 815 and 817, unless withdrawn, 
shall be deemed to challenge any such 
subsequent citation or order. 

(b) A person who is not a party in a 
pending proceeding for review of a cita-
tion or order may obtain review of a 
modification or termination of the ci-
tation or order by filing a notice of 
contest under section 105 or section 107 
of the Act. The notice of contest shall 
be filed within 30 days of receipt of the 
citation or order that modifies or ter-
minates the citation or order being re-
viewed. 

§ 2700.24 Emergency response plan 
dispute proceedings. 

(a) Referral by the Secretary. The Sec-
retary shall immediately refer to the 
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Commission any citation arising from 
a dispute between the Secretary and an 
operator with respect to the content of 
the operator’s emergency response 
plan, or any refusal by the Secretary to 
approve such a plan. Any referral made 
pursuant to this paragraph shall be 
made within two business days of the 
issuance of any such citation. 

(b) Contents of referral. A referral 
shall consist of a notice of plan dispute 
describing the nature of the dispute; a 
copy of the citation issued by the Sec-
retary; a short and plain statement of 
the Secretary’s position with respect 
to any disputed plan provision; and a 
copy of the disputed provision of the 
emergency response plan. 

(c) Short and plain statement by the op-
erator. Within five calendar days fol-
lowing the filing of the referral, the op-
erator shall file with the Commission a 
short and plain statement of its posi-
tion with respect to the disputed plan 
provision. 

(d) Filing and service of pleadings. The 
filing with the Commission of any doc-
ument in an emergency response plan 
dispute proceeding, including the refer-
ral, is effective upon receipt. A copy of 
each document filed with the Commis-
sion in such a proceeding shall be 
served on all parties and on any miner 
or miners’ representative who has par-
ticipated in the emergency response 
plan review process by a method of 
service no less expeditious than that 
used for filing, except that if service by 
electronic transmission (email) is im-
possible, the filing party must serve in 
person, by third party commercial car-
rier, or by facsimile transmission, re-
sulting in same-day delivery. 

(e) Proceedings before the Judge—(1) 
Submission of materials. Within 15 cal-
endar days of the referral, the parties 
shall submit to the Judge assigned to 
the matter all relevant materials re-
garding the dispute. Such submissions 
shall include a request for any relief 
sought and may include proposed find-
ings of fact and conclusions of law. 
Such materials may be supported by 
affidavits or other verified documents, 
and shall specify the grounds upon 
which the party seeks relief. Sup-
porting affidavits shall be made on per-
sonal knowledge and shall show affirm-

atively that the affiant is competent to 
testify to the matters stated. 

(2) Hearing. (i) Within 5 calendar days 
following the filing of the Secretary’s 
referral, any party may request a hear-
ing and shall so advise the Commis-
sion’s Chief Administrative Law Judge 
or his designee, and simultaneously no-
tify the other parties. 

(ii) Within 10 calendar days following 
the filing of the Secretary’s referral, 
the Commission’s Chief Administrative 
Law Judge or his designee may issue 
an order scheduling a hearing on the 
Judge’s own motion, and must imme-
diately so notify the parties. 

(iii) If a hearing is ordered under 
paragraphs (e)(2)(i) or (ii) of this sec-
tion, the hearing shall be held within 
15 calendar days of the filing of the re-
ferral. The scope of such a hearing is 
limited to the disputed plan provision 
or provisions. If no hearing is held, the 
Judge assigned to the matter shall re-
view the materials submitted by the 
parties pursuant to paragraph (e)(1) of 
this subsection, and shall issue a deci-
sion pursuant to paragraph (f) of this 
section. 

(f) Disposition—(1) Decision of the 
Judge. Within 15 calendar days fol-
lowing receipt by the Judge of all sub-
missions and testimony made pursuant 
to paragraph (e) of this subsection, the 
Judge shall issue a decision that con-
stitutes the Judge’s final disposition of 
the proceedings. The decision shall be 
in writing and shall include all findings 
of fact and conclusions of law, and the 
reasons or bases for them, on all the 
material issues of fact, law or discre-
tion presented by the record, and an 
order. The parties shall be notified of 
the Judge’s decision by the most expe-
ditious means reasonably available. 
Service of the decision shall be by cer-
tified or registered mail, return receipt 
requested. 

(2) Stay of plan provision. Notwith-
standing § 2700.69(b), a Judge shall re-
tain jurisdiction over a request for a 
stay in an emergency response plan 
dispute proceeding. Within two busi-
ness days following service of the deci-
sion, the operator may file with the 
judge a request to stay the inclusion of 
the disputed provision in the plan dur-
ing the pendency of an appeal to the 
Commission pursuant to paragraph (g) 
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of this section. The Secretary shall re-
spond to the operator’s motion within 
two business days following service of 
the motion. The judge shall issue an 
order granting or denying the relief 
sought within two business days after 
the filing of the Secretary’s response. 

(g) Review of decision. Any party may 
seek review of a Judge’s decision, in-
cluding the Judge’s order granting or 
denying a stay, by filing with the Com-
mission a petition for discretionary re-
view pursuant to § 2700.70. Neither an 
operator’s request for a stay nor the 
issuance of an order addressing the 
stay request affects the time limits for 
filing a petition for discretionary re-
view of a Judge’s decision with the 
Commission under this subparagraph. 
The Commission shall act upon a peti-
tion on an expedited basis. If review is 
granted, the Commission shall issue a 
briefing order. Except as otherwise or-
dered or provided for herein, the provi-
sions of § 2700.75 apply. The Commission 
will not grant motions for extension of 
time for filing briefs, except under ex-
traordinary circumstances. 

[72 FR 2191, Jan. 18, 2007, as amended at 78 
FR 77358, Dec. 23, 2013] 

Subpart C—Contests of Proposed 
Penalties 

§ 2700.25 Proposed penalty assessment. 
The Secretary, by certified mail, 

shall notify the operator or any other 
person against whom a penalty is pro-
posed of the violation alleged, the 
amount of the proposed penalty assess-
ment, and that such person shall have 
30 days to notify the Secretary that he 
wishes to contest the proposed penalty 
assessment. 

§ 2700.26 Notice of contest of proposed 
penalty assessment. 

A person has 30 days after receipt of 
the proposed penalty assessment with-
in which to notify the Secretary that 
he contests the proposed penalty as-
sessment. A person who wishes to con-
test a proposed penalty assessment 
must provide such notification regard-
less of whether the person has pre-
viously contested the underlying cita-
tion or order pursuant to § 2700.20. The 
Secretary shall immediately transmit 

to the Commission any notice of con-
test of a proposed penalty assessment. 

[71 FR 44207, Aug. 4, 2006] 

§ 2700.27 Effect of failure to contest 
proposed penalty assessment. 

If, within 30 days from the receipt of 
the Secretary’s proposed penalty as-
sessment, the operator or other person 
fails to notify the Secretary that he 
contests the proposed penalty, the Sec-
retary’s proposed penalty assessment 
shall be deemed to be a final order of 
the Commission not subject to review 
by any court or agency. 

§ 2700.28 Filing of petition for assess-
ment of penalty with the Commis-
sion. 

(a) Time to file. Within 45 days of re-
ceipt of a timely contest of a proposed 
penalty assessment, the Secretary 
shall file with the Commission a peti-
tion for assessment of penalty. 

(b) Contents. The petition for assess-
ment of penalty shall: 

(1) List the alleged violations and the 
proposed penalties. Each violation 
shall be identified by the number and 
date of the citation or order and the 
section of the Act or regulations al-
leged to be violated. 

(2) Include a short and plain state-
ment of supporting reasons based on 
the criteria for penalty assessment set 
forth in section 110(i) of the Act, 30 
U.S.C. 820(i), unless a single penalty as-
sessment has been proposed under 30 
CFR 100.4. 

(3) State whether the citation or 
order has been contested pursuant to 
§ 2700.20 and the docket number of any 
contest proceeding. 

(4) Advise the party against whom 
the petition is filed that an answer to 
the petition must be filed within 30 
days pursuant to § 2700.29 and that the 
answer must be filed regardless of 
whether the party has already filed a 
notice of contest of the citation, order, 
or proposed penalty assessment in-
volved. 

(c) Attachments. A legible copy of 
each citation or order for which a pen-
alty is sought shall be attached to the 
petition for assessment of penalty. If a 
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legible copy is not available, the peti-
tion for assessment of penalty shall set 
forth the text of the citation or order. 

[58 FR 12164, Mar. 3, 1993, as amended at 71 
FR 44207, Aug. 4, 2006] 

§ 2700.29 Answer. 
A party against whom a petition for 

assessment of penalty is filed shall file 
an answer within 30 days after service 
of the petition for assessment of pen-
alty. An answer shall include a short 
and plain statement responding to each 
allegation of the petition. 

§ 2700.30 Assessment of penalty. 
(a) In assessing a penalty the Judge 

shall determine the amount of penalty 
in accordance with the six statutory 
criteria contained in section 110(i) of 
the Act, 30 U.S.C. 820(i), and incor-
porate such determination in a written 
decision. The decision shall contain 
findings of fact and conclusions of law 
on each of the statutory criteria and 
an order requiring that the penalty be 
paid. 

(b) In determining the amount of 
penalty, neither the Judge nor the 
Commission shall be bound by a pen-
alty proposed by the Secretary or by 
any offer of settlement made by a 
party. 

§ 2700.31 Penalty settlement. 
(a) General. A proposed penalty that 

has been contested before the Commis-
sion may be settled only with the ap-
proval of the Commission upon motion. 
In all penalty proceedings, except for 
discrimination proceedings arising 
under section 105(c) of the Mine Act, 30 
U.S.C. 815(c), a settlement motion must 
be accompanied by a proposed order ap-
proving settlement. In discrimination 
proceedings, a party shall file a motion 
to approve settlement that includes 
the factual support described in para-
graph (b)(1) of this section, and that 
shall be filed and served in accordance 
with the provisions of 29 CFR 2700.5 and 
2700.7, respectively. In discrimination 
proceedings, a party need not file a 
proposed order. 

(b) Content of motion—(1) Factual sup-
port. A motion to approve a penalty 
settlement shall include for each viola-
tion the amount of the penalty pro-
posed by the Secretary, the amount of 

the penalty agreed to in settlement, 
and facts in support of the penalty 
agreed to by the parties. Rather than 
setting forth such information in de-
tail, the motion may incorporate by 
reference the information which has 
been included in the accompanying 
proposed order as required by para-
graph (c)(1) of this section. 

(2) Certification. The party filing a 
motion must certify that the opposing 
party has authorized the filing party to 
represent that the opposing party con-
sents to the granting of the motion and 
the entry of the proposed order approv-
ing settlement. 

(c) Content of proposed order—(1) Fac-
tual support. A proposed order approv-
ing a penalty settlement shall include 
for each violation the amount of the 
penalty proposed by the Secretary, the 
amount of the penalty agreed to in set-
tlement, and facts in support of the 
penalty agreed to by the parties. 
Forms for proposed orders approving 
settlement are available on the Com-
mission’s Web site (http:// 
www.fmshrc.gov). Although parties are 
not required to use the forms on the 
Commission’s Web site, if proposed or-
ders fail to include pertinent informa-
tion, the motion and proposed order 
may be rejected for filing by the Com-
mission in accordance with paragraph 
(f) of this section. Proposed orders 
shall not be submitted in PDF format. 

(2) Appearance by CLR. If a motion 
has been filed by a Conference and Liti-
gation Representative (‘‘CLR’’) on be-
half of the Secretary, the proposed 
order approving settlement accom-
panying the motion shall include a pro-
vision in which the Judge accepts the 
CLR to represent the Secretary in ac-
cordance with the notice of either lim-
ited or unlimited appearance pre-
viously filed with the Commission. A 
CLR does not need to obtain authoriza-
tion from the Commission to represent 
the Secretary before the CLR files a 
motion to approve settlement and pro-
posed order. 

(d) Filing and service of motion accom-
panied by proposed order—(1) Electronic 
filing. A motion and proposed order 
shall be filed electronically according 
to the requirements set forth in this 
rule and instructions on the Commis-
sion’s Web site (http://www.fmshrc.gov). 
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Filing is effective upon successful re-
ceipt by the Commission. 

(i) Signatures. Any signature line set 
forth within a motion to approve set-
tlement submitted electronically shall 
include the notation ‘‘/s/’’ followed by 
the typewritten name of the party or 
representative of the party filing the 
document, or by the graphical dupli-
cate of the handwritten signature of 
the party or representative of the 
party filing the document. Such rep-
resentation of the signature shall be 
deemed to be the original signature of 
the representative for all purposes un-
less the party representative shows 
that such representation of the signa-
ture was unauthorized. See 29 CFR 
2700.6. 

(ii) Status of documents. A motion and 
proposed order filed electronically con-
stitute written documents for the pur-
pose of applying the Commission’s pro-
cedural rules (29 CFR part 2700), and 
such rules apply unless an exception to 
those rules is specifically set forth in 
this rule. 

(2) Filing by non-electronic means. A 
party may file a motion to approve set-
tlement and an accompanying proposed 
order by non-electronic means only 
with the permission of the Judge. 

(3) Service. A settlement motion and 
proposed order shall be served on all 
parties or, if parties are represented, 
upon their representatives, by the most 
expeditious method possible and at 
least five business days before the mo-
tion and proposed order are filed with 
the Commission. If a party cannot be 
served by email, facsimile trans-
mission, or commercial delivery, a 
copy of the motion and proposed order 
may be served by mail. A certificate of 
service shall accompany the motion 
and proposed order setting forth the 
date, method of service, and all contact 
information used. 

(e) Filing of motion and proposed order 
prior to filing of petition. If a motion to 
approve settlement and proposed order 
is filed with the Commission before the 
Secretary has filed a petition for as-
sessment of penalty, the filing party 
must also submit as attachments, elec-
tronic copies of the proposed penalty 
assessment and citations and orders at 
issue. If such attachments are filed, the 

Secretary need not file a petition for 
assessment of penalty. 

(f) Non-acceptance of motion and pro-
posed order. If a party filing a motion 
to approve settlement and a proposed 
order fails to include in the motion and 
proposed order pertinent information 
required by this rule and the Commis-
sion’s instructions posted on the Com-
mission’s Web site, the Commission 
will not accept for filing the motion 
and proposed order. Rather, the Com-
mission will inform the filing party of 
the need for correction and resubmis-
sion. 

(g) Final order. Any order by the 
Judge approving a settlement shall set 
forth the reasons for approval and shall 
be supported by the record. Such order 
shall become the final order of the 
Commission 40 days after issuance un-
less the Commission has directed that 
the order be reviewed. A Judge may 
correct clerical errors in an order ap-
proving settlement in accordance with 
the provisions of 29 CFR 2700.69(c). 

[75 FR 73957, Nov. 30, 2010, as amended at 78 
FR 77358, Dec. 23, 2013] 

Subpart D—Complaints for 
Compensation 

§ 2700.35 Time to file. 

A complaint for compensation under 
section 111 of the Act, 30 U.S.C. 821, 
shall be filed within 90 days after the 
beginning of the period during which 
the complainants are idled or would 
have been idled by the order that gives 
rise to the claim. 

§ 2700.36 Contents of complaint. 

A complaint for compensation shall 
include: 

(a) A short and plain statement of 
the facts giving rise to the claim, in-
cluding the period for which compensa-
tion is claimed; 

(b) The total amount of the com-
pensation claimed, if known; and 

(c) A legible copy of any pertinent 
order of withdrawal or, if a legible copy 
is not available, the text of the order. 

§ 2700.37 Answer. 

Within 30 days after service of a com-
plaint for compensation, the operator 
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shall file an answer responding to each 
allegation of the complaint. 

Subpart E—Complaints of Dis-
charge, Discrimination or In-
terference 

§ 2700.40 Who may file. 

(a) The Secretary. A discrimination 
complaint under section 105(c)(2) of the 
Act, 30 U.S.C. 815(c)(2), shall be filed by 
the Secretary if, after an investigation 
conducted pursuant to section 105(c)(2), 
the Secretary determines that a viola-
tion of section 105(c)(1), 30 U.S.C. 
815(c)(1), has occurred. 

(b) Miner, representative of miners, or 
applicant for employment. A discrimina-
tion complaint under section 105(c)(3) 
of the Act, 30 U.S.C. 815(c)(3), may be 
filed by the complaining miner, rep-
resentative of miners, or applicant for 
employment if the Secretary, after in-
vestigation, has determined that the 
provisions of section 105(c)(1) of the 
Act, 30 U.S.C. 815(c)(1), have not been 
violated. 

§ 2700.41 Time to file. 

(a) The Secretary. A discrimination 
complaint shall be filed by the Sec-
retary within 30 days after his written 
determination that a violation has oc-
curred. 

(b) Miner, representative of miners, or 
applicant for employment. A discrimina-
tion complaint may be filed by a com-
plaining miner, representative of min-
ers, or applicant for employment with-
in 30 days after receipt of a written de-
termination by the Secretary that no 
violation has occurred. 

§ 2700.42 Contents of complaint. 

A discrimination complaint shall in-
clude a short and plain statement of 
the facts, setting forth the alleged dis-
charge, discrimination or interference, 
and a statement of the relief requested. 

§ 2700.43 Answer. 

Within 30 days after service of a dis-
crimination complaint, the respondent 
shall file an answer responding to each 
allegation of the complaint. 

§ 2700.44 Petition for assessment of 
penalty in discrimination cases. 

(a) Petition for assessment of penalty in 
Secretary’s complaint. A discrimination 
complaint filed by the Secretary shall 
propose a civil penalty of a specific 
amount for the alleged violation of sec-
tion 105(c) of the Act, 30 U.S.C. 815(c). 
The petition for assessment of penalty 
shall include a short and plain state-
ment of supporting reasons based on 
the criteria for penalty assessment set 
forth in section 110(i) of the Act. 30 
U.S.C. 820(i). 

(b) Petition for assessment of penalty 
after sustaining of complaint by miner, 
representative of miners, or applicant for 
employment. Immediately upon issuance 
of a decision by a Judge sustaining a 
discrimination complaint brought pur-
suant to section 105(c)(3), 30 U.S.C. 
815(c)(3), the Judge shall notify the 
Secretary in writing of such deter-
mination. The Secretary shall file with 
the Commission a petition for assess-
ment of civil penalty within 45 days of 
receipt of such notice. 

§ 2700.45 Temporary reinstatement 
proceedings. 

(a) Service of pleadings. A copy of each 
document filed with the Commission in 
a temporary reinstatement proceeding 
shall be served on all parties by a 
method of service as expeditious as 
that used for filing, except that if serv-
ice by electronic transmission (email) 
is impossible, the filing party must 
serve in person, by third party com-
mercial carrier, or by facsimile trans-
mission, resulting in same-day deliv-
ery. 

(b) Contents of application. An appli-
cation for temporary reinstatement 
shall state the Secretary’s finding that 
the miner’s discrimination complaint 
was not frivolously brought and shall 
be accompanied by an affidavit setting 
forth the Secretary’s reasons sup-
porting his finding. The application 
also shall include a copy of the miner’s 
complaint to the Secretary, and proof 
of notice to and service on the person 
against whom relief is sought by the 
most expeditious method of notice and 
delivery reasonably available. 
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(c) Request for hearing. Within 10 cal-
endar days following receipt of the Sec-
retary’s application for temporary re-
instatement, the person against whom 
relief is sought shall advise the Com-
mission’s Chief Administrative Law 
Judge or his designee, and simulta-
neously notify the Secretary, whether 
a hearing on the application is re-
quested. If no hearing is requested, the 
Judge assigned to the matter shall re-
view immediately the Secretary’s ap-
plication and, if based on the contents 
thereof the Judge determines that the 
miner’s complaint was not frivolously 
brought, he shall issue immediately a 
written order of temporary reinstate-
ment. If a hearing on the application is 
requested, the hearing shall be held 
within 10 calendar days following re-
ceipt of the request for hearing by the 
Commission’s Chief Administrative 
Law Judge or his designee, unless com-
pelling reasons are shown in an accom-
panying request for an extension of 
time. 

(d) Hearing. The scope of a hearing on 
an application for temporary reinstate-
ment is limited to a determination as 
to whether the miner’s complaint was 
frivolously brought. The burden of 
proof shall be upon the Secretary to es-
tablish that the complaint was not 
frivolously brought. In support of his 
application for temporary reinstate-
ment, the Secretary may limit his 
presentation to the testimony of the 
complainant. The respondent shall 
have an opportunity to cross-examine 
any witnesses called by the Secretary 
and may present testimony and docu-
mentary evidence in support of its po-
sition that the complaint was frivo-
lously brought. 

(e) Order on application. (1) Within 7 
calendar days following the close of a 
hearing on an application for tem-
porary reinstatement, the Judge shall 
issue a written order granting or deny-
ing the application. However, in ex-
traordinary circumstances, the Judge’s 
time for issuing an order may be ex-
tended as deemed necessary by the 
Judge. 

(2) The Judge’s order shall include 
findings and conclusions supporting 
the determination as to whether the 
miner’s complaint has been frivolously 
brought. 

(3) The parties shall be notified of the 
Judge’s determination by the most ex-
peditious means reasonably available. 
Service of the order granting or deny-
ing the application shall be by certified 
or registered mail, return receipt re-
quested. 

(4) A Judge’s order temporarily rein-
stating a miner is not a final decision 
within the meaning of § 2700.69, and ex-
cept during appellate review of such 
order by the Commission or courts, the 
Judge shall retain jurisdiction over the 
temporary reinstatement proceeding. 

(f) Review of order. Review by the 
Commission of a Judge’s written order 
granting or denying an application for 
temporary reinstatement may be 
sought by filing with the Commission a 
petition, which shall be captioned ‘‘Pe-
tition for Review of Temporary Rein-
statement Order,’’ with supporting ar-
guments, within 5 business days fol-
lowing receipt of the Judge’s written 
order. The filing of any such petition is 
effective upon receipt. The filing of a 
petition shall not stay the effect of the 
Judge’s order unless the Commission so 
directs; a motion for such a stay will 
be granted only under extraordinary 
circumstances. Any response shall be 
filed within 5 business days following 
service of a petition. Pleadings under 
this rule shall include proof of service 
on all parties by a means of delivery no 
less expeditious than that used for fil-
ing, except that if service by electronic 
transmission (email) is impossible, the 
filing party must serve in person, by 
third party commercial carrier, or by 
facsimile transmission, resulting in 
same-day delivery. The Commission’s 
ruling on a petition shall be made on 
the basis of the petition and any re-
sponse (any further briefs will be enter-
tained only at the express direction of 
the Commission), and shall be rendered 
within 10 calendar days following re-
ceipt of any response or the expiration 
of the period for filing such response. 
In extraordinary circumstances, the 
Commission’s time for decision may be 
extended. 

(g) Dissolution of order. If, following 
an order of temporary reinstatement, 
the Secretary determines that the pro-
visions of section 105(c)(1), 30 U.S.C. 
815(c)(1), have not been violated, the 
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Judge shall be so notified. An order dis-
solving the order of reinstatement 
shall not bar the filing of an action by 
the miner in his own behalf under sec-
tion 105(c)(3) of the Act, 30 U.S.C. 
815(c)(3), and § 2700.40(b) of these rules. 

[58 FR 12164, Mar. 3, 1993, as amended at 64 
FR 48713, Sept. 8, 1999; 71 FR 44208, Aug. 4, 
2006; 78 FR 77359, Dec. 23, 2013] 

Subpart F—Applications for 
Temporary Relief 

§ 2700.46 Procedure. 

(a) When to file. As provided in sec-
tion 105(b)(2) of the Act, 30 U.S.C. 
815(b)(2), an application for temporary 
relief from any modification or termi-
nation of any order or from any order 
issued under section 104 of the Act, 30 
U.S.C. 814, may be filed at any time be-
fore such order becomes final. No tem-
porary relief shall be granted with re-
spect to a citation issued under section 
104(a) or (f) of the Act. 30 U.S.C. 814(a) 
and (f). 

(b) Statements in opposition. Any party 
opposing the application shall file a 
statement in opposition within 4 days 
after receipt of the application. 

(c) Prior hearing required. Temporary 
relief shall not be granted prior to a 
hearing on such application. 

(d) Service of pleadings. A copy of each 
document filed with the Commission 
under subpart F of this part must be 
served on all parties by a means of de-
livery no less expeditious than that 
used for filing, except that if service by 
electronic transmission (email) is im-
possible, the filing party must serve in 
person, by third party commercial car-
rier, or by facsimile transmission, re-
sulting in same-day delivery. 

[58 FR 12164, Mar. 3, 1993, as amended at 78 
FR 77359, Dec. 23, 2013] 

§ 2700.47 Contents of application. 

(a) An application for temporary re-
lief shall contain: 

(1) A showing of substantial likeli-
hood that the findings and decision of 
the Judge or the Commission will be 
favorable to the applicant; 

(2) A statement of the specific relief 
requested; and 

(3) A showing that such relief will 
not adversely affect the health and 
safety of miners in the affected mine. 

(b) An application for temporary re-
lief may be supported by affidavits or 
other evidence. 

Subpart G—Hearings 
§ 2700.50 Assignment of Judges. 

Judges shall be assigned cases in ro-
tation as far as practicable. 

§ 2700.51 Hearing dates and sites. 
All cases will be assigned a hearing 

date and site by order of the Judge. In 
fixing the time and place of the hear-
ing, the Judge shall give due regard to 
the convenience and necessity of the 
parties or their representatives and 
witnesses, the availability of suitable 
hearing facilities, and other relevant 
factors. 

[71 FR 44208, Aug. 4, 2006] 

§ 2700.52 Expedition of proceedings. 
(a) Motions. In addition to making a 

written motion pursuant to § 2700.10, a 
party may request expedition of pro-
ceedings by oral motion, with concur-
rent notice to all parties. Oral motions 
shall be reduced to writing within 24 
hours. 

(b) Timing of hearing. Unless all par-
ties consent to an earlier hearing, an 
expedited hearing on the merits of the 
case shall not be held on less than 4 
days notice. 

[58 FR 12164, Mar. 3, 1993, as amended at 71 
FR 44208, Aug. 4, 2006] 

§ 2700.53 Prehearing conferences and 
statements. 

(a) The Judge may require the par-
ties to participate in a prehearing con-
ference, either in person or by tele-
phone. The participants at any such 
conference may consider and take ac-
tion with respect to: 

(1) The formulation and simplifica-
tion of the issues; 

(2) The possibility of obtaining stipu-
lations, admissions of fact and of docu-
ments that will avoid unnecessary 
proof and advance rulings from the 
Judge on the admissibility of evidence; 

(3) The exchange of exhibits and the 
names of witnesses and a synopsis of 
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the testimony expected from each wit-
ness; 

(4) The necessity or desirability of 
amendments to the pleadings and the 
joinder of parties; 

(5) The possibility of agreement dis-
posing of any or all of the issues in dis-
pute; 

(6) Such other matters as may aid in 
the expedition of the hearing or the 
disposition of the case. 

(b) The Judge may also require the 
parties to submit prehearing state-
ments addressing one or more of the 
matters set forth in paragraph (a) of 
this section. 

§ 2700.54 Notice of hearing. 
Except in expedited proceedings, 

written notice of the time, place, and 
nature of the hearing, the legal author-
ity under which the hearing is to be 
held, and the matters of fact and law 
asserted shall be given to all parties at 
least 20 days before the date set for 
hearing. The notice shall be mailed by 
certified or registered mail, return re-
ceipt requested. 

§ 2700.55 Powers of Judges. 
Subject to these rules, a Judge is em-

powered to: 
(a) Administer oaths and affirma-

tions; 
(b) Issue subpoenas authorized by 

law; 
(c) Rule on offers of proof and receive 

relevant evidence; 
(d) Order depositions to be taken; 
(e) Regulate the course of the hear-

ing; 
(f) Hold conferences for the settle-

ment or simplification of the issues; 
(g) Dispose of procedural requests or 

similar matters; 
(h) Make decisions in the proceedings 

before him, provided that he shall not 
be assigned to make a recommended 
decision; and 

(i) Take other action authorized by 
these rules, by 5 U.S.C. 556, or by the 
Act. 

§ 2700.56 Discovery; general. 
(a) Discovery methods. Parties may ob-

tain discovery by one or more of the 
following methods: Depositions upon 
oral examination or written questions; 
written interrogatories; or requests for 

admissions, for production of docu-
ments or objects or for permission to 
enter upon property for inspecting, 
copying, photographing, and gathering 
information. 

(b) Scope of discovery. Parties may ob-
tain discovery of any relevant, non- 
privileged matter that is admissible 
evidence or appears likely to lead to 
the discovery of admissible evidence. 

(c) Limitation of discovery. Upon mo-
tion by a party or by the person from 
whom discovery is sought or upon his 
own motion, a Judge may, for good 
cause shown, limit discovery to pre-
vent undue delay or to protect a party 
or person from oppression or undue 
burden or expense. 

(d) Initiation of discovery. Discovery 
may be initiated after an answer to a 
notice of contest, an answer to a peti-
tion for assessment of penalty, or an 
answer to a complaint under section 
105(c) or 111 of the Act has been filed. 30 
U.S.C. 815(c) and 821. 

(e) Completion of discovery. Discovery 
shall not unduly delay or otherwise im-
pede disposition of the case, and must 
be completed at least 20 days prior to 
the scheduled hearing date. For good 
cause shown, the Judge may extend or 
shorten the time for discovery. 

[58 FR 12164, Mar. 3, 1993, as amended at 71 
FR 44208, Aug. 4, 2006] 

§ 2700.57 Depositions. 

(a) Generally. Any party, without 
leave of the Judge, may take the testi-
mony of any person, including a party, 
by deposition upon oral examination or 
written interrogatories. 

(b) Orders for deposition. If the parties 
are unable to agree, the time, place, 
and manner of taking depositions shall 
be governed by order of the Judge. 

§ 2700.58 Interrogatories, requests for 
admissions and requests for pro-
duction of documents. 

(a) Interrogatories. Any party, without 
leave of the Judge, may serve written 
interrogatories upon another party. A 
party served with interrogatories shall 
answer each interrogatory separately 
and fully in writing under oath within 
25 days of service unless the proponent 
of the interrogatories agrees to a 
longer time. The Judge may order a 
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shorter or longer time period for re-
sponding. A party objecting to an in-
terrogatory shall state the basis for 
the objection in its answer. 

(b) Requests for admissions. Any party, 
without leave of the Judge, may serve 
on another party a written request for 
admissions. A party served with a re-
quest for admissions shall respond to 
each request separately and fully in 
writing within 25 days of service, un-
less the party making the request 
agrees to a longer time. The Judge may 
order a shorter or longer time period 
for responding. A party objecting to a 
request for admissions shall state the 
basis for the objection in its response. 
Any matter admitted under this rule is 
conclusively established for the pur-
pose of the pending proceeding unless 
the Judge, on motion, permits with-
drawal or amendment of the admission. 

(c) Request for production, entry or in-
spection. Any party, without leave of 
the Judge, may serve on another party 
a written request to produce and per-
mit inspection, copying or 
photocopying of designated documents 
or objects, or to permit a party or his 
agent to enter upon designated prop-
erty to inspect and gather information. 
A party served with such a request 
shall respond in writing within 25 days 
of service unless the party making the 
request agrees to a longer time. The 
Judge may order a shorter or longer 
period for responding. A party object-
ing to a request for production, entry 
or inspection shall state the basis for 
the objection in its response. 

§ 2700.59 Failure to cooperate in dis-
covery; sanctions. 

Upon the failure of any person, in-
cluding a party, to respond to a dis-
covery request or upon an objection to 
such a request, the party seeking dis-
covery may file a motion with the 
Judge requesting an order compelling 
discovery. If any person, including a 
party, fails to comply with an order 
compelling discovery, the Judge may 
make such orders with regard to the 
failure as are just and appropriate, in-
cluding deeming as established the 
matters sought to be discovered or dis-
missing the proceeding in favor of the 
party seeking discovery. For good 
cause shown the Judge may excuse an 

objecting party from complying with 
the request. 

§ 2700.60 Subpoenas. 
(a) Compulsory attendance of witnesses 

and production of documents. The Com-
mission and its Judges are authorized 
to issue subpoenas, on their own mo-
tion or on the oral or written applica-
tion of a party, requiring the attend-
ance of witnesses and the production of 
documents or physical evidence. A sub-
poena may be served by any person 
who is at least 18 years of age. A sub-
poena may also be served by registered 
or certified mail, return receipt re-
quested, but, in such case, any risk of 
delivery is on the serving party. A copy 
of the subpoena bearing a certificate of 
service shall be filed with the Commis-
sion or the Judge. 

(b) Fees payable to witnesses. Subpoe-
naed witnesses shall be paid the same 
fees and mileage as are paid in the dis-
trict courts of the United States. The 
witness fees and mileage shall be paid 
by the party at whose request the wit-
ness appears, or by the Commission if a 
witness is subpoenaed on the motion of 
the Commission or a Judge. This para-
graph does not apply to Government 
employees who are called as witnesses 
by the Government. 

(c) Motions to revoke or modify sub-
poenas. Any person served with a sub-
poena may move within 5 days of serv-
ice or at the hearing, whichever is 
sooner, to revoke or modify the sub-
poena. The Commission or the Judge, 
as appropriate, shall revoke or modify 
the subpoena if it seeks information 
outside the proper scope of discovery as 
set forth in § 2700.56(b); or if it does not 
describe with sufficient particularity 
the evidence required to be produced; 
or if for any other reason it is found to 
be invalid or unreasonable. The Com-
mission or the Judge shall set forth a 
concise statement of the grounds for 
such ruling. 

(d) Availability of transcript. Persons 
compelled to submit evidence at a pub-
lic proceeding are entitled to obtain, 
on payment of prescribed costs, a tran-
script of that part of the proceeding 
that sets forth their testimony or re-
fers to their production of evidence. 

(e) Failure to comply. Upon the failure 
of any person to comply with an order 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00933 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



924 

29 CFR Ch. XXVII (7–1–21 Edition) § 2700.61 

to testify or with a subpoena issued by 
the Commission or the Judge, the 
Judge or the Commission’s General 
Counsel, at the request of the Judge or 
at the direction of the Commission, 
may undertake to initiate proceedings 
in the appropriate district court of the 
United States for the enforcement of 
the subpoena. 

§ 2700.61 Name of miner informant. 
A Judge shall not, except in extraor-

dinary circumstances, disclose or order 
a person to disclose to an operator or 
his agent the name of an informant 
who is a miner. 

§ 2700.62 Name of miner witness. 
A Judge shall not, until 2 days before 

a hearing, disclose or order a person to 
disclose to an operator or his agent the 
name of a miner who is expected by the 
Judge to testify or whom a party ex-
pects to summon or call as a witness. 

§ 2700.63 Evidence; presentation of 
case. 

(a) Relevant evidence, including 
hearsay evidence, that is not unduly 
repetitious or cumulative is admis-
sible. 

(b) The proponent of an order has the 
burden of proof. A party shall have the 
right to present his case or defense by 
oral or documentary evidence, to sub-
mit rebuttal evidence, and to conduct 
such cross-examination as may be re-
quired for a full and true disclosure of 
the facts. 

§ 2700.64 Retention of exhibits. 
All exhibits received in evidence in a 

hearing or submitted for the record in 
any proceeding before the Commission 
shall be retained with the official 
record of the proceeding. The with-
drawal of original exhibits may be per-
mitted by the Commission or the 
Judge, upon request and after notice to 
the other parties, if true copies are 
substituted, where practical, for the 
originals. 

§ 2700.65 Proposed findings, conclu-
sions and orders. 

The Judge may require the submis-
sion of proposed findings of fact, con-
clusions of law, and orders, together 
with supporting briefs. The proposals 

shall be served upon all parties, and 
shall contain adequate references to 
the record and authorities. 

§ 2700.66 Summary disposition of pro-
ceedings. 

(a) Generally. When a party fails to 
comply with an order of a Judge or 
these rules, except as provided in para-
graph (b) of this section, an order to 
show cause shall be directed to the 
party before the entry of any order of 
default or dismissal. The order shall be 
mailed by registered or certified mail, 
return receipt requested. 

(b) Failure to attend hearing. If a party 
fails to attend a scheduled hearing, the 
Judge, where appropriate, may find the 
party in default or dismiss the pro-
ceeding without issuing an order to 
show cause. 

(c) Penalty proceedings. When the 
Judge finds a party in default in a civil 
penalty proceeding, the Judge shall 
also enter an order assessing appro-
priate penalties and directing that 
such penalties be paid. 

§ 2700.67 Summary decision of the 
Judge. 

(a) Filing of motion for summary deci-
sion. At any time after commencement 
of a proceeding and no later than 25 
days before the date fixed for the hear-
ing on the merits, a party may move 
the Judge to render summary decision 
disposing of all or part of the pro-
ceeding. Filing of a summary decision 
motion and an opposition thereto shall 
be effective upon receipt. 

(b) Grounds. A motion for summary 
decision shall be granted only if the en-
tire record, including the pleadings, 
depositions, answers to interrogatories, 
admissions, and affidavits, shows: 

(1) That there is no genuine issue as 
to any material fact; and 

(2) That the moving party is entitled 
to summary decision as a matter of 
law. 

(c) Form of motion. A motion shall be 
accompanied by a memorandum of 
points and authorities specifying the 
grounds upon which the party seeks 
summary decision and a statement of 
material facts specifying each material 
fact as to which the party contends 
there is no genuine issue. Each mate-
rial fact set forth in the statement 
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shall be supported by a reference to ac-
companying affidavits or other verified 
documents. 

(d) Form of opposition. An opposition 
to a motion for summary decision shall 
include a memorandum of points and 
authorities specifying why the moving 
party is not entitled to summary deci-
sion and may be supported by affida-
vits or other verified documents. The 
opposition shall also include a separate 
concise statement of each genuine 
issue of material fact necessary to be 
litigated, supported by a reference to 
any accompanying affidavits or other 
verified documents. Material facts 
identified as not in issue by the moving 
party shall be deemed admitted for 
purposes of the motion unless con-
troverted by the statement in opposi-
tion. If a party does not respond in op-
position, summary decision, if appro-
priate, shall be entered in favor of the 
moving party. 

(e) Affidavits. Supporting and oppos-
ing affidavits shall be made on per-
sonal knowledge and shall show affirm-
atively that the affiant is competent to 
testify to the matters stated. Sworn or 
certified copies of all papers or parts of 
papers referred to in an affidavit shall 
be attached to the affidavit or be incor-
porated by reference if not otherwise a 
matter of record. The judge shall per-
mit affidavits to be supplemented or 
opposed by depositions, answers to in-
terrogatories, admissions, or further 
affidavits. 

(f) Case not fully adjudicated on mo-
tion. If a motion for summary decision 
is denied in whole or in part, the Judge 
shall ascertain what material facts are 
controverted and shall issue an order 
directing further proceedings as appro-
priate. 

[58 FR 12164, Mar. 3, 1993, as amended at 71 
FR 44208, Aug. 4, 2006] 

§ 2700.68 Substitution of the Judge. 
(a) Generally. Should a Judge become 

unavailable to the Commission, the 
proceedings assigned to him shall be 
reassigned to a substitute Judge. 

(b) Substitution following a hearing. 
The substitute Judge may render a de-
cision based upon the existing record, 
provided the parties are notified of his 
intent and they are given an oppor-
tunity to object. An objection to the 

Judge rendering a decision based upon 
the existing record shall be filed within 
10 days following receipt of the Judge’s 
notice, or the objection shall be 
deemed to be waived. An objection 
shall be founded upon a showing of a 
need for the resolution of conflicting 
material testimony requiring credi-
bility determinations. Upon good cause 
shown the Judge may order a further 
hearing on the merits, which shall be 
limited, so far as practicable, to the 
testimony in dispute. 

§ 2700.69 Decision of the Judge. 

(a) Form and content of the Judge’s de-
cision. The Judge shall make a decision 
that constitutes his final disposition of 
the proceedings. The decision shall be 
in writing and shall include all findings 
of fact and conclusions of law, and the 
reasons or bases for them, on all the 
material issues of fact, law or discre-
tion presented by the record, and an 
order. If a decision is announced orally 
from the bench, it shall be reduced to 
writing after the filing of the tran-
script. An order by a Judge approving a 
settlement proposal is a decision of the 
Judge. 

(b) Termination of the Judge’s jurisdic-
tion. Except to the extent otherwise 
provided herein, the jurisdiction of the 
Judge terminates when his decision has 
been issued. 

(c) Correction of clerical errors. At any 
time before the Commission has di-
rected that a Judge’s decision be re-
viewed, and on his own motion or the 
motion of a party, the Judge may cor-
rect clerical errors in decisions, orders 
or other parts of the record. After the 
Commission has directed that a 
Judge’s decision be reviewed, the Judge 
may correct such errors with the leave 
of the Commission. If a Judge’s deci-
sion has become the final order of the 
Commission, the Judge may correct 
such errors with the leave of the Com-
mission. Neither the filing of a motion 
to correct a clerical error, nor the 
issuance of an order or amended deci-
sion correcting a clerical error, shall 
toll the time for filing a petition for 
discretionary review of the Judge’s de-
cision on the merits. 
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(d) Effect of decision of Judge. A deci-
sion of a Judge is not a precedent bind-
ing upon the Commission. 

[58 FR 12164, Mar. 3, 1993, as amended at 71 
FR 44209, Aug. 4, 2006; 72 FR 2192, Jan. 18, 
2007] 

Subpart H—Review by the 
Commission 

§ 2700.70 Petitions for discretionary 
review. 

(a) Procedure. Any person adversely 
affected or aggrieved by a Judge’s deci-
sion or order may file with the Com-
mission a petition for discretionary re-
view within 30 days after issuance of 
the decision or order. Filing of a peti-
tion for discretionary review is effec-
tive upon receipt. Two or more parties 
may join in the same petition; the 
Commission may consolidate related 
petitions. Procedures governing peti-
tions for review of temporary rein-
statement orders are found at 
§ 2700.45(f). 

(b) Review discretionary. Review by 
the Commission shall not be a matter 
of right but of the sound discretion of 
the Commission. Review by the Com-
mission shall be granted only by af-
firmative vote of at least two of the 
Commissioners present and voting. 

(c) Grounds. Petitions for discre-
tionary review shall be filed only upon 
one or more of the following grounds: 

(1) A finding or conclusion of mate-
rial fact is not supported by substan-
tial evidence; 

(2) A necessary legal conclusion is er-
roneous; 

(3) The decision is contrary to law or 
to the duly promulgated rules or deci-
sions of the Commission; 

(4) A substantial question of law, pol-
icy, or discretion is involved; or 

(5) A prejudicial error of procedure 
was committed. 

(d) Requirements. Each issue shall be 
separately numbered and plainly and 
concisely stated, and shall be sup-
ported by detailed citations to the 
record, when assignments of error are 
based on the record, and by statutes, 
regulations, or other principal authori-
ties relied upon. Except by permission 
of the Commission and for good cause 
shown, petitions for discretionary re-
view shall not exceed 35 pages. Except 

for good cause shown, no assignment of 
error by any party shall rely on any 
question of fact or law upon which the 
Judge had not been afforded an oppor-
tunity to pass. 

(e) Statement in opposition to petition. 
A statement in opposition to a petition 
for discretionary review may be filed, 
but the opportunity for such filing 
shall not require the Commission to 
delay its action on the petition. 

(f) Motion for leave to exceed page limit. 
A motion requesting leave to exceed 
the page limit shall be received not 
less than 3 days prior to the date the 
petition for discretionary review is due 
to be filed, shall state the total number 
of pages proposed, and shall comply 
with § 2700.10. Filing of a motion re-
questing an extension of page limit is 
effective upon receipt. The motion and 
any statement in opposition shall in-
clude proof of service on all parties by 
a means of delivery no less expeditious 
than that used for filing the motion, 
except that if service by electronic 
transmission (email) is impossible, the 
filing party must serve in person, by 
third party commercial carrier, or by 
facsimile transmission, resulting in 
same-day delivery. 

(g) Scope of review. If a petition is 
granted, review shall be limited to the 
issues raised by the petition, unless the 
Commission directs review of addi-
tional issues pursuant to § 2700.71. 

(h) Denial of petition. A petition not 
granted within 40 days after the 
issuance of the Judge’s decision is 
deemed denied. 

[58 FR 12164, Mar. 3, 1993, as amended at 64 
FR 48713, Sept. 8, 1999; 71 FR 44209, Aug. 4, 
2006; 78 FR 77359, Dec. 23, 2013] 

§ 2700.71 Review by the Commission 
on its own motion. 

At any time within 30 days after the 
issuance of a Judge’s decision, the 
Commission may, by the affirmative 
vote of at least two of the Commis-
sioners present and voting, direct the 
case for review on its own motion. Re-
view shall be directed only upon the 
ground that the decision may be con-
trary to law or Commission policy or 
that a novel question of policy has 
been presented. The Commission shall 
state in such direction for review the 
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specific issue of law, Commission pol-
icy, or novel question of policy to be 
reviewed. Review shall be limited to 
the issues specified in such direction 
for review. 

§ 2700.72 [Reserved] 

§ 2700.73 Procedure for intervention. 
After the Commission has directed a 

case for review, a person may move to 
intervene. A motion to intervene shall 
be filed within 30 days after the Com-
mission’s direction for review unless 
the Commission, for good cause shown, 
allows a later filing. Intervention be-
fore the Commission shall not be a 
matter of right but of the sound discre-
tion of the Commission. The movant 
shall set forth: 

(a) A legally protectible interest di-
rectly relating to the property or 
events that are the subject of the case 
on review; 

(b) A showing that the disposition of 
the proceeding may impair or impede 
his ability to protect that interest; 

(c) The reasons why the movant’s in-
terest is not adequately represented by 
parties already involved in the pro-
ceeding; and 

(d) The reasons why the movant 
should be excused for failing to file for 
intervention before the Judge. A mo-
tion for intervention shall also show 
that the granting of the motion will 
not unduly delay the proceeding or 
prejudice any party and shall explain 
why the movant’s participation as an 
amicus curiae would be inadequate. If 
the Commission permits intervention, 
the Commission’s order shall specify 
the time within which the intervenor’s 
brief and any response or reply may be 
filed. In denying a motion to intervene, 
the Commission may alternatively per-
mit the movant to participate in the 
proceeding as amicus curiae. 

§ 2700.74 Procedure for participation 
as amicus curiae. 

(a) After the Commission has di-
rected a case for review, any person 
may move to participate as amicus cu-
riae. Such participation before the 
Commission shall not be a matter of 
right but of the sound discretion of the 
Commission. A motion for participa-
tion as amicus curiae shall set forth 

the interest of the movant; indicate 
which party’s position, if any, the mov-
ant supports; the reason why an amicus 
brief is desirable and why the matters 
asserted are relevant to the disposition 
of the case; and show that the granting 
of the motion will not unduly delay the 
proceeding or prejudice any party. The 
movant may conditionally attach its 
brief to its motion for participation as 
amicus curiae. 

(b) The brief of an amicus curiae 
shall be filed within the initial briefing 
period (see § 2700.75(a)(1)) allotted to the 
party whose position the amicus curiae 
supports. 

(c) In the interest of avoiding dupli-
cation of argument, however, the Com-
mission may permit the filing of an 
amicus curiae brief within 20 days after 
the close of the briefing period set 
forth in § 2700.75(a)(1), provided that the 
amicus curiae’s motion for participa-
tion as an amicus curiae is filed within 
the initial briefing period (see 
§ 2700.75(a)(1)) allotted to the party 
whose position the amicus curiae sup-
ports. If the Commission grants any 
such motion, the Commission’s order 
shall specify the time within which a 
response or reply may be made to the 
amicus curiae brief. 

(d) Any person who does not support 
a party in the proceeding must file its 
motion for participation as amicus cu-
riae and brief no later than 20 days 
after initial briefs are filed (see 
§ 2700.75(a)(1)). A motion for participa-
tion as amicus curiae must comply 
with the requirements set forth in 
paragraph (a) of this section. A brief of 
amicus curiae must comply with 
§ 2700.75(c). 

[58 FR 12164, Mar. 3, 1993, as amended at 64 
FR 48714, Sept. 8, 1999; 71 FR 44209, Aug. 4, 
2006; 71 FR 52211, Sept. 1, 2006] 

§ 2700.75 Briefs. 
(a) Time to file—(1) Opening and re-

sponse briefs. Within 30 days after the 
Commission grants a petition for dis-
cretionary review, the petitioner shall 
file his opening brief. If the petitioner 
desires, he may notify the Commission 
and all other parties within the 30-day 
period that his petition and any sup-
porting memorandum are to constitute 
his brief. Other parties may file re-
sponse briefs within 30 days after the 
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petitioner’s brief is served. If the Com-
mission directs review on its own mo-
tion, all parties shall file any opening 
briefs within 30 days of the direction 
for review. In such cases, a party may 
file a response brief within 20 days 
after service of the opposing party’s 
opening brief. 

(2) Reply briefs. In cases where the 
Commission has granted a petition for 
discretionary review, the petitioner 
may file a reply brief within 20 days 
after the service of the response briefs. 

(b) Additional briefs. No further briefs 
shall be filed except by leave of the 
Commission. 

(c) Length of brief. Except by permis-
sion of the Commission and for good 
cause shown, opening and response 
briefs shall not exceed 35 pages, and 
reply briefs shall not exceed 15 pages. A 
brief of an amicus curiae shall not ex-
ceed 25 pages. A brief of an intervenor 
shall not exceed the page limitation 
applicable to the party whose position 
it supports in affirming or reversing 
the Judge, or if a different position is 
taken, such brief shall not exceed 25 
pages. Tables of contents or authorities 
shall not be counted against the length 
of a brief. 

(d) Motion for extension of time. A mo-
tion for an extension of time to file a 
brief shall comply with § 2700.9. The 
Commission may decline to accept a 
brief that is not timely filed. 

(e) Consequences of petitioner’s failure 
to file brief. If a petitioner fails to time-
ly file a brief or to designate the peti-
tion as his brief, the direction for re-
view may be vacated. 

(f) Motion for leave to exceed page limit. 
A motion requesting leave to exceed 
the page limit for a brief shall be re-
ceived not less than 3 days prior to the 
date the brief is due to be filed, shall 
state the total number of pages pro-
posed, and shall comply with § 2700.10. 
Filing of a motion requesting an exten-
sion of page limit is effective upon re-
ceipt. The motion and any statement 
in opposition shall include proof of 
service on all parties by a means of de-
livery no less expeditious than that 
used for filing the motion, except that 
if service by electronic transmission 
(email) is impossible, the filing party 
must serve in person, by third party 
commercial carrier, or by facsimile 

transmission, resulting in same-day de-
livery. 

(g) Number of copies. Unless otherwise 
ordered or stated in this part, only the 
original of a document shall be filed. 

(h) Table of contents. Each opening 
and response brief filed with the Com-
mission shall contain a table of con-
tents. Unless otherwise ordered by the 
Commission, a party is not required to 
submit a table of contents for a pre-
viously filed petition for discretionary 
review that has been designated as the 
party’s opening brief pursuant to para-
graph (a) of this section. 

[58 FR 12164, Mar. 3, 1993, as amended at 64 
FR 48714, Sept. 8, 1999; 71 FR 44209, Aug. 4, 
2006; 78 FR 77359, Dec. 23, 2013; 79 FR 3105, 
Jan. 17, 2014] 

§ 2700.76 Interlocutory review. 

(a) Procedure. Interlocutory review by 
the Commission shall not be a matter 
of right but of the sound discretion of 
the Commission. Procedures governing 
petitions for review of temporary rein-
statement orders are found at 
§ 2700.45(f). 

(1) Review cannot be granted unless: 
(i) The judge has certified, upon his 

own motion or the motion of a party, 
that his interlocutory ruling involves a 
controlling question of law and that in 
his opinion immediate review will ma-
terially advance the final disposition of 
the proceeding; or 

(ii) The Judge has denied a party’s 
motion for certification of the inter-
locutory ruling to the Commission, and 
the party files with the Commission a 
petition for interlocutory review with-
in 30 days of the Judge’s denial of such 
motion for certification. 

(2) In the case of either paragraph 
(a)(1)(i) or (ii) of this section, the Com-
mission, by a majority vote of the full 
Commission or a majority vote of a 
duly constituted panel of the Commis-
sion, may grant interlocutory review 
upon a determination that the Judge’s 
interlocutory ruling involves a control-
ling question of law and that imme-
diate review may materially advance 
the final disposition of the proceeding. 
Interlocutory review by the Commis-
sion shall not operate to suspend the 
hearing unless otherwise ordered by 
the Commission. Any grant or denial of 
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interlocutory review shall be by writ-
ten order of the Commission. 

(b) Petitions for interlocutory review. 
Where the Judge denies a party’s mo-
tion for certification of an interlocu-
tory ruling and the party seeks inter-
locutory review, a petition for inter-
locutory review shall be in writing and 
shall not exceed 15 pages. A copy of the 
Judge’s interlocutory ruling sought to 
be reviewed and of the Judge’s order 
denying the petitioner’s motion for 
certification shall be attached to the 
petition. 

(c) Briefs. When the Commission 
grants interlocutory review, it shall 
also issue an order which addresses 
page limits on briefs and the sequence 
and schedule for filing of initial briefs, 
and, if permitted by the order, reply 
briefs. 

(d) Scope of review. Unless otherwise 
specified in the Commission’s order 
granting interlocutory review, review 
shall be confined to the issues raised in 
the Judge’s certification or to the 
issues raised in the petition for inter-
locutory review. 

[58 FR 12164, Mar. 3, 1993, as amended at 64 
FR 48714, Sept. 8, 1999; 67 FR 18485, Apr. 16, 
2002; 71 FR 44209, Aug. 4, 2006] 

§ 2700.77 Oral argument. 

Oral argument may be ordered by the 
Commission on its own motion or on 
the motion of a party. A party request-
ing oral argument shall do so by sepa-
rate motion no later than the time 
that it files its opening or response 
brief. 

§ 2700.78 Reconsideration. 

(a) A petition for reconsideration 
must be filed with the Commission 
within 10 days after a decision or order 
of the Commission. Any response must 
be filed with the Commission within 10 
days of service of the petition. 

(b) Unless the Commission orders 
otherwise, the filing of a petition for 
reconsideration shall not stay the ef-
fect of a decision or order of the Com-
mission. 

[58 FR 12164, Mar. 3, 1993, as amended at 71 
FR 44209, Aug. 4, 2006] 

§ 2700.79 Correction of clerical errors. 
The Commission may correct clerical 

errors in its decisions at any time. 

Subpart I—Miscellaneous 
§ 2700.80 Standards of conduct; dis-

ciplinary proceedings. 
(a) Standards of conduct. Individuals 

practicing before the Commission or 
before Commission Judges shall con-
form to the standards of ethical con-
duct required of practitioners in the 
courts of the United States. 

(b) Grounds. Disciplinary proceedings 
may be instituted against anyone who 
is practicing or has practiced before 
the Commission on grounds that such 
person has engaged in unethical or un-
professional conduct; has failed to 
comply with these rules or an order of 
the Commission or its Judges; has been 
disbarred or suspended by a court or 
administrative agency; or has been dis-
ciplined by a Judge under paragraph (e) 
of this section. 

(c) Disciplinary proceedings shall be 
subject to the following procedure: 

(1) Disciplinary referral. Except as pro-
vided in paragraph (e) of this section, a 
Judge or other person having knowl-
edge of circumstances that may war-
rant disciplinary proceedings against 
an individual who is practicing or has 
practiced before the Commission shall 
forward to the Commission for action 
such information in the form of a writ-
ten disciplinary referral. Whenever the 
Commission receives a disciplinary re-
ferral, the matter shall be assigned a 
docket number. 

(2) Inquiry by the Commission. The 
Commission shall conduct an inquiry 
concerning a disciplinary referral and 
shall determine whether disciplinary 
proceedings are warranted. The Com-
mission may require persons to submit 
affidavits setting forth their knowledge 
of relevant circumstances. If the Com-
mission determines that disciplinary 
proceedings are not warranted, it shall 
issue an order terminating the referral. 

(3) Transmittal and hearing. Whenever, 
as a result of its inquiry, the Commis-
sion, by a majority vote of the full 
Commission or a majority vote of a 
duly constituted panel of the Commis-
sion, determines that the cir-
cumstances warrant a hearing, the 
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Commission’s Chief Administrative 
Law Judge shall assign the matter to a 
Judge, other than the referring Judge, 
for hearing and decision. The Commis-
sion shall specify the disciplinary 
issues to be resolved through hearing 
and may designate counsel to pros-
ecute the matter before the Judge. The 
Judge shall provide the opportunity for 
reply and hearing on the specific dis-
ciplinary matters at issue. The indi-
vidual shall have the opportunity to 
present evidence and cross-examine 
witnesses. The Judge’s decision shall 
include findings of fact and conclusions 
of law and either an order dismissing 
the proceedings or an appropriate dis-
ciplinary order, which may include rep-
rimand, suspension, or disbarment 
from practice before the Commission. 

(d) Appeal from Judge’s decision. Any 
person adversely affected or aggrieved 
by the Judge’s decision is entitled to 
review by the Commission. A person 
seeking such review shall file a notice 
of appeal with the Commission within 
30 days after the issuance of the 
Judge’s decision. 

(e) Misconduct before a Judge. A Judge 
may order the removal of any person, 
including a representative of a party, 
who engages in disruptive conduct in 
the Judge’s presence. If a representa-
tive is ordered removed, the Judge 
shall allow the party represented by 
the person a reasonable time to engage 
another representative. In all instances 
of removal of a person for disruptive 
conduct, the Judge shall place in the 
record a written statement on the mat-
ter. A party aggrieved by a Judge’s 
order of removal may appeal by re-
questing interlocutory review pursuant 
to § 2700.76 or, alternatively, may as-
sign the Judge’s ruling as error in a pe-
tition for discretionary review. 

[58 FR 12164, Mar. 3, 1993, as amended at 71 
FR 44209, Aug. 4, 2006] 

§ 2700.81 Recusal and disqualification. 
(a) Recusal. A Commissioner or a 

Judge may recuse himself from a pro-
ceeding whenever he deems such action 
appropriate. 

(b) Request to withdraw. A party may 
request a Commissioner or a Judge to 
withdraw on grounds of personal bias 
or other disqualification. A party shall 
make such a request by promptly filing 

an affidavit setting forth in detail the 
matters alleged to constitute personal 
bias or other grounds for disqualifica-
tion. 

(c) Procedure if Commissioner or Judge 
does not withdraw. If, upon being re-
quested to withdraw pursuant to para-
graph (b) of this section, the Commis-
sioner or the Judge does not withdraw 
from the proceeding, he shall so rule 
upon the record, stating the grounds 
for his ruling. If the Judge does not 
withdraw, he shall proceed with the 
hearing, or, if the hearing has been 
completed, he shall proceed with the 
issuance of his decision, unless the 
Commission stays the hearing or fur-
ther proceedings upon the granting of a 
petition for interlocutory review of the 
Judge’s decision not to withdraw. 

§ 2700.82 Ex parte communications. 
(a) For purposes of this section, the 

following definitions shall apply: 
(1) Ex parte communication means an 

oral or written communication not on 
the public record concerning any mat-
ter or proceeding with respect to which 
reasonable prior notice to all parties 
has not been given. A status or infor-
mational request does not constitute 
an ex parte communication. 

(2) Status or informational request 
means a request for a status report on 
any matter or proceeding or a request 
concerning filing requirements or 
other docket information. 

(3) Merits of a case, which shall be 
broadly construed by the Commission, 
includes discussion of the factual or 
legal issues in a case or resolution of 
those issues. 

(b) Prohibited ex parte communication. 
There shall be no ex parte communica-
tion with respect to the merits of a 
case not concluded, between the Com-
mission, including any member, Judge, 
officer, or agent of the Commission 
who is employed in the decisional proc-
ess, and any of the parties, intervenors, 
representatives, amici, or other inter-
ested persons. 

(c) Procedure in case of violation. (1) In 
the event a prohibited ex parte commu-
nication occurs, the Commission or the 
Judge may make such orders or take 
such action to remedy the effect of the 
ex parte communication as cir-
cumstances require. Upon notice and 
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hearing, the Commission may take dis-
ciplinary action against any person 
who knowingly and willfully makes or 
causes to be made a prohibited ex parte 
communication. 

(2) A memorandum setting forth all 
ex parte communications, whether pro-
hibited or not, shall be placed on the 
public record of the proceeding. 

(d) Inquiries. Any inquiries con-
cerning filing requirements, the status 
of cases before the Commission, or 
docket information shall be directed to 
the Office of General Counsel or the 
Docket Office of the Federal Mine Safe-
ty and Health Review Commission, 1331 
Pennsylvania Avenue NW., Suite 520N, 
Washington, DC 20004–1710. 

[58 FR 12164, Mar. 3, 1993, as amended at 67 
FR 60862, Sept. 27, 2002; 77 FR 48430, Aug. 14, 
2012] 

§ 2700.83 Authority to sign orders. 
The Chairman or other designated 

Commissioner is authorized to sign on 
behalf of the Commissioners, orders 
disposing of the following procedural 
motions: motions for extensions of 
time, motions for permission to file 
briefs in excess of page limits, motions 
to accept late filed briefs, motions to 
consolidate, motions to expedite pro-
ceedings, motions for oral argument, 
and similar procedural motions. A per-
son aggrieved by such an order may, 
within 10 days of the date of the order, 
file a motion requesting that the order 
be signed by the participating Commis-
sioners. 

Subpart J [Reserved] 

PART 2701—GOVERNMENT IN THE 
SUNSHINE ACT REGULATIONS 

Sec. 
2701.1 Purpose and scope. 
2701.2 Open meetings policy; closure of 

meetings. 
2701.3 Announcement of meetings. 
2701.4 Request to open or close meeting. 
2701.5 Petition for review. 
2701.6 Discussion during open meetings. 
2701.7 Expedited closing procedure. 

AUTHORITY: Sec. 113, Federal Mine Safety 
and Health Act of 1977, Pub. L. 95–165 (30 
U.S.C. 823). 

SOURCE: 44 FR 2575, Jan. 12, 1979, unless 
otherwise noted. 

§ 2701.1 Purpose and scope. 
(a) Purpose. The purpose of this part 

is to implement the Government in the 
Sunshine Act, 5 U.S.C. 552b. The rules 
in this part are intended to open, to 
the extent practicable, the meetings of 
the Commission to public observation 
while preserving the Commission’s 
ability to fulfill its responsibilities and 
respect the interests of persons in con-
fidential consideration of sensitive 
matters. 

(b) Scope. This part applies to all 
meetings of the Commission. A ‘‘meet-
ing of the Commission’’ means a joint 
deliberation in person or by conference 
telephone call of at least a majority of 
either the members of the Commission 
or of a panel of three or more Commis-
sioners that determines or results in 
the joint conduct or disposition of offi-
cial Commission business, but does not 
include (1) deliberations regarding a 
decision to open or close a meeting, to 
withhold information about a meeting, 
and the circumstances of meetings, 
such as their time, place, and subject 
matter, and (2) the individual delibera-
tions of Commission members of mat-
ters considered upon circulated docu-
ments or other notation procedure. 

§ 2701.2 Open meetings policy; closure 
of meetings. 

(a) Policy. Commission meetings will 
generally be open to public observa-
tion, including meetings concerning 
the disposition by the Commission of a 
formal adjudication. See 5 U.S.C. 
522b(c)(10). 

(b) Closure. Meetings may be closed, 
or certain information about a meeting 
may not be disclosed under the cir-
cumstances contemplated by 5 U.S.C. 
522b(c)(1)–(10), and under the proce-
dures specified by 5 U.S.C. 552b (d) and 
(f). Commission employees may attend 
closed meetings of the commission un-
less the notice of a closed meeting 
states otherwise. 

§ 2701.3 Announcement of meetings. 
(a) Generally. The Commission shall 

publicly announce and submit to the 
FEDERAL REGISTER at least 7 days be-
fore a meeting, the time, place, subject 
matter of a meeting, whether it is to be 
open or closed, and the name and phone 
number of the Commission employee 
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who will respond to requests for infor-
mation about the meeting. The descrip-
tion of the subject matter of a meeting 
at which the Commission will consider 
adjudicatory matters, shall include the 
names and docket numbers of the cases 
to be considered. The Commission shall 
also contact, by phone or mail, the par-
ties to the cases to be considered at the 
meeting, shall post a copy of a notice 
of the meeting at the Office of Public 
Information, shall mail notices to per-
sons who have requested inclusion of 
their names on a meeting mailing list, 
and may issue press releases. 

(b) Shorter notice. If a majority of the 
members of the Commission or a panel 
of three or more Commissioners deter-
mines by a recorded vote that pressing 
Commission business requires that a 
meeting be called in less than 7 days, 
the announcement required by para-
graph (a) of this section shall be made 
at the earliest practicable time. 

(c) Changes in time, place, subject mat-
ter, and decision whether to open or close 
after public announcement of meeting. If 
the time or place of a meeting publicly 
announced is changed, or an item to be 
considered at such a meeting is to be 
deleted, the change or deletion shall be 
publicly announced without a recorded 
vote at the earliest practicable time in 
the manner required by paragraph (a) 
of this section. The subject matter of a 
meeting publicly announced shall not 
be expanded and the decision to open or 
close such a meeting shall not be 
changed unless a majority of the mem-
bers of the Commission or if a panel of 
three or more Commissioners deter-
mines by a recorded vote that agency 
business so requires and that no earlier 
announcement of the change was pos-
sible; the Commission shall publicly 
announce such a change and the vote of 
each member upon the change at the 
earliest practicable time. 

§ 2701.4 Request to open or close meet-
ing. 

Any person may request that the 
Commission open a meeting that it has 
earlier decided to close. Any person 
whose interest may be directly affected 
by the opening of a meeting may re-
quest that the meeting be closed. Two 
copies of a request shall be filed in 
writing with the Executive Director of 

the Commission at the earliest prac-
ticable time, and no later than one 
hour before the meeting. A request to 
close shall state the interest of the per-
son that may be adversely affected. 
The Commission shall take a recorded 
vote on the request if one member de-
sires that it do so. The Executive Di-
rector shall inform the requesting per-
son of whether a vote was taken, and, 
if so, its outcome. Requests shall be ad-
dressed as follows: Sunshine Act Re-
quest, Office of the Executive Director, 
Federal Mine Safety and Health Re-
view Commission, 1331 Pennsylvania 
Avenue NW., Suite 520N, Washington, 
DC 20004–1710. 

[44 FR 2575, Jan. 12, 1979, as amended at 67 
FR 60862, Sept. 27, 2002; 77 FR 48430, Aug. 14, 
2012] 

§ 2701.5 Petition for review. 
Any person may petition the Com-

mission to review any action he alleges 
to be in violation of this part or 5 
U.S.C. 552b that was taken by any em-
ployee or member of the Commission. 
The petition shall be in writing and 
shall be filed with the Executive Direc-
tor within 30 days of the alleged viola-
tion. The Commission shall consider 
and rule upon the petition with expedi-
tion. 

§ 2701.6 Discussion during open meet-
ings. 

Deliberations, discussions, com-
ments, statements, or observations 
made during the course of an open 
meeting do not constitute actions of 
the Commission, nor do they nec-
essarily represent the basis for any 
Commission action. Comments made 
by a Commissioner or an employee of 
the Commission may be advanced for 
purposes of discussion or argument, or 
as an aside, and may not reflect the 
views or ultimate position of that Com-
missioner or employee. Reasons for de-
cisions stated by a Commissioner at an 
open meeting may be later changed by 
that Commissioner, as may a Commis-
sioner’s vote. For these reasons, per-
sons who choose to act on the basis of 
discussions at open meetings do so en-
tirely at their own risk and without 
any assurance that the Commission’s 
final decisions will be reflective of the 
discussions or initial vote. 
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§ 2701.7 Expedited closing procedure. 
(a) Policy. Although it is the general 

policy of the Commission to open to 
the public meetings that may be sub-
ject to closure, including meetings con-
cerning adjudication of cases, the Com-
mission may find it necessary in the 
public interest to close meetings. The 
purpose of this section is to provide an 
expedited closing procedure under 5 
U.S.C. 552b(d)(4). The Commission has 
determined that, inasmuch as the Com-
mission’s responsibilities are almost 
entirely adjudicatory, a majority of its 
meetings may properly be closed under 
5 U.S.C. 552b(c)(10). Although the Com-
mission has to date held few meetings, 
those that have been held concerned 
the adjudication of cases and could 
properly have been closed. 

(b) Procedure. A meeting may be 
closed if a majority of either the mem-
bers of the Commission or of a panel of 
three or more Commissioners votes by 
recorded vote at the beginning of such 
a meeting to close it to the public. The 
record of the vote shall reflect the vote 
of each voting member and shall be 
made available to the public. A public 
announcement of the time, place, and 
subject matter of the meeting shall be 
made at the earliest practicable time, 
except to the extent that such informa-
tion is exempt from disclosure under 5 
U.S.C. 552b(c). Section 2701.3 does not 
apply to meetings closed under this 
section. 

PART 2702—REGULATIONS IMPLE-
MENTING THE FREEDOM OF IN-
FORMATION ACT 

Sec. 
2702.1 Purpose and scope. 
2702.2 Location of headquarters. 
2702.3 Requests for information. 
2702.4 Materials available. 
2702.5 Fees applicable—catagories of re-

questers. 
2702.6 Fee schedule. 
2702.7 No fees; waiver or reduction of fees. 
2702.8 Advance payment of fees; interest; 

debt collection procedures. 

AUTHORITY: Sec. 113, Federal Mine Safety 
and Health Act of 1977, Pub. L. 95–165 (30 
U.S.C. 801 et seq.); 5 U.S.C. 552; Pub. L. 104– 
231, October 2, 1996, 110 Stat. 3048. 

SOURCE: 45 FR 33607, May 20, 1980, unless 
otherwise noted. 

§ 2702.1 Purpose and scope. 
The Federal Mine Safety and Health 

Review Commission (Commission) is an 
independent agency with authority to 
adjudicate contests between the Mine 
Safety and Health Administration of 
the U.S. Department of Labor and pri-
vate parties, as well as certain disputes 
solely between private parties, arising 
under the Federal Mine Safety and 
Health Act of 1977, 30 U.S.C. 801 et seq. 
The purpose of the rules in this part is 
to establish procedures for imple-
menting the Freedom of Information 
Act, 5 U.S.C. 552, as amended by the 
Electronic Freedom of Information Act 
Amendments of 1996, Pub. L. No. 104– 
231, 110 Stat. 3048; to provide guidance 
for those seeking to obtain information 
from the Commission; and to make all 
information subject to disclosure pur-
suant to this subchapter and FOIA, and 
not otherwise protected by law, readily 
available to the public. Additional 
guidance on obtaining information 
from the Commission can be found in 
the document entitled ‘‘FOIA Guide,’’ 
which is available upon request from 
the Commission and on the Commis-
sion’s Web site (http://www.fmshrc.gov). 
These rules apply only to records or in-
formation of the Commission or in the 
Commission’s custody. This part does 
not affect discovery in adversary pro-
ceedings before the Commission. Dis-
covery is governed by the Commis-
sion’s Rules of Procedure in 29 CFR 
part 2700. 

[72 FR 71790, Dec. 19, 2007] 

§ 2702.2 Location of headquarters. 
The Commission maintains its Head-

quarters office at 1331 Pennsylvania 
Avenue NW., Suite 520N, Washington, 
DC 20004–1710. The locations of other 
Commission offices may obtained from 
the Commission’s Web site (http:// 
www.fmshrc.gov). 

[77 FR 48430, Aug. 14, 2012] 

§ 2702.3 Requests for information. 
(a) Content of request. All requests for 

information should be in writing and 
should be mailed or delivered to Chief 
FOIA Officer, Federal Mine Safety and 
Health Review Commission, 1331 Penn-
sylvania Avenue NW., Suite 520N, 
Washington, DC 20004–1710. See FOIA 
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Guide for more information on the sub-
mission of requests, including requests 
submitted electronically or by fac-
simile. The words ‘‘Freedom of Infor-
mation Act Request’’ should be printed 
on the face of the envelope. Requests 
for information shall describe the par-
ticular record requested to the fullest 
extent possible and specify the pre-
ferred form or format (including elec-
tronic formats) of the response. The 
Commission shall accommodate re-
questers as to form or format if the 
record is readily reproducible in the re-
quested form or format. When request-
ers do not specify the preferred form or 
format of the response, the Commis-
sion shall respond in the form or for-
mat in which the record is most acces-
sible to the Commission. 

(b) Response to request. The Chief 
FOIA Officer will determine whether to 
comply with the request. Except in un-
usual circumstances, as described in 
paragraph (c) of this section, the deter-
mination will be made within 20 work-
ing days of receipt. Appeals of adverse 
decisions may be made, in writing, to 
the Chairman of the Commission, at 
the same address, within 20 working 
days of the decision. The sitting Com-
missioners, by majority vote, will de-
cide appeals within 20 working days 
after receipt. In the event of a tie vote 
of those Commissioners, the Chief 
FOIA Officer’s initial determination 
will be deemed approved by the Com-
mission. Records to be disclosed shall 
be provided with the initial letter set-
ting forth the determination as to the 
request or shall be sent as soon as pos-
sible thereafter. 

(c) Processing of request. (1) In unusual 
circumstances as described in this 
paragraph, when additional time is 
needed to respond to the initial re-
quest, the Commission shall acknowl-
edge the request in writing within the 
20-day period, describe the cir-
cumstances requiring the delay, and in-
dicate the anticipated date for a sub-
stantive response that may not exceed 
10 additional working days, except as 
provided in paragraph (d) of this sec-
tion. With respect to a request for 
which a written notice has extended 
the time limit by 10 additional working 
days, and the Commission determines 
that it cannot make a response deter-

mination within that additional 10 
working day period, the requester will 
be notified and provided an oppor-
tunity to limit the scope of the request 
so that it may be processed within the 
extended time limit, or an opportunity 
to arrange an alternative time frame 
for processing the request or a modified 
request. Refusal by the requester to 
reasonably modify the request or ar-
range for an alternative time frame 
shall be considered as a factor in deter-
mining whether exceptional cir-
cumstances exist for purposes of para-
graph (d) of this section. For purposes 
of this paragraph, ‘‘unusual cir-
cumstances’’ that may justify a delay 
are: 

(i) The need to search for and collect 
the requested records from other facili-
ties that are separate from the office 
processing the request; 

(ii) The need to search for, collect, 
and appropriately examine a volumi-
nous amount of separate and distinct 
records that are requested in a single 
request; 

(iii) The need for consultation, which 
shall be conducted with all practicable 
speed, with another agency having a 
substantial interest in the determina-
tion of the request, or among two or 
more components of the agency having 
substantial subject matter interest in 
the request; or 

(iv) The need to consult with the sub-
mitter of requested information. 

(2) Whenever it reasonably appears 
that certain requests by the same re-
quester, or a group of requesters acting 
in concert, actually constitute a single 
request that would otherwise satisfy 
the unusual circumstances specified in 
this paragraph, and the requests in-
volve clearly related matters, such re-
quests may be aggregated for purposes 
of this paragraph. Multiple requests in-
volving unrelated matters will not be 
aggregated. 

(d) Additional time to respond to re-
quest. In the event that the Commis-
sion is unable to comply with the time 
limits for responding to a request spec-
ified in paragraphs (a) and (c) of this 
section, it may request additional time 
to complete its review of the records, 
and request a court to retain jurisdic-
tion and allow it such additional time 
to complete its review, if it can show 
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that exceptional circumstances exist 
and that it is exercising due diligence 
in responding to the request. For pur-
poses of this paragraph, ‘‘exceptional 
circumstances’’ do not include a delay 
that results from a predictable work-
load of requests, unless the agency 
demonstrates reasonable progress in 
reducing its backlog of pending re-
quests. Refusal by a person to reason-
ably modify the scope of a request or 
arrange an alternative time frame for 
processing the request (or a modified 
request) under paragraph (c) of this 
section shall be considered as a factor 
in determining whether exceptional 
circumstances exist for purposes of this 
paragraph. 

(e) Expedited processing of request. (1) 
A person requesting records from the 
Commission pursuant to this section 
may request expedited processing of his 
request in cases in which he can dem-
onstrate a compelling need for the 
records requested. For purposes of this 
paragraph a compelling need means: 

(i) That a failure to obtain the re-
quested records on an expedited basis 
could reasonably be expected to pose 
an imminent threat to the life or phys-
ical safety of an individual; or 

(ii) The information is urgently need-
ed by a person primarily engaged in 
disseminating information in order to 
inform the public concerning actual or 
alleged Federal Government activity. 

(2) A demonstration of compelling 
need by a person making a request for 
expedited processing shall be made by 
a statement certified by such person to 
be true and correct to the best of his 
knowledge and belief. Notice of the de-
termination whether to grant expe-
dited processing in response to a re-
quester’s claim of compelling need 
shall be provided to the person making 
the request within 10 calendar days 
after receipt of the request. The Com-
mission will provide expeditious con-
sideration of administrative appeals of 
determinations whether to provide ex-
pedited processing. Once a determina-
tion has been made to grant expedited 
processing, the Commission will proc-
ess the request as soon as practicable. 

(f) Denial of request. In denying a re-
quest for records, in whole or in part, 
the Commission shall state the reason 
for the denial; set forth the name and 

title or position of the person respon-
sible for the denial of the request; 
make a reasonable effort to estimate 
the volume of the records denied; and 
provide this estimate to the person 
making the request, unless providing 
such an estimate would harm an inter-
est protected by the exemption pursu-
ant to which the request is denied. If 
an appeal is denied, the Commission’s 
notice of denial shall inform the re-
quester of the right to obtain judicial 
review of the Commission’s action 
under 5 U.S.C. 552(a)(4)(B)–(G). 

(g) Partial response to request. Any 
reasonably segregable portion of a 
record shall be provided to the person 
requesting it after the deletion of any 
exempt portions of the record. The 
amount of information deleted shall be 
indicated on the released portion of the 
record, at the place in the record the 
deletion is made if technically feasible, 
unless indicating the extent of the de-
letion would harm an interest pro-
tected by the exemption pursuant to 
which the deletion is made. 

[62 FR 55335, Oct. 24, 1997, as amended at 67 
FR 60863, Sept. 30, 2002; 72 FR 71790, Dec. 19, 
2007; 77 FR 48430, Aug. 14, 2012] 

§ 2702.4 Materials available. 
(a) FOIA Reading Room. Materials 

which may be made publicly available 
for inspection and copying at the Com-
mission’s on-site FOIA Reading Room, 
1331 Pennsylvania Avenue NW., Suite 
520N, Washington, DC 20004–1710, in-
clude, but are not limited to: 

(1) Final opinions, including concur-
ring and dissenting opinions, as well as 
orders, made in the adjudication of 
cases; 

(2) Those statements of policy and in-
terpretations which have been adopted 
by the agency and are not published in 
the FEDERAL REGISTER; 

(3) Administrative staff manuals and 
instructions to staff that affect a mem-
ber of the public; 

(4) Copies of all records, regardless of 
form or format, which have been re-
leased to any person under this subpart 
and which, because of the nature of 
their subject matter, the Commission 
has determined have become or are 
likely to become the subject of subse-
quent requests for substantially the 
same records; and 
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(5) A general index of records referred 
to under this paragraph (a). 

(b) E–FOIA Reading Room. Materials 
created on or after November 1, 1996, 
under paragraphs (a)(1) through (5) of 
this section may also be accessed elec-
tronically through the Commission’s 
Web site at http://www.fmshrc.gov. 

[72 FR 71790, Dec. 19, 2007, as amended at 77 
FR 48430, Aug. 14, 2012] 

§ 2702.5 Fees applicable—categories of 
requesters. 

(a) When documents are requested for 
commercial use, requesters will be as-
sessed the full direct costs of searching 
for, reviewing for release, and dupli-
cating the records sought. 

(b) When records are being requested 
by educational or noncommercial sci-
entific institutions whose purpose is 
scholarly or scientific research, and 
not for commercial use, the requester 
will be assessed only for the cost of du-
plicating the records sought, but no 
charge will be made for the first 100 
paper pages reproduced. 

(c) When records are being requested 
by representatives of the news media, 
the requester will be assessed only for 
the cost of duplicating the records 
sought, but no charge will be made for 
the first 100 paper pages reproduced. 

(d) For any other request not de-
scribed in paragraphs (a) through (c) of 
this section, the requester will be as-
sessed the full direct costs of searching 
for and duplicating the records sought, 
except that the first two hours of man-
ual search time and the first 100 paper 
pages of reproduction shall be fur-
nished without charge. 

(e) For purposes of paragraphs (b) 
through (d) of this section, whenever it 
reasonably appears that a requester, or 
a group of requesters acting in concert, 
is attempting to break down a single 
request into a series of requests relat-
ing to the same subject matter for the 
purpose of evading the assessment of 
fees, such requests will be aggregated 
and fees assessed accordingly. 

[54 FR 3022, Jan. 23, 1989, as amended at 62 
FR 55336, Oct. 24, 1997] 

§ 2702.6 Fee schedule. 
(a) Search fee. The fee for searching 

for information and records shall be 

the salary rate (that is, basic pay plus 
16%) of the employee making the 
search. This hourly rate is listed on the 
Commission’s Web site at http:// 
www.fmshrc.gov. Fees for searches of 
computerized records shall be the ac-
tual cost to the Commission, but shall 
not exceed $300 per hour. This fee in-
cludes machine time and that of the 
operator and clerical personnel. If 
search charges are likely to exceed $50, 
the requester shall be notified of the 
estimated amount of fees, unless the 
requester has indicated in advance his 
willingness to pay fees as high as those 
anticipated. Fees may be charged even 
if the documents are not located or if 
they are located but withheld on the 
basis of an exemption. 

(b) Review fee. The review fee shall be 
charged for the Chief FOIA Officer’s 
initial examination of documents lo-
cated in response to a request in order 
to determine if they may be withheld 
from disclosure, and for the deletion of 
portions that are exempt from disclo-
sure, but shall not be charged for re-
view by the Chairman or the Commis-
sioners. See § 2702.3. The review fee is 
the salary rate (that is, basic pay plus 
16%) of the Chief FOIA Officer or the 
employee designated to perform the re-
view. This hourly rate is listed on the 
Commission’s Web site at http:// 
www.fmshrc.gov. 

(c) Duplicating fee. The copy fee for 
each page of paper up to 81⁄2″ × 14″ shall 
be $.15 per copy per page. Any private 
sector services required, including the 
fee for copying photographs and non-
standard documents, will be the actual 
direct cost incurred by the Commis-
sion. For copies prepared by computer, 
such as tapes or printouts, the Com-
mission shall charge the actual cost, 
including operator time, of production 
of the tape or printout. For other 
methods of reproduction or duplica-
tion, the Commission will charge the 
actual direct costs of producing the 
document(s). If duplication charges are 
likely to exceed $50, the requester shall 
be notified of the estimated amount of 
fees, unless the requester has indicated 
in advance his willingness to pay fees 
as high as those anticipated. 

[72 FR 71791, Dec. 19, 2007] 
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§ 2702.7 No fees; waiver or reduction 
of fees. 

(a) No fees shall be charged to any re-
quester, including commercial use re-
questers, if the anticipated cost of 
processing and collecting the fee would 
be equal or greater than the fee itself. 
Accordingly, the Commission has de-
termined that fees of less than $20 shall 
be waived. 

(b) Documents shall be furnished 
without any charge, or at a charge re-
duced below the fees otherwise applica-
ble, if disclosure of the information is 
determined to be in the public interest 
because it is likely to contribute sig-
nificantly to public understanding of 
the operations or activities of the gov-
ernment and is not primarily in the 
commercial interest of the requester. 

(1) The following six factors will be 
employed in determining when such 
fees shall be waived or reduced: 

(i) The subject of the request: Wheth-
er the subject of the requested records 
concerns ‘‘the operations or activities 
of the government’’; 

(ii) The informative value of the in-
formation to be disclosed: Whether the 
disclosure is ‘‘likely to contribute’’ to 
an understanding of government oper-
ations or activities; 

(iii) The contribution to an under-
standing of the subject by the general 
public likely to result from disclosure: 
Whether disclosure of the requested in-
formation will contribute to ‘‘public 
understanding’’; 

(iv) The significance of contribution 
to public understanding: Whether the 
disclosure is likely to contribute ‘‘sig-
nificantly’’ to public understanding of 
government operations or activities; 

(v) The existence and magnitude of a 
commercial interest: Whether the re-
quester has a commercial interest that 
would be furthered by the requested 
disclosure; and, if so 

(vi) The primary interest in disclo-
sure: Whether the magnitude of the 
identified commercial interest of the 
requester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is ‘‘primarily 
in the commercial interest of the re-
quester.’’ 

(2) The Chief FOIA Officer, upon re-
quest, shall determine whether a waiv-
er or reduction of fees is warranted. 

Requests shall be made concurrently 
with requests for information under 
§ 2702.3. In accordance with the proce-
dures set forth in § 2702.3, appeals of ad-
verse decisions may be made to the 
Commission within 5 working days. De-
termination of appeals will be made by 
the Commission within 10 working 
days of receipt. 

[54 FR 3022, Jan. 23, 1989, as amended at 62 
FR 55336, Oct. 24, 1997; 72 FR 71791, Dec. 19, 
2007] 

§ 2702.8 Advance payment of fees; in-
terest; debt collection procedures. 

(a) Advance payment of fees gen-
erally will not be required. However, an 
advance payment (before work is com-
menced or continued on a request) may 
be required if the charges are likely to 
exceed $250. 

(b) Requesters who have previously 
failed to pay a fee charged in timely 
fashion (i.e., within 30 days of the date 
of billing) may be required first to pay 
that amount plus any applicable inter-
est (or demonstrate that the fee has 
been paid) and then make an advance 
payment of the full amount of the esti-
mated fee before the new or pending re-
quest is processed. 

(c) Interest charges may be assessed 
on any unpaid bill starting on the 31st 
day following the day on which the 
billing was sent at the rate presecribed 
in 31 U.S.C. 3717 and will accrue from 
the date of billing. 

(d) The Debt Collection Act of 1982, 
Pub. L. 97–365, including disclosure to 
consumer credit reporting agencies and 
the use of collection agencies will be 
utilized to encourage payment where 
appropriate. 

[54 FR 3023, Jan. 23, 1989] 

PART 2703—EMPLOYEE 
RESPONSIBILITIES AND CONDUCT 

Sec. 
2703.1 Cross-reference to employee ethical 

conduct standards and financial disclo-
sure regulations. 

2703.2 Designated agency ethics official and 
alternate designated agency ethics offi-
cial. 

AUTHORITY: 5 U.S.C. 7301; 5 CFR 2638.202. 

SOURCE: 61 FR 39872, July 31, 1996, unless 
otherwise noted. 
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§ 2703.1 Cross-reference to employee 
ethical conduct standards and fi-
nancial disclosure regulations. 

Members and employees of the Fed-
eral Mine Safety and Review Commis-
sion are subject to the executive 
branch-wide Standards of Ethical Con-
duct at 5 CFR part 2635; the Commis-
sion’s regulations at 5 CFR part 8401, 
which supplement the executive 
branch-wide standards; and the execu-
tive branch-wide financial disclosure 
regulations at 5 CFR part 2634. 

§ 2703.2 Designated agency ethics offi-
cial and alternate designated agen-
cy ethics official. 

The Chairman shall appoint an indi-
vidual to serve as the designated agen-
cy ethics official, and an individual to 
serve in an acting capacity in the ab-
sence of the primary designated agency 
ethics official (alternate designated 
agency ethics official), to coordinate 
and manage the Commission’s ethics 
program. 

PART 2704—IMPLEMENTATION OF 
THE EQUAL ACCESS TO JUSTICE 
ACT IN COMMISSION PRO-
CEEDINGS 

Subpart A—General Provisions 

Sec. 
2704.100 Purpose of these rules. 
2704.101 Definitions. 
2704.102 Applicability. 
2704.103 Proceedings covered. 
2704.104 Eligibility of applicants. 
2704.105 Standards for awards. 
2704.106 Allowable fees and expenses. 
2704.107 Rulemaking on maximum rates for 

attorney fees. 
2704.108 Awards. 
2704.109 Delegations of authority. 

Subpart B—Information Required From 
Applicants 

2704.201 Contents of application—in general. 
2704.202 Contents of application—where the 

applicant has prevailed. 
2704.203 Contents of application—where the 

Secretary’s demand is substantially in 
excess of the judgment finally obtained 
and unreasonable. 

2704.204 Confidential financial information. 
2704.205 Documentation of fees and ex-

penses. 
2704.206 When an application may be filed. 

Subpart C—Procedures for Considering 
Applications 

2704.301 Filing and service of documents. 
2704.302 Answer to application. 
2704.303 Reply. 
2704.304 Comments by other parties. 
2704.305 Settlement. 
2704.306 Further proceedings on the applica-

tion. 
2704.307 Decision of administrative law 

judge. 
2704.308 Commission review. 
2704.309 Judicial review. 
2704.310 Payment of award. 

AUTHORITY: (5 U.S.C. 504(c)(1); Pub. L. 99– 
80, 99 Stat. 183; Pub. L. 104–121, 110 Stat. 862. 

SOURCE: 47 FR 10001, Mar. 9, 1982, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 2704.100 Purpose of these rules. 

The Equal Access to Justice Act, 5 
U.S.C. 504, provides for the award of at-
torney fees and other expenses to eligi-
ble individuals and entities who are 
parties to certain administrative pro-
ceedings (called ‘‘adversary adjudica-
tions’’) before this Commission. An eli-
gible party may receive an award when 
it prevails over the U.S. Department of 
Labor, Mine Safety and Health Admin-
istration (‘‘MSHA’’), unless the Sec-
retary of Labor’s position in the pro-
ceeding was substantially justified or 
special circumstances make an award 
unjust. In addition to the foregoing 
ground of recovery, a non-prevailing el-
igible party may receive an award if 
the demand of the Secretary is sub-
stantially in excess of the decision of 
the Commission and unreasonable, un-
less the applicant party has committed 
a willful violation of law or otherwise 
acted in bad faith, or special cir-
cumstances make an award unjust. The 
rules in this part describe the parties 
eligible for each type of award. They 
also explain how to apply for awards, 
and the procedures and standards that 
this Commission will use to make the 
awards. In addition to the rules in this 
part, the Commission’s general rules of 
procedure, part 2700 of this chapter, 
apply where appropriate. 

[71 FR 44209, Aug. 4, 2006] 
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§ 2704.101 Definitions. 
The following terms shall have the 

following meaning when used in these 
rules: 

Adjudication Officer, as defined in 5 
U.S.C. 504(b)(1)(D), means the Commis-
sion’s administrative law judge who 
presided at the underlying adversary 
adjudication between the applicant and 
the Secretary of Labor. For the sake of 
clarity, references hereafter shall be to 
‘‘administrative law judge’’. 

The Act means the Equal Access to 
Justice Act 5 U.S.C. 504; 

The Commission means the Federal 
Mine Safety and Health Review Com-
mission, created as an independent 
agency under 30 U.S.C. 823; 

The Mine Act means the Federal Mine 
Safety and Health Act of 1977, 30 U.S.C. 
801 et seq; 

The Secretary means the Secretary of 
Labor or his designee. 

§ 2704.102 Applicability. 
Section 2704.105(a) applies to adver-

sary adjudications before the Commis-
sion pending or commenced on or after 
August 5, 1984. Section 2704.105(b) ap-
plies to adversary adjudications com-
menced on or after March 29, 1996. 

[63 FR 63175, Nov. 12, 1998] 

§ 2704.103 Proceedings covered. 
(a) The Act applies to adversary adju-

dications conducted by this Commis-
sion. These are adjudications before 
the Commission arising under the Mine 
Act in which the position of the Sec-
retary of Labor is represented by an at-
torney or other representative who en-
ters an appearance and participates in 
the proceeding. For this Commission, 
the types of proceedings generally cov-
ered include: 

(1) Contests of citations or orders 
issued under section 104 or 107 of the 
Mine Act (30 U.S.C. 814, 817); 

(2) Contests of penalties proposed 
under section 105 (a) and (b) of the 
Mine Act (30 U.S.C. 815(a), (b)); 

(3) Challenges to claims of discrimi-
nation under section 105(c) of the Mine 
Act (30 U.S.C. 815(c)) where the Sec-
retary of Labor represents the miner. 

(b) The Commission may also des-
ignate a proceeding not listed in para-
graph (a) of this section as an adver-

sary adjudication for purposes of the 
Act by so stating in an order initiating 
the proceeding or designating the mat-
ter for hearing. The Commission’s fail-
ure to designate a proceeding as an ad-
versary adjudication shall not preclude 
the filing of an application by a party 
who believes the proceeding is covered 
by the Act; whether the proceeding is 
covered will then be an issue for resolu-
tion in proceedings on the application. 

(c) If a proceeding includes both mat-
ters covered by the Act and matters 
specifically excluded from coverage, 
any award made will include only fees 
and expenses related to covered issues. 

[47 FR 1001, Mar. 9, 1982, as amended at 71 FR 
54905, Sept. 20, 2006] 

§ 2704.104 Eligibility of applicants. 
(a) To be eligible for an award of at-

torney fees and other expenses under 
the Act, the applicant must be a party 
to the adversary adjudication for which 
it seeks an award. The term ‘‘party’’ is 
defined in 5 U.S.C. 551(3). The applicant 
must show that it satisfies the condi-
tions of eligibility set out in this sub-
part and in subpart B. 

(b) For purposes of awards under 
§ 2704.105(a) for prevailing parties: 

(1) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the 
applicant, under the applicant’s direc-
tion and control. Part-time employees 
shall be included on a proportional 
basis. 

(2) An applicant who owns an unin-
corporated business will be considered 
as an ‘‘individual’’ rather than a ‘‘sole 
owner of an unincorporated business’’ 
if the issues on which the applicant 
prevails are related primarily to per-
sonal interests rather than to business 
interests. 

(3) The types of eligible applicants 
are as follows: 

(i) An individual with a net worth of 
not more than $2 million; 

(ii) The sole owner of an unincor-
porated business who has a net worth 
of not more than $7 million, including 
both personal and business interests, 
and employs not more than 500 employ-
ees; 

(iii) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or public or private organization 
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with a net worth of not more than $7 
million and not more than 500 employ-
ees. 

(c) For the purposes of awards for 
non-prevailing parties under 
§ 2704.105(b), eligible applicants are 
small entities as defined in 5 U.S.C. 601, 
subject to the annual-receipts and 
number-of-employees standards as set 
forth by the Small Business Adminis-
tration at 13 CFR part 121. 

(d) For the purpose of eligibility, the 
net worth, number of employees, or an-
nual receipts of an applicant, as appli-
cable, shall be determined as of the 
date the underlying proceeding was ini-
tiated under the Mine Act. 

(e) An applicant that participates in 
a proceeding primarily on behalf of one 
or more other persons or entities that 
would be ineligible is not itself eligible 
for an award. 

[47 FR 10001, Mar. 9, 1982, as amended at 54 
FR 6285, Feb. 9, 1989, 63 FR 63175, Nov. 12, 
1998; 71 FR 44210; Aug. 4, 2006; 71 FR 54905, 
Sept. 20, 2006] 

§ 2704.105 Standards for awards. 
(a) A prevailing applicant may re-

ceive an award of fees and expenses in-
curred in connection with a proceeding, 
or in a significant and discrete sub-
stantive portion of the proceeding, un-
less the position of the Secretary was 
substantially justified. The position of 
the Secretary includes, in addition to 
the position taken by the Secretary in 
the adversary adjudication, the action 
or failure to act by the Secretary upon 
which the adversary adjudication is 
based. The burden of proof that an 
award should not be made to a pre-
vailing applicant because the Sec-
retary’s position was substantially jus-
tified is on the Secretary, who may 
avoid an award by showing that his po-
sition was reasonable in law and fact. 
An award will be reduced or denied if 
the applicant has unduly or unreason-
ably protracted the underlying pro-
ceeding or if special circumstances 
make the award unjust. 

(b) If the demand of the Secretary is 
substantially in excess of the decision 
of the Commission and is unreasonable 
when compared with such decision, 
under the facts and circumstances of 
the case, the Commission shall award 
to an eligible applicant who does not 

prevail the fees and expenses related to 
defending against the excessive de-
mand, unless the applicant has com-
mitted a willful violation of law or oth-
erwise acted in bad faith or special cir-
cumstances make an award unjust. The 
burden of proof is on the applicant to 
establish that the Secretary’s demand 
is substantially in excess of the Com-
mission’s decision; the Secretary may 
avoid an award by establishing that 
the demand is not unreasonable when 
compared to that decision. As used in 
this section, ‘‘demand’’ means the ex-
press demand of the Secretary which 
led to the adversary adjudication, but 
does not include a recitation by the 
Secretary of the maximum statutory 
penalty— 

(1) In the administrative complaint, 
or 

(2) Elsewhere when accompanied by 
an express demand for a lesser amount. 

[63 FR 63176, Nov. 12, 1998, as amended at 71 
FR 44210, Aug. 4, 2006] 

§ 2704.106 Allowable fees and ex-
penses. 

(a) Awards will be based on rates cus-
tomarily charged by persons engaged 
in the business of or acting as attor-
neys, agents and expert witnesses, even 
if the services were made available 
without charge or at a reduced rate to 
the applicant. 

(b) No award for the fee of an attor-
ney or agent under this part may ex-
ceed $125 per hour, except as provided 
in § 2704.107. No award to compensate 
an expert witness may exceed the high-
est rate at which the Secretary of 
Labor pays expert witnesses. However, 
an award may also include the reason-
able expenses of the attorney, agent, or 
witness as a separate item if the attor-
ney, agent or witness ordinarily 
charges clients separately for such ex-
penses. 

(c) In determining the reasonableness 
of the fee sought for an attorney, agent 
or expert witness, the administrative 
law judge shall consider the following: 

(1) If the attorney, agent or witness 
is in private practice, his or her cus-
tomary fee for similar services, or, if 
an employee of the applicant, the fully 
allocated cost of the services; 

(2) The prevailing rate for similar 
services in the community in which the 
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attorney, agent or witness ordinarily 
performs services; 

(3) The time actually spent in the 
representation of the applicant; 

(4) The time reasonably spent in light 
of the difficulty or complexity of the 
issues in the underlying proceeding; 
and 

(5) Such other factors as may bear on 
the value of the services provided. 

(d) The reasonable cost of any study, 
analysis, engineering report, test, 
project or similar matter prepared on 
behalf of a party may be awarded, to 
the extent that the charge for the serv-
ice does not exceed the prevailing rate 
for similar services, and the study or 
other matter was necessary for prepa-
ration of the applicant’s case in the un-
derlying proceeding. 

[47 FR 10001, Mar. 9, 1982, as amended at 63 
FR 63176, Nov. 12, 1998; 71 FR 54905, Sept. 20, 
2006] 

§ 2704.107 Rulemaking on maximum 
rates for attorney’s fees. 

(a) If warranted by an increase in the 
cost of living or by special cir-
cumstances (such as limited avail-
ability of attorneys qualified to handle 
certain types of proceedings), attor-
ney’s fees may be awarded at a rate 
higher than $125 per hour. Any such in-
crease in the rate for attorney’s fees 
will be made only upon a petition sub-
mitted by the applicant, pursuant to 
§ 2704.201, and only if the administra-
tive law judge determines, in his or her 
discretion, that it is justified. Any 
such adjustment in fees is subject to 
Commission review as specified in 
§ 2704.308. 

(b) Any person may file with the 
Commission a petition for rulemaking 
to increase the maximum rate for at-
torney fees. The petition should iden-
tify the rate the petitioner believes the 
Commission should establish and the 
types of proceedings in which the rate 
should be used. It should also explain 
fully the reasons why the higher rate is 
warranted. The Commission will re-
spond to the petition within 60 days 
after it is filed, by initiating an infor-
mal rulemaking proceeding, denying 
the petition, or taking other appro-
priate action. 

[47 FR 10001, Mar. 9, 1982, as amended at 63 
FR 63176, Nov. 12, 1998] 

§ 2704.108 Awards. 

If an applicant is entitled to an 
award under § 2704.105(a) or (b), the 
award shall be made by the Commis-
sion against the Department of Labor. 

[63 FR 53176, Nov. 12, 1998] 

§ 2704.109 Delegations of authority. 

The Commission retains authority to 
take final action on matters pertaining 
to the Equal Access to Justice Act in 
actions arising under the Mine Act. 
The Commission may, however, by 
order delegate authority to take final 
action on matters pertaining to the 
Equal Access to Justice Act in par-
ticular cases to other subordinate offi-
cials or bodies. 

Subpart B—Information Required 
From Applicants 

SOURCE: 63 FR 63176, Nov. 12, 1998, unless 
otherwise noted. 

§ 2704.201 Contents of application—in 
general. 

(a) An application for an award of 
fees and expenses under the Act shall 
be made to the Chief Administrative 
Law Judge of the Commission at 1331 
Pennsylvania Avenue NW., Suite 520N, 
Washington, DC 20004–1710. The appli-
cation shall identify the applicant and 
the underlying proceeding for which an 
award is sought. 

(b) The application shall state the 
amount of fees and expenses for which 
an award is sought. The application 
may also include a request that attor-
ney’s fees be awarded at a rate higher 
than $125 per hour because of an in-
crease in the cost of living or other 
special factors. 

(c) The application may also include 
any other matters that the applicant 
wishes the Commission to consider in 
determining whether and in what 
amount an award should be made. 

(d) The application should be signed 
by the applicant or an authorized offi-
cer or attorney of the applicant. It 
shall also contain or be accompanied 
by a written verification under oath or 
under penalty of perjury that the infor-
mation provided in the application is 
true and correct. 
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(e) Upon receipt of an application, 
the Chief Administrative Law Judge 
shall immediately assign it for disposi-
tion to the administrative law judge 
who presided over the underlying Mine 
Act proceeding. 

[63 FR 63176, Nov. 12, 1998, as amended at 67 
FR 60863, Sept. 27, 2002; 77 FR 48430, Aug. 14, 
2012] 

§ 2704.202 Contents of application— 
where the applicant has prevailed. 

(a) An application for an award under 
§ 2704.105(a) shall show that the appli-
cant has prevailed in a significant and 
discrete substantive portion of the un-
derlying proceeding and identify the 
position of the Department of Labor in 
the proceeding that the applicant al-
leges was not substantially justified. 
Unless the applicant is an individual, 
the application shall also state the 
number of employees of the applicant 
and describe briefly the type and pur-
pose of its organization or business. 

(b) The application also shall include 
a statement that the applicant’s net 
worth does not exceed $2 million (if an 
individual) or $7 million (for all other 
applicants). 

(c) Each applicant must provide with 
its application a detailed exhibit show-
ing the net worth of the applicant 
when the underlying proceeding was 
initiated. The exhibit may be in any 
form convenient to the applicant that 
provides full disclosure of the appli-
cant’s assets and liabilities and is suffi-
cient to determine whether the appli-
cant qualifies under the standards in 
this part. The administrative law judge 
may require an applicant to file addi-
tional information to determine its eli-
gibility for an award. 

[63 FR 63176, Nov. 12, 1998, as amended at 71 
FR 54905, Sept. 20, 2006] 

§ 2704.203 Contents of application— 
where the Secretary’s demand is 
substantially in excess of the judg-
ment finally obtained and unrea-
sonable. 

(a) An application for an award under 
§ 2704.105(b) shall show that the Sec-
retary’s demand is substantially in ex-
cess of the decision of the Commission; 
the application shall further allege 
that the Secretary’s demand is unrea-

sonable when compared with the Com-
mission’s decision. 

(b) The application shall show that 
the applicant is a small entity as de-
fined in 5 U.S.C. 601(6), and the applica-
tion must conform to the standards of 
the Small Business Administration at 
13 CFR 121.201 for mining entities. The 
application shall include a statement 
of the applicant’s annual receipts or 
number of employees, as applicable, in 
conformance with the requirements of 
13 CFR 121.104 and 121.106. The applica-
tion shall describe briefly the type and 
purpose of its organization or business. 

§ 2704.204 Confidential financial infor-
mation. 

Ordinarily, the net-worth and an-
nual-receipts exhibits will be included 
in the public record of the proceeding. 
However, an applicant that objects to 
public disclosure of information in any 
portion of such exhibits and believes 
there are legal grounds for withholding 
the information from disclosure may 
submit that portion of the exhibit di-
rectly to the administrative law judge 
in a sealed envelope labeled ‘‘Confiden-
tial Financial Information,’’ accom-
panied by a motion to withhold the in-
formation from public disclosure. The 
motion shall describe the information 
sought to be withheld and explain, in 
detail, why it falls within one or more 
of the specific exemptions from manda-
tory disclosure under the Freedom of 
Information Act, 5 U.S.C. 552(b)(1)–(9), 
why public disclosure of the informa-
tion would adversely affect the appli-
cant, and why disclosure is not re-
quired in the public interest. The mate-
rial in question shall be served on 
counsel representing the Secretary of 
Labor against whom the applicant 
seeks an award, but need not be served 
on any other party to the proceeding. 
If the administrative law judge finds 
that the information should not be 
withheld from disclosure, it shall be 
placed in the public record of the pro-
ceeding. Otherwise, any request to in-
spect or copy the exhibit shall be dis-
posed of in accordance with the estab-
lished procedures under the Freedom of 
Information Act (29 CFR part 2702). 
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§ 2704.205 Documentation of fees and 
expenses. 

The application shall be accompanied 
by full documentation of the fees and 
expenses, including the cost of any 
study, analysis, engineering report, 
test, project or similar matter, for 
which an award is sought. A separate 
itemized statement shall be submitted 
for each professional firm or individual 
whose services are covered by the ap-
plication, showing the hours spent in 
connection with the underlying pro-
ceeding by each individual, a descrip-
tion of the specific services performed, 
the rate at which each fee has been 
computed, any expenses for which re-
imbursement is sought, the total 
amount claimed, and the total amount 
paid or payable by the applicant or by 
any other person or entity for the serv-
ices provided. The administrative law 
judge may require the applicant to pro-
vide vouchers, receipts, or other sub-
stantiation for any expenses claimed. 

§ 2704.206 When an application may be 
filed. 

(a) An application may be filed when-
ever the applicant has prevailed in the 
underlying proceeding or in a signifi-
cant and discrete substantive portion 
of that proceeding. An application may 
also be filed by a non-prevailing party 
when a demand by the Secretary is 
substantially in excess of the decision 
of the Commission and is unreasonable 
when compared with such decision. In 
no case may an application be filed 
later than 30 days after the Commis-
sion’s final disposition of the under-
lying proceeding, or 30 days after 
issuance of a court judgment that is 
final and nonappealable in any Com-
mission adjudication that has been ap-
pealed pursuant to section 106 of the 
Mine Act, 30 U.S.C. 816. 

(b) If review or reconsideration is 
sought or taken of a decision on the 
merits as to which an applicant has 
prevailed or has been subjected to a de-
mand from the Secretary substantially 
in excess of the decision of the Com-
mission and unreasonable when com-
pared to that decision, proceedings for 
the award of fees shall be stayed pend-
ing final disposition of the underlying 
controversy. 

(c) For purposes of this part, final 
disposition before the Commission 
means the date on which a decision or 
order disposing of the merits of the 
proceeding or any other complete reso-
lution of the proceeding, such as a set-
tlement or voluntary dismissal, be-
comes final (pursuant to sections 105(d) 
and 113(d) of the Mine Act (30 U.S.C. 
815(d) and 823(d)) and unappealable, 
both within the Commission and to the 
courts (pursuant to section 106(a) of 
the Mine Act (30 U.S.C. 816(a)). 

[63 FR 63176, Nov. 12, 1998, as amended at 71 
FR 44210, Aug. 4, 2006] 

Subpart C—Procedures for 
Considering Applications 

§ 2704.301 Filing and service of docu-
ments. 

Any application for an award or 
other pleading or other document re-
lated to an application, including a pe-
tition for discretionary review, shall be 
filed and served on all parties in the 
same manner as pleadings in the under-
lying proceeding, except as provided in 
§ 2704.202(b) for confidential financial 
information. 

§ 2704.302 Answer to application. 
(a) Within 30 days after service of an 

application, counsel representing the 
Secretary of Labor may file an answer 
to the application. Unless counsel re-
quests an extension of time for filing, 
files a statement of intent to negotiate 
under paragraph (b), or a proceeding is 
stayed pursuant to § 206(b), failure to 
file an answer within the 30-day period 
may be treated as a consent to the 
award requested. 

(b) If counsel for the Secretary and 
the applicant believe that the issues in 
the fee application can be settled, they 
may jointly file a statement of their 
intent to negotiate a settlement. The 
filing of this statement shall extend 
the time for filing an answer for an ad-
ditional 30 days, and further extensions 
may be granted by the administrative 
law judge upon request by counsel for 
the Secretary and the applicant. 

(c) The answer shall explain in detail 
any objections to the award requested 
and identify the facts relied on in sup-
port of the position of the Secretary of 
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Labor. If the answer is based on any al-
leged facts not already in the record of 
the underlying proceeding, counsel 
shall include with the answer either 
supporting affidavits or a request for 
further proceedings under § 2704.306 of 
this part. 

[63 FR 63176, Nov. 12, 1998, as amended at 71 
FR 44210, Aug. 4, 2006] 

§ 2704.303 Reply. 
Within 15 days after service of an an-

swer, the applicant may file a reply. If 
the reply is based on any alleged facts 
not already in the record of the pro-
ceeding, the applicant shall include 
with the reply either supporting affida-
vits or a request for further pro-
ceedings under § 2704.306 of this part. 

§ 2704.304 Comments by other parties. 
Any party to a proceeding other than 

the applicant and counsel for the Sec-
retary of Labor may file comments on 
an application within 30 days after it is 
served or on an answer within 15 days 
after it is served. A commenting party 
may not participate further in pro-
ceedings on the application unless the 
administrative law judge determines 
that the public interest requires such 
participation in order to permit full ex-
ploration of matters raised in the com-
ments. 

§ 2704.305 Settlement. 
In the event that counsel for the Sec-

retary and an applicant agree to settle 
an EAJA claim after an application has 
been filed with the Commission, the 
applicant shall timely notify the Com-
mission of the settlement and request 
dismissal of the application. 

[63 FR 63177, Nov. 12, 1998] 

§ 2704.306 Further proceedings on the 
application. 

(a) The determination of an award 
will be made on the basis of the record 
made during the proceeding for which 
fees and expenses are sought, except as 
provided in paragraphs (b) and (c) of 
this section. 

(b) On request of either the applicant 
or the Secretary, or on the administra-
tive law judge’s own initiative, the 
judge may order further proceedings, 
such as an informal conference, oral ar-

gument, additional written submis-
sions or, as to issues other than sub-
stantial justification (such as the ap-
plicant’s eligibility or substantiation 
of fees and expenses), pertinent dis-
covery or an evidentiary hearing. Such 
further proceedings shall be held only 
when necessary for full and fair resolu-
tion of the issues arising from the ap-
plication and shall be conducted as 
promptly as possible. 

(c) If the proceeding for which fees 
and expenses are sought was conceded 
by the Secretary on the merits, with-
drawn by the Secretary, or otherwise 
settled before any of the merits were 
heard, the applicant and the Secretary 
may supplement the administrative 
record with affidavits or other docu-
mentary evidence. 

(d) A request that the judge order 
further proceedings under this section 
shall specifically identify the informa-
tion sought on the disputed issues and 
shall explain why the additional pro-
ceedings are necessary to resolve the 
issues. 

[54 FR 6286, Feb. 9, 1989] 

§ 2704.307 Decision of administrative 
law judge. 

The administrative law judge shall 
issue an initial decision on the applica-
tion within 75 days after completion of 
proceedings on the application. In all 
decisions on applications, the adminis-
trative law judge shall include written 
findings and conclusions on the appli-
cant’s eligibility, and an explanation of 
the reasons for any difference between 
the amount requested and the amount 
awarded. As to applications filed pursu-
ant to § 2704.105(a), the administrative 
law judge shall also include findings on 
the applicant’s status as a prevailing 
party and whether the position of the 
Secretary was substantially justified; 
if at issue, the judge shall also make 
findings on whether the applicant un-
duly protracted or delayed the under-
lying proceeding or whether special 
circumstances make the award unjust. 
As to applications filed pursuant to 
§ 2704.105(b), the administrative law 
judge shall include findings on whether 
the Secretary made a demand that is 
substantially in excess of the decision 
of the Commission and unreasonable 
when compared with that decision; if 
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at issue, the judge shall also make 
findings on whether the applicant has 
committed a willful violation of the 
law or otherwise acted in bad faith or 
whether special circumstances make 
the award unjust. Under either para-
graph, the decision shall include, if at 
issue, detailed findings and conclusions 
on whether an increase in the cost of 
living or any other special factor justi-
fies a higher fee than the $125 per hour 
fee set forth in the statute. The initial 
decision by the administrative law 
judge shall become final 40 days after 
its issuance unless review by the Com-
mission is ordered under § 2704.308 of 
this part. 

[63 FR 63177, Nov. 12, 1998] 

§ 2704.308 Commission review. 
(a) Either the applicant or the Sec-

retary of Labor may seek review by the 
Commission of the initial decision by 
the administrative law judge, but re-
view shall be discretionary with the 
Commission. 

(b) The party seeking review shall 
file a petition for discretionary review 
so as to be received by the Commission 
at 1331 Pennsylvania Avenue NW., 
Suite 520N, Washington, DC 20004–1710 
within 30 days of the issuance of the 
initial decision by the administrative 
law judge. Each issue in dispute shall 
be plainly and concisely stated, with 
supporting reasons set forth. Except 
for good cause shown, no issue not 
raised before the administrative law 
judge shall be set forth in the petition 
for discretionary review. Review by the 
Commission shall be granted only by 
affirmative vote of two of the Commis-
sioners within 40 days of the issuance 
of the initial opinion, except that with-
in 30 days after the issuance of the ini-
tial decision by the administrative law 
judge, two or more Commissioners may 
in their discretion order the case for 
review without the filing of a petition. 
The latter procedure shall be reserved 
for novel questions of law or policy, 
however. 

(c) If review of the initial decision of 
the administrative law judge is granted 
by the Commission, the Commission 
shall, after allowing opportunity for 
presentation of views by opposing par-
ties, review the case and issue its own 
order affirming, modifying or vacating 

in whole or in part the initial decision 
or directing other appropriate relief. 

[47 FR 10001, Mar. 9, 1982, as amended at 63 
FR 63178, Nov. 12, 1998; 67 FR 60863, Sept. 27, 
2002; 77 FR 48430, Aug. 14, 2012] 

§ 2704.309 Judicial review. 
Judicial review of final Commission 

decisions on awards may be sought as 
provided in 5 U.S.C. 504(c)(2). 

§ 2704.310 Payment of award. 
Payment of awards made under the 

Equal Access to Justice Act by final 
orders of the Commission or its admin-
istrative law judge shall be in accord-
ance with the applicable rules of the 
Department of Labor. 

PART 2705—PRIVACY ACT 
IMPLEMENTATION 

Sec. 
2705.1 Purpose and scope. 
2705.2 Definitions. 
2705.3 Procedure for requests pertaining to 

individuals’ records in a records system. 
2705.4 Times, places, and requirements for 

the identification of the individual mak-
ing a request. 

2705.5 Access to requested information to 
the individual. 

2705.6 Request for correction or amendment 
to the record. 

2705.7 Agency review of request for correc-
tion or amendment of the record. 

2705.8 Appeal of an initial adverse Commis-
sion determination on correction or 
amendment of the record. 

2705.9 Disclosure of record to a person other 
than the individual to whom the record 
pertains. 

2705.10 Fees. 

AUTHORITY: 5 U.S.C. 552a; Pub. L. 93–579. 

SOURCE: 49 FR 38542, Oct. 1, 1984, unless 
otherwise noted. 

§ 2705.1 Purpose and scope. 
The purposes of these regulations are 

to: 
(a) Establish a procedure by which an 

individual can determine if the Federal 
Mine Safety and Health Review Com-
mission, hereafter the ‘‘Commission,’’ 
maintains a system of records which 
includes a record pertaining to the in-
dividual. This does not include Com-
mission files generated in adversary 
proceedings under the Federal Mine 
Safety and Health Act; and 
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(b) Establish a procedure by which an 
individual can gain access to a record 
pertaining to him or her for the pur-
pose of review, amendment and/or cor-
rection. 

[49 FR 38542, Oct. 1, 1984, as amended at 71 FR 
44210, Aug. 4, 2006] 

§ 2705.2 Definitions. 
For the purpose of these regula-

tions— 
(a) The term individual means a cit-

izen of the United States or an alien 
lawfully admitted for permanent resi-
dence; 

(b) The term maintain includes main-
tain, collect, use of disseminate; 

(c) The term record means any item, 
collection or grouping of information 
about an individual that is maintained 
by the Commission, including, but not 
limited to, his or her employment his-
tory, payroll information, and finan-
cial transactions and that contains his 
or her name, or the identifying num-
ber, symbol, or other identifying par-
ticular assigned to the individual, such 
as social security number; 

(d) The term system of records means 
a group of any records under control of 
the Commission from which informa-
tion is retrieved by the name of the in-
dividual or by some identifying num-
ber, symbol, or other identifying par-
ticular assigned to the individual; and 

(e) The term routine use means, with 
respect to the disclosure of a record, 
the use of such record for a purpose 
which is compatible with the purpose 
for which it was collected. 

[49 FR 38542, Oct. 1, 1984, as amended at 71 FR 
54905, Sept. 20, 2006] 

§ 2705.3 Procedure for requests per-
taining to individuals’ records in a 
records system. 

An individual shall submit a request 
to the Executive Director to determine 
if a system of records named by the in-
dividual contains a record pertaining 
to the individual. If a record pertaining 
to the individual does exist in the spec-
ified system of records and the indi-
vidual wishes to review that record he 
or she shall submit a request to the Ex-
ecutive Director of the Commission 
which states the individual’s desire to 
review his or her record. 

§ 2705.4 Times, places, and require-
ments for the identification of the 
individual making a request. 

An individual making a request to 
the Executive Director of the Commis-
sion pursuant to § 2705.3 shall present a 
written request at the Commission Of-
fice, 1331 Pennsylvania Avenue NW., 
Suite 520N, Washington, DC 20004–1710, 
on any business day between the hour 
of 8:30 a.m. and 5:00 p.m. The individual 
submitting the request should present 
himself or herself at the Commission’s 
offices with a form of identification 
which will permit the Commission to 
verify that the individual is the same 
individual as contained in the record 
requested. 

[49 FR 38542, Oct. 1, 1984, as amended at 67 FR 
60863, Sept. 27, 2002; 77 FR 48430, Aug. 14, 2012] 

§ 2705.5 Access to requested informa-
tion to the individual. 

As soon as practicable after 
verification of identity the Commis-
sion shall disclose to the individual the 
information contained in the record 
which pertains to that individual. 

§ 2705.6 Request for correction or 
amendment to the record. 

The individual shall submit a written 
request to the Executive Director 
which states the individual’s desire to 
correct or to amend his or her record 
and details the specific corrections or 
amendments sought. This request is to 
be made in accord with provisions of 
§ 2705.4. 

§ 2705.7 Agency review of request for 
correction or amendment of the 
record. 

Within ten working days of the re-
ceipt of the request to correct or to 
amend the record, the Executive Direc-
tor will acknowledge in writing such 
receipt and promptly either— 

(a) Make any correction or amend-
ment to that portion of the record 
which the individual believes is not ac-
curate, relevant, timely, or complete; 
or 

(b) Inform the individual of the Exec-
utive Director’s refusal to correct or to 
amend the record in accordance with 
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the request, and the procedures estab-
lished by the Commission for the indi-
vidual to request a review of that re-
fusal. 

§ 2705.8 Appeal of an initial adverse 
Commission determination on cor-
rection or amendment of the 
record. 

An individual who disagrees with the 
refusal of the Executive Director to 
correct or to amend his or her record 
may submit a request for a review of 
such refusal to the Chairman, Federal 
Mine Safety and Health Review Com-
mission, 1331 Pennsylvania Avenue 
NW., Suite 520N, Washington, DC 20004– 
1710. The Chairman will, not later than 
thirty working days from the date on 
which the individual requests such re-
view, complete such review and make 
final determination unless, for good 
cause shown, the Chairman extends 
such thirty-day period. If, after his or 
her review, the Chairman also refuses 
to correct or to amend the record in ac-
cordance with the request, the Indi-
vidual may file with the Commission a 
concise statement setting forth the 
reasons for his or her disagreement 
with the refusal of the Commission and 
may seek judicial review of the Chair-
man’s determination under 5 U.S.C. 
552a(g)(1)(A). 

[49 FR 38542, Oct. 1, 1984, as amended at 67 FR 
60863, Sept. 27, 2002; 77 FR 48430, Aug. 14, 2012] 

§ 2705.9 Disclosure of record to a per-
son other than the individual to 
whom the record pertains. 

The Commission will not disclose a 
record to any individual other than the 
individual to whom the record pertains 
without receiving the prior written 
consent of the individual to whom the 
record pertains, unless the disclosure 
has been listed as a ‘‘routine use’’ in 
the Commission’s notices of its system 
of records, or falls within one of the 
special disclosure situations listed in 
the Privacy Act of 1974 (5 U.S.C. 
552a(b)). 

§ 2705.10 Fees. 
If an individual requests copies of his 

or her record, he or she will be charged 
a reasonable fee, excluding the cost of 
any search for review of the record, in 
advance of receipt of the pages. 

PART 2706—ENFORCEMENT OF 
NONDISCRIMINATION ON THE 
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE FEDERAL MINE 
SAFETY AND HEALTH REVIEW 
COMMISSION 

Sec. 
2706.101 Purpose. 
2706.102 Application. 
2706.103 Definitions. 
2706.104–2706.109 [Reserved] 
2706.110 Self-evaluation. 
2706.111 Notice. 
2706.112–2706.129 [Reserved] 
2706.130 General prohibitions against dis-
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§ 2706.101 Purpose. 

This part effectuates section 119 of 
the Rehabilitation, Comprehensive 
Services, and Developmental Disabil-
ities Amendments of 1978, which 
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States 
Postal Service. 

§ 2706.102 Application. 

This part applies to all programs or 
activities conducted by the agency. 

§ 2706.103 Definitions. 

For purposes of this part, the term— 
Assistant Attorney General means the 

Assistant Attorney General, Civil 
Rights Division, United States Depart-
ment of Justice. 
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Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in, and enjoy the benefits 
of, programs or activities conducted by 
the agency. For example, auxiliary aids 
useful for persons with impaired vision 
include readers, brailled materials, 
audio recordings, telecommunications 
devices and other similar services and 
devices. Auxiliary aids useful for per-
sons with impaired hearing include 
telephone handset amplifiers, tele-
phones compatible with hearing aids, 
telecommunication devices for deaf 
persons (TDD’s), interpreters, 
notetakers, written materials, and 
other similar services and devices. 

Complete complaint means a written 
statement that contains the complain-
ant’s name and address and describes 
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the 
agency of the nature and date of the al-
leged violation of section 504. It shall 
be signed by the complainant or by 
someone authorized to do so on his or 
her behalf. Complaints filed on behalf 
of classes or third parties shall describe 
or identify (by name, if possible) the 
alleged victims of discrimination. 

Facility means all or any portion of 
buildings, structures, equipment, 
roads, walks, parking lots, rolling 
stock or other conveyances, or other 
real or personal property. 

Handicapped person means any person 
who has a physical or mental impair-
ment that substantially limits one or 
more major life activities, has a record 
of such an impairment, or is regarded 
as having such an impairment. 

As used in this definition, the phrase: 
(1) Physical or mental impairment in-

cludes— 
(i) Any physiological disorder or con-

dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 

disabilities. The term ‘‘physical or 
mental impairment’’ includes, but is 
not limited to, such diseases and condi-
tions as orthopedic, visual, speech, and 
hearing impairments, cerebral palsy, 
epilepsy, muscular dystrophy, multiple 
sclerosis, cancer, heart disease, diabe-
tes, mental retardation, emotional ill-
ness, and drug addiction and alco-
holism. 

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working. 

(3) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(4) Is regarded as having an impairment 
means— 

(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but is treated by 
the agency as constituting such a limi-
tation; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(iii) Has none of the impairments de-
fined in subparagraph (1) of this defini-
tion but is treated by the agency as 
having such an impairment. 

Historic preservation programs means 
programs conducted by the agency that 
have preservation of historic properties 
as a primary purpose. 

Historic properties means those prop-
erties that are listed or eligible for 
listing in the National Register of His-
toric Places or properties designated as 
historic under a statute of the appro-
priate State or local government body. 

Qualified handicapped person means— 
(1) With respect to preschool, elemen-

tary, or secondary education services 
provided by the agency, a handicapped 
person who is a member of a class of 
persons otherwise entitled by statute, 
regulation, or agency policy to receive 
education services from the agency. 

(2) With respect to any other agency 
program or activity under which a per-
son is required to perform services or 
to achieve a level of accomplishment, a 
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handicapped person who meets the es-
sential eligibility requirements and 
who can acheive the purpose of the pro-
gram or activity without modifications 
in the program or activity that the 
agency can demonstrate would result 
in a fundamental alteration in its na-
ture; 

(3) With respect to any other pro-
gram or activity, a handicapped person 
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or 
activity; and 

(4) Qualified handicapped person is de-
fined for purposes of employment in 29 
CFR 1613.702(f), which is made applica-
ble to this part by § 2706.140. 

Section 504 means section 504 of the 
Rehabilitation Act of 1973 (Pub. L. 93– 
112, 87 Stat. 394 (29 U.S.C. 794)), as 
amended by the Rehabilitation Act 
Amendments of 1974 (Pub. L. 93–516, 88 
Stat. 1617), and the Rehabilitation, 
Comprehensive Services, and Develop-
mental Disabilities Amendments of 
1978 (Pub. L. 95–602, 92 Stat. 2955). As 
used in this part, section 504 applies 
only to programs or activities con-
ducted by Executive agencies and not 
to federally assisted programs. 

Substantial impairment means a sig-
nificant loss of the integrity of finished 
materials, design quality, or special 
character resulting from a permanent 
alteration. 

§§ 2706.104–2706.109 [Reserved] 

§ 2706.110 Self-evaluation. 

(a) The agency shall, by August 24, 
1987, evaluate its current policies and 
practices, and the effects thereof, that 
do not or may not meet the require-
ments of this part, and, to the extent 
modification of any such policies and 
practices is required, the agency shall 
proceed to make the necessary modi-
fications. 

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments 
(both oral and written). 

(c) The agency shall, until three 
years following the completion of the 

self-evaluation, maintain on file and 
make available for public inspection: 

(1) A description of areas examined 
and any problems identified, and 

(2) A description of any modifications 
made. 

§ 2706.111 Notice. 
The agency shall make available to 

employees, applicants, participants, 
beneficiaries, and other interested per-
sons such information regarding the 
provisions of this part and its applica-
bility to the programs or activities 
conducted by the agency, and make 
such information available to them in 
such manner as the head of the agency 
finds necessary to apprise such persons 
of the protections against discrimina-
tion assured them by section 504 and 
this regulation. 

§§ 2706.112–2706.129 [Reserved] 

§ 2706.130 General prohibitions 
against discrimination. 

(a) No qualified handicapped person 
shall, on the basis of handicap, be ex-
cluded from participation in, be denied 
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the 
agency. 

(b)(1) The agency, in providing any 
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the 
basis of handicap— 

(i) Deny a qualified handicapped per-
son the opportunity to participate in 
or benefit from the aid, benefit, or 
service; 

(ii) Afford a qualified handicapped 
person an opportunity to participate in 
or benefit from the aid, benefit, or 
service that is not equal to that af-
forded others; 

(iii) Provide a qualified handicapped 
person with an aid, benefit, or service 
that is not as effective in affording 
equal opportunity to obtain the same 
result, to gain the same benefit, or to 
reach the same level of achievement as 
that provided to others; 

(iv) Provide different or separate aid, 
benefits, or services to handicapped 
persons or to any class of handicapped 
persons than is provided to others un-
less such action is necessary to provide 
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qualified handicapped persons with aid, 
benefits, or services that are as effec-
tive as those provided to others; 

(v) Deny a qualified handicapped per-
son the opportunity to participate as a 
member of planning or advisory boards; 
or 

(vi) Otherwise limit a qualified 
handicapped person in the enjoyment 
of any right, privilege, advantage, or 
opportunity enjoyed by others receiv-
ing the aid, benefit, or service. 

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or 
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or 
activities. 

(3) The agency may not, directly or 
through contractual or other 
arrangments, utilize criteria or meth-
ods of administration the purpose or ef-
fect of which would— 

(i) Subject qualified handicapped per-
sons to discrimination on the basis of 
handicap; or 

(ii) Defeat or substantially impair ac-
complishment of the objectives of a 
program or activity with respect to 
handicapped persons. 

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would— 

(i) Exclude handicapped persons 
from, deny them the benefits of, or oth-
erwise subject them to discrimination 
under any program or activity con-
ducted by the agency; or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of a program or activity with respect 
to handicapped persons. 

(5) The agency, in the selection of 
procurement contractors, may not use 
criteria that subject qualified handi-
capped persons to discrimination on 
the basis of handicap. 

(6) The agency may not administer a 
licensing or certification program in a 
manner that subjects qualified handi-
capped persons to discrimination on 
the basis of handicap, nor may the 
agency establish requirements for the 
programs or activities of licensees or 
certified entities that subject qualified 
handicapped persons to discrimination 
on the basis of handicap. However, the 

programs or activities of entities that 
are licensed or certified by the agency 
are not, themselves, covered by this 
part. 

(c) The exclusion of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or Execu-
tive order to handicapped persons or 
the exclusion of a specific class of 
handicapped persons from a program 
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by 
this part. 

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs 
of qualified handicapped persons. 

§§ 2706.131–2706.139 [Reserved] 

§ 2706.140 Employment. 

No qualified handicapped person 
shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity 
conducted by the agency. The defini-
tions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791), as established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613, shall 
apply to employment in federally con-
ducted programs or activities. 

§§ 2706.141–2706.148 [Reserved] 

§ 2706.149 Program accessibility: Dis-
crimination prohibited. 

Except as otherwise provided in 
§ 2706.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by 
handicapped persons, be denied the 
benefits of, be excluded from participa-
tion in, or otherwise be subjected to 
discrimination under any program or 
activity conducted by the agency. 

§ 2706.150 Program accessibility: Exist-
ing facilities. 

(a) General. The agency shall operate 
each program or activity so that the 
program or activity, when viewed in its 
entirety, is readily accessible to and 
usable by handicapped persons. This 
paragraph does not— 
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(1) Necessarily require the agency to 
make each of its existing facilities ac-
cessible to and usable by handicapped 
persons; 

(2) In the case of historic preserva-
tion programs, require the agency to 
take any action that would result in a 
substantial impairment of significant 
historic features of an historic prop-
erty; or 

(3) Require the agency to take any 
action that it can demonstrate would 
result in a fundamental alteration in 
the nature of a program or activity or 
in undue financial and administrative 
burdens. In those circumstances where 
agency personnel believe that the pro-
posed action would fundamentally 
alter the program or activity or would 
result in undue financial and adminis-
trative burdens, the agency has the 
burden of proving that compliance with 
§ 2706.150(a) would result in such alter-
ation or burdens. The decision that 
compliance would result in such alter-
ation or burdens must be made by the 
agency head or his or her designee 
after considering all agency resources 
available for use in the funding and op-
eration of the conducted program or 
activity, and must be accompanied by 
a written statement of the reasons for 
reaching that conclusion. If an action 
would result in such an alteration or 
such burdens, the agency shall take 
any other action that would not result 
in such an alteration or such burdens 
but would nevertheless ensure that 
handicapped persons receive the bene-
fits and services of the program or ac-
tivity. 

(b) Methods—(1) General. The agency 
may comply with the requirements of 
this section through such means as re-
design of equipment, reassignment of 
services to accessible buildings, assign-
ment of aides to beneficiaries, home 
visits, delivery of services at alternate 
accessible sites, alteration of existing 
facilities and construction of new fa-
cilities, use of accessible rolling stock, 
or any other methods that result in 
making its programs or activities read-
ily accessible to and usable by handi-
capped persons. The agency is not re-
quired to make structural changes in 
existing facilities where other methods 
are effective in achieving compliance 
with this section. The agency, in mak-

ing alterations to existing buildings, 
shall meet accessibility requirements 
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151–4157), and any regula-
tions implementing it. In choosing 
among available methods for meeting 
the requirements of this section, the 
agency shall give priority to those 
methods that offer programs and ac-
tivities to qualified handicapped per-
sons in the most integrated setting ap-
propriate. 

(2) Historic preservation programs. In 
meeting the requirements of 
§ 2706.150(a) in historic preservation 
programs, the agency shall give pri-
ority to methods that provide physical 
access to handicapped persons. In cases 
where a physical alteration to an his-
toric property is not required because 
of § 2706.150(a)(2) or (a)(3), alternative 
methods of achieving program accessi-
bility include— 

(i) Using audio-visual materials and 
devices to depict those portions of an 
historic property that cannot other-
wise be made accessible; 

(ii) Assigning persons to guide handi-
capped persons into or through por-
tions of historic properties that cannot 
otherwise be made accessible; or 

(iii) Adopting other innovative meth-
ods. 

(c) Time period for compliance. The 
agency shall comply with the obliga-
tions established under this section by 
October 21, 1986, except that where 
structural changes in facilities are un-
dertaken, such changes shall be made 
by August 22, 1989, but in any event as 
expeditiously as possible. 

(d) Transition plan. In the event that 
structural changes to facilities will be 
undertaken to achieve program acces-
sibility, the agency shall develop, by 
February 23, 1987 a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall 
provide an opportunity to interested 
persons, including handicapped persons 
or organizations representing handi-
capped persons, to participate in the 
development of the transition plan by 
submitting comments (both oral and 
written). A copy of the transition plan 
shall be made available for public in-
spection. The plan shall, at a min-
imum— 
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(1) Identify physical obstacles in the 
agency’s facilities that limit the acces-
sibility of its programs or activities to 
handicapped persons; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve compli-
ance with this section and, if the time 
period of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran-
sition period; and 

(4) Indicate the official responsible 
for implementation of the plan. 

§ 2706.151 Program accessibility: New 
construction and alterations. 

Each building or part of a building 
that is constructed or altered by, on 
behalf of, or for the use of the agency 
shall be designed, constructed, or al-
tered so as to be readily accessible to 
and usable by handicapped persons. 
The definitions, requirements, and 
standards of the Architectural Barriers 
Act (42 U.S.C. 4151–4157), as established 
in 41 CFR 101–19.600 to 101–19.607, apply 
to buildings covered by this section. 

§§ 2706.152–2706.159 [Reserved] 

§ 2706.160 Communications. 
(a) The agency shall take appropriate 

steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and 
members of the public. 

(1) The agency shall furnish appro-
priate auxiliary aids where necessary 
to afford a handicapped person an equal 
opportunity to participate in, and 
enjoy the benefits of, a program or ac-
tivity conducted by the agency. 

(i) In determining what type of auxil-
iary aid is necessary, the agency shall 
give primary consideration to the re-
quests of the handicapped person. 

(ii) The agency need not provide indi-
vidually prescribed devices, readers for 
personal use or study, or other devices 
of a personal nature. 

(2) Where the agency communicates 
with applicants and beneficiaries by 
telephone, telecommunication devices 
for deaf person (TDD’s) or equally ef-
fective telecommunication systems 
shall be used. 

(b) The agency shall ensure that in-
terested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, ac-
tivities, and facilities. 

(c) The agency shall provide signage 
at a primary entrance to each of its in-
accessible facilities, directing users to 
a location at which they can obtain in-
formation about accessible facilities. 
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility. 

(d) This section does not require the 
agency to take any action that it can 
demonstrate would result in a funda-
mental alteration in the nature of a 
program or activity or in undue finan-
cial and adminstrative burdens. In 
those circumstances where agency per-
sonnel believe that the proposed action 
would fundamentally alter the program 
or activity or would result in undue fi-
nancial and administrative burdens, 
the agency has the burden of proving 
that compliance with § 2706.160 would 
result in such alteration or burdens. 
The decision that compliance would re-
sult in such alteration or burdens must 
be made by the agency head or his or 
her designee after considering all agen-
cy resources available for use in the 
funding and operation of the conducted 
program or activity, and must be ac-
companied by a written statement of 
the reasons for reaching that conclu-
sion. If an action required to comply 
with this section would result in such 
an alteration or such burdens, the 
agency shall take any other action 
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum 
extent possible, handicapped persons 
receive the benefits and services of the 
program or activity. 

§§ 2706.161–2706.169 [Reserved] 

§ 2706.170 Compliance procedures. 

(a) Except as provided in paragraph 
(b) of this section, this section applies 
to all allegations of discrimination on 
the basis of handicap in programs or 
activities conducted by the agency. 

(b) The agency shall process com-
plaints alleging violations of section 
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504 with respect to employment accord-
ing to the procedures established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation 
Act of 1973 (29 U.S.C. 791). 

(c) The General Counsel shall be re-
sponsible for coordinating implementa-
tion of this section. Complaints may be 
sent to General Counsel, Federal Mine 
Safety and Health Review Commission, 
1331 Pennsylvania Avenue NW., Suite 
520N, Washington, DC 20004–1710 

(d) The agency shall accept and in-
vestigate all complete complaints for 
which it has jurisdiction. All complete 
complaints must be filed within 180 
days of the alleged act of discrimina-
tion. The agency may extend this time 
period for good cause. 

(e) If the agency receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity. 

(f) The agency shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151–4157), or section 502 of 
the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 792), is not readily 
accessible to and usable by handi-
capped persons. 

(g) Within 180 days of the receipt of a 
complete complaint for which it has ju-
risdiction, the agency shall notify the 
complainant of the results of the inves-
tigation in a letter containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; and 

(3) A notice of the right to appeal. 
(h) Appeals of the findings of fact and 

conclusions of law or remedies must be 
filed by the complainant within 90 days 
of receipt from the agency of the letter 
required by § 2706.170(g). The agency 
may extend this time for good cause. 

(i) Timely appeals shall be accepted 
and processed by the head of the agen-
cy. 

(j) The head of the agency shall no-
tify the complainant of the results of 
the appeal within 60 days of the receipt 
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant, 
he or she shall have 60 days from the 
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal. 

(k) The time limits cited in para-
graphs (g) and (j) of this section may be 
extended with the permission of the 
Assistant Attorney General. 

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 
the final determination may not be 
delegated to another agency. 

[51 FR 22893, 22896, June 23, 1986, as amended 
at 51 FR 22893, June 23, 1986; 67 FR 60863, 
Sept. 27, 2002; 77 FR 48431, Aug. 14, 2012] 

§§ 2706.171–2706.999 [Reserved] 

PARTS 2707–2799 [RESERVED] 
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CHAPTER XL—PENSION BENEFIT GUARANTY 
CORPORATION 

NOTE: PBGC’s regulations were substantially reorganized and renumbered effective June 29, 
1981 (at 46 FR 32574) and July 1, 1996 (at 61 FR 34002). Distribution and derivation tables show-
ing the changes that occurred as a result of these amendments are available on the PBGC’s 
Web site at http://www.pbgc.gov. 

SUBCHAPTER A—GENERAL 

Part Page 
4000 Filing, issuance, computation of time, and record 

retention .............................................................. 959 
4001 Terminology ............................................................ 969 
4002 Bylaws of the Pension Benefit Guaranty Corpora-

tion ....................................................................... 973 
4003 Rules for administrative review of agency deci-

sions ..................................................................... 976 

SUBCHAPTER B—PREMIUMS 

4006 Premium rates ........................................................ 984 
4007 Payment of premiums ............................................. 990 

SUBCHAPTER C—CERTAIN REPORTING AND DISCLOSURE 
REQUIREMENTS 

4010 Annual financial and actuarial information report-
ing ........................................................................ 1001 

SUBCHAPTER D—COVERAGE AND BENEFITS 

4022 Benefits payable in terminated single-employer 
plans ..................................................................... 1014 

4022B Aggregate limits on guaranteed benefits ................ 1051 

SUBCHAPTER E—PLAN TERMINATIONS 

4041 Termination of single-employer plans .................... 1052 
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SUBCHAPTER A—GENERAL 

PART 4000—FILING, ISSUANCE, 
COMPUTATION OF TIME, AND 
RECORD RETENTION 

Subpart A—Filing Rules 

Sec. 
4000.1 What are these filing rules about? 
4000.2 What definitions do I need to know 

for these rules? 
4000.3 What methods of filing may I use? 
4000.4 Where do I file my submission? 
4000.5 Does the PBGC have discretion to 

waive these filing requirements? 

Subpart B—Issuance Rules 

4000.11 What are these issuance rules about? 
4000.12 What definitions do I need to know 

for these rules? 
4000.13 What methods of issuance may I 

use? 
4000.14 What is the safe-harbor method for 

providing an issuance by electronic 
media? 

4000.15 Does the PBGC have discretion to 
waive these issuance requirements? 

Subpart C—Determining Filing and 
Issuance Dates 

4000.21 What are these rules for determining 
the filing or issuance date about? 

4000.22 What definitions do I need to know 
for these rules? 

4000.23 When is my submission or issuance 
treated as filed or issued? 

4000.24 What if I mail my submission or 
issuance using the U.S. Postal Service? 

4000.25 What if I use the postal service of a 
foreign country? 

4000.26 What if I use a commercial delivery 
service? 

4000.27 What if I hand deliver my submis-
sion or issuance? 

4000.28 What if I send a computer disk? 
4000.29 What if I use electronic delivery? 
4000.30 What if I need to resend my filing or 

issuance for technical reasons? 
4000.31 Is my issuance untimely if I miss a 

few participants or beneficiaries? 
4000.32 Does the PBGC have discretion to 

waive any requirements under this part? 

Subpart D—Computation of Time 

4000.41 What are these computation-of-time 
rules about? 

4000.42 What definitions do I need to know 
for these rules? 

4000.43 How do I compute a time period? 

Subpart E—Electronic Means of Record 
Retention 

4000.51 What are these record retention 
rules about? 

4000.52 What definitions do I need to know 
for these rules? 

4000.53 May I use electronic media to satisfy 
PBGC’s record retention requirements? 

4000.54 May I dispose of original paper 
records if I keep electronic copies? 

AUTHORITY: 29 U.S.C. 1083(k), 1302(b)(3). 

SOURCE: 68 FR 61347, Oct. 28, 2003, unless 
otherwise noted. 

Subpart A—Filing Rules 

§ 4000.1 What are these filing rules 
about? 

Where a particular regulation calls 
for their application, the rules in this 
subpart A of part 4000 tell you what fil-
ing methods you may use for any sub-
mission (including a payment) to us. 
They do not cover an issuance from 
you to anyone other than the PBGC, 
such as a notice to participants. Also, 
they do not cover filings with us that 
are not made under our regulations, 
such as procurement filings, litigation 
filings, and applications for employ-
ment with us. (Subpart B tells you 
what methods you may use to issue a 
notice or otherwise provide informa-
tion to any person other than us. Sub-
part C tells you how we determine your 
filing or issuance date. Subpart D tells 
you how to compute various periods of 
time. Subpart E tells you how to main-
tain required records in electronic 
form.) 

§ 4000.2 What definitions do I need to 
know for these rules? 

You need to know two definitions 
from § 4001.2 of this chapter: PBGC and 
person. You also need to know the fol-
lowing definitions: 

Filing means any notice, information, 
or payment that you submit to us 
under our regulations. 

Issuance means any notice or other 
information you provide to any person 
other than us under our regulations. 

We means the PBGC. 
You means the person filing with us. 
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§ 4000.3 What methods of filing may I 
use? 

(a) Paper filings. Except for the filings 
listed in paragraph (b) of this section, 
you may file any submission with us by 
hand, mail, or commercial delivery 
service. 

(b) Electronic filings. (1) You must file 
premium declarations under part 4007 
of this chapter electronically in ac-
cordance with the instructions on the 
PBGC’s Web site subject to the fol-
lowing provisions: 

(i) This electronic filing requirement 
does not apply to premium information 
to the extent that the PBGC grants an 
exemption for good cause in appro-
priate circumstances. 

(ii) This electronic filing requirement 
does not apply to premium payments 
except to the extent that the PBGC so 
provides in the instructions on the 
PBGC’s Web site. 

(iii) This electronic filing require-
ment does not apply to information 
you file to comply with a request we 
make under § 4007.10(c) of this chapter 
(dealing with providing record informa-
tion in connection with a premium 
compliance review). 

(2) You must submit the information 
required under part 4010 of this chapter 
electronically in accordance with the 
instructions on the PBGC’s Web site, 
except as otherwise provided by the 
PBGC. 

(3) You must file notices under part 
4043 of this chapter electronically in 
accordance with the instructions on 
PBGC’s Web site, http://www.pbgc.gov, 
except as otherwise provided by PBGC. 

(4) When making filings to PBGC 
under parts 4041A, 4245, and 4281 of this 
chapter (except for notices of benefit 
reductions and notices of restoration of 
benefits under part 4281), you must sub-
mit the information required under 
these parts electronically in accord-
ance with the instructions on the 
PBGC’s Web site, except as otherwise 
provided by the PBGC. 

(c) Information on how to file. Current 
information on how to file, including 
permitted filing methods, fax numbers, 
and mail and e-mail addresses, is— 

(1) On our Web site, http:// 
www.pbgc.gov; 

(2) In our various printed forms and 
instructions packages; and 

(3) Available by contacting our Cus-
tomer Service Center at 1200 K Street, 
NW., Washington, DC, 20005–4026; tele-
phone 1–800–400–7242 (for participants), 
or 1–800–736–2444 (for practitioners). 
(TTY/TDD users may call the Federal 
relay service toll-free at 1–800–877–8339 
and ask to be connected to the appro-
priate number.) 

[70 FR 11543, Mar. 9, 2005, as amended at 71 
FR 31080, June 1, 2006; 79 FR 13559, Mar. 11, 
2014; 80 FR 55002, Sept. 11, 2015; 80 FR 55745, 
Sept. 17, 2015; 80 FR 57717, Sept. 25, 2015] 

§ 4000.4 Where do I file my submis-
sion? 

To find out where to send your sub-
mission, visit our Web site at http:// 
www.pbgc.gov, see the instructions to 
our forms, or call our Customer Service 
Center (1–800–400–7242 for participants, 
or 1–800–736–2444 for practitioners; TTY/ 
TDD users may call the Federal relay 
service toll-free at 1–800–877–8339 and 
ask to be connected to the appropriate 
number.) Because we have different ad-
dresses for different types of filings, 
you should make sure to use the appro-
priate address for your type of filing. 
For example, some filings (such as pre-
mium payments) must be sent to a 
specified bank, while other filings 
(such as the Standard Termination No-
tice (Form 500)) must be sent to the ap-
propriate department at our offices in 
Washington, DC. You do not have to 
address electronic submissions made 
through our Web site. We are respon-
sible for ensuring that such submis-
sions go to the proper place. 

[68 FR 61347, Oct. 28, 2003, as amended at 70 
FR 11543, Mar. 9, 2005] 

§ 4000.5 Does the PBGC have discre-
tion to waive these filing require-
ments? 

We retain the discretion to waive any 
requirement under this part, at any 
time, if warranted by the facts and cir-
cumstances. 

Subpart B—Issuance Rules 
§ 4000.11 What are these issuance rules 

about? 
Where a particular regulation calls 

for their application, the rules in this 
subpart B of part 4000 tell you what 
methods you may use to issue a notice 
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or otherwise provide information to 
any person other than us (e.g., a partic-
ipant or beneficiary). They do not cover 
payments to third parties. In some 
cases, the PBGC regulations tell you to 
comply with requirements that are 
found somewhere other than in the 
PBGC’s own regulations (e.g., require-
ments under the Internal Revenue 
Code). If so, you must comply with any 
applicable issuance rules under those 
other requirements. (Subpart A tells 
you what filing methods you may use 
for filings with us. Subpart C tells you 
how we determine your filing or 
issuance date. Subpart D tells you how 
to compute various periods of time. 
Subpart E tells you how to maintain 
required records in electronic form.) 

§ 4000.12 What definitions do I need to 
know for these rules? 

You need to know two definitions 
from § 4001.2 of this chapter: PBGC and 
person. You also need to know the fol-
lowing definitions: 

Filing means any notice, information, 
or payment that you submit to us 
under our regulations. 

Issuance means any notice or other 
information you provide to any person 
other than us under our regulations. 

We means the PBGC. 
You means the person providing the 

issuance to a third party. 

§ 4000.13 What methods of issuance 
may I use? 

(a) In general. You may use any 
method of issuance, provided you use 
measures reasonably calculated to en-
sure actual receipt of the material by 
the intended recipient. Posting is not a 
permissible method of issuance under 
the rules of this part. 

(b) Electronic safe-harbor method. Sec-
tion 4000.14 provides a safe-harbor 
method for meeting the requirements 
of paragraph (a) of this section when 
providing an issuance using electronic 
media. 

§ 4000.14 What is the safe-harbor meth-
od for providing an issuance by 
electronic media? 

(a) In general. Except as otherwise 
provided by applicable law, rule or reg-
ulation, you satisfy the requirements 
of § 4000.13 if you follow the methods 

described at paragraph (b) of this sec-
tion when providing an issuance by 
electronic media to any person de-
scribed in paragraph (c) or (d) of this 
section. 

(b) Issuance requirements. (1) You 
must take appropriate and necessary 
measures reasonably calculated to en-
sure that the system for furnishing 
documents— 

(i) Results in actual receipt of trans-
mitted information (e.g., using return- 
receipt or notice of undelivered elec-
tronic mail features, conducting peri-
odic reviews or surveys to confirm re-
ceipt of the transmitted information); 
and 

(ii) Protects confidential information 
relating to the intended recipient (e.g., 
incorporating into the system meas-
ures designed to preclude unauthorized 
receipt of or access to such information 
by anyone other than the intended re-
cipient); 

(2) You prepare and furnish electroni-
cally delivered documents in a manner 
that is consistent with the style, for-
mat and content requirements applica-
ble to the particular document; 

(3) You provide each intended recipi-
ent with a notice, in electronic or non- 
electronic form, at the time a docu-
ment is furnished electronically, that 
apprises the intended recipient of— 

(i) The significance of the document 
when it is not otherwise reasonably 
evident as transmitted (e.g., ‘‘The at-
tached participant notice contains in-
formation on the funding level of your 
defined benefit pension plan and the 
benefits guaranteed by the Pension 
Benefit Guaranty Corporation.’’); and 

(ii) The intended recipient’s right to 
request and obtain a paper version of 
such document; and 

(4) You give the intended recipient, 
upon request, a paper version of the 
electronically furnished documents. 

(c) Employees with electronic access. 
This section applies to a participant 
who— 

(1) Has the ability to effectively ac-
cess the document furnished in elec-
tronic form at any location where the 
participant is reasonably expected to 
perform duties as an employee; and 

(2) With respect to whom access to 
the employer’s electronic information 
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system is an integral part of those du-
ties. 

(d) Any person. This section applies to 
any person who— 

(1) Except as provided in paragraph 
(d)(2) of this section, has affirmatively 
consented, in electronic or non-elec-
tronic form, to receiving documents 
through electronic media and has not 
withdrawn such consent; 

(2) In the case of documents to be fur-
nished through the Internet or other 
electronic communication network, 
has affirmatively consented or con-
firmed consent electronically, in a 
manner that reasonably demonstrates 
the person’s ability to access informa-
tion in the electronic form that will be 
used to provide the information that is 
the subject of the consent, and has pro-
vided an address for the receipt of elec-
tronically furnished documents; 

(3) Prior to consenting, is provided, 
in electronic or non-electronic form, a 
clear and conspicuous statement indi-
cating: 

(i) The types of documents to which 
the consent would apply; 

(ii) That consent can be withdrawn at 
any time without charge; 

(iii) The procedures for withdrawing 
consent and for updating the partici-
pant’s, beneficiary’s or other person’s 
address for receipt of electronically 
furnished documents or other informa-
tion; 

(iv) The right to request and obtain a 
paper version of an electronically fur-
nished document, including whether 
the paper version will be provided free 
of charge; 

(v) Any hardware and software re-
quirements for accessing and retaining 
the documents; and 

(4) Following consent, if a change in 
hardware or software requirements 
needed to access or retain electronic 
documents creates a material risk that 
the person will be unable to access or 
retain electronically furnished docu-
ments, 

(i) Is provided with a statement of 
the revised hardware or software re-
quirements for access to and retention 
of electronically furnished documents; 

(ii) Is given the right to withdraw 
consent without charge and without 
the imposition of any condition or con-

sequence that was not disclosed at the 
time of the initial consent; and 

(iii) Again consents, in accordance 
with the requirements of paragraph 
(d)(1) or paragraph (d)(2) of this sec-
tion, as applicable, to the receipt of 
documents through electronic media. 

§ 4000.15 Does the PBGC have discre-
tion to waive these issuance re-
quirements? 

We retain the discretion to waive any 
requirement under this part, at any 
time, if warranted by the facts and cir-
cumstances. 

Subpart C—Determining Filing and 
Issuance Dates 

§ 4000.21 What are these rules for de-
termining the filing or issuance 
date about? 

Where the particular regulation calls 
for their application, the rules in this 
subpart C of part 4000 tell you how we 
will determine the date you send us a 
filing and the date you provide an 
issuance to someone other than us 
(such as a participant). These rules do 
not cover payments to third parties. In 
addition, they do not cover filings with 
us that are not made under our regula-
tions, such as procurement filings, liti-
gation filings, and applications for em-
ployment with us. In some cases, the 
PBGC regulations tell you to comply 
with requirements that are found 
somewhere other than in the PBGC’s 
own regulations (e.g., requirements 
under the Internal Revenue Code (Title 
26, USC)). In meeting those require-
ments, you should follow any applica-
ble rules under those requirements for 
determining the filing and issuance 
date. (Subpart A tells you what filing 
methods you may use for filings with 
us. Subpart B tells you what methods 
you may use to issue a notice or other-
wise provide information to any person 
other than us. Subpart D tells you how 
to compute various periods of time. 
Subpart E tells you how to maintain 
required records in electronic form.) 

§ 4000.22 What definitions do I need to 
know for these rules? 

You need to know two definitions 
from § 4001.2 of this chapter: PBGC and 
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person. You also need to know the fol-
lowing definitions: 

Business day means a day other than 
a Saturday, Sunday, or Federal holi-
day. We means the PBGC. 

You means the person filing with us 
or the person providing the issuance to 
a third party. 

§ 4000.23 When is my submission or 
issuance treated as filed or issued? 

(a) Filed or issued when sent. Gen-
erally, we treat your submission as 
filed, or your issuance as provided, on 
the date you send it, if you meet cer-
tain requirements. The requirements 
depend upon the method you use to 
send your submission or issuance (see 
§§ 4000.24 through 4000.29). (Certain fil-
ings are always treated as filed when 
received, as explained in paragraph 
(b)(2) of this section.) A submission 
made through our Web site is consid-
ered to have been sent when you per-
form the last act necessary to indicate 
that your submission is filed and can-
not be further edited or withdrawn. 

(b) Filed or issued when received—(1) In 
general. If you do not meet the require-
ments for your submission or issuance 
to be treated as filed or issued when 
sent (see §§ 4000.24 through 4000.32), we 
treat it as filed or issued on the date 
received in a permitted format at the 
proper address. 

(2) Certain filings always treated as 
filed when received. We treat the fol-
lowing submissions as filed on the date 
we receive your submission, no matter 
what method you use: 

(i) Applications for benefits. An appli-
cation for benefits or related submis-
sion (unless the instructions for the ap-
plicable forms provide for an earlier 
date); 

(ii) Advance notice of reportable events. 
Information required under subpart C 
of part 4043 of this chapter, dealing 
with advance notice of reportable 
events; 

(iii) Form 200 filings. Information re-
quired under subpart D of part 4043 of 
this chapter, dealing with notice of cer-
tain missed minimum funding con-
tributions; and 

(iv) Requests for approval of multiem-
ployer plan amendments. A request for 
approval of an amendment filed with 

the PBGC pursuant to part 4220 of this 
chapter. 

(3) Determining our receipt date for 
your filing. If we receive your submis-
sion at the correct address by 5 p.m. 
(our time) on a business day, we treat 
it as received on that date. If we re-
ceive your submission at the correct 
address after 5 p.m. on a business day, 
or anytime on a weekend or Federal 
holiday, we treat it as received on the 
next business day. For example, if you 
send your fax or e-mail of a Form 200 
filing to us in Washington, DC, on Fri-
day, March 15, from California at 3 p.m. 
(Pacific standard time), and we receive 
it immediately at 6 p.m. (our time), we 
treat it as received on Monday, March 
18. A submission made through our 
Web site is considered to have been re-
ceived when we receive an electronic 
signal that you have performed the last 
act necessary to indicate that your 
submission is filed and cannot be fur-
ther edited or withdrawn. 

[68 FR 61347, Oct. 28, 2003, as amended at 70 
FR 11543, Mar. 9, 2005] 

§ 4000.24 What if I mail my submission 
or issuance using the U.S. Postal 
Service? 

(a) In general. Your filing or issuance 
date is the date you mail your submis-
sion or issuance using the U.S. Postal 
Service if you meet the requirements 
of paragraph (b) of this section, and 
you mail it by the last scheduled col-
lection of the day. If you mail it later 
than that, or if there is no scheduled 
collection that day, your filing or 
issuance date is the date of the next 
scheduled collection. If you do not 
meet the requirements of paragraph 
(b), your filing or issuance date is the 
date of receipt at the proper address. 

(b) Requirements for ‘‘send date.’’ Your 
submission or issuance must meet the 
applicable postal requirements, be 
properly addressed, and you must use 
First-Class Mail (or a U.S. Postal Serv-
ice mail class that is at least the equiv-
alent of First-Class Mail, such as Pri-
ority Mail or Express Mail). However, 
if you are filing an advance notice of 
reportable event or a Form 200 (notice 
of certain missed contributions), see 
§ 4000.23(b); these filings are always 
treated as filed when received. 
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(c) Presumptions. We make the fol-
lowing presumptions— 

(1) U.S. Postal Service postmark. If you 
meet the requirements of paragraph (b) 
of this section and your submission or 
issuance has a legible U.S. Postal Serv-
ice postmark, we presume that the 
postmark date is the filing or issuance 
date. However, you may prove an ear-
lier date under paragraph (a) of this 
section. 

(2) Private meter postmark. If you meet 
the requirements of paragraph (b) of 
this section and your submission or 
issuance has a legible postmark made 
by a private postage meter (but no leg-
ible U.S. Postal Service postmark) and 
arrives at the proper address by the 
time reasonably expected, we presume 
that the metered postmark date is 
your filing or issuance date. However, 
you may prove an earlier date under 
paragraph (a) of this section. 

(d) Examples. (1) You mail your 
issuance using the U.S. Postal Service 
and meet the requirements of para-
graph (b) of this section. You deposit 
your issuance in a mailbox at 4 p.m. on 
Friday, March 15 and the next sched-
uled collection at that mailbox is 5 
p.m. that day. Your issuance date is 
March 15. If on the other hand you de-
posit it at 6 p.m. and the next collec-
tion at that mailbox is not until Mon-
day, March 18, your issuance date is 
March 18. 

(2) You mail your submission using 
the U.S. Postal Service and meet the 
requirements of paragraph (b) of this 
section. You deposit your submission 
in the mailbox at 4 p.m. on Friday, 
March 15, and the next scheduled col-
lection at that mailbox is 5 p.m. that 
day. If your submission does not show 
a March 15 postmark, then you may 
prove to us that you mailed your sub-
mission by the last scheduled collec-
tion on March 15. 

§ 4000.25 What if I use the postal serv-
ice of a foreign country? 

If you send your submission or 
issuance using the postal service of a 
foreign country, your filing or issuance 
date is the date of receipt at the proper 
address. 

§ 4000.26 What if I use a commercial 
delivery service? 

(a) In general. Your filing or issuance 
date is the date you deposit your sub-
mission or issuance with the commer-
cial delivery service if you meet the re-
quirements of paragraph (b) of this sec-
tion, and you deposit it by the last 
scheduled collection of the day for the 
type of delivery you use (such as two- 
day delivery or overnight delivery). If 
you deposit it later than that, or if 
there is no scheduled collection that 
day, your filing or issuance date is the 
date of the next scheduled collection. If 
you do not meet the requirements of 
paragraph (b), your filing or issuance 
date is the date of receipt at the proper 
address. However, if you are filing an 
advance notice of reportable event or a 
Form 200 (notice of certain missed con-
tributions), see § 4000.23(b); these filings 
are always treated as filed when re-
ceived. 

(b) Requirements for ‘‘send date.’’ Your 
submission or issuance must meet the 
applicable requirements of the com-
mercial delivery service, be properly 
addressed, and— 

(1) Delivery within two days. It must 
be reasonable to expect your submis-
sion or issuance will arrive at the prop-
er address by 5 p.m. on the second busi-
ness day after the next scheduled col-
lection; or 

(2) Designated delivery service. You 
must use a ‘‘designated delivery serv-
ice’’ under section 7502(f) of the Inter-
nal Revenue Code (Title 26, USC). Our 
Web site, http://www.pbgc.gov, lists 
those designated delivery services. You 
should make sure that both the pro-
vider and the particular type of deliv-
ery (such as two-day delivery) are des-
ignated. 

(c) Example. You send your submis-
sion by commercial delivery service 
using two-day delivery. In addition, 
you meet the requirements of para-
graph (b) of this section. Suppose that 
the deadline for two-day delivery at 
the place you make your deposit is 8 
p.m. on Friday, March 15. If you de-
posit your submission by that the 
deadline, your filing date is March 15. 
If, instead, you deposit it after the 8 
p.m. deadline and the next collection 
at that site for two-day delivery is on 
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Monday, March 18, your filing date is 
March 18. 

§ 4000.27 What if I hand deliver my 
submission or issuance? 

Your filing or issuance date is the 
date of receipt of your hand-delivered 
submission or issuance at the proper 
address. A hand-delivered issuance 
need not be delivered while the in-
tended recipient is physically present. 
For example, unless you have reason to 
believe that the intended recipient will 
not receive the notice within a reason-
able amount of time, a notice is 
deemed to be received when you place 
it in the intended recipient’s office 
mailbox. Our Web site, http:// 
www.pbgc.gov, and the instructions to 
our forms, identify the proper address-
es for filings with us. 

§ 4000.28 What if I send a computer 
disk? 

(a) In general. We determine your fil-
ing or issuance date for a computer 
disk as if you had sent a paper version 
of your submission or issuances if you 
meet the requirements of paragraph (b) 
of this section. 

(1) Filings. For computer-disk filings, 
we may treat your submission as in-
valid if you fail to meet the require-
ments of paragraph (b)(1) or (b)(3) of 
this section. 

(2) Issuances. For computer-disk 
issuances, we may treat your issuance 
as invalid if— 

(i) You fail to meet the requirements 
(‘‘using measures reasonably cal-
culated to ensure actual receipt’’) of 
§ 4000.13(a), or 

(ii) You fail to meet the contact in-
formation requirements of paragraph 
(b)(3) of this section. 

(b) Requirements. To get the filing 
date under paragraph (a) of this sec-
tion, you must meet the requirements 
of paragraphs (b)(1) and (b)(3). To get 
the issuance date under paragraph (a), 
you must meet the requirements of 
paragraphs (b)(2) and (b)(3). 

(1) Technical requirements for filings. 
For filings, your electronic disk must 
comply with any technical require-
ments for that type of submission (our 
Web site, http://www.pbgc.gov, identifies 
the technical requirements for each 
type of filing). 

(2) Technical requirements for 
issuances. For issuances, you must 
comply with the safe-harbor method 
under § 4000.14. 

(3) Identify contact person. For filings 
and issuances, you must include, in a 
paper cover letter or on the disk’s 
label, the name and telephone number 
of the person to contact if we or the in-
tended recipient is unable to read the 
disk. 

§ 4000.29 What if I use electronic deliv-
ery? 

(a) In general. Your filing or issuance 
date is the date you electronically 
transmit your submission or issuance 
to the proper address if you meet the 
requirements of paragraph (b) of this 
section. Note that we always treat an 
advance notice of reportable event and 
a Form 200 (notice of certain missed 
contributions) as filed when received. A 
submission made through our Web site 
is considered to have been transmitted 
when you perform the last act nec-
essary to indicate that your submis-
sion is filed and cannot be further edit-
ed or withdrawn. You do not have to 
address electronic submissions made 
through our Web site. We are respon-
sible for ensuring that such submis-
sions go to the proper place. 

(1) Filings. For electronic filings, if 
you fail to meet the requirements of 
paragraph (b)(1) or (b)(3) of this sec-
tion, we may treat your submission as 
invalid. 

(2) Issuances. For electronic 
issuances, we may treat your issuance 
as invalid if— 

(i) You fail to meet the requirements 
(‘‘using measures reasonably cal-
culated to ensure actual receipt’’) of 
§ 4000.13(a), or 

(ii) You fail to meet the contact in-
formation requirements of paragraph 
(b)(3) of this section. 

(b) Requirements. To get the filing 
date under paragraph (a) of this sec-
tion, you must meet the requirements 
of paragraphs (b)(1) and (b)(3). To get 
the issuance date under paragraph (a), 
you must meet the requirement of 
paragraphs (b)(2) and (b)(3). 

(1) Technical requirements for filings. 
For filings, your electronic submission 
must comply with any technical re-
quirements for that type of submission 
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(our Web site, http://www.pbgc.gov, iden-
tifies the technical requirements for 
each type of filing). 

(2) Technical requirements for 
issuances. For issuances, you must 
comply with the safe-harbor method 
under § 4000.14. 

(3) Identify contact person. For an e- 
mail submission or issuance with an 
attachment, you must include, in the 
body of your e-mail, the name and tele-
phone number of the person to contact 
if we or the intended recipient needs 
you to resubmit your filing or 
issuance. 

(c) Failure to meet address requirement. 
If you send your electronic submission 
or issuance to the wrong address (but 
you meet the requirements of para-
graph (b) of this section), your filing or 
issuance date is the date of receipt at 
the proper address. 

[68 FR 61347, Oct. 28, 2003, as amended at 70 
FR 11544, Mar. 9, 2005] 

§ 4000.30 What if I need to resend my 
filing or issuance for technical rea-
sons? 

(a) Request to resubmit—(1) Filing. We 
may ask you to resubmit all or a por-
tion of your filing for technical reasons 
(for example, because we are unable to 
open an attachment to your e-mail). In 
that case, your submission (or portion) 
is invalid. However, if you comply with 
the request or otherwise resolve the 
problem (e.g., by providing advice that 
allows us to open the attachment to 
your e-mail) by the date we specify, 
your filing date for the submission (or 
portion) that we asked you to resubmit 
is the date you filed your original sub-
mission. If you comply with our re-
quest late, your submission (or por-
tion) will be treated as filed on the 
date of your resubmission. 

(2) Issuance. The intended recipient 
may, for good reason (of a technical na-
ture), ask you to resend all or a portion 
of your issuance (for example, because 
of a technical problem in opening an 
attachment to your e-mail). In that 
case, your issuance (or portion) is in-
valid. However, if you comply with the 
request or otherwise resolve the prob-

lem (e.g., by providing advice that the 
recipient uses to open the attachment 
to your e-mail), within a reasonable 
time, your issuance date for the 
issuance (or portion) that the intended 
recipient asked you to resend is the 
date you provided your original 
issuance. If you comply with the re-
quest late, your issuance (or portion) 
will be treated as provided on the date 
of your reissuance. 

(b) Reason to believe submission or 
issuance not received or defective. If you 
have reason to believe that we have not 
received your submission (or have re-
ceived it in a form that is not useable), 
or that the intended recipient has not 
received your issuance (or has received 
it in a form that is not useable), you 
must promptly resend your submission 
or issuance to get your original filing 
or issuance date. However, we may re-
quire evidence to support your original 
filing or issuance date. If you are not 
prompt, or you do not provide us with 
any evidence we may require to sup-
port your original filing or issuance 
date, your filing or issuance date is the 
filing or issuance date of your resub-
mission or reissuance. 

§ 4000.31 Is my issuance untimely if I 
miss a few participants or bene-
ficiaries? 

The PBGC will not treat your 
issuance as untimely based on your 
failure to provide the issuance to a par-
ticipant or beneficiary in a timely 
manner if— 

(a) The failure resulted from admin-
istrative error; 

(b) The failure involved only a de 
minimis percentage of intended recipi-
ents; and 

(c) You resend the issuance to the in-
tended recipient promptly after discov-
ering the error. 

§ 4000.32 Does the PBGC have discre-
tion to waive any requirements 
under this part? 

We retain the discretion to waive any 
requirement under this part, at any 
time, if warranted by the facts and cir-
cumstances. 
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Subpart D—Computation of Time 
§ 4000.41 What are these computation- 

of-time rules about? 
The rules in this subpart D of part 

4000 tell you how to compute time peri-
ods under our regulations (e.g., for fil-
ings with us and issuances to third par-
ties) where the particular regulation 
calls for their application. (There are 
specific exceptions or modifications to 
these rules in § 4007.6 of this chapter 
(premium payments), and § 4062.10 of 
this chapter (employer liability pay-
ments). In some cases, the PBGC regu-
lations tell you to comply with re-
quirements that are found somewhere 
other than in the PBGC’s own regula-
tions (e.g., requirements under the In-
ternal Revenue Code (Title 26, USC)). 
In meeting those requirements, you 
should follow any applicable computa-
tion-of-time rules under those other re-
quirements. (Subpart A tells you what 
filing methods you may use for filings 
with us. Subpart B tells you what 
methods you may use to issue a notice 
or otherwise provide information to 
any person other than us. Subpart C 
tells you how we determine your filing 
or issuance date. Subpart E tells you 
how to maintain required records in 
electronic form.) 

[68 FR 61347, Oct. 28, 2003, as amended at 82 
FR 60817, Dec. 22, 2017] 

§ 4000.42 What definitions do I need to 
know for these rules? 

You need to know two definitions 
from § 4001.2 of this chapter: PBGC and 
person. You also need to know the fol-
lowing definitions: 

Business day means a day other than 
a Saturday, Sunday, or Federal holi-
day. 

We means the PBGC. 
You means the person responsible, 

under our regulations, for the filing or 
issuance to which these rules apply. 

§ 4000.43 How do I compute a time pe-
riod? 

(a) In general. If you are computing a 
time period to which this part applies, 
whether you are counting forwards or 
backwards, the day after (or before) the 
act, event, or default that begins the 
period is day one, the next day is day 
two, and so on. Count all days, includ-

ing weekends and Federal holidays. 
However, if the last day you count is a 
weekend or Federal holiday, extend or 
shorten the period (whichever benefits 
you in complying with the time re-
quirement) to the next regular business 
day. The examples in paragraph (d) of 
this section illustrate these rules. 

(b) When date is designated. In some 
cases, our regulations designate a spe-
cific day as the end of a time period, 
such as ‘‘the last day’’ of a plan year or 
‘‘the fifteenth day’’ of a calendar 
month. In these cases, you simply use 
the designated day, together with the 
weekend and holiday rule of paragraph 
(a) of this section. 

(c) When counting months. If a time 
period is measured in months, first 
identify the date (day, month, and 
year) of the act, event, or default that 
begins the period. The corresponding 
day of the following (or preceding) 
month is one month later (or earlier), 
and so on. For example, two months 
after July 15 is September 15. If the pe-
riod ends on a weekend or Federal holi-
day, follow the weekend and holiday 
rule of paragraph (a) of this section. 
There are two special rules for deter-
mining what the corresponding day is 
when you start counting on a day that 
is at or near the end of a calendar 
month: 

(1) Special ‘‘last-day’’ rule. If you start 
counting on the last day of a calendar 
month, the corresponding day of any 
calendar month is the last day of that 
calendar month. For example, a three- 
month period measured from November 
30 ends (if counting forward) on the 
last day of February (the 28th or 29th) 
or (if counting backward) on the last 
day of August (the 31st). 

(2) Special February rule. If you start 
counting on the 29th or 30th of a cal-
endar month, the corresponding day of 
February is the last day of February. 
For example, a one-month period meas-
ured from January 29 ends on the last 
day of February (the 28th or 29th). 

(d) Examples—(1) Counting backwards. 
Suppose you are required to file an ad-
vance notice of reportable event for a 
transaction that is effective December 
31. Under our regulations, the notice is 
due at least 30 days before the effective 
date of the event. To determine your 
deadline, count December 30 as day 1, 
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December 29 as day 2, December 28 as 
day 3, and so on. Therefore, December 
1 is day 30. Assuming that day is not a 
weekend or holiday, your notice is 
timely if you file it on or before De-
cember 1. 

(2) Weekend or holiday rule. Suppose 
you are filing a notice of intent to ter-
minate. The notice must be issued at 
least 60 days and no more than 90 days 
before the proposed termination date. 
Suppose the 60th day before the pro-
posed termination date is a Saturday. 
Your notice is timely if you issue it on 
the following Monday even though that 
is only 58 days before the proposed ter-
mination date. Similarly, if the 90th 
day before the proposed termination 
date is Wednesday, July 4 (a Federal 
holiday), your notice is timely if you 
issue it on Tuesday, July 3, even 
though that is 91 days before the pro-
posed termination date. 

(3) Counting months. Suppose you are 
required to issue a Participant Notice 
two months after December 31. The 
deadline for the Participant Notice is 
the last day of February (the 28th or 
29th). If the last day of February is a 
weekend or Federal holiday, your dead-
line is extended until the next day that 
is not a weekend or Federal holiday. 

Subpart E—Electronic Means of 
Record Retention 

§ 4000.51 What are these record reten-
tion rules about? 

The rules in this subpart E of part 
4000 tell you what methods you may 
use to meet any record retention re-
quirement under our regulations if you 
choose to use electronic means. The 
rules for who must retain the records, 
how long the records must be main-
tained, and how records must be made 
available to us are contained in the 
specific part where the record reten-
tion requirement is found. (Subpart A 
tells you what filing methods you may 
use for filings with us and how we de-
termine your filing date. Subpart B 
tells you what methods you may use to 
issue a notice or otherwise provide in-
formation to any person other than us. 
Subpart C tells you how we determine 
your filing or issuance date. Subpart D 
tells you how to compute various peri-
ods of time.) 

§ 4000.52 What definitions do I need to 
know for these rules? 

You need to know two definitions 
from § 4001.2 of this chapter: PBGC and 
person. You also need to know the fol-
lowing definitions: 

We means the PBGC. 
You means the person subject to the 

record retention requirement. 

§ 4000.53 May I use electronic media to 
satisfy PBGC’s record retention re-
quirements? 

General requirements. You may use 
electronic media to satisfy the record 
maintenance and retention require-
ments of this chapter if: 

(a) The electronic recordkeeping sys-
tem has reasonable controls to ensure 
the integrity, accuracy, authenticity 
and reliability of the records kept in 
electronic form; 

(b) The electronic records are main-
tained in reasonable order and in a safe 
and accessible place, and in such man-
ner as they may be readily inspected or 
examined (for example, the record-
keeping system should be capable of in-
dexing, retaining, preserving, retriev-
ing and reproducing the electronic 
records); 

(c) The electronic records are readily 
convertible into legible and readable 
paper copy as may be needed to satisfy 
reporting and disclosure requirements 
or any other obligation under section 
101(f), section 303(k)(4), or Title IV of 
ERISA; 

(d) The electronic recordkeeping sys-
tem is not subject, in whole or in part, 
to any agreement or restriction that 
would, directly or indirectly, com-
promise or limit a person’s ability to 
comply with any reporting and disclo-
sure requirement or any other obliga-
tion under section 101(f), section 
303(k)(4), or Title IV of ERISA; 

(e) Adequate records management 
practices are established and imple-
mented (for example, following proce-
dures for labeling of electronically 
maintained or retained records, pro-
viding a secure storage environment, 
creating back-up electronic copies and 
selecting an off-site storage location, 
observing a quality assurance program 
evidenced by regular evaluations of the 
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electronic recordkeeping system in-
cluding periodic checks of electroni-
cally maintained or retained records; 
and retaining paper copies of records 
that cannot be clearly, accurately or 
completely transferred to an electronic 
recordkeeping system); and 

(f) All electronic records exhibit a 
high degree of legibility and read-
ability when displayed on a video dis-
play terminal or other method of elec-
tronic transmission and when repro-
duced in paper form. The term ‘‘leg-
ibility’’ means the observer must be 
able to identify all letters and numer-
als positively and quickly to the exclu-
sion of all other letters or numerals. 
The term ‘‘readability’’ means that the 
observer must be able to recognize a 
group of letters or numerals as words 
or complete numbers. 

[68 FR 61347, Oct. 28, 2003, as amended at 80 
FR 55002, Sept. 11, 2015] 

§ 4000.54 May I dispose of original 
paper records if I keep electronic 
copies? 

You may dispose of original paper 
records any time after they are trans-
ferred to an electronic recordkeeping 
system that complies with the require-
ments of this subpart, except such 
original records may not be discarded 
if the electronic record would not con-
stitute a duplicate or substitute record 
under the terms of the plan and appli-
cable federal or state law. 

(Approved by the Office of Management and 
Budget under control number 1212–0059) 

PART 4001—TERMINOLOGY 

Sec. 
4001.1 Purpose and scope. 
4001.2 Definitions. 
4001.3 Trades or businesses under common 

control; controlled groups. 

AUTHORITY: 29 U.S.C. 1301, 1302(b)(3). 

SOURCE: 61 FR 34010, July 1, 1996, unless 
otherwise noted. 

§ 4001.1 Purpose and scope. 

(a) In general. This part contains defi-
nitions of certain terms used in this 
chapter and the regulations under 
which the PBGC makes various con-
trolled group determinations. 

(b) Title IV coverage. Coverage by sec-
tion 4050 of ERISA is not and does not 
result in or confer coverage by title IV 
of ERISA. 

[61 FR 34010, July 1, 1996, as amended at 82 
FR 60817, Dec. 22, 2017] 

§ 4001.2 Definitions. 

For purposes of this chapter (unless 
otherwise indicated or required by the 
context): 

Affected party means, with respect to 
a plan— 

(1) Each participant in the plan; 
(2) Each beneficiary of a deceased 

participant; 
(3) Each alternate payee under an ap-

plicable qualified domestic relations 
order, as defined in section 206(d)(3) of 
ERISA; 

(4) Each employee organization that 
currently represents any group of par-
ticipants; 

(5) For any group of participants not 
currently represented by an employee 
organization, the employee organiza-
tion, if any, that last represented such 
group of participants within the 5-year 
period preceding issuance of the notice 
of intent to terminate; and 

(6) The PBGC. 

If an affected party has designated, in 
writing, a person to receive a notice on 
behalf of the affected party, any ref-
erence to the affected party (in connec-
tion with the notice) shall be construed 
to refer to such person. 

Annuity means a series of periodic 
payments to a participant or surviving 
beneficiary for a fixed or contingent 
period. 

Bankruptcy filing date means, with re-
spect to a plan, the date on which a pe-
tition commencing a case under the 
United States Bankruptcy Code is 
filed, or the date on which any similar 
filing is made commencing a case 
under any similar Federal law or law of 
a State or political subdivision, with 
respect to the contributing sponsor of 
the plan, if such case has not been dis-
missed as of the termination date of 
the plan. If a bankruptcy petition is 
filed under one chapter of the United 
States Bankruptcy Code, or under one 
chapter or provision of any such simi-
lar law, and the case is converted to a 
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case under a different chapter or provi-
sion of such Code or similar law (for ex-
ample, a Chapter 11 reorganization case 
is converted to a Chapter 7 liquidation 
case), the date of the original petition 
is the bankruptcy filing date. If such a 
plan has more than one contributing 
sponsor: 

(1) If all contributing sponsors en-
tered bankruptcy on the same date, 
that date is the bankruptcy filing date; 

(2) If all contributing sponsors did 
not enter bankruptcy on the same date 
(or if not all contributing sponsors are 
in bankruptcy), PBGC will determine 
the date that will be treated as the 
bankruptcy filing date based on the 
facts and circumstances, which may in-
clude such things as the relative sizes 
of the contributing sponsors, the rel-
ative amounts of their minimum re-
quired contributions to the plan, the 
timing of the different bankruptcies, 
and the expectations of participants. 

Basic-type benefit means a benefit 
that is guaranteed under part 4022 of 
this chapter or that would be guaran-
teed if the guarantee limits in §§ 4022.22 
through 4022.27 of this chapter did not 
apply. In a PPA 2006 bankruptcy termi-
nation, it also includes a benefit ac-
crued by a participant, or to which a 
participant otherwise became entitled, 
on or before the plan’s termination 
date but that is not guaranteed solely 
because of the provisions of §§ 4022.3(b) 
or 4022.4(c). 

Benefit liabilities means the benefits 
of participants and their beneficiaries 
under the plan (within the meaning of 
section 401(a)(2) of the Code). 

Code means the Internal Revenue 
Code of 1986, as amended. 

Complete withdrawal means a com-
plete withdrawal as described in sec-
tion 4203 of ERISA. 

Contributing sponsor means a person 
who is a contributing sponsor as de-
fined in section 4001(a)(13) of ERISA. 

Controlled group means, in connection 
with any person, a group consisting of 
such person and all other persons under 
common control with such person, de-
termined under § 4001.3 of this part. For 
purposes of determining the persons 
liable for contributions under section 
412(b)(2) of the Code or section 302(b)(2) 
of ERISA, or for premiums under sec-
tion 4007(e)(2) of ERISA, a controlled 

group also includes any group treated 
as a single employer under section 414 
(m) or (o) of the Code. Any reference to 
a plan’s controlled group means all 
contributing sponsors of the plan and 
all members of each contributing spon-
sor’s controlled group. 

Corporation means the Pension Ben-
efit Guaranty Corporation, except 
where the context demonstrates that a 
different meaning is intended. 

Defined benefit plan means a plan de-
scribed in section 3(35) of ERISA. 

Disclosure officer means the official 
designated as disclosure officer in the 
Office of the General Counsel, PBGC. 

Distress termination means the vol-
untary termination of a single-em-
ployer plan in accordance with section 
4041(c) of ERISA and part 4041, subpart 
C, of this chapter. 

Distribution date means: 
(1) For benefits provided through the 

purchase of irrevocable commitments, 
the date on which the obligation to 
provide the benefits passes from the 
plan to the insurer; and 

(2) For benefits provided other than 
through the purchase of irrevocable 
commitments, the date on which the 
benefits are delivered to the partici-
pant or beneficiary (or to another plan 
or benefit arrangement or other recipi-
ent authorized by the participant or 
beneficiary in accordance with applica-
ble law and regulations) personally or 
by deposit with a mail or courier serv-
ice (as evidenced by a postmark or 
written receipt); or 

Earliest retirement age at valuation 
date means the later of: a participant’s 
age on his or her birthday nearest to 
the valuation date, or the participant’s 
attained age as of his or her Earliest 
PBGC Retirement Date (as determined 
under § 4022.10 of this chapter). 

EIN means the nine-digit employer 
identification number assigned by the 
Internal Revenue Service to a person. 

Employer means all trades or busi-
nesses (whether or not incorporated) 
that are under common control, within 
the meaning of § 4001.3 of this chapter. 

ERISA means the Employee Retire-
ment Income Security Act of 1974, as 
amended. 

Expected retirement age (XRA) means 
the age, determined in accordance with 
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§§ 4044.55 through 4044.57 of this chap-
ter, at which a participant is expected 
to begin receiving benefits when the 
participant has not elected, before the 
allocation date, an annuity starting 
date. This is the age to which a partici-
pant’s benefit payment is assumed to 
be deferred for valuation purposes. An 
XRA is equal to or greater than the 
participant’s earliest retirement age at 
valuation date but less than his or her 
normal retirement age. 

Fair market value means the price at 
which property would change hands be-
tween a willing buyer and a willing 
seller, neither being under any compul-
sion to buy or sell and both having rea-
sonable knowledge of relevant facts. 

FOIA means the Freedom of Informa-
tion Act, as amended (5 U.S.C. 552). 

Funding standard account means an 
account established and maintained 
under section 304(b) of ERISA or sec-
tion 431(b) of the Code. 

Guaranteed benefit means a benefit 
under a single-employer plan that is 
guaranteed by the PBGC under section 
4022(a) of ERISA and part 4022 of this 
chapter, or a benefit under a multiem-
ployer plan that is guaranteed by the 
PBGC under section 4022A of ERISA. 

Insurer means a company authorized 
to do business as an insurance carrier 
under the laws of a State or the Dis-
trict of Columbia. 

Irrevocable commitment means an obli-
gation by an insurer to pay benefits to 
a named participant or surviving bene-
ficiary, if the obligation cannot be can-
celled under the terms of the insurance 
contract (except for fraud or mistake) 
without the consent of the participant 
or beneficiary and is legally enforce-
able by the participant or beneficiary. 

IRS means the Internal Revenue 
Service. 

Majority owner means, with respect to 
a contributing sponsor of a single-em-
ployer plan, an individual who owns, 
directly or indirectly (taking into ac-
count the constructive ownership rules 
of section 414(b) and (c) of the Code)— 

(1) The entire interest in an unincor-
porated trade or business; 

(2) 50 percent or more of the capital 
interest or the profits interest in a 
partnership; or 

(3) 50 percent or more of either the 
voting stock of a corporation or the 

value of all of the stock of a corpora-
tion. 

Mandatory employee contributions 
means amounts contributed to the plan 
by a participant that are required as a 
condition of employment, as a condi-
tion of participation in such plan, or as 
a condition of obtaining benefits under 
the plan attributable to employer con-
tributions. 

Mass withdrawal means: 
(1) The withdrawal of every employer 

from the plan, 
(2) The cessation of the obligation of 

all employers to contribute under the 
plan, or 

(3) The withdrawal of substantially 
all employers pursuant to an agree-
ment or arrangement to withdraw. 

Multiemployer Act means the Multi-
employer Pension Plan Amendments 
Act of 1980. 

Multiemployer plan means a plan that 
is described in section 4001(a)(3) of 
ERISA and that is covered by title IV 
of ERISA. Multiemployer plan also 
means a plan that elects to be a multi-
employer plan under ERISA section 
3(37)(G) and Code section 414(f)(6), pur-
suant to procedures prescribed by 
PBGC. 

Multiple employer plan means a single- 
employer plan maintained by two or 
more contributing sponsors that are 
not members of the same controlled 
group, under which all plan assets are 
available to pay benefits to all plan 
participants and beneficiaries. 

Non-PPA 2006 bankruptcy termination 
means a plan termination that is not a 
PPA 2006 bankruptcy termination. 

Nonbasic-type benefit means any ben-
efit provided by a plan other than a 
basic-type benefit. 

Nonforfeitable benefit means a benefit 
described in section 4001(a)(8) of 
ERISA. Benefits that become non-
forfeitable solely as a result of the ter-
mination of a plan are considered for-
feitable. 

Normal retirement age means the age 
specified in the plan as the normal re-
tirement age. This age shall not exceed 
the later of age 65 or the age attained 
after 5 years of participation in the 
plan. If no normal retirement age is 
specified in the plan, it is age 65. 

Notice of intent to terminate means the 
notice of a proposed termination of a 
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single-employer plan, as required by 
section 4041(a)(2) of ERISA and § 4041.21 
(in a standard termination) or § 4041.41 
(in a distress termination) of this chap-
ter. 

PBGC means the Pension Benefit 
Guaranty Corporation. 

Person means a person defined in sec-
tion 3(9) of ERISA. 

Plan means a defined benefit plan 
within the meaning of section 3(35) of 
ERISA that is covered by title IV of 
ERISA. 

Plan administrator means an adminis-
trator, as defined in section 3(16)(A) of 
ERISA. 

Plan sponsor means, with respect to a 
multiemployer plan, the person de-
scribed in section 4001(a)(10) of ERISA. 

Plan year means the calendar, policy, 
or fiscal year on which the records of 
the plan are kept. 

PN means the three-digit plan num-
ber assigned to a plan. 

PPA 2006 bankruptcy termination 
means a plan termination to which sec-
tion 404 of the Pension Protection Act 
of 2006 applies. Section 404 of the Pen-
sion Protection Act of 2006 applies to 
any plan termination in which the ter-
mination date occurs while bankruptcy 
proceedings are pending with respect to 
the contributing sponsor of the plan, if 
the bankruptcy proceedings were initi-
ated on or after September 16, 2006. 
Bankruptcy proceedings are pending, 
for this purpose, if a contributing spon-
sor has filed or has had filed against it 
a petition seeking liquidation or reor-
ganization in a case under title 11, 
United States Code, or under any simi-
lar Federal law or law of a State or po-
litical subdivision, and the case has not 
been dismissed as of the termination 
date of the plan. 

Proposed termination date means the 
date specified as such by the plan ad-
ministrator of a single-employer plan 
in a notice of intent to terminate or, if 
later, in the standard or distress termi-
nation notice, in accordance with sec-
tion 4041 of ERISA and part 4041 of this 
chapter. 

Rollover amounts means the dollar 
amount of all or any part of a distribu-
tion that is rolled over from a defined 
contribution plan into a defined benefit 
plan in accordance with section 
401(a)(31) or 402(c) or similar provisions 

under the Internal Revenue Code. Roll-
over amounts include salary deferral 
contributions made by the participant, 
any additional employer contributions 
provided for under the defined con-
tribution plan, and earnings on both. 

Single-employer plan means any de-
fined benefit plan (as defined in section 
3(35) of ERISA) that is not a multiem-
ployer plan (as defined in section 
4001(a)(3) of ERISA) and that is covered 
by title IV of ERISA. 

Standard termination means the vol-
untary termination, in accordance 
with section 4041(b) of ERISA and part 
4041, subpart B, of this chapter, of a 
single-employer plan that is able to 
provide for all of its benefit liabilities 
when plan assets are distributed. 

Sufficient for benefit liabilities means 
that there is no amount of unfunded 
benefit liabilities, as defined in section 
4001(a)(18) of ERISA. 

Sufficient for guaranteed benefits 
means that there is no amount of un-
funded guaranteed benefits, as defined 
in section 4001(a)(17) of ERISA. In a 
PPA 2006 bankruptcy termination, the 
determination whether a plan is suffi-
cient for guaranteed benefits is made 
taking into account the limitations in 
sections 4022(g) and 4044(e) of ERISA 
(and corresponding provisions of these 
regulations). The determinations of 
which benefits are guaranteed and 
which benefits are in priority category 
3 under section 4044(a)(3) of ERISA are 
made by reference to the bankruptcy 
filing date, but the present values of 
those benefits are determined as of the 
proposed termination date and the date 
of distribution. 

Termination date means the date es-
tablished pursuant to section 4048(a) of 
ERISA. 

Title IV benefit means the guaranteed 
benefit plus any additional benefits to 
which plan assets are allocated pursu-
ant to section 4044 of ERISA and part 
4044 of this chapter. 

Unreduced retirement age (URA) means 
the earlier of the normal retirement 
age specified in the plan or the age at 
which an unreduced benefit is first pay-
able. 

U.S. entity means an entity subject to 
the personal jurisdiction of the U.S. 
district courts. 
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Ultimate parent means the parent at 
the highest level in the chain of cor-
porations and/or other organizations 
constituting a parent-subsidiary con-
trolled group. 

Voluntary employee contributions 
means amounts contributed by an em-
ployee to a plan, pursuant to the provi-
sions of the plan, that are not manda-
tory employee contributions. 

[61 FR 34010, July 1, 1996, as amended at 61 
FR 63989, Dec. 2, 1996; 62 FR 35342, July 1, 
1997; 62 FR 60428, Nov. 7, 1997; 62 FR 67728, 
Dec. 30, 1997; 73 FR 79635, Dec. 30, 2008; 74 FR 
11029, Mar. 16, 2009; 74 FR 27081, June 8, 2009; 
74 FR 59095, Nov. 17, 2009; 76 FR 34601, June 
14, 2011; 79 FR 70094, Nov. 25, 2014; 80 FR 55002, 
Sept. 11, 2015; 82 FR 60817, Dec. 22, 2017; 83 FR 
49803, Oct. 3, 2018; 85 FR 6058, Feb. 4, 2020; 86 
FR 1270, Jan. 8, 2021] 

§ 4001.3 Trades or businesses under 
common control; controlled groups. 

For purposes of title IV of ERISA: 
(a)(1) The PBGC will determine that 

trades and businesses (whether or not 
incorporated) are under common con-
trol if they are ‘‘two or more trades or 
businesses under common control’’, as 
defined in regulations prescribed under 
section 414(c) of the Code. 

(2) The PBGC will determine that all 
employees of trades or businesses 
(whether or not incorporated) which 
are under common control shall be 
treated as employed by a single em-
ployer, and all such trades and busi-
nesses shall be treated as a single em-
ployer. 

(3) An individual who owns the entire 
interest in an unincorporated trade or 
business is treated as his own em-
ployer, and a partnership is treated as 
the employer of each partner who is an 
employee within the meaning of sec-
tion 401(c)(1) of the Code. 

(b) In the case of a single-employer 
plan: 

(1) In connection with any person, a 
controlled group consists of that per-
son and all other persons under com-
mon control with such person. 

(2) Persons are under common con-
trol if they are members of a ‘‘con-
trolled group of corporations’’, as de-
fined in regulations prescribed under 
section 414(b) of the Code, or if they are 
‘‘two or more trades or businesses 
under common control’’, as defined in 

regulations prescribed under section 
414(c) of the Code. 

PART 4002—BYLAWS OF THE PEN-
SION BENEFIT GUARANTY COR-
PORATION 

Sec. 
4002.1 Board of Directors, Chair, and Rep-

resentatives of Board Members. 
4002.2 Quorum. 
4002.3 Meetings. 
4002.4 Place of meetings; use of conference 

call communications equipment. 
4002.5 Voting without a meeting. 
4002.6 Conflict of interest. 
4002.7 Director of the Corporation and sen-

ior officers. 
4002.8 Emergency procedures. 
4002.9 Seal. 
4002.10 Authority and amendments. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1302(f). 

SOURCE: 82 FR 42733, Sept. 12, 2017, unless 
otherwise noted. 

§ 4002.1 Board of Directors, Chair, and 
Representatives of Board Members. 

(a) Composition and responsibilities of 
the Board of Directors—(1) Board. Sec-
tion 4002(d)(1) of ERISA establishes the 
Board membership as the Secretaries 
of Labor (Chair), the Treasury, and 
Commerce. A person who, at the time 
of a meeting of the Board of Directors, 
is serving in an acting capacity as, or 
performing the duties of, a Member of 
the Board of Directors will serve as a 
Member of the Board of Directors with 
the same authority and effect as the 
designated Secretary. 

(2) Chair of the Board. As Chair of the 
Board, the Secretary of Labor will pre-
side over all Board meetings. As a di-
rect report to the Board under section 
4002(d)(4) of ERISA, the Inspector Gen-
eral of the Corporation reports to the 
Board through the Chair. The Partici-
pant and Plan Sponsor Advocate also 
reports to the Board through the Chair. 

(3) Board responsibilities. Except as 
provided in paragraph (b) of this sec-
tion, the Board may not delegate any 
of the following responsibilities— 

(i) Voting on an amendment to these 
bylaws. 
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(ii) Approval of the Annual Report, 
which includes the Annual Manage-
ment Report (AMR) (and its compo-
nents the financial statements, man-
agement’s discussion and analysis, an-
nual performance report and inde-
pendent auditor’s report), the Chair’s 
message, and other documentation in 
conformance with guidance issued by 
the Office of Management and Budget 
(OMB). 

(iii) Approval of the Corporation’s In-
vestment Policy Statement. 

(iv) Approval of all reports or rec-
ommendations to the Congress re-
quired by Title IV of ERISA. 

(v) Approval of any policy matter 
(other than administrative policies) 
that would have a significant impact 
on the pension insurance program. 

(vi) Review of reports from the Cor-
poration’s Inspector General that the 
Inspector General deems appropriate to 
deliver to the Board. 

(4) Investment Policy Statement review. 
The Board must review the Corpora-
tion’s Investment Policy Statement at 
least every two years and approve the 
Investment Policy Statement at least 
every four years. 

(b) Designation of and responsibilities 
of Board Representatives and Alternate 
Representatives—(1) Board Representa-
tives. A Board Representative, as des-
ignated under section 4002(d)(3) of 
ERISA, may act for all purposes under 
these bylaws, except that an action of 
a Board Representative on a Board 
Member’s behalf with respect to the 
powers described in paragraphs (a)(3)(i) 
through (iii) of this section, will be 
valid only upon ratification in writing 
by the Board Member. Any Board Rep-
resentative may refer for Board action 
any matter under consideration by the 
Board Representatives. 

(2) Alternate Representatives. A Board 
Member may designate in writing an 
official, not below the level of Assist-
ant Secretary, to serve as the Board 
Member’s Alternate Representative at 
a meeting. An Alternate Representa-
tive may act for all purposes at that 
meeting, except that the Alternate 
Representative’s actions will be valid 
only upon ratification in writing by ei-
ther the Board Member or the Board 
Representative. Any action of the Al-
ternate Representative involving the 

powers described in paragraphs (a)(3)(i) 
through (iii) of this section or any mat-
ter that has been referred to the Board 
under paragraph (b)(1) of this section 
must be ratified in writing by the 
Board Member. 

(3) Ratification. For purposes of this 
section, ratification of a Board Rep-
resentative or Alternative Representa-
tive action includes approval of the 
minutes of the meeting of the Board of 
Directors by voice vote or otherwise. 

(c) Review and approval of regulations. 
Regulations may be issued by the Di-
rector of the Corporation, subject to 
the following conditions— 

(1) Regulations must first be re-
viewed for comment by each Board 
Representative except for routine up-
dates of PBGC valuation factors and 
actuarial assumptions. 

(2) A Board Representative may, 
within 21 days of receiving a regulation 
for review, request that it be referred 
to the Board Representatives for ap-
proval. 

(3) Nonsignificant regulations and 
significant proposed regulations within 
the meaning of Executive Order 12866 
and subject to review under paragraph 
(c)(1) of this section may be issued by 
the Director upon either the expiration 
of the time specified in paragraph (c)(2) 
of this section, or, if the approval op-
tion is exercised, upon Board Rep-
resentative approval. 

(4) Significant final regulations must 
be approved by the Board Representa-
tives or the Board. 

(5) The Director may submit regula-
tions subject to approval by the Board 
Representatives or the Board to OMB 
for concurrent review after they have 
been pending without comment before 
the Board Representatives or the Board 
for more than 60 days. 

§ 4002.2 Quorum. 

Section 4002(d)(2) of ERISA estab-
lishes that a majority of the Board 
Members will constitute a quorum for 
the transaction of business. Any act of 
a majority of the Members present at 
any meeting at which there is a 
quorum will be the act of the Board. 
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§ 4002.3 Meetings. 
(a) General. Meetings of the Board of 

Directors are called by the Chair in ac-
cordance with section 4002(e)(1) of 
ERISA and on the request of any Board 
Member. The Chair must provide rea-
sonable notice of any meetings to each 
Board Member. 

(b) Minutes. The General Counsel of 
the Corporation serves as Secretary to 
the Board of Directors pursuant to sec-
tion 4002(d)(5) of ERISA. The General 
Counsel must keep Board minutes. As 
soon as practicable after each meeting, 
the General Counsel must distribute a 
draft of the minutes of such meeting to 
each Member of the Board for approval. 
The Board of Directors may approve 
minutes by resolution or by voice vote 
at a subsequent meeting. Subject to ap-
propriate redactions authorized by sec-
tion 4002(e)(2)(C) of ERISA, approved 
minutes will be posted on PBGC’s Web 
site. 

§ 4002.4 Place of meetings; use of con-
ference call communications equip-
ment. 

(a) Place of meetings. Meetings of the 
Board of Directors will be held at the 
principal office of the Corporation or 
the Department of Labor unless other-
wise determined by the Board of Direc-
tors or the Chair. 

(b) Teleconference. Any Member may 
participate in a meeting of the Board 
of Directors through the use of con-
ference call telephone or similar com-
munications equipment, by means of 
which all persons participating in the 
meeting can speak to and hear each 
other. Any Board Member so partici-
pating in a meeting will be deemed 
present for all purposes. Actions taken 
by the Board of Directors at meetings 
conducted through the use of such 
equipment, including the votes of each 
Member, must be recorded in the min-
utes of the meetings of the Board of Di-
rectors. 

§ 4002.5 Voting without a meeting. 
A resolution of the Board of Direc-

tors signed by all of the Board Mem-
bers or all of the Board Representa-
tives will have the same effect as if 
agreed to at a meeting and must be 
kept in the Corporate Minutes Book. A 
resolution for an action taken on any 

matter for which a Board Member has 
been disqualified under § 4002.6 may be 
signed by the Board Representative of 
the disqualified Board Member to the 
extent the matter is delegable under 
these bylaws. 

§ 4002.6 Conflict of interest. 

(a) Board Members and Director. The 
Board Members and the Director must 
work with their respective ethics office 
to identify actual or potential conflicts 
of interest under 18 U.S.C. 208 or sec-
tion 4002(j) of ERISA or the appearance 
of the loss of impartiality under 5 CFR 
2635.502. 

(b) Disqualification. A Board Member 
and the Director must notify the Board 
Members of disqualification in any de-
cision or activity based on a conflict of 
interest under paragraph (a) of this 
section. To the extent a matter is dele-
gable under these bylaws, the disquali-
fied Board Member’s Board Representa-
tive, acting independently of that 
Member, may vote on the matter in the 
Member’s place. The disqualified Board 
Member may not ratify any action 
taken on the matter giving rise to his 
or her disqualification. 

§ 4002.7 Director of the Corporation 
and senior officers. 

(a) Director of the Corporation. Section 
4002(a) and (c) of ERISA establish that 
the Corporation is administered by a 
Director. Subject to policies estab-
lished by the Board, the Director is re-
sponsible for the Corporation’s man-
agement, including its personnel, orga-
nization and budget practices, and for 
carrying out the Corporation’s func-
tions under Title IV of ERISA. The Di-
rector will timely provide the Board 
any information necessary to assist the 
Board in exercising its statutory re-
sponsibilities. The Director must sub-
mit the Corporation’s budget to the 
Chair of the Board for review and ap-
proval before formally submitting the 
budget to OMB. 

(b) Senior officers. The senior officers 
of the Corporation report directly to 
the Director. The Director must con-
sult with the Board before eliminating 
or creating a senior officer position or 
making an appointment to a senior of-
ficer position. 
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§ 4002.8 Emergency procedures. 

(a) An emergency exists if a quorum 
of the Corporation’s Board cannot 
readily be assembled or act through 
written contact because of the declara-
tion of a government-wide emergency. 
These emergency procedures must re-
main in effect during the emergency 
and upon the termination of the emer-
gency will cease to be operative unless 
and until another emergency occurs. 
The emergency procedures operate in 
conjunction with the PBGC Continuity 
of Operations Plan (‘‘COOP Plan’’) of 
the current year, and any government- 
wide COOP protocols in effect. 

(b) During an emergency, the busi-
ness of the PBGC must continue to be 
managed in accordance with its COOP 
Plan. The functions of the Board of Di-
rectors must be carried out by those 
Members of the Board of Directors in 
office at the time the emergency 
arises, or by persons designated by the 
agencies’ COOP plans to act in place of 
the Board Members, who are available 
to act during the emergency. If no such 
persons are available, then the author-
ity of the Board must be transferred to 
the Board Representatives who are 
available. If no Board Representatives 
are available, then the Director of the 
Corporation must perform essential 
Board functions. 

(c) During an emergency, meetings of 
the Board may be called by any avail-
able Member of the Board. The notice 
thereof must specify the time and place 
of the meeting. To the extent possible, 
notice must be given in accordance 
with these bylaws. Notice must be 
given to those Board Members whom it 
is feasible to reach at the time of the 
emergency, and notice may be given at 
a time less than 24 hours before the 
meeting if deemed necessary by the 
person giving notice. 

§ 4002.9 Seal. 

The seal of the Corporation must be 
in such form as may be approved from 
time to time by the Board. 

§ 4002.10 Authority and amendments. 

(a) Section 4002 of ERISA and the by-
laws establish the authority and re-
sponsibilities of the Board, the Board 
Representatives, and the Director. 

(b) These bylaws may be amended or 
new bylaws adopted by unanimous vote 
of the Board. 

PART 4003—RULES FOR ADMINIS-
TRATIVE REVIEW OF AGENCY DE-
CISIONS 

Subpart A—General Provisions 

Sec. 
4003.1 Purpose and scope. 
4003.2 Definitions. 
4003.3 PBGC assistance in obtaining infor-

mation. 
4003.4 Extension of time. 
4003.5 Non-timely request for review. 
4003.6 Representation. 
4003.7 Exhaustion of administrative rem-

edies. 
4003.8 Request for confidential treatment. 
4003.9 Method and date of filing. 
4003.10 Computation of time. 

Subpart B—Initial Determinations 

4003.21 Form and contents of initial deter-
minations. 

4003.22 Effective date of determinations. 

Subpart C—Reconsideration of Initial 
Determinations 

4003.31 Who may request reconsideration. 
4003.32 When to request reconsideration. 
4003.33 Where to submit request for recon-

sideration. 
4003.34 Contents of request for reconsider-

ation. 
4003.35 Decision on request for reconsider-

ation. 

Subpart D—Administrative Appeals 

4003.51 Who may appeal or participate in ap-
peals. 

4003.52 When to file. 
4003.53 Where to file. 
4003.54 Contents of appeal. 
4003.55 Opportunity to appear and to 

present witnesses. 
4003.56 Consolidation of appeals. 
4003.57 Appeals affecting third parties. 
4003.58 Powers of the Appeals Board. 
4003.59 Decision by the Appeals Board. 
4003.60 Referral of appeal to the Director. 
4003.61 Action by a single Appeals Board 

member. 

AUTHORITY: 29 U.S.C. 1302(b)(3). 

SOURCE: 61 FR 34012, July 1, 1996, unless 
otherwise noted. 
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Subpart A—General Provisions 

§ 4003.1 Purpose and scope. 

(a) Purpose. This part sets forth the 
rules governing the issuance of all ini-
tial determinations by PBGC on cases 
pending before it involving the matters 
set forth in paragraphs (d) and (e) of 
this section and the procedures for re-
questing and obtaining administrative 
review by PBGC of those determina-
tions. Subpart A contains general pro-
visions. Subpart B sets forth rules gov-
erning the issuance of all initial deter-
minations of PBGC on matters covered 
by this part. Subpart C establishes pro-
cedures governing the reconsideration 
by PBGC of initial determinations re-
lating to the matters set forth in para-
graph (d). Subpart D establishes proce-
dures governing administrative appeals 
from initial determinations relating to 
the matters set forth in paragraph (e). 

(b) Scope. This part applies to the ini-
tial determinations made by PBGC 
that are listed in paragraphs (d) and (e) 
of this section. 

(c) Matters not covered by this part. 
Nothing in this part limits— 

(1) The authority of PBGC to review, 
either upon request or on its own ini-
tiative, a determination to which this 
part does not apply when, in its discre-
tion, PBGC determines that it would be 
appropriate to do so, or 

(2) The procedure that PBGC may 
utilize in reviewing any determination 
to which this part does not apply. 

(d) Determinations subject to reconsid-
eration. Any person aggrieved by an ini-
tial determination of PBGC listed in 
this paragraph (d) may request recon-
sideration, subject to the terms of this 
part. 

(1) Determinations with respect to 
premiums, interest and late payment 
penalties pursuant to section 4007 of 
ERISA; 

(2) Determinations with respect to 
voluntary terminations under section 
4041 of ERISA, including any of the fol-
lowing: 

(i) A determination that a notice re-
quirement or a certification require-
ment under section 4041 of ERISA has 
not been met; 

(ii) A determination that the require-
ments for demonstrating distress under 

section 4041(c)(2)(B) of ERISA have not 
been met; 

(iii) A determination with respect to 
the sufficiency of plan assets for ben-
efit liabilities or for guaranteed bene-
fits; and 

(iv) A determination with respect to 
a plan terminating under section 
4041(b) of ERISA or with respect to the 
distribution of residual assets under 
section 4044(d) of ERISA; and 

(3) Determinations with respect to 
penalties under section 4071 of ERISA. 

(e) Determinations subject to appeal. 
Any person aggrieved by an initial de-
termination of PBGC listed in this 
paragraph (e) may file an appeal, sub-
ject to the terms of this part. 

(1) Determinations that a plan is or 
is not covered under section 4021 of 
ERISA; 

(2) Determinations of a participant’s 
or beneficiary’s benefit entitlement 
and the amount of benefit payable 
under a covered plan under sections 
4022, 4022B, and 4044 of ERISA (other 
than a determination described in 
paragraph (d)(2)(iv) of this section); 

(3) Determinations that a domestic 
relations order is or is not a qualified 
domestic relations order under section 
206(d)(3) of ERISA and section 414(p) of 
the Code; 

(4) Determinations of the amount of 
money subject to recapture pursuant 
to section 4045 of ERISA; 

(5) Determinations of the amount of 
liability under sections 4062(b)(1), 4063, 
or 4064 of ERISA; and 

(6) Determinations with respect to 
benefits payable by PBGC under sec-
tion 4050 of ERISA and part 4050 of this 
chapter. 

[61 FR 34012, July 1, 1996, as amended at 73 
FR 38120, July 3, 2008; 77 FR 22489, Apr. 16, 
2012; 82 FR 60818, Dec. 22, 2017; 85 FR 10283, 
10284, Feb. 24, 2020] 

§ 4003.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: Code, contrib-
uting sponsor, controlled group, 
ERISA, multiemployer plan, PBGC, 
person, plan administrator, and single- 
employer plan. 

In addition, for purposes of this part: 
Aggrieved person means any partici-

pant, beneficiary, plan administrator, 
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contributing sponsor of a single-em-
ployer plan or member of such a con-
tributing sponsor’s controlled group, 
plan sponsor of a multiemployer plan, 
or employer that is adversely affected 
by an initial determination of PBGC 
with respect to a pension plan in which 
such person has an interest. The term 
‘‘beneficiary’’ includes an alternate 
payee (within the meaning of section 
206(d)(3)(K) of ERISA) under a qualified 
domestic relations order (within the 
meaning of section 206(d)(3)(B) of 
ERISA). 

Appeals Board means a board con-
sisting of three PBGC officials. The Di-
rector will appoint a senior PBGC offi-
cial to serve as Chairperson and three 
or more other PBGC officials to serve 
as regular Appeals Board members. The 
Chairperson will designate the three of-
ficials who will constitute the Appeals 
Board with respect to a case, provided 
that a person may not serve on the Ap-
peals Board with respect to a case in 
which he or she made a decision re-
garding the merits of the determina-
tion being appealed. The Chairperson 
need not serve on the Appeals Board 
with respect to all cases. 

Appellant means any person filing an 
appeal under subpart D of this part. 

Director means the Director of any 
department of PBGC and includes the 
Director of PBGC, Deputy Directors, 
and the General Counsel. 

[61 FR 34012, July 1, 1996, as amended at 73 
FR 38120, July 3, 2008; 85 FR 10284, Feb. 24, 
2020] 

§ 4003.3 PBGC assistance in obtaining 
information. 

(a) General. A person may request 
PBGC’s assistance in obtaining infor-
mation if the person lacks information 
necessary— 

(1) To file a request for review pursu-
ant to subpart C or D of this part, or to 
decide whether to seek review; or 

(2) To participate in an appeal pursu-
ant to § 4003.57, or to decide whether to 
participate in an appeal. 

(b) Information not in PBGC’s posses-
sion. A person may request PBGC’s as-
sistance in obtaining information in 
the possession of a party other than 
PBGC. The request must— 

(1) Be in writing; 

(2) State or describe the missing in-
formation, the reason why the person 
needs the information, and the reason 
why the person needs the assistance of 
PBGC in obtaining the information; 
and 

(3) Be submitted to the Appeals 
Board or the department that is re-
sponsible for reviewing the initial de-
termination under this part. If the de-
termination is subject to reconsider-
ation, see § 4003.33 for information on 
where to submit the request for assist-
ance. If the determination is subject to 
review by appeal, see § 4003.53 for infor-
mation on where to submit the request. 

(c) Information in the possession of 
PBGC. A person may request informa-
tion in the possession of PBGC pursu-
ant to the Freedom of Information Act 
and part 4901 of this chapter or the Pri-
vacy Act and part 4902 of this chapter, 
as applicable. See parts 4901 and 4902 of 
this chapter for additional informa-
tion. Nothing in this paragraph (c) lim-
its or amends the requirements under 
part 4901 or 4902 of this chapter. 

[85 FR 10283, Feb. 24, 2020] 

§ 4003.4 Extension of time. 

When a document is required under 
this part to be filed within a prescribed 
period of time, an extension of time to 
file will be granted only upon good 
cause shown and only when the request 
for an extension is made before the ex-
piration of the time prescribed. The re-
quest for an extension must be in writ-
ing and state why additional time is 
needed and the amount of additional 
time requested. The filing of a request 
for an extension will stop the running 
of the prescribed period of time. Re-
quests for extension of the time to sub-
mit an appeal should be sent to the Ap-
peals Board; requests for extension of 
the time to submit a request for recon-
sideration should be sent to the depart-
ment that issued the initial determina-
tion. When a request for an extension 
is granted, PBGC will notify the person 
requesting the extension, in writing, of 
the amount of additional time granted. 
When a request for an extension is de-
nied, PBGC will notify the person re-
questing the extension in writing, and 
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the prescribed period of time will re-
sume running from the date of denial. 

[85 FR 10283, Feb. 24, 2020] 

§ 4003.5 Non-timely request for review. 
PBGC will process a request for re-

view of an initial determination that 
was not filed within the prescribed pe-
riod of time for requesting review (see 
§§ 4003.32 and 4003.52) if— 

(a) The person requesting review 
demonstrates in his or her request that 
he or she did not file a timely request 
for review because he or she neither 
knew nor, with due diligence, could 
have known of the initial determina-
tion; and 

(b) The request for review is filed 
within 30 days after the date the ag-
grieved person, exercising due diligence 
at all relevant times, first learned of 
the initial determination where the re-
quested review is reconsideration, or 
within 45 days after the date the ag-
grieved person, exercising due diligence 
at all relevant times, first learned of 
the initial determination where the re-
quest for review is an appeal. 

[61 FR 34012, July 1, 1996, as amended at 85 
FR 10284, Feb. 24, 2020] 

§ 4003.6 Representation. 
A person may file any document or 

make any appearance that is required 
or permitted by this part on his or her 
own behalf or he or she may designate 
a representative. When the representa-
tive is not an attorney-at-law, a nota-
rized power of attorney, signed by the 
person making the designation, which 
authorizes the representation and 
specifies the scope of representation 
must be filed with PBGC in accordance 
with § 4003.9(b) of this part. 

[61 FR 34012, July 1, 1996, as amended at 85 
FR 10284, Feb. 24, 2020] 

§ 4003.7 Exhaustion of administrative 
remedies. 

Except as provided in § 4003.22(b), a 
person aggrieved by an initial deter-
mination of PBGC covered by this part, 
other than an initial determination 
subject to reconsideration that is 
issued by a Department Director, has 
not exhausted his or her administra-
tive remedies until he or she has filed 
a request for reconsideration under 

subpart C of this part or an appeal 
under subpart D of this part, whichever 
is applicable, and a decision granting 
or denying the relief requested has 
been issued. 

[61 FR 34012, July 1, 1996, as amended at 85 
FR 10283, 10284, Feb. 24, 2020] 

§ 4003.8 Request for confidential treat-
ment. 

If any person filing a document with 
PBGC believes that some or all of the 
information contained in the document 
is exempt from the mandatory public 
disclosure requirements of the Free-
dom of Information Act, 5 U.S.C. 552, 
he or she must specify the information 
with respect to which confidentiality is 
claimed and the grounds therefor. 

[61 FR 34012, July 1, 1996, as amended at 85 
FR 10284, Feb. 24, 2020] 

§ 4003.9 Method and date of filing. 

(a) Method of filing. PBGC applies the 
rules in subpart A of part 4000 of this 
chapter to determine permissible 
methods of filing with PBGC under this 
part. 

(b) Date of filing. PBGC applies the 
rules in subpart C of part 4000 of this 
chapter to determine the date that a 
submission under this part was filed 
with PBGC. 

[68 FR 61352, Oct. 28, 2003, as amended at 85 
FR 10284, Feb. 24, 2020] 

§ 4003.10 Computation of time. 

PBGC applies the rules in subpart D 
of part 4000 of this chapter to compute 
any time period under this part. 

[68 FR 61352, Oct. 28, 2003, as amended at 85 
FR 10284, Feb. 24, 2020] 

Subpart B—Initial Determinations 

§ 4003.21 Form and contents of initial 
determinations. 

All initial determinations to which 
this subpart applies will be in writing, 
will state the reason for the determina-
tion, and, except when effective on the 
date of issuance as provided in 
§ 4003.22(b), will contain notice of the 
right to request review of the initial 
determination pursuant to subpart C or 
D of this part, as applicable, and a brief 
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description of the procedures for re-
questing review. 

[61 FR 34012, July 1, 1996, as amended at 85 
FR 10283, 10284, Feb. 24, 2020] 

§ 4003.22 Effective date of determina-
tions. 

(a) General rule. Except as provided in 
paragraph (b) of this section, an initial 
determination covered by this subpart 
will not become effective until the pre-
scribed period of time for filing a re-
quest for reconsideration under subpart 
C of this part or an appeal under sub-
part D of this part, whichever is appli-
cable, has elapsed. The filing of a re-
quest for review under subpart C or D 
of this part will automatically stay the 
effectiveness of an initial determina-
tion until a decision on the request for 
review has been issued by PBGC. 

(b) Exception. Except for initial deter-
minations listed in § 4003.1(e)(2), (3), and 
(6), PBGC may, in its discretion, order 
that the initial determination in a case 
is effective on the date it is issued. 
When PBGC makes such an order, the 
initial determination will state that it 
constitutes the final agency action ef-
fective on the date of issuance, there is 
no right to request review under sub-
parts C and D of this part, and any per-
son aggrieved by the initial determina-
tion has exhausted all administrative 
remedies. 

[61 FR 34012, July 1, 1996, as amended at 85 
FR 10284, Feb. 24, 2020] 

Subpart C—Reconsideration of 
Initial Determinations 

§ 4003.31 Who may request reconsider-
ation. 

Any person aggrieved by an initial 
determination of PBGC to which this 
subpart applies may request reconsid-
eration of the initial determination. 

[61 FR 34012, July 1, 1996, as amended at 85 
FR 10284, Feb. 24, 2020] 

§ 4003.32 When to request reconsider-
ation. 

Except as provided in §§ 4003.4 and 
4003.5, a request for reconsideration 
must be filed within 30 days after the 
date of the initial determination of 
which reconsideration is sought or, 
when administrative review includes a 

procedure in part 4903 of this chapter, 
by the date that is specified in PBGC’s 
notice of the right to request review. 

[61 FR 34012, July 1, 1996, as amended at 75 
FR 68205, Nov. 5, 2010; 85 FR 10284, Feb. 24, 
2020] 

§ 4003.33 Where to submit request for 
reconsideration. 

A request for reconsideration must 
be submitted to the Director of the de-
partment within PBGC that issued the 
initial determination, except that a re-
quest for reconsideration of an initial 
determination described in 
§ 4003.1(d)(2)(ii) must be submitted to 
the Director. See § 4000.4 of this chapter 
for information on where to file. 

[61 FR 34012, July 1, 1996, as amended at 68 
FR 61352, Oct. 28, 2003; 73 FR 38120, July 3, 
2008; 85 FR 10284, Feb. 24, 2020] 

§ 4003.34 Contents of request for re-
consideration. 

A request for reconsideration must— 
(a) Be in writing; 
(b) Be clearly designated as a request 

for reconsideration; 
(c) Specifically explain why PBGC’s 

determination is wrong and the result 
the requestor is seeking; 

(d) Describe the relevant information 
the requestor believes is known by 
PBGC and summarize any other infor-
mation that is relevant to the request 
for reconsideration; and 

(e) Include copies of any documenta-
tion that supports the requestor’s 
claim or assertions. 

[85 FR 10284, Feb. 24, 2020] 

§ 4003.35 Decision on request for re-
consideration. 

(a) Except as provided in paragraphs 
(a)(1) or (a)(2), final decisions on re-
quests for reconsideration will be 
issued by the same department of 
PBGC that issued the initial deter-
mination, by an official whose level of 
authority in that department is higher 
than that of the person who issued the 
initial determination. 

(1) When an initial determination is 
issued by a Director of a department, 
the Director of a department (or an of-
ficial designated by the Director of a 
department) will issue the decision on 
request for reconsideration of an initial 
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determination other than one described 
in § 4003.1(d)(2)(ii). 

(2) The Director (or an official des-
ignated by the Director) will issue the 
decision on a request for reconsider-
ation of an initial determination de-
scribed in § 4003.1(d)(2)(ii). 

(b) The decision on a request for re-
consideration shall be in writing, speci-
fy the relief granted, if any, state the 
reason(s) for the decision, and state 
that the person has exhausted his or 
her administrative remedies. 

(c) The decision on a request for re-
consideration constitutes the final 
agency action by PBGC with respect to 
the initial determination that was the 
subject of the request for reconsider-
ation and is binding on all persons who 
participated in the request for recon-
sideration. 

[61 FR 34012, July 1, 1996, as amended at 73 
FR 38120, July 3, 2008; 85 FR 10284, Feb. 24, 
2020] 

Subpart D—Administrative 
Appeals 

§ 4003.51 Who may appeal or partici-
pate in appeals. 

Any person aggrieved by an initial 
determination to which this subpart 
applies may file an appeal. Any person 
who may be aggrieved by a decision 
under this subpart granting the relief 
requested in whole or in part may par-
ticipate in the appeal in the manner 
provided in § 4003.57. 

§ 4003.52 When to file. 

Except as provided in §§ 4003.4 and 
4003.5, an appeal under this subpart 
must be filed within 45 days after the 
date of the initial determination being 
appealed or, when administrative re-
view includes a procedure in part 4903 
of this chapter, by the date that is 
specified in PBGC’s notice of the right 
to request review. 

[61 FR 34012, July 1, 1996, as amended at 75 
FR 68205, Nov. 5, 2010; 85 FR 10284, Feb. 24, 
2020] 

§ 4003.53 Where to file. 

An appeal or a request for an exten-
sion of time to appeal must be sub-
mitted to the Appeals Board. See 

§ 4000.4 of this chapter for additional in-
formation on where to file. 

[61 FR 34012, July 1, 1996, as amended at 68 
FR 61352, Oct. 28, 2003; 73 FR 38120, July 3, 
2008; 85 FR 10284, Feb. 24, 2020] 

§ 4003.54 Contents of appeal. 
(a) An appeal must— 
(1) Be in writing; 
(2) Be clearly designated as an ap-

peal; 
(3) Specifically explain why PBGC’s 

determination is wrong and the result 
the appellant is seeking; 

(4) Describe the relevant information 
the appellant believes is known by 
PBGC, and summarize any other infor-
mation the appellant believes is rel-
evant. It is important to include copies 
of any documentation that support the 
appellant’s claim or the appellant’s as-
sertions about this information; 

(5) State whether the appellant de-
sires to appear in person or through a 
representative before the Appeals 
Board; and 

(6) State whether the appellant de-
sires to present witnesses to testify be-
fore the Appeals Board, and if so, state 
why the presence of witnesses will fur-
ther the decision-making process. 

(b) In any case where the appellant 
believes that another person may be 
aggrieved if PBGC grants the relief 
sought, the appeal must also include 
the name(s) and address(es) (if known) 
of such other person(s). 

[61 FR 34012, July 1, 1996, as amended at 73 
FR 38120, July 3, 2008; 85 FR 10284, Feb. 24, 
2020] 

§ 4003.55 Opportunity to appear and to 
present witnesses. 

(a) At the discretion of the Appeals 
Board, any appearance permitted under 
this subpart may be before a hearing 
officer designated by the Appeals 
Board. 

(b) An opportunity to appear before 
the Appeals Board (or a hearing officer) 
and an opportunity to present wit-
nesses will be permitted at the discre-
tion of the Appeals Board. In general, 
an opportunity to appear will be per-
mitted if the Appeals Board determines 
that there is a dispute as to a material 
fact; an opportunity to present wit-
nesses will be permitted when the Ap-
peals Board determines that witnesses 
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will contribute to the resolution of a 
factual dispute. 

(c) Appearances permitted under this 
section will take place at the main of-
fices of PBGC, as listed on PBGC’s 
website, www.pbgc.gov, unless the Ap-
peals Board, in its discretion, des-
ignates a different location, either on 
its own initiative or at the request of 
the appellant or a third party partici-
pating in the appeal. 

[61 FR 34012, July 1, 1996, as amended at 85 
FR 10284, Feb. 24, 2020] 

§ 4003.56 Consolidation of appeals. 
(a) When consolidation may be re-

quired. Whenever multiple appeals are 
filed that arise out of the same or simi-
lar facts and seek the same or similar 
relief, the Appeals Board may, in its 
discretion, order the consolidation of 
all or some of the appeals. 

(b) Representation of parties. Whenever 
the Appeals Board orders the consoli-
dation of appeals, the appellants may 
designate one (or more) of their num-
ber to represent all of them for all pur-
poses relating to their appeals. 

(c) Decision by Appeals Board. The de-
cision of the Appeals Board in a con-
solidated appeal will be binding on all 
appellants whose appeals were subject 
to the consolidation. 

[61 FR 34012, July 1, 1996, as amended at 85 
FR 10284, Feb. 24, 2020] 

§ 4003.57 Appeals affecting third par-
ties. 

(a) Before the Appeals Board issues a 
decision granting, in whole or in part, 
the relief requested in an appeal, it will 
make a reasonable effort to notify 
third persons who will be aggrieved by 
the decision of the following: 

(1) The pendency of the appeal; 
(2) The grounds upon which the ap-

peal is based; 
(3) The grounds upon which the Ap-

peals Board is considering reversing 
the initial determination; 

(4) The right to submit written com-
ments on the appeal; 

(5) The right to request an oppor-
tunity to appear in person or through a 
representative before the Appeals 
Board and to present witnesses; and 

(6) That no further opportunity to 
present information to PBGC with re-

spect to the initial determination 
under appeal will be provided. 

(b) Written comments and a request 
to appear before the Appeals Board 
must be filed within 45 days after the 
date of the notice from the Appeals 
Board. 

(c) If more than one third party is in-
volved, their participation in the ap-
peal may be consolidated pursuant to 
the provisions of § 4003.56. 

[61 FR 34012, July 1, 1996, as amended at 85 
FR 10284, Feb. 24, 2020] 

§ 4003.58 Powers of the Appeals Board. 

(a) In addition to the powers specifi-
cally described in this part, the Ap-
peals Board may request the submis-
sion of any information or the appear-
ance of any person it considers nec-
essary to resolve a matter before it and 
to enter any order it considers nec-
essary for or appropriate to the disposi-
tion of any matter before it. 

(b) The Appeals Board may refer cer-
tain appeals to another PBGC depart-
ment or to Appeals Board staff to pro-
vide a response to the appellant. The 
response from another PBGC depart-
ment or Board staff will be in writing 
and address the matters raised in the 
appeal. The response may be in the 
form of an explanation or corrected 
benefit determination. In either case, 
the appellant will have 45 calendar- 
days from the date of the response to 
file a written request for review by the 
Appeals Board. If a written request for 
review is not filed with the Appeals 
Board within the 45-calendar-day pe-
riod the initial determination will be-
come effective pursuant to § 4003.22(a). 

(1) Appeals that may be referred to 
another PBGC department or to the 
Board staff include those that— 

(i) Request an explanation of the ini-
tial determination being appealed; 

(ii) Dispute specific data used in the 
initial determination, such as date of 
hire, date of retirement, date of termi-
nation of employment, length of serv-
ice, compensation, marital status and 
form of benefit elected; or 

(iii) Request an explanation of the 
limits on benefits payable by PBGC 
under part 4022, subpart B, such as the 
maximum guaranteeable benefit and 
phase-in of the PBGC guarantee. 
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(2) An explanation or corrected ben-
efit determination issued under this 
subsection is not considered a decision 
of the Appeals Board. If an appellant 
aggrieved by PBGC’s initial determina-
tion is issued an explanation or cor-
rected benefit determination under this 
section, the appellant has not ex-
hausted his or her administrative rem-
edies until the appellant has filed a 
timely request with the Appeals Board 
for review and the Appeals Board has 
issued a decision granting or denying 
the relief requested. See § 4003.7 of this 
part. 

[61 FR 34012, July 1, 1996, as amended at 73 
FR 38120, July 3, 2008; 85 FR 10284, Feb. 24, 
2020] 

§ 4003.59 Decision by the Appeals 
Board. 

(a) In reaching its decision, the Ap-
peals Board will consider those por-
tions of the file relating to the initial 
determination, all material submitted 
by the appellant and any third parties 
in connection with the appeal, and any 
additional information submitted by 
PBGC staff. 

(b) The decision of the Appeals Board 
constitutes the final agency action by 
PBGC with respect to the initial deter-
mination which was the subject of the 
appeal and is binding on all parties who 
participated in the appeal and who 
were notified pursuant to § 4003.57 of 
their right to participate in the appeal. 

(c) The decision of the Appeals Board 
will be in writing, specify the relief 
granted, if any, state the bases for the 
decision, including a brief statement of 
the facts or legal conclusions sup-
porting the decision, and state that the 
appellant has exhausted his or her ad-
ministrative remedies. 

[61 FR 34012, July 1, 1996, as amended at 85 
FR 10284, Feb. 24, 2020] 

§ 4003.60 Referral of appeal to the Di-
rector. 

The Appeals Board may, in its discre-
tion, refer any appeal to the Director 
of PBGC for decision. In such a case, 

the Director will have all the powers 
vested in the Appeals Board by this 
subpart and the decision of the Direc-
tor will meet the requirements of and 
have the effect of a decision issued 
under § 4003.59 of this part. 

[61 FR 34012, July 1, 1996, as amended at 73 
FR 38120, July 3, 2008; 85 FR 10284, Feb. 24, 
2020] 

§ 4003.61 Action by a single Appeals 
Board member. 

(a) Authority to act. Notwithstanding 
any other provision of this part, any 
member of the Appeals Board has the 
authority to take any action that the 
Appeals Board could take with respect 
to a routine appeal as defined in para-
graph (b) of this section. 

(b) Routine appeal defined. For pur-
poses of this section, a routine appeal 
is any appeal that does not raise a sig-
nificant issue of law or a precedent-set-
ting issue. This would generally in-
clude any appeal that— 

(1) Is outside the jurisdiction of the 
Appeals Board (for example, an appeal 
challenging the plan’s termination 
date); 

(2) Is filed by a person other than an 
aggrieved person or an aggrieved per-
son’s authorized representative; 

(3) Is untimely and presents no 
grounds for waiver or extension of the 
time limit for filing the appeal, or only 
grounds that are clearly without merit; 

(4) Presents grounds that clearly 
warrant or clearly do not warrant the 
relief requested; 

(5) Presents only factual issues that 
are not reasonably expected to affect 
other appeals (for example, the partici-
pant’s date of birth or date of hire); or 

(6) Presents only issues that are con-
trolled by settled principles of existing 
law, including Appeals Board precedent 
(for example, an issue of plan interpre-
tation that has been resolved by the 
Appeals Board in a decision on an ap-
peal by another participant in the 
same plan). 

[67 FR 47695, July 22, 2002] 
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SUBCHAPTER B—PREMIUMS 

PART 4006—PREMIUM RATES 

Sec. 
4006.1 Purpose and scope. 
4006.2 Definitions. 
4006.3 Premium rate. 
4006.4 Determination of unfunded vested 

benefits. 
4006.5 Exemptions and special rules. 
4006.6 Definition of ‘‘participant.’’ 
4006.7 Premium rate for certain terminated 

single-employer plans. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1306, 1307. 

SOURCE: 61 FR 34016, July 1, 1996, unless 
otherwise noted. 

§ 4006.1 Purpose and scope. 
This part, which applies to all plans 

covered by title IV of ERISA, provides 
rules for computing the premiums im-
posed by sections 4006 and 4007 of 
ERISA. (See part 4007 of this chapter 
for rules for the payment of premiums, 
including due dates and late payment 
charges.) 

§ 4006.2 Definitions. 
The following terms are defined in 

§ 4001.2 of this chapter: benefit liabil-
ities, Code, contributing sponsor, 
ERISA, fair market value, insurer, ir-
revocable commitment, mandatory em-
ployee contributions, multiemployer 
plan, notice of intent to terminate, 
PBGC, plan administrator, plan, plan 
year, single-employer plan, and termi-
nation date. 

In addition, for purposes of this part: 
Continuation plan means a new plan 

resulting from a consolidation or spin-
off that is not de minimis pursuant to 
the regulations under section 414(l) of 
the Code. 

New plan means a plan that did not 
exist before. the premium payment 
year and includes a plan resulting from 
a consolidation or spinoff. A plan that 
meets this definition is considered to 
be a new plan even if the plan con-
stitutes a successor plan within the 
meaning of section 4021(a) of ERISA. 

Newly covered plan means a plan that 
becomes covered by title IV of ERISA 
during the premium payment year and 
that existed as an uncovered plan im-
mediately before the first date in the 

premium payment year on which it was 
a covered plan. 

Participant has the meaning described 
in § 4006.6. 

Participant count of a plan means the 
number of participants in the plan on 
the participant count date of the plan. 

Participant count date of a plan means 
the date provided for in § 4006.5(c), (d), 
or (e) as applicable. 

Premium funding target has the mean-
ing described in § 4006.4(b)(1). 

Premium payment year means the plan 
year for which the premium is being 
paid. 

Short plan year means a plan year of 
coverage that is shorter than a normal 
plan year. 

Small plan means a plan— 
(1) Whose participant count is not 

more than 100, or 
(2) Whose funding valuation date for 

the premium payment year, deter-
mined in accordance with ERISA sec-
tion 303(g)(2), is not the first day of the 
premium payment year. 

UVB valuation date of a plan means 
the plan’s funding valuation date for 
the UVB valuation year, determined in 
accordance with ERISA section 
303(g)(2). 

UVB valuation year of a plan means— 
(1) In general,— 
(i) The plan year preceding the pre-

mium payment year, if the plan is a 
small plan other than a continuation 
plan, or 

(ii) The premium payment year, in 
any other case; or 

(2) For a small plan that so opts sub-
ject to PBGC premium instructions, 
the premium payment year. 

[61 FR 34016, July 1, 1996, as amended at 65 
FR 75163, Dec. 1, 2000; 73 FR 15074, Mar. 21, 
2008; 79 FR 13559, Mar. 11, 2014] 

§ 4006.3 Premium rate. 
Subject to the provisions of § 4006.5 

(dealing with exemptions and special 
rules) and § 4006.7 (dealing with pre-
miums for certain terminated single- 
employer plans), the premium paid for 
basic benefits guaranteed under section 
4022(a) or section 4022A(a) of ERISA 
shall equal the flat-rate premium 
under paragraph (a) of this section 
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plus, in the case of a single-employer 
plan, the variable-rate premium under 
paragraph (b) of this section. Premium 
rates (and the MAP–21 cap rate referred 
to in paragraph (b)(2) of this section) 
are subject to change each year under 
inflation indexing provisions in section 
4006 of ERISA. 

(a) Flat-rate premium. The flat-rate 
premium for a plan is equal to the ap-
plicable flat premium rate multiplied 
by the plan’s participant count. The 
applicable flat premium rate is the 
amount prescribed for the calendar 
year in which the premium payment 
year begins by the applicable provi-
sions of— 

(1) ERISA section 4006(a)(3)(A), (F), 
and (G) for a single-employer plan, or 

(2) ERISA section 4006(a)(3)(A), (H), 
and (J) for a multiemployer plan. 

(b) Variable-rate premium—(1) In gen-
eral. Subject to the cap provisions in 
paragraphs (b)(2) and (b)(3) of this sec-
tion, the variable-rate premium for a 
single-employer plan is equal to a spec-
ified dollar amount for each $1,000 (or 
fraction thereof) of the plan’s unfunded 
vested benefits as determined under 
§ 4006.4 for the UVB valuation year. The 
specified dollar amount is the applica-
ble variable premium rate prescribed 
by the applicable provisions of ERISA 
section 4006(a)(8) for the calendar year 
in which the premium payment year 
begins. 

(2) MAP–21 cap. The variable-rate pre-
mium for a plan is not more than the 
applicable MAP–21 cap rate multiplied 
by the plan’s participant count. The 
applicable MAP–21 cap rate is the 
amount prescribed by the applicable 
provisions of ERISA section 
4006(a)(3)(E)(i)(II), (E)(i)(III), (K), and 
(L) for the calendar year in which the 
premium payment year begins. 

(3) Small-employer cap. (i) In general. If 
a plan is described in paragraph 
(b)(3)(ii) of this section for the pre-
mium payment year, the variable-rate 
premium is not more than $5 multi-
plied by the square of the participant 
count. For example, if the participant 
count is 20, the variable-rate premium 
is not more than $2,000 ($5 × 202 = $5 × 
400 = $2,000). 

(ii) Plans eligible for cap. A plan is de-
scribed in paragraph (b)(3)(ii) of this 
section for the premium payment year 

if the aggregate number of employees 
of all employers in the plan’s con-
trolled group on the first day of the 
premium payment year is 25 or fewer. 

(iii) Meaning of ‘‘employee.’’ For pur-
poses of paragraph (b)(3)(ii) of this sec-
tion, the aggregate number of employ-
ees is determined in the same manner 
as under section 410(b)(1) of the Code, 
taking into account the provisions of 
section 414(m) and (n) of the Code, but 
without regard to section 410(b)(3), (4), 
and (5) of the Code. 

[61 FR 34016, July 1, 1996, as amended at 72 
FR 71228, Dec. 17, 2007; 73 FR 15074, Mar. 21, 
2008; 79 FR 13559, Mar. 11, 2014] 

§ 4006.4 Determination of unfunded 
vested benefits. 

(a) In general. Except as provided in 
the exemptions and special rules under 
§ 4006.5, the amount of a plan’s un-
funded vested benefits for the UVB 
valuation year is the excess (if any) of 
the plan’s premium funding target for 
the UVB valuation year (determined 
under paragraph (b) of this section) 
over the fair market value of the plan’s 
assets for the UVB valuation year (de-
termined under paragraph (c) of this 
section). Unfunded vested benefits for 
the UVB valuation year must be deter-
mined as of the plan’s UVB valuation 
date , based on the plan provisions and 
the plan’s population as of that date. 
The determination must be made in a 
manner consistent with generally ac-
cepted actuarial principles and prac-
tices. 

(b) Premium funding target—(1) In gen-
eral. A plan’s premium funding target 
is its standard premium funding target 
under paragraph (b)(2) of this section 
or, if an election to use the alternative 
premium funding target under 
§ 4006.5(g) is in effect, its alternative 
premium funding target under 
§ 4006.5(g). 

(2) Standard premium funding target. A 
plan’s standard premium funding tar-
get under this section is the plan’s 
funding target as determined under 
ERISA section 303(d) (or 303(i), if appli-
cable) for the UVB valuation year 
using the same assumptions that are 
used for funding purposes, except 
that— 

(i) Only vested benefits are taken 
into account, and 
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(ii) The interest rates to be used are 
the segment rates for the month pre-
ceding the month in which the UVB 
valuation year begins that are deter-
mined in accordance with ERISA sec-
tion 4006(a)(3)(E)(iv). These are the 
rates that would be determined under 
ERISA section 303(h)(2)(C) if ERISA 
section 303(h)(2)(D) were applied by 
using the monthly yields for the month 
preceding the month in which the UVB 
valuation year begins on investment 
grade corporate bonds with varying 
maturities and in the top 3 quality lev-
els rather than the average of such 
yields for a 24-month period. For this 
purpose, the transition rule in ERISA 
section 303(h)(2)(G) is inapplicable. 

(3) ‘‘At-risk’’ plans; transition rules; 
loading factor. The transition rules in 
ERISA section 303(i)(5) apply to the de-
termination of the premium funding 
target of a plan in at-risk status for 
funding purposes. If a plan in at-risk 
status is also described in ERISA sec-
tion 303(i)(1)(A)(ii) for the UVB valu-
ation year, its premium funding target 
reflects a loading factor pursuant to 
ERISA section 303(i)(1)(C) equal to the 
sum of— 

(i) Per-participant portion of loading 
factor. The amount determined for 
funding purposes under ERISA section 
303(i)(1)(C)(i) for the UVB valuation 
year, and 

(ii) Four percent portion of loading fac-
tor. Four percent of the premium fund-
ing target determined as if the plan 
were not in at-risk status. 

(c) Value of assets. The fair market 
value of a plan’s assets under this sec-
tion is determined in the same manner 
as for funding purposes under ERISA 
section 303(g)(3) and (4), except that 
averaging as described in ERISA sec-
tion 303(g)(3)(B) must not be used and 
prior year contributions are included 
only to the extent received by the plan 
by the date the premium is filed. Con-
tribution receipts must be accounted 
for as described in ERISA section 
303(g)(4), using effective interest rates 
determined under ERISA section 
303(h)(2)(A) (not rates that could be de-
termined based on the segment rates 
described in paragraph (b)(2) of this 
section). 

(d) ‘‘Vested.’’ For purposes of ERISA 
section 4006(a)(3)(E), this part, and part 
4007 of this chapter: 

(1) A participant’s benefit that is oth-
erwise vested does not fail to be vested 
merely because of the circumstance 
that the participant is living, in the 
case of the following death benefits: 

(i) A qualified pre-retirement sur-
vivor annuity (as described in ERISA 
section 205(e)), (ii) A post-retirement 
survivor annuity that pays some or all 
of the participant’s benefit amount for 
a fixed or contingent period (such as a 
joint and survivor annuity or a certain 
and continuous annuity), and 

(iii) A benefit that returns the par-
ticipant’s accumulated mandatory em-
ployee contributions (as described in 
ERISA section 204(c)(2)(C)). 

(2) A benefit otherwise vested does 
not fail to be vested merely because of 
the circumstance that the benefit may 
be eliminated or reduced by the adop-
tion of a plan amendment or by the oc-
currence of a condition or event (such 
as a change in marital status). 

(3) A participant’s pre-retirement 
lump-sum death benefit (other than a 
benefit described in paragraph 
(d)(1)(iii) of this section) is not vested 
if the participant is living. 

(4) A participant’s disability benefit 
is not vested if the participant is not 
disabled. 

(e) Illustration of vesting principles. 
The vesting principles set forth in 
paragraph (d) of this section are illus-
trated by the following examples: 

(1) Example 1. Under Plan A, if a par-
ticipant retires at or after age 55 but 
before age 62, the participant receives a 
temporary supplement from retirement 
until age 62. The supplement is not a 
QSUPP (qualified social security sup-
plement), as defined in Treasury Reg. 
§ 1.401(a)(4)–12, and is not protected 
under Code section 411(d)(6). The tem-
porary supplement is considered vest-
ed, and its value is included in the pre-
mium funding target, for each partici-
pant who, on the UVB valuation date, 
is at least 55 but less than 62, and thus 
eligible for the supplement. The cal-
culation is unaffected by the fact that 
the plan could be amended to remove 
the supplement after the UVB valu-
ation date. 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 00996 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



987 

Pension Benefit Guaranty Corporation § 4006.5 

(2) Example 2. Plan B provides a quali-
fied pre-retirement survivor annuity 
(QPSA) upon the death of a participant 
who has five years of service, at no 
charge to the participant. The QPSA is 
considered vested, and its value is in-
cluded in the premium funding target, 
for each participant who, on the UVB 
valuation date, has five years of service 
and is thus eligible for the QPSA. The 
calculation is unaffected by the fact 
that the participant is alive on that 
date. 

(f) Plans to which special funding rules 
apply. The following statutory provi-
sions are disregarded for purposes of 
determining unfunded vested benefits 
(whether the standard premium fund-
ing target or the alternative premium 
funding target is used): 

(1) Section 402(b) of the Pension Pro-
tection Act of 2006, Public Law 109–280, 
dealing with certain frozen plans of 
commercial passenger airlines and air-
line caterers. 

(2) Section 306 of ERISA and section 
433 of the Code, dealing with certain 
defined benefit pension plans main-
tained by certain cooperatives and 
charities. 

[73 FR 15074, Mar. 21, 2008, as amended at 79 
FR 13560, Mar. 11, 2014; 85 FR 6058, Feb. 4, 
2020] 

§ 4006.5 Exemptions and special rules. 

(a) Variable-rate premium exemptions. 
A plan described in any of paragraphs 
(a)(1) through (5) of this section is not 
required to determine or report its un-
funded vested benefits under § 4006.4 
and does not owe a variable-rate pre-
mium under § 4006.3(b). 

(1) Plans without vested participants. A 
plan is described in this paragraph if it 
does not have any participants with 
vested benefits as of the UVB valuation 
date. 

(2) Section 412(e)(3) plans. A plan is de-
scribed in this paragraph if the plan is 
a plan described in section 412(e)(3) of 
the Code and the regulations there-
under on the UVB valuation date. 

(3) Certain plans completing a standard 
termination. A plan is described in this 
paragraph if it— 

(i) Makes a final distribution of as-
sets in a standard termination during 
the premium payment year, and 

(ii) Did not engage in a spinoff during 
the premium payment year, unless the 
spinoff is de minimis pursuant to the 
regulations under section 414(l) of the 
Code. 

(4) Certain plans in the process of com-
pleting a standard termination initiated 
in a prior year. A plan is described in 
this paragraph if — 

(i) The plan administrator has issued 
notices of intent to terminate the plan 
in a standard termination in accord-
ance with section 4041(a)(2) of ERISA; 

(ii) The proposed termination date 
set forth in the notice of intent to ter-
minate is before the beginning of the 
premium payment year; and 

(iii) The plan ultimately makes a 
final distribution of plan assets in con-
junction with the plan termination. 

(5) Certain small new and newly cov-
ered plans. A plan is described in this 
paragraph if— 

(i) It is a small plan other than a con-
tinuation plan, and 

(ii) It is a new plan or a newly cov-
ered plan. 

(b) Reporting exemption for plans pay-
ing capped variable-rate premium. A plan 
that qualifies for the variable-rate pre-
mium cap described in ERISA section 
4006(a)(3)(H) is not required to deter-
mine or report its unfunded vested ben-
efits under § 4006.4 if it reports that it 
qualifies for the cap and pays a vari-
able-rate premium equal to the amount 
of the cap. 

(c) Participant count date; in general. 
Except as provided in paragraphs (d) 
and (e) of this section, the participant 
count date of a plan is the last day of 
the plan year preceding the premium 
payment year. 

(d) Participant count date; new and 
newly covered plans. The participant 
count date of a new plan or a newly 
covered plan is the first day of the pre-
mium payment year. For this purpose, 
a new plan’s premium payment year 
begins on the plan’s effective date. 

(e) Participant count date; certain 
transactions. (1) The participant count 
date of a plan described in paragraph 
(e)(2) or (3) of this section is the first 
day of the premium payment year. 

(2) With respect to a transaction 
where some, but not all, of the assets 
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and liabilities of one plan (the ‘‘trans-
feror plan’’) are transferred into an-
other plan (the ‘‘transferee plan’’)— 

(i) The transferor plan if the spinoff 
is not de minimis and is effective at 
the beginning of the transferor plan’s 
premium payment year; and 

(ii) The transferee plan if the trans-
feror plan meets the criteria in para-
graph (e)(2)(i) of this section and the 
transfer occurs at the beginning of the 
transferee plan’s premium payment 
year. 

(3) With respect to a merger effective 
at the beginning of the premium pay-
ment year, the transferee plan if— 

(i) The merger is not de minimis; or 
(ii) The assets of the transferee plan 

immediately before the merger are less 
than the total assets transferred to the 
transferee plan in the merger. 

(4) For purposes of this paragraph (e), 
‘‘de minimis’’ has the meaning de-
scribed in regulations under section 
414(l) of the Code (for single-employer 
plans) or in part 4231 of this chapter 
(for multiemployer plans). 

(f) Proration for certain short plan 
years. The premium for a plan that has 
a short plan year described in this 
paragraph (f) is prorated by the number 
of months in the short plan year (treat-
ing a part of a month as a month). The 
proration applies whether or not the 
short plan year ends by the premium 
due date for the short plan year. For 
purposes of this paragraph (f), there is 
a short plan year in the following cir-
cumstances: 

(1) New or newly covered plan. A new 
plan becomes effective less than one 
full year before the beginning of its 
second plan year, or a newly covered 
plan becomes covered on a date other 
than the first day of its plan year. (Ces-
sation of coverage before the end of a 
plan year does not give rise to prora-
tion under this section.) 

(2) Change in plan year. A plan 
amendment changes the plan year, but 
only if the plan does not merge into or 
consolidate with another plan or other-
wise cease its independent existence ei-
ther during the short plan year or at 
the beginning of the full plan year fol-
lowing the short plan year. 

(3) Distribution of assets. The plan’s 
assets (other than any residual assets 
under section 4044(d) of ERISA) are dis-

tributed pursuant to the plan’s termi-
nation, but only if the plan did not en-
gage in a spinoff during the plan year, 
unless the spinoff is de minimis pursu-
ant to the regulations under section 
414(l) of the Code. 

(4) Appointment of trustee. The plan is 
a single-employer plan, and a plan 
trustee is appointed pursuant to sec-
tion 4042 of ERISA. 

(g) Alternative premium funding target. 
A plan’s alternative premium funding 
target is determined in the same way 
as its standard premium funding target 
except that the discount rates de-
scribed in ERISA section 
4006(a)(3)(E)(iv) are not used. Instead, 
the alternative premium funding tar-
get is determined using the discount 
rates that would have been used to de-
termine the funding target for the plan 
under ERISA section 303 for the pur-
pose of determining the plan’s min-
imum contribution under ERISA sec-
tion 303 for the UVB valuation year if 
the segment rate stabilization provi-
sions of ERISA section 303(h)(2)(iv) 
were disregarded. A plan may elect to 
compute unfunded vested benefits 
using the alternative premium funding 
target instead of the standard premium 
funding target described in 
§ 4006.4(b)(2), and may revoke such an 
election, in accordance with the provi-
sions of this paragraph (g). A plan must 
compute its unfunded vested benefits 
using the alternative premium funding 
target instead of the standard premium 
funding target described in § 4006.4(b)(2) 
if an election under this paragraph (g) 
to use the alternative premium funding 
target is in effect for the premium pay-
ment year. 

(1) An election under this paragraph 
(g) to use the alternative premium 
funding target for a plan must specify 
the premium payment year to which it 
first applies and must be filed by the 
plan’s variable-rate premium due date 
for that premium payment year. The 
premium payment year to which the 
election first applies must begin at 
least five years after the beginning of 
the premium payment year to which a 
revocation of a prior election first ap-
plied. The election will be effective— 

(i) For the premium payment year 
for which made and for all plan years 
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that begin less than five years there-
after, and 

(ii) For all succeeding plan years 
until the premium payment year to 
which a revocation of the election first 
applies. 

(2) A revocation of an election under 
this paragraph (g) to use the alter-
native premium funding target for a 
plan must specify the premium pay-
ment year to which it first applies and 
must be filed by the plan’s variable- 
rate premium due date for that pre-
mium payment year. The premium 
payment year to which the revocation 
first applies must begin at least five 
years after the beginning of the pre-
mium payment year to which the elec-
tion first applied. 

[61 FR 34016, July 1, 1996, as amended at 62 
FR 60428, Nov. 7, 1997; 65 FR 75163, Dec. 1, 
2000; 71 FR 31081, June 1, 2005; 73 FR 15075, 
Mar. 21, 2008; 79 FR 13560, Mar. 11, 2014; 85 FR 
6058, Feb. 4, 2020] 

§ 4006.6 Definition of ‘‘participant.’’ 

(a) General rule. For purposes of this 
part and part 4007 of this chapter, an 
individual is considered to be a partici-
pant in a plan on any date if the plan 
has benefit liabilities with respect to 
the individual on that date. 

(b) Loss or distribution of benefit. For 
purposes of this section, an individual 
is treated as no longer being a partici-
pant— 

(1) In the case of an individual with 
no vested accrued benefit, after— 

(i) The individual incurs a one-year 
break in service under the terms of the 
plan, 

(ii) The individual’s entire ‘‘zero-dol-
lar’’ vested accrued benefit is deemed 
distributed under the terms of the 
plan, or 

(iii) The individual dies; and 
(2) In the case of a living individual 

whose accrued benefit is fully or par-
tially vested, or a deceased individual 
whose accrued benefit was fully or par-
tially vested at the time of death, 
after— 

(i) An insurer makes an irrevocable 
commitment to pay all benefit liabil-
ities with respect to the individual, or 

(ii) All benefit liabilities with respect 
to the individual are otherwise distrib-
uted. 

(c) Examples. The operation of this 
section is illustrated by the following 
examples: 

Example 1. Participation under a calendar- 
year plan begins upon commencement of em-
ployment, and the only benefit provided by 
the plan is an accrued benefit (expressed as a 
life annuity beginning at age 65) of $30 per 
month times full years of service. The plan 
credits a ratable portion of a full year of 
service for service of at least 1,000 hours but 
less than 2,000 hours in a service computa-
tion period that begins on the date when the 
participant commences employment and 
each anniversary of that date. John and 
Mary both commence employment on July 1, 
2008. On December 31, 2008 (the participant 
count date for the plan’s 2009 premium), 
John has credit for 988 hours of service and 
Mary has credit for 1,006 hours of service. 
For purposes of this section, Mary is consid-
ered to have an accrued benefit, and John is 
considered not to have an accrued benefit. 
Thus, the plan is considered to have benefit 
liabilities with respect to Mary, but not 
John, on December 31, 2008; and Mary, but 
not John, must be counted as a participant 
for purposes of computing the plan’s 2009 pre-
mium. 

Example 2. The plan also provides that a 
participant becomes vested five years after 
commencing employment and defines a one- 
year break in service as a service computa-
tion period in which less than 500 hours of 
service is performed. On February 1, 2010, 
John has an accrued benefit of $18 per month 
beginning at age 65 based on credit for 1,200 
hours of service in the service computation 
period that began July 1, 2008. However, John 
has credit for only 492 hours of service in the 
service computation period that began July 
1, 2009. On February 1, 2010, John terminates 
his employment. On December 31, 2010 (the 
participant count date for the 2011 premium), 
John has incurred a one-year break in serv-
ice, and thus is not counted as a participant 
for purposes of computing the plan’s 2011 pre-
mium. 

Example 3. On January 1, 2012, the plan is 
amended to provide that if a vested partici-
pant whose accrued benefit has a present 
value of $5,000 or less leaves employment, the 
benefit will be immediately cashed out. On 
December 30, 2013, Jane, who has a vested 
benefit with a present value of less than 
$5,000, leaves employment. Because of rea-
sonable administrative delay in determining 
the amount of the benefit to be paid, the 
plan does not pay Jane the value of her ben-
efit until January 9, 2014. Under the provi-
sions of this section, Jane is treated as not 
having an accrued benefit on December 31, 
2013 (the participant count date for the 2014 
premium), because Jane’s benefit is treated 
as having been paid on December 30, 2013. 
Thus, Jane is not counted as a participant 
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for purposes of computing the plan’s 2014 pre-
mium. 

Example 4. If the plan amendment had in-
stead provided for cashouts as of the first of 
the month following termination of employ-
ment, and the plan paid Jane the value of 
her benefit on January 1, 2014, Jane would be 
treated under the provisions of this section 
as having an accrued benefit on December 31, 
2013, and would thus be counted as a partici-
pant for purposes of computing the plan’s 
2014 premium. 

[65 FR 75163, Dec. 1, 2000, as amended at 73 
FR 15076, Mar. 21, 2008] 

§ 4006.7 Premium rate for certain ter-
minated single-employer plans. 

(a) The premium under this section 
(‘‘termination premium’’) applies to a 
DRA 2005 termination described in 
§ 4007.13 of this chapter. 

(b) The amount of the premium under 
this section that is payable with re-
spect to each applicable 12-month pe-
riod (as described in § 4007.13 of this 
chapter) is the number of participants 
in the plan, determined as of the day 
before the termination date, multiplied 
by the termination premium rate. In 
general, the termination premium rate 
is $1,250. However, the termination pre-
mium rate is $2,500 for an ‘‘eligible 
plan’’ under section 402(c)(1) of the 
Pension Protection Act of 2006 (dealing 
with certain plans of commercial pas-
senger airlines and airline catering 
services) while an election under sec-
tion 402(a)(1) of the Pension Protection 
Act of 2006 (dealing with alternative 
funding schedules) is in effect for the 
plan if the plan terminates during the 
five-year period beginning on the first 
day of the first applicable plan year (as 
defined in section 402(c)(2) of that Act) 
with respect to the plan, unless the 
Secretary of Labor determines that the 
plan terminated as a result of extraor-
dinary circumstances such as a ter-
rorist attack or other similar event. 

(c) The premium under this section is 
in addition to any other premium 
under this part. 

(d) See § 4007.13 of this chapter for 
further rules about termination pre-
miums. 

[72 FR 71229, Dec. 17, 2007, as amended at 79 
FR 13561, Mar. 11, 2014] 

PART 4007—PAYMENT OF 
PREMIUMS 

Sec. 
4007.1 Purpose and scope. 
4007.2 Definitions. 
4007.3 Filing requirement; method of filing. 
4007.4 Where to file. 
4007.5 Date of filing. 
4007.6 Computation of time. 
4007.7 Late payment interest charges. 
4007.8 Late payment penalty charges. 
4007.9 Coverage for guaranteed basic bene-

fits. 
4007.10 Recordkeeping; audits; disclosure of 

information. 
4007.11 Due dates. 
4007.12 Liability for single-employer pre-

miums. 
4007.13 Premiums for certain terminated 

single-employer plans. 
APPENDIX TO PART 4007—POLICY GUIDELINES 

ON PREMIUM PENALTIES 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1303(a), 
1306, 1307. 

SOURCE: 61 FR 34020, July 1, 1996, unless 
otherwise noted. 

§ 4007.1 Purpose and scope. 
This part, which applies to all plans 

that are covered by title IV of ERISA, 
provides procedures for paying the pre-
miums imposed by sections 4006 and 
4007 of ERISA. (See part 4006 of this 
chapter for premium rates and com-
putational rules.) 

§ 4007.2 Definitions. 
(a) The following terms are defined in 

§ 4001.2 of this chapter: Code, contrib-
uting sponsor, ERISA, IRS, notice of 
intent to terminate, PBGC, plan, plan 
administrator, plan year, single-em-
ployer plan, and termination date. 

(b) For purposes of this part, the fol-
lowing terms are defined in § 4006.2 of 
this chapter: continuation plan, new 
plan, newly covered plan, participant, 
participant count, premium funding 
target, premium payment year short 
plan year, small plan, and UVB valu-
ation date. 

[61 FR 34020, July 1, 1996, as amended at 73 
FR 15076, Mar. 21, 2008; 79 FR 13561, Mar. 11, 
2014] 

§ 4007.3 Filing requirement; method of 
filing. 

(a) In general. The estimation, deter-
mination, declaration, and payment of 
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premiums must be made in accordance 
with the premium instructions on 
PBGC’s Web site (www.pbgc.gov). Sub-
ject to the provisions of § 4007.13, the 
plan administrator of each covered 
plan is responsible for filing prescribed 
premium information and payments. 
Each required premium payment and 
related information, certified as pro-
vided in the premium instructions, 
must be filed by the applicable due 
date specified in this part in the man-
ner and format prescribed in the in-
structions. 

(b) Electronic filing. Information must 
be filed electronically except to the ex-
tent that PBGC grants an exemption 
for good cause in appropriate cir-
cumstances. (The requirement to file 
electronically applies to all estimated 
and final flat-rate and variable-rate 
premium filings (including amended 
filings) but does not apply to informa-
tion filed to comply with a PBGC re-
quest under (4007.10(c) (dealing with 
providing record information in con-
nection with a premium compliance re-
view).) Unless an exemption applies, 
filing on paper or in any other manner 
other than by a prescribed electronic 
filing method does not satisfy the re-
quirement to file. Failure to file elec-
tronically as required is subject to pen-
alty under ERISA section 4071. 

[71 FR 31081, June 1, 2006, as amended at 72 
FR 71229, Dec. 17, 2007; 73 FR 15076, Mar. 21, 
2008; 79 FR 13561, Mar. 11, 2014] 

§ 4007.4 Where to file. 
See § 4000.4 of this chapter for infor-

mation on where to file. 

[71 FR 31081, June 1, 2006] 

§ 4007.5 Date of filing. 
The PBGC applies the rules in sub-

part C of part 4000 of this chapter to de-
termine the date that a submission 
under this part was filed with the 
PBGC. 

[68 FR 61352, Oct. 28, 2003] 

§ 4007.6 Computation of time. 
The PBGC applies the rules in sub-

part D of part 4000 of this chapter to 
compute any time period under this 
part. However, for purposes of deter-
mining the amount of a late payment 
interest charge under § 4007.7 or of a 

late payment penalty charge under 
§ 4007.8, the rule in § 4000.43(a) of this 
chapter governing periods ending on 
weekends or Federal holidays does not 
apply. 

[68 FR 61352, Oct. 28, 2003] 

§ 4007.7 Late payment interest 
charges. 

(a) If any premium payment due 
under this part is not paid by the due 
date prescribed for such payment by 
this part, an interest charge will ac-
crue on the unpaid amount at the rate 
imposed under section 6601(a) of the 
Code for the period from the date pay-
ment is due to the date payment is 
made. Late payment interest charges 
are compounded daily. 

(b) With respect to any PBGC bill for 
a premium underpayment and/or inter-
est thereon, interest will accrue only 
until the date of the bill if the pre-
mium underpayment and interest 
billed are paid within 30 days after the 
date of the bill. 

[61 FR 34020, July 1, 1996, as amended at 72 
FR 71229, Dec. 17, 2007; 73 FR 15076, Mar. 21, 
2008] 

§ 4007.8 Late payment penalty charges. 
(a) Penalty charge. Subject to the pro-

visions of § 4007.13, if any premium pay-
ment due under this part is not paid by 
the due date under this part, PBGC will 
assess a late payment penalty charge 
as determined under this paragraph (a), 
except to the extent the charge is 
waived under paragraphs (b) through 
(h) of this section. The amount deter-
mined under this paragraph (a) will be 
based on the number of months (count-
ing any portion of a month as a whole 
month) from the due date to the date 
of payment. The penalty rate is— 

(1) For any amount of unpaid pre-
mium that is paid on or before the date 
PBGC issues the first written notice to 
any person liable for the premium that 
there is or may be a premium delin-
quency (for example, a premium bill, a 
letter initiating a premium compliance 
review, a notice of filing error in pre-
mium determination, or a letter ques-
tioning a failure to make a premium 
filing), 1⁄2 percent per month, to a max-
imum penalty charge of 25 percent of 
the unpaid premium; or 
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(2) For any amount of unpaid pre-
mium that is paid after that date, 21⁄2 
percent per month, to a maximum pen-
alty charge of 50 percent of the unpaid 
premium. 

(b) Hardship waiver. The PBGC may 
grant a waiver based upon a showing of 
substantial hardship as provided in sec-
tion 4007(b) of ERISA. 

(c) Reasonable cause waivers. PBGC 
will waive all or part of a late payment 
penalty charge if PBGC determines 
that there is reasonable cause for the 
late payment. Policy guidelines for ap-
plying the ‘‘reasonable cause’’ standard 
are in §§ 22 through 25 of the appendix 
to this part. 

(d) Other waivers. PBGC may waive 
all or part of a late payment penalty 
charge in other circumstances without 
regard to whether there is reasonable 
cause. Policy guidelines for waivers 
without reasonable cause are in 
§ 21(b)(1), (b)(3), (b)(4), and (b)(5) of the 
appendix to this part. 

(e) Grace period. With respect to any 
PBGC bill for a premium under-
payment, the PBGC will waive any late 
payment penalty charge accruing after 
the date of the bill, provided the pre-
mium underpayment is paid within 30 
days after the date of the bill. 

(f) Filings not more than 7 days late. 
PBGC will waive premium payment 
penalties that arise solely because pre-
mium payments are late by not more 
than seven calendar days, as described 
in this paragraph (f). In applying this 
waiver, PBGC will assume that each 
premium payment with respect to a 
plan year was made seven calendar 
days before it was actually made. All 
other rules will then be applied as 
usual. If the result of this procedure is 
that no penalty would arise for that 
plan year, then any penalty that would 
apply on the basis of the actual pay-
ment date(s) will be waived. 

(g) Variable-rate premium penalty re-
lief. PBGC will waive the penalty on 
any underpayment of the variable-rate 
premium for the period that ends on 
the earlier of the date the reconcili-
ation filing is due or the date the rec-
onciliation filing is made if, by the 
date the variable-rate premium for the 
premium payment year is due under 
§ 4007.11(a)(1),— 

(1) The plan administrator reports— 

(i) The fair market value of the 
plan’s assets for the premium payment 
year, and 

(ii) An estimate of the plan’s pre-
mium funding target for the premium 
payment year that is certified by an 
enrolled actuary to be a reasonable es-
timate that takes into account the 
most current data available to the en-
rolled actuary and that has been deter-
mined in accordance with generally ac-
cepted actuarial principles and prac-
tices; and 

(2) The plan administrator pays at 
least the amount of variable-rate pre-
mium determined from the value of as-
sets and estimated premium funding 
target so reported. 

(h) Demonstrated compliance. PBGC 
will waive 80 percent of the premium 
payment penalty assessed under para-
graph (a)(2) of this section if the cri-
teria in paragraphs (h)(1) and (2) of this 
section are met. 

(1) For each plan year within the last 
five plan years of coverage preceding 
the plan year for which the penalty 
rate is being determined,— 

(i) Any required premium filing for 
the plan has been made; and 

(ii) PBGC has not required payment 
of a penalty for the plan under this sec-
tion. 

(2) For the plan year for which the 
penalty rate is being determined, the 
total amount of premium is paid no 
later than 30 days after PBGC issues 
the first written notice as described in 
paragraph (a)(1) of this section. 

[64 FR 66385, Nov. 26, 1999, as amended at 65 
FR 75164, Dec. 1, 2000; 71 FR 66869, Nov. 17, 
2006; 72 FR 71229, Dec. 17, 2007; 73 FR 15076, 
Mar. 21, 2008; 79 FR 350, Jan. 3, 2014; 79 FR 
13561, Mar. 11, 2014; 81 FR 65545, Sept. 23, 2016] 

§ 4007.9 Coverage for guaranteed basic 
benefits. 

(a) The failure to pay the premiums 
due under this part will not result in a 
plan’s loss of coverage for basic bene-
fits guaranteed under section 4022(a) or 
4022A(a) of ERISA. 

(b) The payment of the premiums im-
posed by this part will not result in 
coverage for basic benefits guaranteed 
under section 4022(a) or 4022A(a) of 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 01002 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



993 

Pension Benefit Guaranty Corporation § 4007.10 

ERISA for plans not covered under 
title IV of ERISA. 

[61 FR 34020, July 1, 1996, as amended at 72 
FR 71229, Dec. 17, 2007] 

§ 4007.10 Recordkeeping; audits; dis-
closure of information. 

(a) Retention of records to support pre-
mium payments—(1) In general. The des-
ignated recordkeeper under paragraph 
(a)(3) of this section must retain, for a 
period of six years after the premium 
due date, all plan records that are nec-
essary to establish, support, and vali-
date the amount of any premium re-
quired to be paid and any information 
required to be reported (‘‘premium-re-
lated information’’) under this part and 
part 4006 of this chapter and under 
PBGC’s premium filing instructions. 
Records that must be retained pursu-
ant to this paragraph include, but are 
not limited to, records that establish 
the number of plan participants and 
that support and demonstrate the cal-
culation of unfunded vested benefits. 

(2) Electronic recordkeeping. A des-
ignated recordkeeper may use elec-
tronic media for maintenance and re-
tention of records required by this part 
in accordance with the requirements of 
subpart E of part 4000 of this chapter. 

(3) Designated recordkeepers. 
(i) With respect to the flat-rate and 

variable-rate premiums described in 
§ 4006.3 of this chapter, the plan admin-
istrator is the designated recordkeeper. 

(ii) With respect to the premium for 
certain terminated single-employer 
plans described in § 4006.7 of this chap-
ter, each person who was a contrib-
uting sponsor of such a plan, or was a 
member of a contributing sponsor’s 
controlled group, as of the day before 
the plan’s termination date is a des-
ignated recordkeeper. 

(4) Records. (i) Records that must be 
retained pursuant to paragraph (a)(1) of 
this section include, but are not lim-
ited to, records prepared by the plan 
administrator, a plan sponsor, an em-
ployer required to contribute to the 
plan with respect to its employees, an 
enrolled actuary performing services 
for the plan, or an insurance carrier 
issuing any contract to pay benefits 
under the plan. 

(ii) For purposes of this section, 
‘‘records’’ include, but are not limited 

to, plan documents; participant data 
records; personnel and payroll records; 
actuarial tables, worksheets, and re-
ports; records of computations, projec-
tions, and estimates; benefit state-
ments, disclosures, and applications; fi-
nancial and tax records; insurance con-
tracts; records of plan procedures and 
practices; and any other records, 
whether in written, electronic, or other 
format, that are relevant to the deter-
mination of the amount of any pre-
mium required to be paid or any pre-
mium-related information required to 
be reported. 

(iii) When a record to be produced for 
PBGC inspection and copying exists in 
more than one format, it must be pro-
duced in the format specified by PBGC. 

(b) PBGC audit—(1) In general. In 
order to determine the correctness of 
any premium paid or premium-related 
information reported or to determine 
the amount of any premium required 
to be paid or any premium-related in-
formation required to be reported, 
PBGC may— 

(i) Audit any premium filing, 
(ii) Inspect and copy any records that 

are relevant to the determination of 
the amount of any premium required 
to be paid and any premium-related in-
formation required to be reported, in-
cluding (without limitation) the 
records described in paragraph (a) of 
this section, and 

(iii) Require disclosure of any man-
ual or automated system or process 
used to determine any premium paid or 
premium-related information reported, 
and demonstration of its operation in 
order to permit PBGC to determine the 
effectiveness of the system or process 
and the reliability of information pro-
duced by the system or process. 

(2) Deficiencies found on audit. If, upon 
audit, PBGC determines that a pre-
mium due under this part was under-
paid, late payment interest and pen-
alty charges will apply as provided for 
in this part. If, upon audit, PBGC de-
termines that required information 
was not timely and accurately re-
ported, a penalty may be assessed 
under ERISA section 4071. 

(3) Insufficient records. In determining 
the premium due, if, in the judgment of 
PBGC, a plan’s records fail to establish 
the participant count or (for a single- 
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employer plan) the plan’s unfunded 
vested benefits for any premium pay-
ment year, PBGC may rely on data it 
obtains from other sources (including 
the IRS and the Department of Labor) 
for presumptively establishing the par-
ticipant count and/or unfunded vested 
benefits for premium computation pur-
poses. 

(c) Providing record information—(1) In 
general. A designated recordkeeper 
must make the records retained pursu-
ant to paragraph (a) of this section 
available to PBGC promptly upon re-
quest for inspection and photocopying 
(or, for electronic records, inspection, 
electronic copying, and printout) at 
the location where they are kept (or 
another, mutually agreeable, location). 
If PBGC requests in writing that 
records retained pursuant to paragraph 
(a) of this section, or information in 
such records, be submitted to PBGC, 
the designated recordkeeper must sub-
mit the requested materials to PBGC 
either electronically or by hand, mail, 
or commercial delivery service within 
45 days of the date of PBGC’s request 
therefor, or by a different time speci-
fied in the request. 

(2) Extension. Except as provided in 
paragraph (c)(3) of this section, a des-
ignated recordkeeper may automati-
cally extend the period described in 
paragraph (c)(1) by submitting a cer-
tification to the PBGC prior to the ex-
piration of that time period. The cer-
tification shall— 

(i) Specify a date to which the time 
period described in paragraph (c)(1) is 
extended that is no more than 90 days 
from the date of the PBGC’s written re-
quest for information; and 

(ii) Contain a statement, certified to 
by the designated recordkeeper under 
penalty of perjury (18 U.S.C. § 1001), 
that, despite reasonable efforts, the ad-
ditional time is necessary to comply 
with the PBGC’s request. 

(3) Shortening of time period. The 
PBGC may in its discretion shorten the 
time period described in paragraph 
(c)(1) or (c)(2) of this section where it 
determines that the interests of PBGC 
may be prejudiced by a delay in the re-
ceipt of the information (e.g., where 
collection of unpaid premiums (or any 
associated interest or penalties) would 
otherwise be jeopardized). If the PBGC 

shortens the time period described in 
paragraph (c)(1), no extension is avail-
able under paragraph (c)(2). 

(d) Address and timeliness. Informa-
tion required to be submitted under 
paragraph (c) of this section shall be 
submitted to the address specified in 
the PBGC’s request. The timeliness of 
a submission shall be determined in ac-
cordance with §§ 4007.5 and 4007.6. 

[61 FR 34020, July 1, 1996, as amended at 62 
FR 36663, July 9, 1997; 68 FR 61352, Oct. 28, 
2003; 72 FR 71229, Dec. 17, 2007; 73 FR 15077, 
Mar. 21, 2008] 

§ 4007.11 Due dates. 
(a) In general. In general: 
(1) The flat-rate and variable-rate 

premium filing due date is the fif-
teenth day of the tenth calendar month 
that begins on or after the first day of 
the premium payment year. 

(2) If the variable-rate premium paid 
by the premium filing due date is esti-
mated as described in § 4007.8(g)(1)(ii), a 
reconciliation filing and any required 
variable-rate premium payment must 
be made by the end of the sixth cal-
endar month that begins on or after 
the premium filing due date. 

(3) Small plan transition rule. Notwith-
standing paragraph (a)(1) of this sec-
tion, if a plan had fewer than 100 par-
ticipants for whom flat-rate premiums 
were payable for the plan year pre-
ceding the last plan year that began 
before 2014, then the plan’s due date for 
the first plan year beginning after 2013 
is the fifteenth day of the fourteenth 
calendar month that begins on or after 
the first day of that plan year. 

(b) Plans that change plan years. For a 
plan that changes its plan year, the 
flat-rate and variable-rate premium fil-
ing due date for the short plan year is 
as specified in paragraph (a) of this sec-
tion. For the plan year that follows a 
short plan year, the due date is the 
later of — 

(1) The due date specified in para-
graph (a) of this section, or 

(2) 30 days after the date on which 
the amendment changing the plan year 
was adopted. 

(c) New and newly covered plans. For a 
new plan or newly covered plan, the 
flat-rate and variable-rate premium fil-
ing due date for the first plan year of 
coverage is the latest of— 
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(1) The due date specified in para-
graph (a) of this section, or 

(2) 90 days after the date of the plan’s 
adoption, or 

(3) 90 days after the date on which 
the plan became covered by title IV of 
ERISA, or 

(4) In the case of a small plan that is 
a continuation plan, 90 days after the 
plan’s UVB valuation date. 

(d) Terminating plans. For a plan that 
terminates in a standard termination, 
the flat-rate and variable-rate pre-
mium filing due date for the plan year 
in which all plan assets are distributed 
pursuant to the plan’s termination is 
the earlier of— 

(1) The due date specified in para-
graph (a) of this section, or 

(2) The date when the post-distribu-
tion certification under § 4041.29 of this 
chapter is filed. 

(e) Continuing obligation to file. The 
obligation to make flat-rate and vari-
able-rate premium filings and pay-
ments under this part continues 
through the plan year in which all plan 
assets are distributed pursuant to a 
plan’s termination or in which a trust-
ee is appointed under section 4042 of 
ERISA, whichever occurs earlier. 

[79 FR 13561, Mar. 11, 2014] 

§ 4007.12 Liability for single-employer 
premiums. 

(a) The designation under this part of 
the plan administrator as the person 
required to make flat-rate and vari-
able-rate premium filings and pay-
ments under this part for a single-em-
ployer plan is a procedural requirement 
only and does not alter the liability for 
premium payments imposed by section 
4007 of ERISA. Pursuant to section 
4007(e) of ERISA, both the plan admin-
istrator and the contributing sponsor 
of a single-employer plan are liable for 
flat-rate and variable-rate premium 
payments, and, if the contributing 
sponsor is a member of a controlled 
group, each member of the controlled 
group is jointly and severally liable for 
the required premiums. Any entity 
that is liable for required premiums is 
also liable for any interest and pen-
alties assessed with respect to such 
premiums. 

(b) After a plan administrator issues 
(pursuant to section 4041(a)(2) of 

ERISA) the first notice of intent to 
terminate in a distress termination 
under section 4041(c) of ERISA or 
PBGC issues a notice of determination 
under section 4042(a) of ERISA, the ob-
ligation to pay the premiums (and any 
interest or penalties thereon) imposed 
by ERISA and this part for a single- 
employer plan shall be an obligation 
solely of the contributing sponsor and 
the members of its controlled group, if 
any. 

(Approved by the Office of Management and 
Budget under control number 1212–0009) 

[61 FR 34020, July 1, 1996, as amended at 72 
FR 71229, Dec. 17, 2007; 79 FR 13562, Mar. 11, 
2014] 

§ 4007.13 Premiums for certain termi-
nated single-employer plans. 

(a) Applicability—(1) In general. This 
section applies where there is a ‘‘DRA 
2005 termination’’ of a plan. Subject to 
paragraph (a)(2) of this section, there is 
a DRA 2005 termination where a single- 
employer plan’s termination date is 
after 2005 and either— 

(i) The plan terminates under section 
4042 of ERISA, or 

(ii) The plan terminates under sec-
tion 4041(c) of ERISA and at least one 
contributing sponsor or member of a 
contributing sponsor’s controlled group 
meets the requirements of section 
4041(c)(2)(B)(ii) or (iii) of ERISA. 

(2) Plans terminated during reorganiza-
tion proceedings. Except as provided in 
paragraph (a)(3) of this section, a DRA 
2005 termination of a plan does not 
occur where as of the plan’s termi-
nation date— 

(i) A bankruptcy proceeding has been 
filed by or against any person that was 
a contributing sponsor of the plan on 
the day before the plan’s termination 
date or that was on that day a member 
of any controlled group of which any 
such contributing sponsor was a mem-
ber, 

(ii) The proceeding is pending as a re-
organization proceeding under chapter 
11 of title 11, United States Code (or 
under any similar law of a State or po-
litical subdivision of a State), 

(iii) The person has not been dis-
charged from the proceeding, and 

(iv) The proceeding was filed before 
October 18, 2005. 
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(3) Special rule for certain airline-re-
lated plans. Paragraph (a)(2) of this sec-
tion does not apply to an ‘‘eligible 
plan’’ under section 402(c)(1) of the 
Pension Protection Act of 2006 (dealing 
with certain plans of commercial pas-
senger airlines and airline catering 
services) while an election under sec-
tion 402(a)(1) of the Pension Protection 
Act of 2006 (dealing with alternative 
funding schedules) is in effect for the 
plan. 

(4) Termination premium. A premium 
as described in § 4006.7 of this chapter is 
payable to PBGC with respect to a 
DRA 2005 termination each year for 
three years after the termination (the 
‘‘termination premium’’). 

(b) Filing requirements; method of fil-
ing. Notwithstanding § 4007.3, in the 
case of a DRA 2005 termination of a 
plan, each person that was a contrib-
uting sponsor of the plan on the day 
before the plan’s termination date or 
that was on that day a member of any 
controlled group of which any such 
contributing sponsor was a member is 
responsible for filing prescribed termi-
nation premium information and pay-
ments. Any such person may file on be-
half of all such persons. 

(c) Late payment penalty charges. Not-
withstanding § 4007.8(a), if any required 
termination premium payment is not 
filed by the due date under paragraph 
(d) of this section, PBGC may assess a 
late payment penalty charge based on 
the facts and circumstances, subject to 
waiver under § 4007.8(b), (c), (d), or (e). 
The charge will not exceed the amount 
of termination premium not timely 
filed. 

(d) Due dates. Notwithstanding 
§ 4007.11, the due date for the termi-
nation premium is the 30th day of each 
of three applicable 12-month periods. 
The three applicable 12-month periods 
with respect to a DRA 2005 termination 
of a plan are— 

(1) First applicable 12-month period. 
Except as provided in paragraph (e) or 
(f) of this section, the period of 12 cal-
endar months beginning with the first 
calendar month following the calendar 
month in which occurs the plan’s ter-
mination date, and 

(2) Subsequent applicable 12-month pe-
riods. Each of the first two periods of 12 
calendar months that immediately fol-

low the first applicable 12-month pe-
riod. 

(e) Certain reorganization cases. (1) 
This paragraph (e) applies with respect 
to a DRA 2005 termination of a plan if 
the conditions in both paragraph (e)(2) 
and paragraph (e)(3) of this section are 
satisfied. 

(2) The condition of this paragraph 
(e)(2) is that either— 

(i) The plan terminates under section 
4042 of ERISA, or 

(ii) The plan terminates under sec-
tion 4041(c) of ERISA and at least one 
contributing sponsor or member of a 
contributing sponsor’s controlled group 
meets the requirements of section 
4041(c)(2)(B)(ii) of ERISA. 

(3) The condition of this paragraph 
(e)(3) is that as of the plan’s termi-
nation date— 

(i) A bankruptcy proceeding has been 
filed by or against any person that was 
a contributing sponsor of the plan on 
the day before the plan’s termination 
date or that was on that day a member 
of any controlled group of which any 
such contributing sponsor was a mem-
ber, 

(ii) The proceeding is pending as a re-
organization proceeding under chapter 
11 of title 11, United States Code (or 
under any similar law of a State or po-
litical subdivision of a State), and 

(iii) The person has not been dis-
charged from the proceeding. 

(4) If this paragraph (e) applies with 
respect to a DRA 2005 termination of a 
plan, then except as provided in para-
graph (f) of this section, the first appli-
cable 12-month period with respect to 
the plan is the period of 12 calendar 
months beginning with the first cal-
endar month following the calendar 
month in which occurs the earliest 
date when, for every person that was a 
contributing sponsor of the plan on the 
day before the plan’s termination date, 
or that was on that day a member of 
any controlled group of which any such 
contributing sponsor was a member, ei-
ther— 

(i) There is not pending any bank-
ruptcy proceeding that was filed by or 
against such person and that was, as of 
the plan’s termination date, a reorga-
nization proceeding under chapter 11 of 
title 11, United States Code (or under 
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any similar law of a State or political 
subdivision of a State), or 

(ii) The person has been discharged in 
any such proceeding, or 

(iii) The person no longer exists. 
(f) Plan termination date in past when 

set. If a plan’s termination date is in 
the past when it is established by 
agreement or court action as described 
in section 4048 of ERISA, then the first 
applicable 12-month period for deter-
mining the due dates of the termi-
nation premium begins with the later 
of— 

(1) The first calendar month fol-
lowing the calendar month in which 
the termination date is established by 
agreement or court action as described 
in section 4048 of ERISA, or 

(2) The first calendar month specified 
in paragraph (d)(1) of this section or (if 
paragraph (e) of this section applies) 
paragraph (e)(4) of this section. 

(g) Liability for termination premiums. 
In the case of a DRA 2005 termination 
of a plan, each person that was a con-
tributing sponsor of the plan on the 
day before the plan’s termination date, 
or that was on that day a member of 
any controlled group of which any such 
contributing sponsor was a member, is 
jointly and severally liable for termi-
nation premiums with respect to the 
plan. 

[72 FR 71230, Dec. 17, 2007, as amended at 79 
FR 13562, Mar. 11, 2014] 

APPENDIX TO PART 4007—POLICY 
GUIDELINES ON PREMIUM PENALTIES 

Sec. 

GENERAL PROVISIONS 

1 What is the purpose of this Appendix? 
2 What defined terms are used in this Ap-

pendix? 
3 What is the purpose of a premium pen-

alty? 
4 What information is in this Appendix and 

how is it organized? 

PREMIUM PENALTY ASSESSMENT 

[Reserved] 

WAIVER STANDARDS 

21 What are the standards for waiving a pre-
mium penalty? 

22 What is ‘‘reasonable cause’’? 
23 What kinds of facts does PBGC consider 

in determining whether there is reason-

able cause for a failure to pay a pre-
mium? 

24 What are some situations that might jus-
tify a ‘‘reasonable cause’’ waiver? 

25 What are some situations that might jus-
tify a partial ‘‘reasonable cause’’ waiver? 

PROCEDURES 

[Reserved] 

GENERAL PROVISIONS 

1 What is the purpose of this Appendix? 
This appendix sets forth principles and 

guidelines that we intend to follow in assess-
ing, reviewing, and waiving premium pen-
alties. However, this is only general policy 
guidance. Our action in each case is guided 
by the facts and circumstances of the case. 
2 What defined terms are used in this Ap-

pendix? 
The following terms are defined in part 

4001 of this chapter: contributing sponsor, 
ERISA, PBGC, person, plan, and plan admin-
istrator. In addition, in this appendix: 

(a) Premium penalty means a penalty under 
ERISA section 4007 and under this part for 
failing to pay a premium in full and on time. 

(b) Waiver means reduction or elimination 
of a premium penalty that is being or has 
been assessed. 

(c) We means PBGC. 
(d) You means, according to the context,— 
(1) A plan administrator, contributing 

sponsor, or other person, if— 
(i) The person’s action or inaction may be 

the basis for a premium penalty assessment, 
(ii) The person may be required to pay the 

premium penalty, or 
(iii) The person is requesting review of the 

premium penalty; or 
(2) An employee or agent of, or advisor to, 

any of these persons. 
3 What is the purpose of a premium pen-

alty? 
The basic purpose of a premium penalty is 

to encourage you to pay premiums in full 
and on time and to voluntarily self-correct 
any failure to do so. 
4 What information is in this Appendix and 

how is it organized? 
This Appendix has four divisions: 
(a) General provisions. The General Provi-

sions division (§§ 1–4) tells you the purpose 
and organization of the Appendix, the pur-
pose of a premium penalty, and the defini-
tions of terms used in the Appendix. 

(b) Premium penalty assessment. The Pre-
mium Penalty Assessment division is re-
served. 

(c) Waiver standards. The Waiver Standards 
division (§§ 21–25) explains the principles that 
PBGC follows in waiving premium penalties. 

(1) Reasonable cause. We waive premium 
penalties for reasonable cause, as explained 
in §§ 22–25. 
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(2) Other waivers. We also waive premium 
penalties in some other circumstances, such 
as mistake of law, as explained in § 21. 

(d) Procedures. The Procedures division is 
reserved. 

PREMIUM PENALTY ASSESSMENT 

[Reserved] 

WAIVER STANDARDS 

21 What are the standards for waiving a 
premium penalty? 

(a) Facts and circumstances. In deciding 
whether to waive a premium penalty in 
whole or in part under paragraph (b), we con-
sider the facts and circumstances of each 
case. 

(b) Waivers. 
(1) Provisions of law. We waive all or part of 

a premium penalty if a statute or regulation 
requires that we do so. For example, ERISA 
section 4007(b) and § 4007.8 of this part pro-
vide for a waiver in certain circumstances 
involving business hardship, and § 4007.8 of 
this part also provides , and for a waiver of 
a premium penalty that accrues after the 
date of a bill for a premium underpayment if 
you pay the premium owed within 30 days 
after the date of the bill, and for waivers in 
certain cases where you pay not more than a 
week late or where you estimate the vari-
able-rate premium and then timely correct 
any underpayment. 

(2) Reasonable cause. We waive a premium 
penalty if you show reasonable cause for a 
failure to pay a premium in full and on time. 
See §§ 22 through 25 for guidelines on ‘‘rea-
sonable cause’’ waivers. If there is reason-
able cause for only part of a failure to pay a 
premium, we waive the premium penalty 
only for that part. 

(3) Legal errors. We may waive all or part of 
a premium penalty if the failure to pay a 
premium in full and on time that gives rise 
to the premium penalty results from certain 
kinds of legal errors. 

(i) Erroneous legal interpretation—disclosed. 
If a failure to pay a premium in full and on 
time results from your reliance on an erro-
neous interpretation of the law, we waive a 
premium penalty that arises from the failure 
if you promptly and adequately call our at-
tention to the interpretation and the rel-
evant facts, and the erroneous interpretation 
is not frivolous. If the interpretation affects 
a filing that you make with us, you should 
call our attention to the interpretation in 
writing with the filing. If you rely on the in-
terpretation to justify not making a filing 
with us, you should call our attention to the 
interpretation in writing by the time pre-
scribed for the filing not made. 

(ii) Erroneous legal interpretation—undis-
closed. If a failure to pay a premium in full 
and on time results from your reliance on an 
erroneous interpretation of the law, and you 

do not promptly and adequately call our at-
tention to the interpretation and the rel-
evant facts, we may nevertheless waive a 
premium penalty if the weight of authority 
supporting the interpretation is substantial 
in relation to the weight of opposing author-
ity and it is reasonable for you to rely on the 
interpretation. 

(iii) Recent change in the law. We may 
waive all or part of a premium penalty if the 
law changes shortly before the date a pre-
mium payment is due and the premium pay-
ment that you make by the due date would 
have been correct under the law as in effect 
before the change. In determining whether 
and to what extent to grant a waiver in a 
case of this kind, we consider such factors as 
the length of time between the change in the 
law and the premium due date, the nature 
and timing of any publicity given to the 
change in the law, the complexity of the 
legal issues, and your general familiarity 
with those issues. 

(4) Pendency of PBGC procedures. We may 
waive all or a part of a premium penalty 
that is attributable to the pendency of PBGC 
review or other procedures. For example: 

(i) If you request review of a premium pen-
alty, and you make a non-frivolous argu-
ment in your request for review that you 
were not required to pay the premium or 
that you were, and still are, unable to obtain 
the information needed to determine the pre-
mium, we may waive the portion of the pre-
mium penalty that accrues during the review 
process. If you make such a non-frivolous ar-
gument with respect to a portion of the pre-
mium, we may apply this principle to that 
portion. 

(ii) We may waive all or a part of a pre-
mium penalty if we believe that the pend-
ency of PBGC procedures for identifying a 
premium delinquency and notifying you of 
the delinquency contributed to your failure 
to correct the delinquency more promptly. 

(5) Other circumstances. We may waive all 
or part of a premium penalty in other cir-
cumstances if we determine that it is appro-
priate to do so. 

(c) Action or inaction of outside parties. In 
some cases an accountant, actuary, lawyer, 
pension consultant, or other individual or 
firm that is not part of your organization 
may assist you in complying with PBGC re-
quirements. If the outside individual’s or 
firm’s action, inaction, or advice causes or 
contributes to a failure to pay a premium in 
full and on time, we apply our waiver au-
thority as if the outside individual or firm 
were part of your organization. In the case of 
an outside individual who is part of a firm, 
we generally consider both the individual 
and the firm to be part of your organization. 
22 What is ‘‘reasonable cause’’? 
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(a) General rule. In general, there is ‘‘rea-
sonable cause’’ for a failure to pay a pre-
mium in full and on time to the extent 
that— 

(1) The failure arises from circumstances 
beyond your control, and 

(2) You could not avoid the failure by the 
exercise of ordinary business care and pru-
dence. 

(b) Overlooking legal requirements. Over-
looking legal requirements does not con-
stitute reasonable cause. 

(c) Action or inaction of outside parties. If an 
accountant, actuary, lawyer, pension con-
sultant, or other individual or firm that is 
not part of your organization assists you in 
complying with PBGC requirements, there is 
generally no reasonable cause for a failure to 
pay a premium in full and on time that 
arises from circumstances within the control 
of the outside individual or firm, or could be 
avoided by the exercise of ordinary business 
care and prudence by the outside individual 
or firm. The fact that you exercised care and 
prudence in selecting and monitoring the 
outside individual or firm is not a basis for 
a reasonable cause waiver. 

(d) Size of organization. If an organization 
or one or more of its employees is respon-
sible for taking action, the size of the orga-
nization may affect what ordinary business 
care and prudence would require. For exam-
ple, ordinary business care and prudence 
would typically require a larger organization 
to establish more comprehensive backup pro-
cedures than a smaller organization for deal-
ing with situations such as computer failure, 
the loss of important records, and the inabil-
ity of an individual to carry out assigned re-
sponsibilities. Thus, there may be reasonable 
cause for a small organization’s failure to 
pay a premium in full and on time even 
though, if the organization were larger, the 
exercise of ordinary business care and pru-
dence would have avoided the failure. 

(e) Size of premium underpayment. In gen-
eral, the larger a premium, the more care 
and prudence you should use to make sure 
that you pay it in full and on time. Thus, 
there may be reasonable cause for a small 
underpayment even though, under the same 
circumstances, we would conclude that a 
larger underpayment could have been avoid-
ed by the exercise of ordinary business care 
and prudence. 

(f) Collection and enforcement. In deter-
mining whether reasonable cause exists, we 
do not consider either— 

(i) The likelihood or cost of collecting the 
premium penalty, or 

(ii) The costs and risks of enforcing the 
premium penalty by litigation. 
23 What kinds of facts does PBGC consider 

in determining whether there is reason-
able cause for a failure to pay a pre-
mium? 

In determining the extent to which a fail-
ure to pay a premium in full and on time 
arose from circumstances beyond your con-
trol and the extent to which you could have 
avoided the failure by the exercise of ordi-
nary business care and prudence—and thus 
the extent to which waiver of a premium 
penalty for reasonable cause is appropriate— 
we consider facts such as the following: 

(a) What event or circumstance caused the 
underpayment and when the event happened 
or the circumstance arose. The dates you 
give should clearly correspond with the un-
derpayment upon which the premium pen-
alty is based. 

(b) How that event or circumstance kept 
you from paying the premium in full and on 
time. The explanation you give should relate 
directly to the failure to pay a premium that 
is the subject of the premium penalty. 

(c) Whether you could have anticipated the 
event or circumstance. 

(d) How you responded to the event or cir-
cumstance, including what steps you took, 
and how quickly you took them, to pay the 
premium and how you conducted other busi-
ness affairs. Knowing how you responded to 
the event or circumstance may help us deter-
mine what degree of business care and pru-
dence you were capable of exercising during 
that period and thus whether the failure to 
pay the premium could or could not have 
been avoided by the exercise of ordinary 
business care and prudence. 
24 What are some situations that might jus-

tify a ‘‘reasonable cause’’ waiver? 
The following examples illustrate some of 

the reasons often given for failures to pay 
premiums for which we may assess penalties. 
The situation described in each example may 
constitute reasonable cause, and each exam-
ple lists factors we consider in determining 
whether to grant a premium penalty waiver 
for reasonable cause in a case of that kind. 

(a) An individual with responsibility for tak-
ing action was suddenly and unexpectedly ab-
sent or unable to act. We consider such factors 
as the following: The nature of the event 
that caused the individual’s absence or in-
ability to act, for example, the resignation of 
the individual or the death or serious illness 
of the individual or a member of the individ-
ual’s immediate family; the size of the orga-
nization and what kind of backup procedures 
it had to cope with such events; how close 
the event was to the deadline that was 
missed; how abrupt and unanticipated the 
event was; how the individual’s absence or 
inability to act prevented compliance; how 
expensive it would have been to comply 
without the absent individual; whether and 
how other business operations and obliga-
tions were affected; how quickly and pru-
dently a replacement for the absent indi-
vidual was selected or other arrangements 
for compliance were made; and how quickly 
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a replacement for the absent individual took 
appropriate action. 

(b) A fire or other casualty or natural disaster 
destroyed relevant records or prevented compli-
ance in some other way. We consider such fac-
tors as the following: The nature of the 
event; how close the event was to the dead-
line that was missed; how the event caused 
the failure to pay the premium; whether 
other efforts were made to get needed infor-
mation; how expensive it would have been to 
comply; and how you responded to the event. 

(c) You reasonably relied on erroneous oral or 
written advice given by a PBGC employee. We 
consider such factors as the following: 
Whether there was a clear relationship be-
tween your situation and the advice sought; 
whether you provided the PBGC employee 
with adequate and accurate information; and 
whether the surrounding circumstances 
should have led you to question the correct-
ness of the advice or information provided. 

(d) You were unable to obtain information, in-
cluding records and calculations, needed to 
comply. We consider such factors as the fol-
lowing: What information was needed; why 
the information was unavailable; when and 
how you discovered that the information was 
not available; what attempts you made to 
get the information or reconstruct it 
through other means; and how much it would 
have cost to comply. 
25 What are some situations that might jus-

tify a partial ‘‘reasonable cause’’ waiver? 
(a) Assume that a fire destroyed the 

records needed to compute a premium pay-

ment. If in the exercise of ordinary business 
care and prudence it should take you one 
month to reconstruct the records and pay 
the premium, but the payment was made two 
months late, it might be appropriate to 
waive that part of the premium penalty at-
tributable to the first month the payment 
was late, but not the part attributable to the 
second month. 

(b) Assume that a plan administrator un-
derpaid the plan’s flat-rate premium because 
of reasonable reliance on erroneous advice 
from a PBGC employee, and also underpaid 
the plan’s variable-rate premium because the 
plan actuary used the wrong interest rate. A 
PBGC audit revealed both errors. PBGC 
billed the plan for a premium penalty of 
$5,000—$1,000 for underpayment of the flat- 
rate premium and $4,000 for underpayment of 
the variable-rate premium. The plan admin-
istrator requested a waiver of the premium 
penalty. While the erroneous PBGC advice 
constituted reasonable cause for under-
paying the flat-rate premium, there was no 
showing of reasonable cause for the error in 
the variable-rate premium. Therefore, we 
would waive only the part of the premium 
penalty based on underpayment of the flat- 
rate portion of the premium ($1,000). 

PROCEDURES 

[Reserved] 

[71 FR 66869, Nov. 17, 2006, as amended at 79 
FR 13562, Mar. 11, 2014] 
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SUBCHAPTER C—CERTAIN REPORTING AND DISCLOSURE 
REQUIREMENTS 

PART 4010—ANNUAL FINANCIAL 
AND ACTUARIAL INFORMATION 
REPORTING 

Sec. 
4010.1 Purpose and scope. 
4010.2 Definitions. 
4010.3 Filing requirement. 
4010.4 Filers. 
4010.5 Information year. 
4010.6 Information to be filed. 
4010.7 Identifying information. 
4010.8 Plan actuarial information. 
4010.9 Financial information. 
4010.10 Due date and filing with the PBGC. 
4010.11 Waivers. 
4010.12 Alternative method of compliance 

for certain sponsors of multiple employer 
plans. 

4010.13 Confidentiality of information sub-
mitted. 

4010.14 Penalties. 
4010.15 OMB control number. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1310. 

SOURCE: 61 FR 34022, July 1, 1996, unless 
otherwise noted. 

§ 4010.1 Purpose and scope. 
This part prescribes the requirements 

for annual filings with PBGC under 
ERISA section 4010. 

[61 FR 34022, July 1, 1996, as amended at 74 
FR 11029, Mar. 16, 2009] 

§ 4010.2 Definitions. 
The following terms are defined in 

§ 4001.2 of this chapter: benefit liabil-
ities, Code, contributing sponsor, con-
trolled group, earliest retirement age 
at valuation date, ERISA, expected re-
tirement age (XRA), fair market value, 
IRS, PBGC, person, plan, plan year, un-
reduced retirement age (URA), ulti-
mate parent, and U.S. entity. 

In addition, for purposes of this part: 
At-risk status means, with respect to a 

plan for a plan year, at-risk status as 
defined in ERISA section 303(i)(4) and 
Code section 430(i)(4). 

Exempt entity means a person that 
does not have to file information and 
about which information does not have 
to be filed, as described in § 4010.4(c). 

Exempt plan means a plan about 
which actuarial information does not 

have to be filed, as described in 
§ 4010.8(c). 

Fair market value of the plan’s assets 
means the fair market value of the 
plan’s assets at the end of the plan 
year ending within the filer’s informa-
tion year (determined without regard 
to any contributions receivable). 

Filer means a person who is required 
to file reports, as described in § 4010.4. 

Fiscal year means, with respect to a 
person, the person’s annual accounting 
period or, if the person has not adopted 
a closing date, the calendar year. 

Foreign entity means a member of a 
controlled group that — 

(1) Is not a contributing sponsor of a 
plan; 

(2) Is not organized under the laws of 
(or, if an individual, is not a domi-
ciliary of) any state (as defined in sec-
tion 3(10) of ERISA); and 

(3) For the fiscal year that includes 
the information year, meets one of the 
following tests— 

(i) Is not required to file any United 
States Federal income tax form; 

(ii) Has no income reportable on any 
United States Federal income tax form 
other than passive income not exceed-
ing $1,000; or 

(iii) Does not own substantial assets 
in the United States (disregarding 
stock of a member of the plan’s con-
trolled group) and is not required to 
file any quarterly United States in-
come tax returns for employee with-
holding. 

4010 funding target attainment percent-
age means, with respect to a plan for a 
plan year, the percentage as deter-
mined under § 4010.4(b) for the plan 
year. 

Funding target means, with respect to 
a plan for a plan year, the funding tar-
get as provided under ERISA section 
303(d)(1) and Code section 430(d)(1) de-
termined as of the valuation date for 
the plan year. 

Information year means the informa-
tion year determined under § 4010.5. 

Valuation date means, with respect to 
a plan for a plan year, the valuation 
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date as determined under ERISA sec-
tion 303(g)(2) and Code section 430(g)(2). 

[61 FR 34022, July 1, 1996, as amended at 74 
FR 11029, Mar. 16, 2009; 81 FR 15439, Mar. 23, 
2016; 85 FR 6059, Feb. 4, 2020] 

§ 4010.3 Filing requirement. 
(a) General. Except as provided in 

§ 4010.8(c) (relating to exempt plans) 
and except where one or more waivers 
under § 4010.11 apply, each filer must 
submit to PBGC annually, on or before 
the due date specified in § 4010.10, all in-
formation specified in § 4010.6(a) with 
respect to all members of a controlled 
group and all plans maintained by 
members of the filer’s controlled 
group. Under § 4000.3(b) of this chapter, 
except as otherwise provided by PBGC, 
the information must be submitted 
electronically in accordance with the 
instructions on PBGC’s Web site, http:// 
www.pbgc.gov. 

(b) Single controlled group submission. 
Any filer or other person may submit 
the information specified in § 4010.6(a) 
on behalf of one or more members of a 
filer’s controlled group. 

[70 FR 11544, Mar. 9, 2005, as amended at 74 
FR 11029, Mar. 16, 2009] 

§ 4010.4 Filers. 
(a) General. Unless a waiver in 

§ 4010.11 of this part applies, a contrib-
uting sponsor of a plan and each mem-
ber of the contributing sponsor’s con-
trolled group on the last day of the in-
formation year is a filer with respect 
to an information year (unless exempt-
ed under paragraph (c) of this section) 
if— 

(1) For any plan (including an exempt 
plan) maintained by the members of 
the contributing sponsor’s controlled 
group on the last day of the informa-
tion year, the 4010 funding target at-
tainment percentage for the plan year 
ending within the information year is 
less than 80 percent; 

(2) Any member of the controlled 
group fails to make a required install-
ment or other required payment to a 
plan and, as a result, the conditions for 
imposition of a lien described in ERISA 
section 303(k) or 306(g) and Code sec-
tion 430(k) or 433(g) have been met dur-
ing the information year, and the re-
quired installment or other required 

payment is not made within ten days 
after its due date; or 

(3) Any plan maintained by a member 
of the controlled group has been grant-
ed one or more minimum funding waiv-
ers under ERISA section 302(c) and 
Code section 412(c) totaling in excess of 
$1 million, and as of the end of the plan 
year ending within the information 
year, any portion thereof is still out-
standing. 

(b) 4010 Funding target attainment per-
centage—(1) General. The 4010 funding 
target attainment percentage for a 
plan for a plan year equals the funding 
target attainment percentage as pro-
vided under ERISA section 303(d)(2) and 
Code section 430(d)(2) determined with-
out regard to the interest rate sta-
bilization provisions of ERISA section 
303(h)(2)(C)(iv) and Code section 
430(h)(2)(C)(iv). 

(2) Assets used to determine 4010 fund-
ing target attainment percentage. For 
purposes of determining the 4010 fund-
ing target attainment percentage for a 
plan for the plan year, the value of 
plan assets determined under ERISA 
section 303(g)(3) and Code section 
430(g)(3) may (but need not) be sub-
stituted for the asset value determined 
without regard to the interest rate sta-
bilization provisions of ERISA section 
303(h)(2)(C)(iv) and Code section 
430(h)(2)(C)(iv). 

(3) Prefunding balance and funding 
standard carryover balance elections. For 
purposes of determining the 4010 fund-
ing target attainment percentage for a 
plan for the plan year, prefunding bal-
ances and funding standard carryover 
balances must reflect any elections (or 
deemed elections) under ERISA section 
303(f) and Code section 430(f) that affect 
the value of such balances as of the be-
ginning of the plan year, regardless of 
when the elections (or deemed elec-
tions) are made. 

(c) Exempt entities. A person is an ex-
empt entity for an information year if 
the conditions of paragraphs (c)(1) 
through (4) of this section are satisfied. 

(1) The person is not a contributing 
sponsor of a plan (other than an ex-
empt plan) as of the last day of the in-
formation year. 

(2) The person has revenue for its fis-
cal year ending within the controlled 
group’s information year that is five 
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percent or less of the revenue of the 
person’s controlled group for the fiscal 
year(s) ending within the information 
year. 

(3) The person has annual operating 
income for the fiscal year ending with-
in the controlled group’s information 
year that is no more than the greater 
of— 

(i) Five percent of the controlled 
group’s annual operating income for 
the fiscal year(s) ending within the in-
formation year, or 

(ii) $5 million. 
(4) The person has net assets at the 

end of the fiscal year ending within the 
controlled group’s information year 
that is no more than the greater of— 

(i) Five percent of the controlled 
group’s net assets at the end of the fis-
cal year(s) ending within the informa-
tion year, or 

(ii) $5 million. 
(d) Minimum funding waiver—(1) Gen-

eral. For purposes of § 4010.4(a)(3), a por-
tion of the minimum funding waiver 
for a plan is considered outstanding un-
less prior to the plan year ending with-
in the information year the statutory 
amortization period has ended, or, as of 
the valuation date for the plan year 
ending within the information year, 
the amortization bases are deemed to 
be reduced to zero pursuant to ERISA 
section 303(e)(5) and Code section 
430(e)(5). 

(2) Example. Company A sponsors 
Plan X, which received a minimum 
funding waiver of $700,000 for the plan 
year ending December 31, 2004, and an-
other waiver of $500,000 for the plan 
year ending December 31, 2008. Assume 
that the amortization bases of the 
waivers are not reduced to zero pursu-
ant to ERISA section 303(e)(5) and Code 
section 430(e)(5), and the waivers are 
therefore outstanding for the full five- 
year statutory amortization period. 
Also, assume Company A has a cal-
endar information year. For the 2009 
information year, Company A must re-
port under ERISA section 4010. How-
ever, for the 2010 information year, 
Company A, assuming no other obliga-
tion to report under ERISA section 
4010, is not required to report. 

(e) Certain plans to which special fund-
ing rules apply. Except for purposes of 
determining the information to be sub-

mitted under § 4010.8(h) (in connection 
with the actuarial valuation report), 
the following statutory provisions are 
disregarded for purposes of this part: 

(1) Section 402(b) of the Pension Pro-
tection Act of 2006, Public Law 109–280, 
dealing with certain frozen plans of 
commercial passenger airlines and air-
line caterers. 

(2) Section 306 of ERISA and section 
433 of the Code, dealing with certain 
defined benefit pension plans main-
tained by certain cooperatives and 
charities. 

[74 FR 11030, Mar. 16, 2009, as amended at 81 
FR 15439, Mar. 23, 2016; 85 FR 6059, Feb. 4, 
2020] 

§ 4010.5 Information year. 
(a) Determinations based on informa-

tion year. An information year is used 
under this part to determine which per-
sons are filers (§ 4010.4), what informa-
tion a filer must submit (§§ 4010.6– 
4010.9), whether a plan is an exempt 
plan (§ 4010.8(c)), and the due date for 
submitting the information 
(§ 4010.10(a)). 

(b) General. Except as provided in 
paragraph (c) of this section, a person’s 
information year is the fiscal year of 
the person. A filer is not required to 
change its fiscal year or the plan year 
of a plan, to report financial informa-
tion for any accounting period other 
than an existing fiscal year, or to re-
port actuarial information for any plan 
year other than an existing plan year. 

(c) Controlled group members with dif-
ferent fiscal years. If members of a con-
trolled group (disregarding any exempt 
entity) report financial information on 
the basis of different fiscal years, the 
information year is the calendar year. 
(If any two members of the controlled 
group report financial information on 
the basis of different fiscal years, the 
determination of whether an entity is 
an exempt entity is based on a calendar 
year information year for purposes of 
this paragraph (c) and § 4010.4(c).) 

(d) Examples. The following examples 
illustrate the rule in paragraph (c) of 
this section. 

(1) Example 1. Companies A and B are 
the only members of the same con-
trolled group, and both are contrib-
uting sponsors to nonexempt plans. 
Company A has a July 1 fiscal year, 
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and Company B has an October 1 fiscal 
year. The information year is the cal-
endar year. Company A’s financial in-
formation with respect to its fiscal 
year ending June 30, 2009, and Company 
B’s financial information with respect 
to its fiscal year ending September 30, 
2009, must be submitted to the PBGC 
following the end of the 2009 calendar 
year information year. 

(2) Example 2. The facts are the same 
as in Example 1 except that Company B 
is not a contributing sponsor of a plan 
and would be an exempt entity using 
the calendar year as the information 
year. Because Company B is an exempt 
entity based on a calendar year infor-
mation year, it is excluded when deter-
mining the information year. Thus, the 
information year is the July 1 fiscal 
year. Note that Company B is an ex-
empt entity even if it would not be ex-
empt based on the July information 
year. 

(3) Example 3. The facts are the same 
as in Example 2 except that Company B 
would not be an exempt entity using 
the calendar year information year but 
would be exempt based on an informa-
tion year that is the July 1 fiscal year. 
Since Company B is not exempt based 
on a calendar year information year, it 
may not be excluded when determining 
the information year. Therefore, the 
information year is the calendar year 
and Company B is not an exempt enti-
ty. 

(e) Special rules for certain plan years. 
If a plan maintained by the members of 
the contributing sponsor’s controlled 
group has two plan years that end in 
the information year or has no plan 
year that ends in the information year, 
the last plan year ending on or imme-
diately before the end of information 
year is deemed to be the plan year end-
ing within the information year. 

[61 FR 34022, July 1, 1996, as amended at 70 
FR 11544, Mar. 9, 2005; 74 FR 11031, Mar. 16, 
2009] 

§ 4010.6 Information to be filed. 
(a) General—(1) Current filers. A filer 

must submit the information specified 
in § 4010.7 (identifying information), 
§ 4010.8 (plan actuarial information) and 
§ 4010.9 (financial information) with re-
spect to each member of the filer’s con-
trolled group and each plan maintained 

by any member of the filer’s controlled 
group, and any other information re-
lating to the information specified in 
§§ 4010.7 through 4010.9, as specified in 
the instructions on PBGC’s Web site, 
http://www.pbgc.gov. 

(2) Previous filers. If a filer for the im-
mediately preceding information year 
is not required to file for the current 
information year, the filer must sub-
mit information, in accordance with 
the instructions on PBGC’s Web site, 
http://www.pbgc.gov, demonstrating why 
a filing is not required for the current 
information year. 

(b) Additional information. By written 
notification, PBGC may require any 
filer to submit additional actuarial or 
financial information that is necessary 
to determine plan assets and liabilities 
for any period through the end of the 
filer’s information year, or the finan-
cial status of a filer for any period 
through the end of the filer’s informa-
tion year (including information on ex-
empt entities and exempt plans). The 
information must be submitted within 
ten days after the date of the written 
notification or by a different time 
specified therein. 

(c) Previous submissions. If any re-
quired information has been previously 
submitted to PBGC, a filer may incor-
porate this information into the re-
quired submission by referring to the 
previous submission. 

[61 FR 34022, July 1, 1996, as amended at 70 
FR 11544, Mar. 9, 2005; 74 FR 11031, Mar. 16, 
2009] 

§ 4010.7 Identifying information. 
(a) Filers. Each filer is required to 

provide, in accordance with the in-
structions on PBGC’s website, http:// 
www.pbgc.gov, the following identifying 
information with respect to each mem-
ber of the filer’s controlled group (ex-
cluding exempt entities)— 

(1) Current members; individual member 
information. For each entity that is a 
member of the controlled group as of 
the end of the filer’s information 
year— 

(i) The name, address, and telephone 
number of the entity; 

(ii) The nine-digit Employer Identi-
fication Number (EIN) assigned by the 
IRS to the entity (or if there is no EIN 
for the entity, an explanation); and 
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(iii) If the entity became a member of 
the controlled group during the infor-
mation year, the date the entity be-
came a member of the controlled 
group. 

(2) Current members; legal relationships 
of members. If, as of the end of the fil-
er’s information year, the filer’s con-
trolled group consists of— 

(i) Ten or fewer members (excluding 
exempt entities), the legal relationship 
of each entity to the plan sponsor (for 
example, parent, subsidiary). 

(ii) More than ten members (exclud-
ing exempt entities), an organizational 
chart or other diagram showing the 
members of the filer’s controlled group 
as of the end of the filer’s information 
year and the legal relationships of the 
members to each other. Exempt enti-
ties may, but need not, be included in 
this organizational chart or diagram. 

(3) Former members. For any entity 
that ceased to be a member of the con-
trolled group during the filer’s infor-
mation year, the date the entity ceased 
to be a member of the controlled group 
and the identifying information re-
quired by paragraph (a)(1) of this sec-
tion as of the day before the entity left 
the controlled group. 

(b) Plans. Each filer is required to 
provide, in accordance with the in-
structions on PBGC’s Web site, http:// 
www.pbgc.gov, the following identifying 
information with respect to each plan 
(including exempt plans) maintained 
by any member of the filer’s controlled 
group (including exempt entities)— 

(1) Current plans. For a plan that is 
maintained by the controlled group as 
of the last day of the filer’s informa-
tion year— 

(i) The name of the plan; 
(ii) The EIN and the three-digit Plan 

Number (PN) assigned by the contrib-
uting sponsor to the plan (or if there is 
no EIN or PN for the plan, an expla-
nation); 

(iii) If the EIN or PN of the plan has 
changed during the filer’s information 
year, the previous EIN or PN and an 
explanation; 

(iv) If the plan was not maintained 
by the controlled group immediately 
before the filer’s information year, the 
date the plan was first maintained by 
the controlled group during the infor-
mation year; 

(v) If, as of any day during the infor-
mation year, the plan was frozen (for 
eligibility or benefit accrual purposes), 
a description of the date and the na-
ture of the freeze (e.g., service is frozen 
but pay is not); and 

(vi) In the case of a multiple em-
ployer plan, a list of the contributing 
sponsors as of the end of the plan year 
ending within the filer’s information 
year, including the name, employer 
identification number, contact infor-
mation, fiscal year, and a statement as 
to whether each contributing sponsor 
is a publicly-traded company; and 

(2) Former plans. For a plan that 
ceased to be maintained by the con-
trolled group during the filer’s infor-
mation year, the date the plan ceased 
to be so maintained, identification of 
the controlled group currently main-
taining the plan (if applicable), and the 
identifying information required by 
paragraph (b)(1) of this section as of 
the day before that date. 

[70 FR 11544, Mar. 9, 2005, as amended at 74 
FR 11031, Mar. 16, 2009; 85 FR 6059, Feb. 4, 
2020] 

§ 4010.8 Plan actuarial information. 

(a) Required information. Except as 
provided elsewhere in this part, for 
each plan (other than an exempt plan) 
maintained by any member of the fil-
er’s controlled group, each filer is re-
quired to provide, in accordance with 
the instructions on PBGC’s Web site, 
http://www.pbgc.gov, the following actu-
arial information determined (except 
as specified below) as of the end of plan 
year ending within the filer’s informa-
tion year— 

(1) The number of— 
(i) Retired participants and bene-

ficiaries receiving payments, 
(ii) Terminated vested participants, 

and 
(iii) Active participants; 
(2) The fair market value of the 

plan’s assets (excluding any contribu-
tions received after year-end); 

(3) The amount of benefit liabilities 
under the plan, setting forth separately 
the amount of the liabilities attrib-
utable to retired participants and bene-
ficiaries receiving payments, termi-
nated vested participants, and active 
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participants, determined, for this pur-
pose in accordance with paragraph (d) 
of this section; 

(4) A description of the actuarial as-
sumptions used to determine the ben-
efit liabilities in paragraph (a)(3) of 
this section; 

(5) The at-risk funding target for the 
plan year ending within the informa-
tion year determined under ERISA sec-
tion 303(i) and Code section 430(i)— 

(i) As if the plan has been in at-risk 
status for a consecutive period of at 
least five years, and 

(ii) Without regard to the interest 
rate stabilization provisions of ERISA 
section 303(h)(2)(C)(iv) and Code section 
430(h)(2)(C)(iv); 

(6) The 4010 funding target attain-
ment percentage (as of the valuation 
date) for the plan year ending within 
the information year; 

(7) The adjusted funding target at-
tainment percentage as defined in 
ERISA section 206(g)(9)(B) and Code 
section 436(j)(2) for the plan year end-
ing within the information year; 

(8) Whether the plan, at any time 
during the plan year, was subject to 
any of the limitations described in 
ERISA section 206(g) and Code section 
436, and, if so, which limitations ap-
plied, when such limitations applied, 
and when (if applicable) they were lift-
ed; 

(9) Whether a required installment or 
other required payment to the plan was 
not made, and, as a result, a lien de-
scribed in ERISA section 303(k) or 
306(g) and Code section 430(k) or 433(g) 
was triggered during the information 
year, and the required installment or 
other required payment was not made 
within ten days after its due date; 

(10) Whether any portion of the total 
minimum funding waiver(s) in excess 
of $1 million granted with respect to 
such plan is outstanding; 

(11) A copy of the actuarial valuation 
report for the plan year ending within 
the filer’s information year that con-
tains or is supplemented by the fol-
lowing information for that plan year— 

(i) The funding target calculated pur-
suant to ERISA section 303 without re-
gard to subsection 303(i)(1) (and Code 
section 430 without regard to sub-
section 430(i)(1)), setting forth sepa-
rately the value of the liabilities at-

tributable to retirees and beneficiaries 
receiving payment, terminated vested 
participants, and active participants 
(showing vested and nonvested benefits 
separately); 

(ii) A summary of the actuarial as-
sumptions and methods used for pur-
poses of ERISA section 303 and Code 
section 430, including the form of pay-
ment and benefit commencement date 
assumptions for all active and deferred 
vested participants not yet receiving 
benefits, information on how lump 
sums are valued (for plans that provide 
lump sums other than de minimis lump 
sums), and any changes in those as-
sumptions and methods since the pre-
vious valuation and the justifications 
for such changes. 

(iii) The effective interest rate (as de-
fined in ERISA section 303(h)(2)(A) and 
Code section 430(h)(2)(A)); 

(iv) The target normal cost cal-
culated pursuant to ERISA section 303 
without regard to subsection 303(i)(2) 
(and Code section 430 without regard to 
subsection 430(i)(2)); 

(v) For the plan year and each of the 
four preceding plan years, a statement 
as to whether the plan was in at-risk 
status for that plan year; 

(vi) In the case of a plan that is in at- 
risk status, the target normal cost and 
funding target calculated pursuant to 
ERISA section 303 and Code section 430 
as if the plan has been in at-risk status 
for five consecutive years; 

(vii) The value of the plan’s assets 
(reflecting any averaging method) as of 
the valuation date and the fair market 
value of the plan’s assets as of the 
valuation date; 

(viii) The funding standard carryover 
balance and the prefunding balance 
(maintained pursuant to ERISA sec-
tion 303(f)(1) and Code section 430(f)(1)) 
as of the beginning of the plan year and 
a summary of any changes in such bal-
ances in the past year (e.g., amounts 
used to offset the minimum funding re-
quirement, amounts reduced in accord-
ance with any elections under ERISA 
section 303(f)(5) and Code section 
430(f)(5), interest credited to such bal-
ances, and excess contributions used to 
increase such balances); 

(ix) A list of amortization bases 
(shortfall and waiver) under ERISA 
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section 303 and Code section 430, in-
cluding the year each base was estab-
lished, the original amount, the in-
stallment amount, and the remaining 
balance at the beginning of the plan 
year; 

(x) An age/service scatter for active 
participants including average com-
pensation information for pay-related 
plans and average account balance in-
formation for hybrid plans presented in 
a format similar to that described in 
the instructions to Schedule SB of the 
Form 5500; 

(xi) Expected disbursements (benefit 
payments and expenses) during the 
plan year; 

(xii) A summary of the principal eli-
gibility and benefit provisions on 
which the valuation of the plan was 
based (and any changes to those provi-
sions since the previous valuation), 
along with descriptions of any benefits 
not included in the valuation, any sig-
nificant events that occurred during 
the plan year, and the plan’s early re-
tirement factors; in the case of a plan 
that provides lump sums, other than de 
minimis lump sums, the summary 
must include information on how annu-
ity benefits are converted to lump sum 
amounts (e.g., whether early retire-
ment subsidies are reflected); and 

(xiii) Any other similar information 
as specified in instructions on PBGC’s 
Web site, http://www.pbgc.gov; and 

(12) A written certification by an en-
rolled actuary that, to the best of his 
or her knowledge and belief, the actu-
arial information submitted is true, 
correct, and complete and conforms to 
all applicable laws and regulations, 
provided that this certification may be 
qualified in writing, but only to the ex-
tent the qualification(s) are permitted 
under 26 CFR 301.6059–1(d). 

(b) Alternative methods of compliance— 
(1) At-risk funding target. Notwith-
standing any other provision of this 
section, a filer is not required to pro-
vide the information specified in para-
graph (a)(5) of this section for the plan 
year for which actuarial information is 
being reported unless PBGC requests in 
writing that the information be pro-
vided, in which case the filer must pro-
vide the information within 30 days of 
such request or such later date as 
PBGC specifies in the request. 

(2) Actuarial valuation report. If any of 
the information specified in paragraph 
(a)(11) of this section is not available 
by the date specified in § 4010.10(a), a 
filer may satisfy the requirement to 
provide such information by— 

(i) Including a statement, with the 
material that is submitted to PBGC, 
that the filer will file the unavailable 
information by the alternative due 
date specified in § 4010.10(b), and 

(ii) Filing such information (along 
with a certification by an enrolled ac-
tuary under paragraph (a)(12) of this 
section) with PBGC by that alternative 
due date. 

(c) Exempt plan. The actuarial infor-
mation specified in this section is not 
required with respect to a plan if the 
plan satisfies the conditions in para-
graph (c)(1) through (3). 

(1) The plan— 
(i) Has fewer than 500 participants as 

of the end of the plan year ending with-
in the information year or as of the 
valuation date for that plan year and 
has a 4010 funding shortfall (as defined 
in § 4010.11(a)(1)) for the plan year end-
ing within the information year that is 
not in excess of $15 million, or 

(ii) Has benefit liabilities as of the 
end of the plan year ending within the 
filer’s information year, (determined in 
accordance with paragraph (d) of this 
section) equal to or less than the fair 
market value of the plan’s assets. 

(2) The plan has received, by or with-
in ten days after the due dates, all re-
quired installments or other payments 
required to be made during the infor-
mation year under ERISA sections 302 
and 303 and Code sections 412 and 430. 

(3) The plan has no outstanding min-
imum funding waivers (as described in 
§ 4010.4(a)(3)) as of the end of the plan 
year ending within the information 
year. 

(d) Value of benefit liabilities. The 
value of a plan’s benefit liabilities at 
the end of a plan year must be deter-
mined using the plan census data de-
scribed in paragraph (d)(1) of this sec-
tion and the actuarial assumptions and 
methods described in paragraph (d)(2) 
or, where applicable, (d)(3) of this sec-
tion. 

(1) Census data—(i) Census data period. 
Plan census data must be determined 
(for all plans for any information year) 
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either as of the end of the plan year or 
as of the beginning of the next plan 
year. 

(ii) Projected census data. If actual 
plan census data are not available, a 
plan may use a projection of plan cen-
sus data from a date within the plan 
year. The projection must be con-
sistent with projections used to meas-
ure pension obligations of the plan for 
financial statement purposes and must 
give a result appropriate for the end of 
the plan year for these obligations. For 
example, adjustments to the projection 
process are required where there has 
been a significant event (such as a plan 
amendment or a plant shutdown) that 
has not been reflected in the projection 
data. 

(2) Actuarial assumptions and methods. 
The value of benefit liabilities must be 
determined using the rules in para-
graphs (d)(2)(i) through (iii) of this sec-
tion. 

(i) Benefits to be valued. Benefits to be 
valued include all benefits earned or 
accrued under the plan as of the end of 
the plan year ending within the infor-
mation year and other benefits payable 
from the plan including, but not lim-
ited to, ancillary benefits and retire-
ment supplements, regardless of wheth-
er such benefits are protected by the 
anti-cutback provisions of section 
411(d)(6) of the Code. 

(ii) Actuarial assumptions. The value 
of benefit liabilities must be deter-
mined using the actuarial assumptions 
described in the following table: 

TABLE 1 TO PARAGRAPH (d)(2)(ii) 

Assumptions: As prescribed in accordance with 
Interest .............................. § 4044.52(a). 
Form of payment .............. § 4044.51. 
Expenses .......................... § 4044.52(d). 

Decrements 
• Mortality ........................ § 4044.53. 
• Retirement .................... §§ 4044.55–4044.57. 

• Other decrements (e.g., 
turnover, disability).

Either Option 1 or Option 2— 

Option 1 ..................................
Disregard (i.e., assume 0% 

probability of decrements 
other than mortality or re-
tirement occurring).

Option 2 
Use the same assumptions as 

used to determine the min-
imum required contribution 
under section 303 of ERISA 
and section 430 of the 
Code for the plan year end-
ing within the filer’s informa-
tion year. 

If there is no distinction be-
tween termination and re-
tirement assumptions, re-
flect only rates for ages be-
fore the Earliest PBGC Re-
tirement Date (as defined in 
§ 4022.10 of this chapter). 

Cash balance plan account 
conversions.

Section 204(b)(5)(B)(vi) of ERISA and section 411(b)(5)(B)(vi) 
of the Code (which deal with the interest crediting rate and an-
nuity conversion rates), as if the plan terminated on the last 
day of the plan year ending within the filer’s information year. 
Expected improvements in mortality experience that apply 
under the plan for periods after the information year may be 
disregarded for valuing benefit liabilities for 4010 reporting pur-
poses. 
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TABLE 1 TO PARAGRAPH (d)(2)(ii)—Continued 

Other (e.g., cost-of-living in-
creases, marital status).

Use the same assumptions as used to determine the minimum 
required contribution under section 303 of ERISA and section 
430 of the Code for the plan year ending within the filer’s infor-
mation year. 

(iii) Future service. Future service ex-
pected to be accrued by an active par-
ticipant in an ongoing plan during fu-
ture employment (based on the as-
sumptions used to determine benefit li-
abilities) must be included in deter-
mining the earliest and unreduced re-
tirement ages used to determine the 
expected retirement age and in deter-
mining an active participant’s entitle-
ment to early retirement subsidies and 
supplements at the expected retire-
ment age. See the examples in para-
graph (e) of this section. 

(3) Special actuarial assumptions for ex-
empt plan determination. Solely for pur-
poses of determining whether a plan is 
an exempt plan for an information 
year, the value of benefit liabilities 
may be determined using the same re-
tirement assumptions as used to deter-
mine the minimum required contribu-
tion under section 303 of ERISA and 
section 430 of the Code for the plan 
year ending within that information 
year without regard to the at-risk as-
sumptions of section 303(i) of ERISA 
and section 430(i) of the Code. 

(e) Examples. The following examples 
demonstrate how XRA is determined 
and applied for purposes of determining 
benefit liabilities under paragraph (d) 
of this section: 

(1) Example 1—(i) Facts. Plan X has a 
normal retirement age of 65, but allows 
benefits to commence as early as age 55 
for participants who complete at least 
10 years of service before termination. 
Early retirement benefits are reduced 
for participants with fewer than 25 
years of service. Employee A is an ac-
tive participant who is age 40 and has 
completed 5 years of service. Assume 
the ‘‘medium’’ XRA look-up table ap-
plies, and that for purposes of 
§ 4010.8(d), the filer has decided not to 
take pre-retirement decrements other 
than mortality table into account as 
permitted under § 4010.8(d)(2)(i). 

(ii) Determination of XRA. If A con-
tinues working, the earliest age A 

could start receiving benefit is age 55. 
Therefore, A’s earliest retirement age 
at valuation (ERA) is 55. Because the 
earliest that A can receive an unre-
duced benefit is when A completed 25 
years of service (at age 60), A’s URA is 
age 60. Under the medium XRA look-up 
table, A’s XRA is 58. 

(iii) Determination of Benefit Liabil-
ities. The benefit liability is the present 
value of A’s benefit accrued as of the 
measurement date assuming A retires 
at age 58 and elects to have benefits 
commence immediately. Since A will 
not be eligible to receive unreduced 
benefits at that time, the accrued ben-
efit is reduced in accordance with the 
plan’s early retirement reduction pro-
visions, including any subsidies to 
which A will be entitled under the as-
sumption that A works until age 58. 

(2) Example 2. Employee B is also an 
active participant in plan X and is age 
40 with 15 years of service. B will com-
plete 25 years of service at age 50. How-
ever, because the plan does not allow 
for benefit commencement before age 
55, B’s ERA, URA and thus, XRA are all 
age 55. The benefit liability is the 
present value of B’s benefit accrued as 
of the measurement date assuming B 
retires at age 55 and elects to com-
mence benefits immediately. Since B 
will be eligible to receive an unreduced 
benefit at that time, the full unreduced 
benefit amount is valued. 

(3) Example 3—(i) Facts. Assume the 
same facts as in Example 1, except that 
for purposes of § 4010.8(d), the filer has 
decided to take pre-retirement 
decrements other than mortality into 
account as permitted under 
§ 4010.8(d)(2)(i). Assume the only pre-re-
tirement decrement other than mor-
tality is turnover. The plan’s turnover 
rates go from age 21 to age 54, and the 
retirement rates go from age 55 to age 
65. 

(ii) Determination of XRA. If A termi-
nates employment at or before age 45, 
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A will not be eligible to receive bene-
fits until age 65. Therefore, the portion 
of Employee A that is assumed to ter-
minate before age 45 has an ERA, URA, 
and XRA of age 65. The portion of A 
that remains in service to age 45, after 
the application of the applicable turn-
over decrements, and then terminates 
at or after age 45, but before age 55, 
will be entitled to receive a reduced 
benefit as early as 55. Therefore, the 
portion of A that is assumed to termi-
nate during this period has an ERA of 
55, a URA of 65 and an XRA of 60. Since 
the turnover rates stop at age 55, the 
portion of A that remains in service to 
age 55 is assumed to remain in service 
until the XRA for that portion of A. 
For that portion of A, the ERA is 55, 
the URA is 60 and the XRA is 58. (For 
purposes of § 4010.8(d), the plan’s as-
sumed retirement rates are replaced by 
XRAs.) 

(iii) Determination of benefit liabilities. 
The benefit liability of A is the sum of 
the present value of A’s full accrued 
benefit at age 65 for the portion of A 
that terminates between age 40 and age 
45, the present value of A’s accrued 
benefit reduced for commencement at 
age 60 for the portion of A that termi-
nates between age 45 and age 54, and 
the present value of A’s accrued benefit 
reduced for commencement at age 58 
for the portion of A that remains em-
ployed until age 55. 

(4) Example 4. Assume the same facts 
as in Example 3, except that Employee 
B, the sole active participant, is age 40 
with 15 years of service. The portion of 
B that is assumed to terminate before 
age 50 would be entitled to receive a re-
duced benefit as early as age 55 or an 
unreduced benefit at age 65. That por-
tion of B has an ERA of 55, a URA of 65, 
and an XRA of 60. The benefit liability 
for that portion of B is the present 
value of B’s benefit accrued as of the 
measurement date assuming B com-
mences a reduced benefit at age 60. The 
portion of B that survives to age 50 
would be entitled to receive an unre-
duced benefit as early as age 55. That 
portion of B has an ERA, URA and 
XRA of 55. The benefit liability for this 
portion of B is the present value of B’s 
benefit accrued as of the measurement 
date assuming B retires and com-
mences unreduced payments at age 55. 

(f) Multiple employer plans. If, with re-
spect to a multiple employer plan, the 
actuarial information required under 
this section 4010 for the plan year end-
ing within the filer’s information year 
has been filed under part 4010 by an-
other filer, the filer may include this 
actuarial information by reference. 
The filer must report the name, EIN 
and plan number of the multiple em-
ployer plan and the name of the other 
filer that submitted this information. 

(g) Previous filing for plan year. If the 
actuarial information for the plan year 
as required under this § 4010.8 has been 
submitted by the filer in a previous 
4010 submission, the filing may include 
that actuarial information by reference 
to the previous submission. 

(h) Plans subject to special funding 
rules. Instead of the requirements of 
paragraph (a)(11) of this section: 

(1) In the case of a plan year for 
which a plan is subject to section 402(b) 
of the Pension Protection Act of 2006, 
Public Law 109–280, dealing with cer-
tain frozen plans of commercial pas-
senger airlines and airline caterers, the 
plan must meet the requirements in 
connection with the actuarial valu-
ation report in accordance with in-
structions on PBGC’s Web site, http:// 
www.pbgc.gov. 

(2) In the case of a plan year for 
which the application of new funding 
rules is deferred for a plan under sec-
tion 104 of the Pension Protection Act 
of 2006, Public Law 109–280, as amended 
by the Preservation of Access to Care 
for Medicare Beneficiaries and Pension 
Relief Act of 2010, Public Law 111–192, 
dealing with eligible charity plans and 
plans of certain rural cooperatives, the 
plan must meet the requirements in 
paragraph (a)(5) of this section (in con-
nection with the actuarial valuation 
report) in effect as of December 31, 
2007. 

(3) In the case of a plan year for 
which a plan is subject to the Coopera-
tive and Small Employer Charity Pen-
sion Flexibility Act, Public Law 113–97, 
dealing with certain defined benefit 
pension plans maintained by more than 
one employer, the plan must meet the 
requirements in connection with the 
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actuarial valuation report in accord-
ance with instructions on PBGC’s Web 
site, http://www.pbgc.gov. 

[74 FR 11031, Mar. 16, 2009, as amended at 81 
FR 15439, Mar. 23, 2016; 85 FR 6059, Feb. 4, 
2020] 

§ 4010.9 Financial information. 
(a) General. Except as provided in this 

section, each filer is required to pro-
vide, in accordance with the instruc-
tions on PBGC’s website, http:// 
www.pbgc.gov, the following financial 
information for each member of the fil-
er’s controlled group (other than an ex-
empt entity)— 

(1) Audited financial statements for 
the fiscal year ending within the infor-
mation year (including balance sheets, 
income statements, cash flow state-
ments, and notes to the financial state-
ments); 

(2) If audited financial statements 
are not available by the date specified 
in § 4010.10(a), unaudited financial 
statements for the fiscal year ending 
within the information year; or 

(3) If neither audited nor unaudited 
financial statements are available by 
the date specified in § 4010.10(a), copies 
of federal tax returns for the tax year 
ending within the information year. 

(b) Consolidated financial statements. If 
the financial information of a con-
trolled group member is combined with 
the information of other group mem-
bers in consolidated financial state-
ments, a filer may provide the fol-
lowing financial information in lieu of 
the information required in paragraph 
(a) of this section— 

(1) The audited consolidated financial 
statements for the controlled group for 
the filer’s information year or, if the 
audited consolidated financial state-
ments are not available by the date 
specified in § 4010.10(a), unaudited con-
solidated financial statements for the 
fiscal year ending within the informa-
tion year; and 

(2) If the ultimate parent of the con-
trolled group is a foreign entity, finan-
cial information on the U.S. entities 
(other than an exempt entity) that are 
members of the controlled group. The 
information required by this paragraph 
(b)(2) may be provided in the form of 
consolidated financial statements if 
the financial information of each con-

trolled group member that is a U.S. en-
tity is combined with the information 
of other group members that are U.S. 
entities. Otherwise, for each U.S. enti-
ty that is a controlled group member, 
provide the financial information re-
quired in paragraph (a) of this section. 

(c) Subsequent submissions. If 
unaudited financial statements are 
submitted as provided in paragraph 
(a)(2) or (b)(1) of this section, audited 
financial statements must thereafter 
be filed within 15 days after they are 
prepared, if they are prepared. If fed-
eral tax returns are submitted as pro-
vided in paragraph (a)(3) of this sec-
tion, audited and unaudited financial 
statements, if prepared must thereafter 
be filed within 15 days after they are 
prepared. 

(d) Submission of public information. If 
any of the financial information re-
quired by paragraphs (a) through (c) of 
this section is publicly available, the 
filer, in lieu of submitting such infor-
mation to PBGC, may include a state-
ment with the other information that 
is submitted to PBGC indicating when 
such financial information was made 
available to the public and where 
PBGC may obtain it (including the 
exact URL for the web page where the 
financial information is located). For 
example, if the controlled group mem-
ber has filed audited financial state-
ments with the Securities and Ex-
change Commission, it need not file 
the financial statements with PBGC 
but instead can identify the SEC filing 
and the exact URL for the web page 
where the filing can be retrieved as 
part of its submission under this part. 

(e) Inclusion of information about non- 
filers and exempt entities. Consolidated 
financial statements provided pursuant 
to paragraph (b) of this section may in-
clude financial information of persons 
who are not controlled group members 
(e.g., joint ventures) or are exempt en-
tities. 

[61 FR 34022, July 1, 1996, as amended at 70 
FR 11545, Mar. 9, 2005; 74 FR 11034, Mar. 16, 
2009; 85 FR 6060, Feb. 4, 2020] 

§ 4010.10 Due date and filing with the 
PBGC. 

(a) Due date. Except as permitted 
under paragraph (b) of this section, a 
filer must file the information required 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 01021 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



1012 

29 CFR Ch. XL (7–1–21 Edition) § 4010.11 

under this part with PBGC on or before 
the 105th day after the close of the fil-
er’s information year. The filing dead-
line is extended to the 106th date after 
the close of the filer’s information year 
if the 105-day reporting period includes 
February 29. 

(b) Alternative due date. A filer that 
includes the statement specified in 
§ 4010.8(b)(1) with its submission to 
PBGC by the date specified in para-
graph (a) of this section must submit 
the actuarial information specified in 
§ 4010.8(b)(2) within 15 days after the 
deadline for filing the plan’s annual re-
port (Form 5500 series) for the plan 
year ending within the filer’s informa-
tion year (see § 2520.104a–5(a)(2) of this 
title). 

(c) How and where to file. PBGC ap-
plies the rules in subpart A of part 4000 
of this chapter to determine permis-
sible methods of filing with PBGC 
under this part. See § 4000.4 of this 
chapter for information on where to 
file. 

(d) Date of filing. PBGC applies the 
rules in subpart C of part 4000 of this 
chapter to determine the date that a 
submission under this part was filed 
with PBGC. 

(e) Computation of time. PBGC applies 
the rules in subpart D of part 4000 of 
this chapter to compute any time pe-
riod under this part. 

[61 FR 34022, July 1, 1996, as amended at 68 
FR 61353, Oct. 28, 2003; 74 FR 11034, Mar. 16, 
2009] 

§ 4010.11 Waivers. 
(a) Aggregate funding shortfall not in 

excess of $15 million waiver. Unless re-
porting is required by § 4010.4(a)(2) or 
(3), reporting is waived for a person 
(that would be a filer if not for the 
waiver) for an information year if, for 
the plan year ending within the infor-
mation year, the aggregate 4010 fund-
ing shortfall for all plans (including 
any exempt plans) maintained by the 
person’s controlled group on the last 
day of the information year (dis-
regarding plans with no 4010 funding 
shortfall) does not exceed $15 million, 
as determined under paragraphs (a)(1) 
and (2) of this section. 

(1) 4010 funding shortfall; in general. A 
plan’s 4010 funding shortfall for a plan 
year equals the funding shortfall for 

the plan year as provided under section 
303(c)(4) of ERISA and section 430(c)(4) 
of the Code, with the following excep-
tions: 

(i) The funding target used to cal-
culate the 4010 funding shortfall is de-
termined without regard to the inter-
est rate stabilization provisions of sec-
tion 303(h)(2)(C)(iv) of ERISA and sec-
tion 430(h)(2)(C)(iv) of the Code and 
without regard to the at-risk plan pro-
visions in section 303(i) of ERISA and 
section 430(i) of the Code. 

(ii) The value of plan assets used to 
calculate the 4010 funding shortfall is 
determined without regard to the re-
duction under section 303(f)(4)(B) of 
ERISA and section 430(f)(4)(B) of the 
Code (dealing with reduction of assets 
by the amount of prefunding and fund-
ing standard carryover balances). 

(2) Multiple employer plans. For pur-
poses of § 4010.8(c) and paragraph (a) of 
this section, the entire 4010 funding 
shortfall of any multiple employer plan 
of which the filer or any member of the 
filer’s controlled group is a contrib-
uting sponsor is included. 

(b) Smaller plans waiver—(1) General. 
Unless reporting is required by 
§ 4010.4(a)(2) or (a)(3), reporting is 
waived for a person (that would be a 
filer if not for the waiver) for an infor-
mation year if, for the plan year ending 
within the information year, the aggre-
gate number of participants in all 
plans (including any exempt plans) 
maintained by the person’s controlled 
group on the last day of the informa-
tion year is fewer than 500. For this 
purpose, the number of participants in 
any plan may be determined either as 
of the end of the plan year ending with-
in the information year or as of the 
valuation date for that plan year. 

(2) Multiple employer plans. For pur-
poses of this paragraph (b), the aggre-
gate number of participants in all 
plans maintained by a person’s con-
trolled group includes any participants 
covered by a multiple employer plan in 
which the person participates (includ-
ing participants covered by the mul-
tiple employer plan who are not or 
were not employed by the person). 

(c) Missed contributions resulting in a 
lien or outstanding minimum funding 
waivers. Reporting is waived for a per-
son (that would be a filer if not for the 
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waiver) for an information year if, for 
the plan year ending within the infor-
mation year, reporting would have 
been required solely under § 4010.4(a)(2) 
or (3), provided that the missed con-
tributions or applications for minimum 
funding waivers (as applicable) were re-
ported to PBGC under part 4043 of this 
chapter by the due date for the 4010 fil-
ing. 

(d) Other waiver authority. PBGC may 
waive the requirement to submit infor-
mation with respect to one or more fil-
ers or plans or may extend the applica-
ble due date or dates specified in 
§ 4010.10. PBGC will exercise this discre-
tion in appropriate cases where it finds 
convincing evidence supporting a waiv-
er or extension; any waiver or exten-
sion may be subject to conditions. A 
request for a waiver or extension must 
be filed in writing with PBGC at the 
address provided in § 4010.10(c) no later 
than 15 days before the applicable due 
date specified in § 4010.10, and must 
state the facts and circumstances on 
which the request is based. 

[81 FR 15440, Mar. 23, 2016, as amended at 85 
FR 6060, Feb. 4, 2020] 

§ 4010.12 Alternative method of com-
pliance for certain sponsors of mul-
tiple employer plans. 

(a) In general. Subject to paragraph 
(b) of this section, an eligible contrib-
uting sponsor (as defined in paragraph 
(c) of this section) of a multiple em-
ployer plan satisfies the requirements 
of this part for an information year if 
any contributing sponsor of the mul-
tiple employer plan provides a timely 
filing under this part for an informa-
tion year that coincides with or over-
laps with the eligible contributing 
sponsor’s information year. 

(b) PBGC request for additional infor-
mation. PBGC may request some or all 
of the information that would other-
wise be required under this part from 
an eligible contributing sponsor that 
uses the alternative method of compli-
ance in this section. PBGC will make 
such a request no earlier than the date 
the information would otherwise have 
been due. The eligible contributing 

sponsor must provide the requested in-
formation no later than 30 days after 
PBGC makes the request. The re-
quested information need not be sub-
mitted electronically. 

(c) Eligible contributing sponsor. For 
purposes of this section, an eligible 
contributing sponsor of a multiple em-
ployer plan is a contributing sponsor 
that would not be subject to reporting 
if the plan were disregarded in applying 
the gateway tests in § 4010.4(a). 

[74 FR 11035, Mar. 16, 2009] 

§ 4010.13 Confidentiality of informa-
tion submitted. 

In accordance with § 4901.21(a)(3) of 
this chapter and ERISA section 4010(c), 
any information or documentary mate-
rial that is not publicly available and 
is submitted to PBGC pursuant to this 
part will not be made public, except as 
may be relevant to any administrative 
or judicial action or proceeding or for 
disclosures to either body of Congress 
or to any duly authorized committee or 
subcommittee of the Congress. 

[61 FR 34022, July 1, 1996. Redesignated and 
amended at 74 FR 11035, Mar. 16, 2009] 

§ 4010.14 Penalties. 
If all of the information required 

under this part is not provided within 
the specified time limit, PBGC may as-
sess a separate penalty under ERISA 
section 4071 against the filer and each 
member of the filer’s controlled group 
(other than an exempt entity). PBGC 
may also pursue other equitable or 
legal remedies available to it under the 
law. 

[61 FR 34022, July 1, 1996, as amended at 62 
FR 36994, July 10, 1997. Redesignated and 
amended at 74 FR 11035, Mar. 16, 2009; 81 FR 
29766, May 13, 2016] 

§ 4010.15 OMB control number. 
The collection of information re-

quirements contained in this part have 
been approved by the Office of Manage-
ment and Budget under OMB control 
number 1212–0049. 

[61 FR 34022, July 1, 1996. Redesignated at 74 
FR 11035, Mar. 16, 2009] 
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SUBCHAPTER D—COVERAGE AND BENEFITS 

PART 4022—BENEFITS PAYABLE IN 
TERMINATED SINGLE-EMPLOYER 
PLANS 

Subpart A—General Provisions; 
Guaranteed Benefits 

Sec. 
4022.1 Purpose and scope. 
4022.2 Definitions. 
4022.3 Guaranteed benefits. 
4022.4 Entitlement to a benefit. 
4022.5 Determination of nonforfeitable bene-

fits. 
4022.6 Annuity payable for total disability. 
4022.7 Benefits payable in a single install-

ment. 
4022.8 Form of payment. 
4022.9 Time of payment; benefit applica-

tions. 
4022.10 Earliest PBGC Retirement Date. 
4022.11 Guarantee of benefits relating to 

uniformed service. 

Subpart B—Limitations on Guaranteed 
Benefits 

4022.21 Limitations; in general. 
4022.22 Maximum guaranteeable benefit. 
4022.23 Computation of maximum 

guaranteeable benefits. 
4022.24 Benefit increases. 
4022.25 Five-year phase-in of benefit guar-

antee. 
4022.26 Benefit guarantee for participants 

who are majority owners. 
4022.27 Phase-in of guarantee of unpredict-

able contingent event benefits. 
4022.28 Effect of tax disqualification. 

Subpart C—Section 4022(c) Benefits 

4022.51 Determination of section 4022(c) ben-
efits in a PPA 2006 bankruptcy termi-
nation. 

Subpart D—Benefit Reductions in 
Terminating Plans 

4022.61 Limitations on benefit payments by 
plan administrator. 

4022.62 Estimated guaranteed benefit. 
4022.63 Estimated asset-funded benefit. 

Subpart E—PBGC Recoupment and Reim-
bursement of Benefit Overpayments 
and Underpayments 

4022.81 General rules. 
4022.82 Method of recoupment. 
4022.83 PBGC reimbursement of benefit un-

derpayments. 

Subpart F—Certain Payments Owed Upon 
Death 

4022.91 When do these rules apply? 
4022.92 What definitions do I need to know 

for these rules? 
4022.93 Who will get benefits the PBGC may 

owe me at the time of my death? 
4022.94 What are the PBGC’s rules on desig-

nating a person to get benefits the PBGC 
may owe me at the time of my death? 

4022.95 Examples. 

Subpart G—Certain-and-Continuous and 
Similar Annuity Payments Owed for Fu-
ture Periods After Death 

4022.101 When do these rules apply? 
4022.102 What definitions do I need to know 

for these rules? 
4022.103 Who will get benefits if I die when 

payments for future periods under a cer-
tain-and-continuous or similar annuity 
are owed upon my death? 

4022.104 Examples. 

APPENDIXES A AND B TO PART 4022 [RE-
SERVED] 

APPENDIX C TO PART 4022—LUMP SUM INTER-
EST RATES FOR PRIVATE-SECTOR PAY-
MENTS 

AUTHORITY: 29 U.S.C. 1302, 1322, 1322b, 
1341(c)(3)(D), and 1344. 

SOURCE: 61 FR 34028, July 1, 1996, unless 
otherwise noted. 

Subpart A—General Provisions; 
Guaranteed Benefits 

§ 4022.1 Purpose and scope. 

The purpose of this part is to pre-
scribe rules governing the calculation 
and payment of benefits payable in ter-
minated single-employer plans under 
section 4022 of ERISA. Subpart A, 
which applies to each plan providing 
benefits guaranteed under title IV of 
ERISA, contains definitions applicable 
to all subparts, and describes benefits 
that are guaranteed by the PBGC sub-
ject to the limitations set forth in sub-
part B. Subpart C is reserved for rules 
relating to the calculation and pay-
ment of unfunded nonguaranteed bene-
fits under section 4022(c) of ERISA. 
Subpart D prescribes procedures that 
minimize the overpayment of benefits 
by plan administrators after initiating 
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distress terminations of single-em-
ployer plans that are not expected to 
be sufficient for guaranteed benefits. 
Subpart E sets forth the method of 
recoupment of benefit payments in ex-
cess of the amounts permitted under 
sections 4022, 4022B, and 4044 of ERISA 
from participants and beneficiaries in 
PBGC-trusteed plans, and provides for 
reimbursement of benefit underpay-
ments. (The provisions of this part 
have not been amended to take account 
of changes made in section 4022 of 
ERISA by sections 766 and 777 of the 
Retirement Protection Act of 1994.) 

[61 FR 34028, July 1, 1996, as amended at 62 
FR 67728, Dec. 30, 1997] 

§ 4022.2 Definitions. 
The following terms are defined in 

§ 4001.2 of this chapter: annuity, bank-
ruptcy filing date, Code, employer, 
ERISA, guaranteed benefit, majority 
owner, mandatory employee contribu-
tions, nonforfeitable benefit, non-PPA 
2006 bankruptcy termination, normal 
retirement age, notice of intent to ter-
minate, PBGC, person, plan, plan ad-
ministrator, plan year, PPA 2006 bank-
ruptcy termination, proposed termi-
nation date, statutory hybrid plan, and 
title IV benefit. 

In addition, for purposes of this part 
(unless otherwise required by the con-
text): 

Accumulated mandatory employee con-
tributions means mandatory employee 
contributions plus interest credited on 
those contributions under the plan, or, 
if greater, interest required by section 
204(c) of ERISA. 

Benefit in pay status means that one 
or more benefit payments have been 
made or would have been made except 
for administrative delay. 

Benefit increase means any benefit 
arising from the adoption of a new plan 
or an increase in the value of benefits 
payable arising from an amendment to 
an existing plan. Such increases in-
clude, but are not limited to, a sched-
uled increase in benefits under a plan 
or plan amendment, such as a cost-of- 
living increase, and any change in plan 
provisions which advances a partici-
pant’s or beneficiary’s entitlement to a 
benefit, such as liberalized participa-
tion requirements or vesting schedules, 
reductions in the normal or early re-

tirement age under a plan, an unpre-
dictable contingent event benefit, and 
changes in the form of benefit pay-
ments. In the case of a plan under 
which the amount of benefits depends 
on the participant’s salary and the par-
ticipant receives a salary increase the 
resulting increase in benefits to which 
the participant becomes entitled will 
not, for the purpose of this part, be 
treated as a benefit increase. Simi-
larly, in the case of a plan under which 
the amount of benefits depends on the 
participant’s age or service, and the 
participant becomes entitled to in-
creased benefits solely because of ad-
vancement in age or service, the in-
creased benefits to which the partici-
pant becomes entitled will not, for the 
purpose of this part, be treated as a 
benefit increase. 

Covered employment means employ-
ment with respect to which benefits ac-
crue under a plan. 

Pension benefit means a benefit pay-
able as an annuity, or one or more pay-
ments related thereto, to a participant 
who permanently leaves or has perma-
nently left covered employment, or to 
a surviving beneficiary, which pay-
ments by themselves or in combination 
with Social Security, Railroad Retire-
ment, or workmen’s compensation ben-
efits provide a substantially level in-
come to the recipient. An annuity ben-
efit resulting from a rollover amount is 
a pension benefit. 

Straight life annuity means a series of 
level periodic payments payable for the 
life of the recipient, but does not in-
clude any combined annuity form, in-
cluding an annuity payable for a term 
certain and life. 

Unpredictable contingent event (UCE) 
has the same meaning as unpredictable 
contingent event in section 206(g)(1)(C) 
of ERISA and Treas. Reg. § 1.436–1(j)(9) 
(26 CFR 1.436–1(j)(9)). It includes a plant 
shutdown (full or partial) or a similar 
event (such as a full or partial closing 
of another type of facility, or a layoff 
or other workforce reduction), or any 
event other than the attainment of any 
age, performance of any service, re-
ceipt or derivation of any compensa-
tion, or occurrence of death or dis-
ability. 
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Unpredictable contingent event benefit 
(UCEB) has the same meaning as un-
predictable contingent event benefit in 
section 206(g)(1)(C) of ERISA and Treas. 
Reg. § 1.436–1(j)(9) (26 CFR 1.436–1(j)(9)). 
Thus, a UCEB is any benefit or benefit 
increase to the extent that it would 
not be payable but for the occurrence 
of a UCE. A benefit or benefit increase 
that is conditioned upon the occur-
rence of a UCE does not cease to be a 
UCEB as a result of the contingent 
event having occurred or its occurrence 
having become reasonably predictable. 

[61 FR 34028, July 1, 1996, as amended at 74 
FR 59096, Nov. 17, 2009; 76 FR 34601, June 14, 
2011; 79 FR 25672, May 6, 2014; 79 FR 70094, 
Nov. 25, 2014; 83 FR 49803, Oct. 3, 2018] 

§ 4022.3 Guaranteed benefits. 
(a) General. Except as otherwise pro-

vided in this part, the PBGC will guar-
antee the amount, as of the termi-
nation date, of a benefit provided under 
a plan to the extent that the benefit 
does not exceed the limitations in 
ERISA and in subpart B, if— 

(1) The benefit is, on the termination 
date, a nonforfeitable benefit; 

(2) The benefit qualifies as a pension 
benefit as defined in § 4022.2; and 

(3) The participant is entitled to the 
benefit under § 4022.4. 

(b) PPA 2006 bankruptcy termination— 
(1) Substitution of bankruptcy filing date. 
In a PPA 2006 bankruptcy termination, 
‘‘bankruptcy filing date’’ is substituted 
for ‘‘termination date’’ each place that 
‘‘termination date’’ appears in para-
graph (a) of this section. 

(2) Condition for entitlement satisfied 
between bankruptcy filing date and termi-
nation date. If a participant becomes 
entitled to a subsidized early retire-
ment or other benefit before the termi-
nation date (or on or before the termi-
nation date, in the case of a require-
ment that a participant attain a par-
ticular age, earn a particular amount 
of service, become disabled, or die) but 
on or after the bankruptcy filing date 
(or after the bankruptcy filing date, in 
the case of a requirement that a partic-
ipant attain a particular age, earn a 
particular amount of service, become 
disabled, or die), the subsidy or other 
benefit is not guaranteed because the 
participant had not satisfied the condi-
tions for entitlement by the bank-

ruptcy filing date. In such a case, the 
participant may have been put into pay 
status with the subsidized early retire-
ment or other benefit by the plan ad-
ministrator, because the plan was on-
going at the time. Even though the 
subsidy or other benefit is not guaran-
teed, the participant may be entitled 
to another benefit from PBGC (at that 
time or in the future). If so, PBGC will 
continue paying the participant a ben-
efit, but in an amount reduced to re-
flect that the subsidy or other benefit 
is not guaranteed. PBGC will also 
allow a similarly situated participant 
who had not started receiving a sub-
sidized early retirement or other ben-
efit before PBGC became trustee of the 
plan to begin receiving a benefit (if the 
participant would have been allowed 
under the plan to begin receiving bene-
fits and has reached his Earliest PBGC 
Retirement Date, as defined in 
§ 4022.10), but in an amount that does 
not include the subsidy or other ben-
efit. 

(3) Examples—(i) Vesting. A plan pro-
vides for 5-year ‘‘cliff’’ vesting—i.e., 
benefits become 100% vested when the 
participant completes five years of 
service; before the five-year mark, ben-
efits are 0% vested. The contributing 
sponsor of the plan files a bankruptcy 
petition on November 15, 2006. The plan 
terminates with a termination date of 
December 4, 2007, and PBGC becomes 
statutory trustee of the plan. A partic-
ipant had four years and six months of 
service at the bankruptcy filing date 
and became vested in May 2007. None of 
the participant’s benefit is guaranteed 
because none of the benefit was non-
forfeitable as of the bankruptcy filing 
date. 

(ii) Subsidized early retirement benefit. 
The facts regarding the plan are the 
same as in Example (i) (paragraph 
(b)(3)(i) of this section), but the plan 
also provides that a participant may 
retire from active employment at any 
age with a fully subsidized (i.e., not ac-
tuarially reduced) early retirement 
benefit if he has completed 30 years of 
service. The plan also provides that a 
participant who is age 60 and has com-
pleted 20 years of service may retire 
from active employment with an early 
retirement benefit, reduced by three 
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percent for each year by which the par-
ticipant’s age at benefit commence-
ment is less than 65. A participant was 
age 61 and had 29 years and 6 months of 
service at the bankruptcy filing date. 
The participant continued working for 
another six months, then retired as of 
June 1, 2007, and immediately began re-
ceiving from the plan the fully sub-
sidized ‘‘30-and-out’’ early retirement 
benefit. PBGC will continue paying the 
participant a benefit, but PBGC’s guar-
antee does not include the full subsidy 
for the ‘‘30-and-out’’ benefit, because 
the participant satisfied the conditions 
for that benefit after the bankruptcy 
filing date. The guarantee does include, 
however, the partial subsidy associated 
with the ‘‘60/20’’ early retirement ben-
efit, because the participant satisfied 
the conditions for that benefit before 
the bankruptcy filing date. 

(iii) Accruals after bankruptcy filing 
date. The facts regarding the plan are 
the same as in Example (i) (paragraph 
(b)(3)(i) of this section). A participant 
has a vested, accrued benefit of $500 per 
month as of the bankruptcy filing date. 
At the plan’s termination date, the 
participant has a vested, accrued ben-
efit of $512 per month. His guaranteed 
benefit is limited to $500 per month— 
the accrued, nonforfeitable benefit as 
of the bankruptcy filing date. 

[61 FR 34028, July 1, 1996; 61 FR 67943, Dec. 26, 
1996; 76 FR 34601, June 14, 2011] 

§ 4022.4 Entitlement to a benefit. 
(a) A participant or his surviving 

beneficiary is entitled to a benefit if 
under the provisions of a plan: 

(1) The benefit was in pay status on 
the termination date of the plan. 

(2) The benefit is payable in an op-
tional life-annuity form of benefit that 
the participant or beneficiary elected 
on or before the termination date of 
the plan or, if later, the date on which 
PBGC became statutory trustee of the 
plan. 

(3) Except for a benefit described in 
paragraph (a)(2) of this section, before 
the termination date (or on or before 
the termination date, in the case of a 
requirement that a participant attain a 
particular age, earn a particular 
amount of service, become disabled, or 
die) the participant had satisfied the 
conditions of the plan necessary to es-

tablish the right to receive the benefit 
prior to such date (prior to or on such 
date, in the case of a requirement that 
a participant attain a particular age, 
earn a particular amount of service, be-
come disabled, or die) other than appli-
cation for the benefit, satisfaction of a 
waiting period described in the plan, or 
retirement; or 

(4) Absent an election by the partici-
pant, the benefit would be payable 
upon retirement. 

(5) In the case of a benefit that re-
turns all or a portion of a participant’s 
accumulated mandatory employee con-
tributions upon death, the participant 
(or beneficiary) had satisfied the condi-
tions of the plan necessary to establish 
the right to the benefit other than 
death or designation of a beneficiary. 

(b) If none of the conditions set forth 
in paragraph (a) of this section is met, 
the PBGC will determine whether the 
participant is entitled to a benefit on 
the basis of the provisions of the plan 
and the circumstances of the case. 

(c) In a PPA 2006 bankruptcy termi-
nation, ‘‘bankruptcy filing date’’ is 
substituted for ‘‘termination date’’ 
each place that ‘‘termination date’’ ap-
pears in paragraphs (a)(1) and (3) of this 
section. In making this substitution 
for purposes of paragraph (a)(3) of this 
section, the rule in § 4022.3(b)(2) (deal-
ing with the situation where the condi-
tion for entitlement was satisfied be-
tween the bankruptcy filing date and 
the termination date) shall apply. 

[61 FR 34028, July 1, 1996, as amended at 67 
FR 16954, Apr. 8, 2002; 76 FR 34602, June 14, 
2011] 

§ 4022.5 Determination of nonforfeit-
able benefits. 

(a) A guaranteed benefit payable to a 
surviving beneficiary is not considered 
to be forfeitable solely because the 
plan provides that the benefit will 
cease upon the remarriage of such ben-
eficiary or his attaining a specified 
age. However, the PBGC will observe 
the provisions of the plan relating to 
the effect of such remarriage or attain-
ment of such specified age on the sur-
viving beneficiary’s eligibility to con-
tinue to receive benefit payments. 

(b) Any other provision in a plan that 
the right to a benefit in pay status will 
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cease or be suspended upon the occur-
rence of any specified condition does 
not automatically make that benefit 
forfeitable. In each such case the PBGC 
will determine whether the benefit is 
forfeitable. 

(c) A benefit guaranteed under § 4022.6 
shall not be considered forfeitable sole-
ly because the plan provides that upon 
recovery of the participant the benefit 
will cease. 

§ 4022.6 Annuity payable for total dis-
ability. 

(a) Except as otherwise provided in 
this section, an annuity which is pay-
able (or would be payable after a wait-
ing period described in the plan, wheth-
er or not the participant is in receipt of 
other benefits during such waiting pe-
riod), under the terms of a plan on ac-
count of the total and permanent dis-
ability of a participant which is ex-
pected to last for the life of the partici-
pant and which began on or before the 
termination date is considered to be a 
pension benefit. 

(b) In any case in which the PBGC de-
termines that the standards for deter-
mining such total and permanent dis-
ability under a plan were unreasonable, 
or were modified in anticipation of ter-
mination of the plan, the disability 
benefits payable to a participant under 
such standard shall not be guaranteed 
unless the participant meets the stand-
ards of the Social Security Act and the 
regulations promulgated thereunder 
for determining total disability. 

(c) For the purpose of this section, a 
participant may be required, upon the 
request of the PBGC, to submit to an 
examination or to submit proof of con-
tinued total and permanent disability. 
If the PBGC finds that a participant is 
no longer so disabled, it may suspend, 
modify, or discontinue the payment of 
the disability benefit. 

(d) PPA 2006 bankruptcy termination. 
In a PPA 2006 bankruptcy termination, 
‘‘bankruptcy filing date’’ is substituted 
for ‘‘termination date’’ in paragraph 
(a) of this section. 

[61 FR 34028, July 1, 1996, as amended at 67 
FR 16954, Apr. 8, 2002; 76 FR 34602, June 14, 
2011] 

§ 4022.7 Benefits payable in a single in-
stallment. 

(a) Alternative benefit. If a benefit 
that is guaranteed under this part is 
payable in a single installment or sub-
stantially so under the terms of the 
plan, or an option elected under the 
plan by the participant, the benefit 
will not be guaranteed or paid as such, 
but the PBGC will guarantee the alter-
native benefit, if any, in the plan which 
provides for the payment of equal peri-
odic installments for the life of the re-
cipient. If the plan provides more than 
one such annuity, the recipient may 
within 30 days after notification of the 
proposed termination of the plan elect 
to receive one of those annuities. If the 
plan does not provide such an annuity, 
the PBGC will guarantee an actuari-
ally equivalent life annuity. 

(b)(1) Payment in lump sum. Notwith-
standing paragraph (a) of this section: 

(i) In general. If the lump sum value 
of a benefit (or of an estimated benefit) 
payable by the PBGC is $5,000 or less 
and the benefit is not yet in pay status, 
the benefit (or estimated benefit) may 
be paid in a lump sum. 

(ii) Annuity option. If the PBGC would 
otherwise make a lump sum payment 
in accordance with paragraph (b)(1)(i) 
of this section and the monthly benefit 
(or the estimated monthly benefit) is 
equal to or greater than $25 (at normal 
retirement age and in the normal form 
for an unmarried participant), the 
PBGC will provide the option to re-
ceive the benefit in the form of an an-
nuity. 

(iii) Election of QPSA lump sum. If the 
lump sum value of annuity payments 
under a qualified preretirement sur-
vivor annuity (or under an estimated 
qualified preretirement survivor annu-
ity) is $5,000 or less, the benefit is not 
yet in pay status, and the participant 
dies after the termination date, the 
benefit (or estimated benefit) may be 
paid in a lump sum if so elected by the 
surviving spouse. 

(iv) Payments to estates. The PBGC 
may pay any annuity payments pay-
able to an estate in a single install-
ment without regard to the threshold 
in paragraph (b)(1)(i) of this section if 
so elected by the estate. The PBGC will 
discount the annuity payments using 
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the federal mid-term rate (as deter-
mined by the Secretary of the Treasury 
pursuant to section 1274(d)(1)(C)(ii) of 
the Code) applicable for the month the 
participant died based on monthly 
compounding. 

(2) Return of employee contributions— 
(i) General. Notwithstanding any other 
provision of this part, except as pro-
vided in paragraph (b)(2)(iii) of this sec-
tion, the PBGC may pay in a single in-
stallment (or a series of installments) 
instead of as an annuity, the value of 
the portion of an individual’s basic- 
type benefit derived from mandatory 
employee contributions, if: 

(A) The individual elects payment in 
a single installment (or a series of in-
stallments) before the sixty-first (61st) 
day after the date he or she receives 
notice that such an election is avail-
able; and 

(B) Payment in a single installment 
(or a series of installments) is con-
sistent with the plan’s provisions. For 
purposes of this part, the portion of an 
individual’s basic-type benefit derived 
from mandatory employee contribu-
tions is determined under § 4044.12 (pri-
ority category 2 benefits) of this chap-
ter, and the value of that portion is 
computed under the applicable rules 
contained in part 4044, subpart B, of 
this chapter. 

(ii) Set-off for distributions after termi-
nation. The amount to be returned 
under paragraph (b)(2)(i) of this section 
is reduced by the set-off amount. The 
set-off amount is the amount by which 
distributions made to the individual 
after the termination date exceed the 
amount that would have been distrib-
uted, exclusive of mandatory employee 
contributions, if the individual had 
withdrawn the mandatory employee 
contributions on the termination date. 

Example: Participant A is receiving a ben-
efit of $600 per month when the plan termi-
nates, $200 of which is derived from manda-
tory employee contributions. If the partici-
pant had withdrawn his contributions on the 
termination date, his benefit would have 
been reduced to $400 per month. The partici-
pant receives two monthly payments after 
the termination date. The set-off amount is 
$400. (The $600 actual payment minus the $400 
the participant would have received if he had 
withdrawn his contributions multiplied by 
the two months for which he received the 
extra payment.) 

(iii) Rollover amounts. The rule in 
paragraph (b)(2) of this section (dealing 
with return of employee contributions) 
does not apply to a participant’s accu-
mulated mandatory employee con-
tributions resulting from rollover 
amounts (as determined under 
§ 4044.12(c)(4)(i) of this chapter) or the 
benefit derived from such mandatory 
employee contributions. 

(c) Death benefits—(1) General. Not-
withstanding paragraph (a) of this sec-
tion, a benefit that would otherwise be 
guaranteed under the provisions of this 
subpart, except for the fact that it is 
payable solely in a single installment 
(or substantially so) upon the death of 
a participant, shall be paid by the 
PBGC as an annuity that has the same 
value as the single installment. The 
PBGC will in each case determine the 
amount and duration of the annuity 
based on all the facts and cir-
cumstances. 

(2) Exception. Except in the case of 
accumulated mandatory employee con-
tributions resulting from rollover 
amounts (as determined under 
§ 4044.12(c)(4)(i) of this chapter), upon 
the death of a participant the PBGC 
may pay in a single installment (or a 
series of installments) that portion of 
the participant’s accumulated manda-
tory employee contributions that is 
payable under the plan in a single in-
stallment (or a series of installments) 
upon the participant’s death. 

(d) Determination of lump sum amount. 
For purposes of paragraph (b)(1) of this 
section— 

(1) Benefits disregarded. In deter-
mining whether the lump-sum value of 
a benefit is $5,000 or less, the PBGC 
may disregard the value of any benefits 
the plan or the PBGC previously paid 
in lump-sum form or the plan paid by 
purchasing an annuity contract, the 
value of any benefits returned under 
paragraph (b)(2) of this section, and the 
value of any benefits the PBGC has not 
yet determined under section 4022(c) of 
ERISA. 

(2) Actuarial assumptions. PBGC will 
calculate the lump sum value of a ben-
efit by valuing the monthly annuity 
benefits payable in the form deter-
mined under § 4044.51(a) of this chapter 
and commencing at the time deter-
mined under § 4044.51(b) of this chapter. 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 01029 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



1020 

29 CFR Ch. XL (7–1–21 Edition) § 4022.8 

The actuarial assumptions used will be 
those described in § 4044.52 of this chap-
ter, except as follows: 

(i) Loading for expenses. There will be 
no adjustment to reflect the loading 
for expenses. 

(ii) Mortality assumption. The ‘‘appli-
cable mortality table’’ specified in sec-
tion 205(g)(3)(B)(i) of ERISA and sec-
tion 417(e)(3)(B) of the Code for the 
year containing the termination date 
will apply. 

(iii) Interest rate assumption. The ‘‘ap-
plicable interest rate’’ specified in sec-
tion 205(g)(3)(B)(ii) of ERISA and sec-
tion 417(e)(3)(C) of the Code for the 
month containing the termination date 
will apply. 

(iv) Date for determining lump sum 
value. The date as of which a lump sum 
value is calculated is the termination 
date, except that in the case of a subse-
quent insufficiency it is the date de-
scribed in section 4062(b)(1)(B) of 
ERISA. 

(e) Private-sector lump sum rates. 
PBGC provides lump sum interest rates 
for private-sector payments in appen-
dix C to this part. 

[61 FR 34028, July 1, 1996, as amended at 63 
FR 38306, July 16, 1998; 65 FR 14752, 14755, 
Mar. 17, 2000; 67 FR 16954, Apr. 8, 2002; 79 FR 
70094, Nov. 25, 2014; 85 FR 55591, Sept. 9, 2020] 

§ 4022.8 Form of payment. 
(a) In general. This section applies 

where benefits are not already in pay 
status. Except as provided in § 4022.7 
(relating to the payment of lump 
sums), the PBGC will pay benefits— 

(1) In the automatic PBGC form de-
scribed in paragraph (b) of this section; 
or 

(2) If an optional PBGC form de-
scribed in paragraph (c) of this section 
is elected, in that optional form. 

(b) Automatic PBGC form—(1) Partici-
pants—(i) Married participants. The 
automatic PBGC form with respect to 
a participant who is married at the 
time the benefit enters pay status is 
the form a married participant would 
be entitled to receive from the plan in 
the absence of an election. 

(ii) Unmarried participants. The auto-
matic PBGC form with respect to a 
participant who is unmarried at the 
time the benefit enters pay status is 
the form an unmarried person would be 

entitled to receive from the plan in the 
absence of an election. 

(2) Beneficiaries—(i) QPSA bene-
ficiaries. The automatic PBGC form 
with respect to the spouse of a married 
participant in a plan with a termi-
nation date on or after August 23, 1984, 
who dies before his or her benefit en-
ters pay status is the qualified pre-
retirement survivor annuity such a 
spouse would be entitled to receive 
from the plan in the absence of an elec-
tion. The PBGC will not charge the 
participant or beneficiary for this sur-
vivor benefit coverage for the time pe-
riod beginning on the plan’s termi-
nation date (regardless of whether the 
plan would have charged). 

(ii) Alternate payees. The automatic 
PBGC form with respect to an alter-
nate payee with a separate interest 
under a qualified domestic relations 
order is the form an unmarried partici-
pant would be entitled to receive from 
the plan in the absence of an election. 

(c) Optional PBGC forms—(1) Partici-
pant and beneficiary elections. A partici-
pant may elect any optional form de-
scribed in paragraphs (c)(4) or (c)(5) of 
this section. A beneficiary described in 
paragraph (b)(2) of this section (a 
QPSA beneficiary or an alternate 
payee) may elect any optional form de-
scribed in paragraphs (c)(4)(i) through 
(c)(4)(iv) of this section. 

(2) Permitted designees. A participant 
or beneficiary, whether married or un-
married, who elects an optional form 
with a survivor feature (e.g., a 5-year 
certain-and-continuous annuity or, in 
the case of a participant, a joint-and- 
50%-survivor annuity) may designate 
either a spouse or a non-spouse bene-
ficiary to receive survivor benefits. An 
optional joint-life form must be pay-
able to a natural person or (with the 
consent of the PBGC) to a trust for the 
benefit of one or more natural persons. 

(3) Spousal consent. In the case of a 
participant who is married at the time 
the benefit enters pay status, the elec-
tion of an optional form or the designa-
tion of a non-spouse beneficiary is 
valid only if the participant’s spouse 
consents. 

(4) Permitted optional single-life forms. 
The PBGC may offer benefits in the fol-
lowing single-life forms: 

(i) A straight-life annuity; 
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(ii) A 5-year certain-and-continuous 
annuity; 

(iii) A 10-year certain-and-continuous 
annuity; 

(iv) A 15-year certain-and-continuous 
annuity; and 

(v) The form an unmarried person 
would be entitled to receive from the 
plan in the absence of an election. 

(5) Permitted optional joint-life forms. 
The PBGC may offer benefits in the fol-
lowing joint-life forms: 

(i) A joint-and-50%-survivor annuity; 
(ii) A joint-and-50%-survivor-‘‘pop- 

up’’ annuity (i.e., where the partici-
pant’s benefit ‘‘pops up’’ to the unre-
duced level if the beneficiary dies 
first); 

(iii) A joint-and-75%-survivor annu-
ity; and 

(iv) A joint-and-100%-survivor annu-
ity. 

(6) Determination of benefit amount; 
starting benefit. To determine the 
amount of the benefit in an optional 
PBGC form— 

(i) Single-life forms. In the case of an 
optional PBGC form under paragraph 
(c)(4) of this section, the PBGC will 
first determine the amount of the ben-
efit in the form the plan would pay to 
an unmarried participant in the ab-
sence of an election. 

(ii) Joint-life forms. In the case of an 
optional PBGC form under paragraph 
(c)(5) of this section, the PBGC will 
first determine the amount of the ben-
efit in the form the plan would pay to 
a married participant in the absence of 
an election. For this purpose, the 
PBGC will treat a participant who des-
ignates a non-spouse beneficiary as 
being married to a person who is the 
same age as that non-spouse bene-
ficiary. 

(7) Determination of benefit amount; 
conversion factors. The PBGC will con-
vert the benefit amount determined 
under paragraph (c)(6) of this section to 
the optional form elected, using PBGC 
factors based on— 

(i) Mortality. Unisex mortality rates 
that are a fixed blend of 50 percent of 
the male mortality rates and 50 per-
cent of the female mortality rates from 
the 1983 Group Annuity Mortality 
Table as prescribed in Rev. Rul. 95–6, 
1995–1 C.B. 80 (Internal Revenue Service 
Cumulative Bulletins are available 

from the Superintendent of Docu-
ments, Government Printing Office, 
Washington, DC 20402); and 

(ii) Interest. An interest rate of six 
percent. 

(8) Determination of benefit amount; 
limitation. The PBGC will limit the ben-
efit amount determined under para-
graph (c)(7) of this section to the 
amount of the benefit it would pay in 
the form of a straight life annuity 
under paragraph (c)(4)(i) of this sec-
tion. 

(9) Incidental benefits. The PBGC will 
not pay an optional PBGC form with a 
death benefit (e.g., a joint-and-50%-sur-
vivor annuity) unless the death benefit 
would be an ‘‘incidental death benefit’’ 
under 26 CFR 1.401–1(b)(1)(i). If the 
death benefit would not be an ‘‘inci-
dental death benefit,’’ the PBGC may 
instead offer a modified version of the 
optional form under which the death 
benefit would be an ‘‘incidental death 
benefit.’’ 

(d) Change in benefit form. Once pay-
ment of a benefit starts, the benefit 
form cannot be changed. 

(e) PBGC discretion. The PBGC may 
make other optional annuity forms 
available subject to the rules in para-
graph (c) of this section. 

(f) Rollover amounts. The annuity ben-
efit resulting from rollover amounts 
(as determined under § 4044.12(c)(4) of 
this chapter) is combined with any 
other benefit under the plan and paid 
in the same form and at the same time 
as the other benefit. 

[67 FR 16954, Apr. 8, 2002, as amended at 79 
FR 70095, Nov. 25, 2014] 

§ 4022.9 Time of payment; benefit ap-
plications. 

(a) Time of payment. A participant 
may start receiving an annuity benefit 
from the PBGC (subject to the PBGC’s 
rules for starting benefit payments) on 
his or her Earliest PBGC Retirement 
Date as determined under § 4022.10 of 
this subchapter or, if later, the plan’s 
termination date. 

(b) Elections and consents. The PBGC 
may prescribe the time and manner for 
benefit elections to be made and spous-
al consents to be provided. 

(c) Benefit applications. The PBGC is 
not required to accept any application 
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for benefits not made in accordance 
with its forms and instructions. 

(d) Filing with the PBGC—(1) Method 
and date of filing. The PBGC applies the 
rules in subpart A of part 4000 of this 
chapter to determine permissible 
methods of filing with the PBGC under 
this part. Benefit applications and re-
lated submissions are treated as filed 
on the date received by the PBGC un-
less the instructions for the applicable 
form provide for an earlier date. Sub-
part C of part 4000 of this chapter pro-
vides rules for determining when the 
PBGC receives a submission. 

(2) Where to file. See § 4000.4 of this 
chapter for information on where to 
file. 

(3) Computation of time. The PBGC ap-
plies the rules in subpart D of part 4000 
of this chapter to compute any time 
period for filing under this part. 

[67 FR 16955, Apr. 8, 2002, as amended at 68 
FR 61353, Oct. 28, 2003] 

§ 4022.10 Earliest PBGC Retirement 
Date. 

The Earliest PBGC Retirement Date 
for a participant is the earliest date on 
which the participant could retire 
under plan provisions for purposes of 
section 4044(a)(3)(B) of ERISA. The Ear-
liest PBGC Retirement Date is deter-
mined in accordance with this § 4022.10. 
For purposes of this § 4022.10, ‘‘age’’ 
means the participant’s age as of his or 
her last birthday (unless otherwise re-
quired by the context). 

(a) Immediate annuity at or after age 
55. If the earliest date on which a par-
ticipant could separate from service 
with the right to receive an immediate 
annuity is on or after the date the par-
ticipant reaches age 55, the Earliest 
PBGC Retirement Date for the partici-
pant is the earliest date on which the 
participant could separate from service 
with the right to receive an immediate 
annuity. 

(b) Immediate annuity before age 55. If 
the earliest date on which a partici-
pant could separate from service with 
the right to receive an immediate an-
nuity is before the date the participant 
reaches age 55, the Earliest PBGC Re-
tirement Date for the participant is 
the date the participant reaches age 55 
(except as provided in paragraph (c) of 
this section). 

(c) Facts and circumstances. If a par-
ticipant could separate from service 
with the right to receive an immediate 
annuity before the date the participant 
reaches age 55, the PBGC will make a 
determination, under the facts and cir-
cumstances, as to whether the partici-
pant could retire under plan provisions 
for purposes of section 4044(a)(3)(B) of 
ERISA on an earlier date. If the PBGC 
determines, under the facts and cir-
cumstances, that the participant could 
retire under plan provisions for those 
purposes on an earlier date, that ear-
lier date is the Earliest PBGC Retire-
ment Date for the participant. In mak-
ing this determination, the PBGC will 
take into account plan provisions (e.g., 
the general structure of the provisions, 
the extent to which the benefit is sub-
sidized, and whether eligibility for the 
benefit is based on a substantial serv-
ice or age-and-service requirement), 
the age at which employees custom-
arily retire (under the particular plan 
or in the particular company or indus-
try, as appropriate), and all other rel-
evant considerations. Neither a plan’s 
reference to a separation from service 
at a particular age as a ‘‘retirement’’ 
nor the ability of a participant to re-
ceive an immediate annuity at a par-
ticular age necessarily makes the date 
the participant reaches that age the 
Earliest PBGC Retirement Date for the 
participant. The Earliest PBGC Retire-
ment Date determined by the PBGC 
under this paragraph (c) will never be 
earlier than the earliest date the par-
ticipant could separate from service 
with the right to receive an immediate 
annuity. 

(d) Examples. The following examples 
illustrate the operation of the rules in 
paragraphs (a) through (c) of this sec-
tion. 

(1) Normal retirement age. A plan’s 
normal retirement age is age 65. The 
plan does not offer a consensual lump 
sum or an immediate annuity upon 
separation before normal retirement 
age. The Earliest PBGC Retirement 
Date for a participant who, as of the 
plan’s termination date, is age 50 is the 
date the participant reaches age 65. 

(2) Early retirement age. A plan’s nor-
mal retirement age is age 65. The plan 
specifies an early retirement age of 60 
with 10 years of service. The plan does 
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not offer a consensual lump sum or an 
immediate annuity upon separation be-
fore early retirement age. The Earliest 
PBGC Retirement Date for a partici-
pant who, as of the plan’s termination 
date, is age 55 and has completed 10 
years of service is the date the partici-
pant reaches age 60. 

(3) Separation at any age. A plan’s 
normal retirement age is age 65. The 
plan specifies an early retirement age 
of 60 but offers an immediate annuity 
upon separation regardless of age. The 
Earliest PBGC Retirement Date for a 
participant who, as of the plan’s termi-
nation date, is age 35 is the date the 
participant reaches age 55, unless the 
PBGC determines under the facts and 
circumstances that the participant 
could ‘‘retire’’ for purposes of ERISA 
section 4044(a)(3)(B) on an earlier date, 
in which case the participant’s Earliest 
PBGC Retirement Date would be that 
earlier date. 

(4) Age 50 retirement common. A plan’s 
normal retirement age is age 60. The 
plan specifies an early retirement age 
of 50 but offers an immediate annuity 
upon separation regardless of age. The 
Earliest PBGC Retirement Date for a 
participant who, as of the plan’s termi-
nation date, is age 35 is the date the 
participant reaches age 55, unless the 
PBGC determines under the facts and 
circumstances that the participant 
could retire for purposes of ERISA sec-
tion 4044(a)(3)(B) on an earlier date, in 
which case the Earliest PBGC Retire-
ment Date would be that earlier date. 
For example, if it were common for 
participants to retire at age 50, the 
PBGC could determine that the partici-
pant’s Earliest PBGC Retirement Date 
would be the date the participant 
reached age 50. 

(5) ‘‘30-and-out’’ benefit. A plan’s nor-
mal retirement age is age 65. The plan 
offers an immediate annuity upon sepa-
ration regardless of age and a fully- 
subsidized annuity upon separation 
with 30 years of service. The Earliest 
PBGC Retirement Date for a partici-
pant who, as of the plan’s termination 
date, is age 48 and has completed 30 
years of service is the date the partici-
pant reaches age 55, unless the PBGC 
determines under the facts and cir-
cumstances that the participant could 
retire for purposes of ERISA section 

4044(a)(3)(B) on an earlier date, in 
which case the participant’s Earliest 
PBGC Retirement Date would be that 
earlier date. In this example, the PBGC 
generally would determine under the 
facts and circumstances that the par-
ticipant’s Earliest PBGC Retirement 
Date is the date the participant com-
pleted 30 years of service. 

(6) Typical airline pilots’ plan. An air-
line pilots’ plan has a normal retire-
ment age of 60. The plan specifies an 
early retirement age of 50 (with 5 years 
of service). The Earliest PBGC Retire-
ment Date for a participant who, as of 
the plan’s termination date, is age 48 
and has completed five years of service 
would be the date the participant 
reaches age 55, unless the PBGC deter-
mines under the facts and cir-
cumstances that the participant could 
retire for purposes of ERISA section 
4044(a)(3)(B) on an earlier date, in 
which case the participant’s Earliest 
PBGC Retirement Date would be that 
earlier date. In this example, the PBGC 
generally would determine under the 
facts and circumstances that the par-
ticipant’s Earliest PBGC Retirement 
Date is the date the participant 
reaches age 50. If the plan instead had 
provided for early retirement before 
age 50, the PBGC would consider all the 
facts and circumstances (including the 
plan’s normal retirement age and the 
age at which employees customarily 
retire in the airline industry) in deter-
mining whether to treat the date the 
participant reaches the plan’s early re-
tirement age as the participant’s Ear-
liest PBGC Retirement Date. 

(e) Special rule for ‘‘window’’ provi-
sions. For purposes of paragraphs (a), 
(b), and (c) of this section, the PBGC 
will treat a participant as being able, 
under plan provisions, to separate from 
service with the right to receive an im-
mediate annuity on a date before the 
plan’s termination date only if— 

(1) Eligibility for that immediate an-
nuity continues through the earlier 
of— 

(i) The plan’s termination date; or 
(ii) The date the participant actually 

separates from service with the right 
to receive an immediate annuity; and 
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(2) The participant satisfies the con-
ditions for eligibility for that imme-
diate annuity on or before the plan’s 
termination date. 

[67 FR 16955, Apr. 8, 2002] 

§ 4022.11 Guarantee of benefits relat-
ing to uniformed service. 

This section applies to a benefit of a 
participant who becomes reemployed 
after service in the uniformed services 
that is covered by the Uniformed Serv-
ices Employment and Reemployment 
Rights Act of 1994 (USERRA). 

(a) A benefit described in paragraph 
(b) of this section that would satisfy 
the requirements of § 4022.3(a) and (c) 
(together with any benefit earned for 
the period preceding military service) 
except for the fact that the participant 
was not reemployed on or before the 
termination date will be deemed to sat-
isfy those requirements if PBGC deter-
mines, based upon a demonstration by 
the participant or otherwise, that he or 
she became reemployed after the ter-
mination date and entitled to the ben-
efit under USERRA. 

(b) A benefit described in this para-
graph (b) is a benefit attributable to a 
period of service commencing before 
the termination date and ending on the 
termination date during which the par-
ticipant was serving in the uniformed 
services as defined in 38 U.S.C. 4303(13) 
(or was in a subsequent reemployment 
eligibility period) and to which the 
participant is entitled under USERRA. 

(c) Example: A plan’s vesting require-
ment is 5 years of service with the em-
ployer. A participant has completed 4 
years of service when he leaves em-
ployment for uniformed service. The 
plan terminates while the participant 
is in military service. As of the termi-
nation date, the participant would 
have had 5 years of service and 5 years 
of benefit accruals if he had remained 
continuously employed. Upon reem-
ployment after the termination date 
but within the time limits set by 
USERRA, the participant would have 
had 6 years of service under the plan 
for vesting and benefit accrual pur-
poses, if the plan had not terminated. 
PBGC would treat the participant as 
having a vested, nonforfeitable plan 
benefit with 5 years of vesting service 

and benefit accruals as of the termi-
nation date. 

(d) In the case of a PPA 2006 bank-
ruptcy termination, ‘‘bankruptcy filing 
date’’ is substituted for ‘‘termination 
date’’ each place that ‘‘termination 
date’’ appears in this section. 

[74 FR 59096, Nov. 17, 2009] 

Subpart B—Limitations on 
Guaranteed Benefits 

§ 4022.21 Limitations; in general. 
(a)(1) Subject to paragraphs (b), (c), 

(d), and (e) of this section, the PBGC 
will not guarantee that part of an in-
stallment payment that exceeds the 
dollar amount payable as a straight 
life annuity commencing at normal re-
tirement age, or thereafter, to which a 
participant would have been entitled 
under the provisions of the plan in ef-
fect on the termination date, on the 
basis of his credited service to such 
date. If the plan does not provide a 
straight life annuity either as its nor-
mal form of retirement benefit or as an 
option to the normal form, the PBGC 
will for purposes of this paragraph con-
vert the plan’s normal form benefit to 
a straight life annuity of equal actu-
arial value as determined by the PBGC. 

(2) The limitation of paragraph (a)(1) 
of this section shall not apply to: 

(i) A survivor’s benefit payable as an 
annuity on account of the death of a 
participant that occurred on or before 
the plan’s termination date and before 
the participant retired; 

(ii) A disability pension described in 
§ 4022.6 of this part; or 

(iii) A benefit payable in non-level in-
stallments that in combination with 
Social Security, Railroad Retirement, 
or workman’s compensation benefits 
yields a substantially level income if 
the projected income from the plan 
benefit over the expected life of the re-
cipient does not exceed the value of the 
straight life annuity described in para-
graph (a)(1) of this section. 

(b) The PBGC will not guarantee the 
payment of that part of any benefit 
that exceeds the limitations in section 
4022(b) of ERISA and this subpart B. 

(c)(1) Except as provided in paragraph 
(c)(2) of this section, the PBGC does 
not guarantee a benefit payable in a 
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single installment (or substantially so) 
upon the death of a participant or his 
surviving beneficiary unless that ben-
efit is substantially derived from a re-
duction in the pension benefit payable 
to the participant or surviving bene-
ficiary. 

(2) Paragraphs (a) and (c)(1) of this 
section do not apply to that portion of 
accumulated mandatory employee con-
tributions payable under a plan upon 
the death of a participant, and such a 
benefit is a pension benefit for purposes 
of this part. 

(d) The PBGC will not guarantee a 
joint-life annuity benefit payable to 
other than— 

(1) Natural persons; or 
(2) A trust or estate for the benefit of 

one or more natural persons. 
(e) PPA 2006 bankruptcy termination— 

(1) Substitution of bankruptcy filing date. 
In a PPA 2006 bankruptcy termination, 
‘‘bankruptcy filing date’’ is substituted 
for ‘‘termination date’’ each place that 
‘‘termination date’’ appears in para-
graph (a)(1) of this section. 

(2) Examples—(i) Straight-life annuity. 
A plan provides for normal retirement 
at age 65. If a participant terminates 
employment at or after age 55 with 25 
years of service, the plan will pay an 
unreduced early retirement benefit, 
plus a temporary supplement of $400 
per month until the participant 
reaches age 62. When the plan’s con-
tributing sponsor files a bankruptcy 
petition in 2008, a participant who is 
still working has a vested, accrued ben-
efit of $1,500 per month (as a straight- 
life annuity) and has satisfied the age 
and service requirements for the unre-
duced early retirement benefit. The 
participant retires eight months later, 
when his vested, accrued benefit is 
$1,530 per month (as a straight-life an-
nuity). He elects to receive his benefit 
as a straight-life annuity, and begins 
receiving a total benefit of $1,930: His 
$1,530 accrued benefit plus the $400 tem-
porary supplement. The plan termi-
nates six months later, during the 
sponsor’s bankruptcy. No Title IV limi-
tations apply to the participant’s ben-
efit, other than the limitation in para-
graph (a)(1) of this section. PBGC will 
guarantee $1,500, the amount of the 
participant’s accrued benefit (as a 

straight-life annuity) as of the bank-
ruptcy filing date. 

(ii) Joint-and-survivor annuity. The 
facts are the same as Example (i) 
(paragraph (e)(2)(i) of this section), ex-
cept that the participant elects to re-
ceive his benefit as a 50% joint-and-sur-
vivor annuity. Before plan termi-
nation, the participant was receiving a 
total benefit of $1,777: His $1,530 ac-
crued benefit, reduced by 10% for the 
survivor benefit, plus the $400 tem-
porary supplement. From the termi-
nation date until the participant 
reaches age 62, PBGC will guarantee 
$1,500: The $1,500 accrued benefit (as a 
straight-life annuity) as of the bank-
ruptcy filing date, reduced to $1,350 to 
reflect the 10% reduction for the sur-
vivor benefit, plus $150 of the tem-
porary supplement that, in combina-
tion with the $1,350, does not exceed 
the $1,500 accrued-at-normal limit. 
When the participant reaches age 62, 
his guaranteed benefit is reduced to 
$1,350, because under plan provisions 
the temporary supplement ceases at 
that time. 

[61 FR 34028, July 1, 1996, as amended at 67 
FR 16956, Apr. 8, 2002; 76 FR 34602, June 14, 
2011] 

§ 4022.22 Maximum guaranteeable ben-
efit. 

(a) In general. Subject to section 
4022B of ERISA and part 4022B of this 
chapter, and except as provided in 
paragraph (b) of this section, benefits 
payable with respect to a participant 
under a plan shall be guaranteed only 
to the extent that such benefits do not 
exceed the actuarial value of a benefit 
in the form of a life annuity payable in 
monthly installments, commencing at 
age 65, equal to the lesser of— 

(1) One-twelfth of the participant’s 
average annual gross income from his 
employer during either his highest-paid 
five consecutive calendar years in 
which he was an active participant 
under the plan, or if he was not an ac-
tive participant throughout the entire 
such period, the lesser number of cal-
endar years within that period in 
which he was an active participant 
under the plan; or 

(2) $750 multiplied by the fraction x/ 
$13,200 where ‘‘x’’ is the Social Security 
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contribution and benefit base deter-
mined under section 230 of the Social 
Security Act in effect at the termi-
nation date of the plan. 

(b) PPA 2006 bankruptcy termination. 
In a PPA 2006 bankruptcy termi-
nation— 

(1) The five-year period described in 
paragraph (a)(1) of this section shall 
not include any calendar years that 
end after the bankruptcy filing date. 

(2) ‘‘Bankruptcy filing date’’ is sub-
stituted for ‘‘termination date of the 
plan’’ in paragraph (a)(2) of this sec-
tion. Example: A contributing sponsor 
files a bankruptcy petition in 2007. The 
sponsor’s plan terminates in a distress 
termination with a termination date in 
2008. PBGC will compute participants’ 
maximum guaranteeable benefits based 
on the amount determined under para-
graph (a)(2) for 2007 ($4,125.00 as a 
straight-life annuity starting at age 
65). 

(c) Gross income. For purposes of para-
graph (a)(1) of this section— 

(1) Gross income means ‘‘earned in-
come’’ as defined in section 911(d)(2) of 
the Code, determined without regard to 
any community property laws. 

(2) If the plan is one to which more 
than one employer contributes, and 
during any calendar year the partici-
pant received gross income from more 
than one such contributing employer, 
then the amounts so received shall be 
aggregated in determining the partici-
pant’s gross income for the calendar 
year. 

(d) Rollover amounts. Any portion of a 
benefit derived from mandatory em-
ployee contributions resulting from 
rollover amounts (as determined under 
§ 4044.12(c)(4)(i) of this chapter) is dis-
regarded in applying the provisions of 
§§ 4022.22 and 4022.23. However, any por-
tion of a benefit derived from employer 
contributions resulting from rollover 
amounts (as determined under 
§ 4044.12(c)(4)(ii) of this chapter) is com-
bined with any other benefit under the 
plan for purposes of determining the 
maximum guaranteeable benefit under 
§§ 4022.22 and 4022.23. For example, as-
sume that a participant has an $80,000 
total annual plan benefit at age 65, of 
which $15,000 is derived from manda-
tory employee contributions resulting 
from rollover amounts and $5,000 is de-

rived from employer contributions re-
sulting from rollover amounts. The 
$15,000 benefit derived from employee 
contributions resulting from rollover 
amounts would be excluded in the de-
termination of the participant’s max-
imum guaranteeable amount. The par-
ticipant’s remaining $65,000 benefit (in-
cluding the $5,000 benefit derived from 
employer contributions resulting from 
rollover amounts) would be subject to 
the maximum guaranteeable benefit 
limitation. Assuming the plan termi-
nated in 2014, the participant’s max-
imum guaranteeable benefit of approxi-
mately $59,000 for a straight life annu-
ity at age 65 would effectively be in-
creased by the $15,000 benefit derived 
from employee contributions resulting 
from rollover amounts, resulting in 
total guaranteeable benefits of ap-
proximately $74,000. (The maximum 
guaranteeable benefit limitation would 
apply to the participant’s benefit de-
rived from employer contributions; as 
a result, $6,000 of the participant’s ben-
efit derived from employer contribu-
tions would not be guaranteeable by 
PBGC.) 

[76 FR 34602, June 14, 2011, as amended at 79 
FR 70095, Nov. 25, 2014] 

§ 4022.23 Computation of maximum 
guaranteeable benefits. 

(a) General. Where a benefit is pay-
able in any manner other than as a 
monthly benefit payable for life com-
mencing at age 65, the maximum 
guaranteeable monthly amount of such 
benefit shall be computed by applying 
the applicable factor or factors set 
forth in paragraphs (c)–(e) of this sec-
tion to the monthly amount computed 
under § 4022.22. In the case of a step- 
down life annuity, the maximum 
guaranteeable monthly amount of such 
benefit shall be computed in accord-
ance with paragraph (f) of this section. 

(b) Application of adjustment factors to 
monthly amount computed under 
§ 4022.22. (1) Each percentage increase 
or decrease computed under paragraphs 
(c), (d), and (e) of this section shall be 
added to or subtracted from a base of 
1.00, and the resulting amounts shall be 
multiplied. 

(2) The monthly amount computed 
under § 4022.22 shall be multiplied by 
the product computed pursuant to 
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paragraph (b)(1) of this section in order 
to determine the participant’s and/or 
beneficiary’s maximum benefit 
guaranteeable. 

(c) Annuitant’s age factor. If a partici-
pant or the beneficiary of a deceased 
participant is entitled to and chooses 
to receive his benefit at an age younger 
than 65, the monthly amount computed 
under § 4022.22 shall be reduced by the 
following amounts for each month up 
to the number of whole months below 
age 65 that corresponds to the later of 
the participant’s age at the termi-
nation date or his age at the time he 
begins to receive the benefit: For each 
of the 60 months immediately pre-
ceding the 65th birthday, the reduction 
shall be 7⁄12 of 1%; For each of the 60 
months immediately preceding the 60th 
birthday, the reduction shall be 4⁄12 of 
1%; For each of the 120 months imme-
diately preceding the 55th birthday, 
the reduction shall be 2⁄12 of 1%; and 
For each succeeding 120 months period, 
the monthly percentage reduction shall 
be 1⁄2 of that used for the preceding 120 
month period. 

(d) Factor for benefit payable in a form 
other than as a life annuity. When a ben-
efit is in a form other than a life annu-
ity payable in monthly installments, 
the monthly amount computed under 
§ 4022.22 shall be adjusted by the appro-
priate factors on a case-by-case basis 
by PBGC. This paragraph sets forth the 
adjustment factors to be used for sev-
eral common benefit forms payable in 
monthly installments. 

(1) Period certain and continuous annu-
ity. A period certain and continuous 
annuity means an annuity which is 
payable in periodic installments for 
the participant’s life, but for not less 
than a specified period of time whether 
or not the participant dies during that 
period. The monthly amount of a pe-
riod certain and continuous annuity 
computed under § 4022.22 shall be re-
duced by the following amounts for 
each month of the period certain subse-
quent to the termination date: 

For each month up to 60 months de-
duct 1⁄24 of 1%; 

For each month beyond 60 months 
deduct 1⁄12 of 1%. 

(i) A cash refund annuity means an 
annuity under which if the participant 
dies prior to the time when he has re-

ceived pension payments equal to a 
fixed sum specified in the plan, then 
the balance is paid as a lump-sum 
death benefit. A cash refund annuity 
shall be treated as a benefit payable for 
a period certain and continuous. The 
period of certainty shall be computed 
by dividing the amount of the lump- 
sum refund by the monthly amount to 
which the participant is entitled under 
the terms of the plan. 

(ii) An installment refund annuity 
means an annuity under which if the 
participant dies prior to the time he 
has received pension payments equal to 
a fixed sum specified in the plan, then 
the balance is paid as a death benefit in 
periodic installments equal in amount 
to the participant’s periodic benefit. 
An installment refund annuity shall be 
treated as a benefit payable for a pe-
riod certain and continuous. The period 
of certainty shall be computed by di-
viding the amount of the remaining re-
fund by the monthly amount to which 
the participant is entitled under the 
terms of the plan. 

(2) Joint and survivor annuity (contin-
gent basis). A joint and survivor annu-
ity (contingent basis) means an annu-
ity which is payable in periodic install-
ments to a participant for his life and 
upon his death is payable to his bene-
ficiary for the beneficiary’s life in the 
same or in a reduced amount. The 
monthly amount of a joint and sur-
vivor annuity (contingent basis) com-
puted under § 4022.22 shall be reduced 
by an amount equal to 10% plus 2⁄10 of 
1% for each percentage point in excess 
of 50% of the participant’s benefit that 
will continue to be paid to the bene-
ficiary. If the benefit payable to the 
beneficiary is less than 50 percent of 
the participant’s benefit, PBGC shall 
provide the adjustment factors to be 
used. 

(3) Joint and survivor annuity (joint 
basis). A joint and survivor annuity 
(joint basis) means an annuity which is 
payable in periodic installments to a 
participant and upon his death or the 
death of his beneficiary is payable to 
the survivor for the survivor’s life in 
the same or in a reduced amount. The 
monthly amount of a joint and sur-
vivor annuity (joint basis) computed 
under § 4022.22 shall be reduced by an 
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amount equal to 4⁄10 of 1% for each per-
centage point in excess of 50% of the 
participant’s original benefit that will 
continue to be paid to the survivor. If 
the benefit payable to the survivor is 
less than 50 percent of the participant’s 
original benefit, PBGC shall provide 
the adjustment factors to be used. 

(e) When a benefit is payable in a 
form described in paragraph (d)(2) or (3) 
of this section, and the beneficiary’s 
age is different from the participant’s 
age, by 15 years or less, the monthly 
amount computed under § 4022.22 shall 
be adjusted by the following amounts: 
If the beneficiary is younger than the 
participant, deduct 1% for each year of 
the age difference; If the beneficiary is 
older than the participant, add 1⁄2 of 1% 
for each year of the age difference. In 
computing the difference in ages, years 
over 65 years of age shall not be count-
ed. If the difference in age between the 
beneficiary and the participant is 
greater than 15 years, PBGC shall pro-
vide the adjustment factors to be used. 

(f) Step-down life annuity. A step- 
down life annuity means an annuity 
payable in a certain amount for the life 
of the participant plus a temporary ad-
ditional amount payable until the par-
ticipant attains an age specified in the 
plan. 

(1) The temporary additional amount 
payable under a step-down life annuity 
shall be converted to a life annuity 
payable in monthly installments by 
multiplying the appropriate factor 
based on the participant’s age and the 
number of remaining years of the tem-
porary additional benefit by the 
amount of the temporary additional 
benefit. The factors to be used are set 
forth in the table below. The amount of 
the monthly benefit so calculated shall 
be added to the level amount of the 
monthly benefit payable for life to de-
termine the level-life annuity that is 
equivalent to the step-down life annu-
ity. 

FACTORS FOR CONVERTING TEMPORARY ADDITIONAL BENEFIT UNDER STEP-DOWN LIFE ANNUITY 

Age of participant 1 at the later of the date 
the temporary additional benefit com-

mences or the date of plan termination 

Number of years temporary additional benefit is payable under the plan as of the 
date of plan termination 2 

1 2 3 4 5 6 7 8 9 10 

45 .............................................................. 0.060 0.117 0.170 0.220 0.268 0.315 0.355 0.395 0.435 0.475 
46 .............................................................. .061 .119 .173 .224 .273 .321 .362 .403 .444 .485 
47 .............................................................. .062 .121 .176 .228 .278 .327 .369 .411 .453 .495 
48 .............................................................. .063 .123 .179 .232 .283 .333 .376 .419 .462 .505 
49 .............................................................. .064 .125 .182 .236 .288 .339 .383 .427 .471 .515 
50 .............................................................. .065 .127 .185 .240 .293 .345 .390 .435 .480 .525 
51 .............................................................. .066 .129 .188 .244 .298 .351 .397 .443 .489 .535 
52 .............................................................. .067 .131 .191 .248 .303 .357 .404 .451 .498 .545 
53 .............................................................. .068 .133 .194 .252 .308 .363 .411 .459 .507 .555 
54 .............................................................. .069 .135 .197 .256 .313 .369 .418 .467 .516 .565 
55 .............................................................. .070 .137 .200 .260 .318 .375 .425 .475 .525 .575 
56 .............................................................. .072 .141 .206 .268 .328 .387 .439 .491 .543 ..........
57 .............................................................. .074 .145 .212 .276 .338 .399 .453 .507 .......... ..........
58 .............................................................. .076 .149 .218 .284 .348 .411 .467 .......... .......... ..........
59 .............................................................. .078 153 .224 .292 .358 .423 .......... .......... .......... ..........
60 .............................................................. .080 .157 .230 .300 .368 .......... .......... .......... .......... ..........
61 .............................................................. .082 .161 .236 .308 .......... .......... .......... .......... .......... ..........
62 .............................................................. .084 .165 .242 .......... .......... .......... .......... .......... .......... ..........
63 .............................................................. .086 .169 .......... .......... .......... .......... .......... .......... .......... ..........
64 .............................................................. .088 .......... .......... .......... .......... .......... .......... .......... .......... ..........

1 At last birthday. 
2 If the benefit is payable for less than 1 yr, the appropriate factor is obtained by multiplying the factor for 1 yr by a fraction, the 

numerator of which is the number of months the benefit is payable, and the denominator of which is 12. If the benefit is payable 
for 1 or more whole years, plus an additional number of months less than 12, the appropriate factor is obtained by linear inter-
polation between the factor for the number of whole years the benefit is payable and the factor for the next year. 

(2) If a participant is entitled to and 
chooses to receive a step-down life an-
nuity at an age younger than 65, the 
monthly amount computed under 
§ 4022.22 shall be adjusted by applying 
the factors set forth in paragraph (c) of 

this section in the manner described in 
paragraph (b) of this section. 

(3) If the level-life monthly benefit 
calculated pursuant to paragraph (f)(1) 
of this section exceeds the monthly 
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amount calculated pursuant to para-
graph (f)(2) of this section, then the 
monthly maximum benefit 
guaranteeable shall be a step-down life 
annuity under which the monthly 
amount of the temporary additional 
benefit and the amount of the monthly 
benefit payable for life, respectively, 
shall bear the same ratio to the month-
ly amount of the temporary additional 
benefit and the monthly benefit pay-
able for life provided under the plan, 
respectively, as the monthly benefit 
calculated pursuant to paragraph (f)(2) 
of this section bears to the monthly 
benefit calculated pursuant to para-
graph (f)(1) of this section. 

(g) PPA 2006 bankruptcy termination. 
(1) In a PPA 2006 bankruptcy termi-
nation, except as provided in the next 
sentence, ‘‘bankruptcy filing date’’ is 
substituted for ‘‘termination date’’ and 
‘‘date of plan termination’’ each place 
that ‘‘termination date’’ or ‘‘date of 
plan termination’’ appears in para-
graphs (c), (d), and (f) of this section. In 
any case in which an event (such as the 
death of a participant or beneficiary 
who was alive on the bankruptcy filing 
date) that affects who is receiving or 
will receive a benefit from PBGC has 
occurred on or before the termination 
date, PBGC will determine the factors 
in paragraphs (d), (e), and (f) based on 
the form of benefit that was being paid 
(or was payable) and the person who 
was receiving or was entitled to receive 
the benefit from PBGC as of the termi-
nation date. (The case of Participant C 
in the example below illustrates this 
exception.) 

(2) Example. (i) Facts. The contrib-
uting sponsor of a plan files a bank-
ruptcy petition in July 2007, and the 
sponsor’s plan terminates in a PBGC- 
initiated termination with a termi-
nation date in July 2008. At the bank-
ruptcy filing date: 

(A) Participant A was age 64 and re-
ceiving a benefit from the plan in the 
form of a 10-year certain-and-contin-
uous annuity, with 4 years remaining 
in the certain period. 

(B) Participant B was age 60 and 6 
months and was still working. She 
began receiving a benefit from the plan 
in the form of a 50% joint-and-survivor 
annuity when she turned 61 in January 

2008. Her spouse was the same age as 
she. 

(C) Participant C was age 60 and was 
receiving a $3,000/month benefit from 
the plan in the form of a 50% joint-and- 
survivor annuity, with his spouse, age 
58, as his beneficiary. Participant C he 
died in February 2008 and in March 2008 
his spouse began receiving a 50% sur-
vivor annuity of $1,500/month. 

(D) Participant D was age 59 and was 
still working; he began receiving a 
straight-life annuity from the PBGC in 
July 2010 when he was 62 years old. 

(ii) Conclusions. In accordance with 
§ 4022.22(b)(2), PBGC computes the max-
imum guaranteeable monthly benefit 
for Participants A, B, and D and for the 
spouse of Participant C based on the 
$4,125.00 amount determined under 
§ 4022.22(a)(2) for 2007. (The gross-in-
come-based limitation in § 4022.22(a)(1) 
does not apply to any of these partici-
pants.) 

(A) Participant A’s maximum 
guaranteeable monthly benefit is 
$3,759.53 [$4,125.00 × .93 (7% reduction 
for a benefit starting at age 64) × .98 
(2% reduction for a certain-and-contin-
uous annuity with 4 years remaining in 
the certain period)]. 

(B) Participant B’s maximum 
guaranteeable monthly benefit is 
$2,673.00 [$4,125.00 × .72 (28% reduction 
for a benefit starting at age 61) × .90 
(10% reduction due to the 50% joint- 
and-survivor feature)]. 

(C) Participant C’s spouse’s max-
imum guaranteeable monthly benefit 
is $2,351.25 [$4,125.00 × .57 (43% reduction 
for a benefit starting at age 58; no re-
duction for the form of benefit because 
the spouse’s survivor benefit is a 
straight-life annuity)]. Because that 
amount exceeds the spouse’s $1,500 
monthly survivor benefit, the spouse’s 
benefit is not reduced by the maximum 
guaranteeable benefit limitation. 

(D) Participant D’s maximum 
guaranteeable monthly benefit is 
$3,258.75 [$4,125.00 × .79 (21% reduction 
for a benefit starting at age 62)]. 

[61 FR 34028, July 1, 1996; 61 FR 36626, July 12, 
1996; 76 FR 34603, June 14, 2011] 

§ 4022.24 Benefit increases. 
(a) Scope. This section applies to all 

benefit increases, as defined in § 4022.2, 
that have been in effect for less than 
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five years preceding the termination 
date. 

(b) General rule. Benefit increases de-
scribed in paragraph (a) of this section 
are guaranteeable only to the extent 
provided in § 4022.25. 

(c) Computation of guaranteeable ben-
efit increases. Except as provided in 
paragraph (d) of this section pertaining 
to multiple benefit increases, the 
amount of a guaranteeable benefit in-
crease shall be the amount, if any, by 
which the monthly benefit calculated 
pursuant to paragraph (c)(1) of this sec-
tion (the monthly benefit provided 
under the terms of the plan as of the 
termination date, as limited by 
§ 4022.22) exceeds the monthly benefit 
calculated pursuant to paragraph (c)(4) 
of this section (the monthly benefit 
which would have been payable on the 
termination date if the benefit pro-
vided subsequent to the increase were 
equivalent, as of the date of the in-
crease, to the benefit provided prior to 
the increase). 

(1) Determine the amount of the 
monthly benefit payable on the termi-
nation date (or, in the case of a de-
ferred benefit, the monthly benefit 
which will become payable thereafter) 
under the terms of the plan subsequent 
to the increase, using service credited 
to the participant as of the termi-
nation date, that is guaranteeable pur-
suant to § 4022.22; 

(2) Determine, as of the date of the 
benefit increase, in accordance with 
the provisions of § 4022.23, the factors 
which would be used to calculate the 
monthly maximum benefit 
guaranteeable (i) under the terms of 
the plan prior to the increase and (ii) 
under the terms of the plan subsequent 
to the increase. However, when the 
benefit referred to in paragraph 
(c)(2)(ii) of this section is a joint and 
survivor benefit deferred as of the ter-
mination date and there is no bene-
ficiary on that date, the factors com-
puted in paragraph (c)(2)(ii) of this sec-
tion shall be determined as if the ben-
efit were payable only to the partici-
pant. Each set of factors determined 
under this paragraph shall be stated in 
the manner set forth in § 4022.23(b)(1); 

(3) Multiply the monthly benefit 
which would have been payable (or, in 
the case of a deferred benefit, would 

have become payable) under the terms 
of the plan prior to the increase based 
on service credited to the participant 
as of the termination date by a frac-
tion, the numerator of which is the 
product of the factors computed pursu-
ant to paragraph (c)(2)(ii) of this sec-
tion and the denominator of which is 
the product of the factors computed 
pursuant to paragraph (c)(2)(i) of this 
section. 

(4) Calculate the amount of the 
monthly benefit which would be pay-
able on the termination date if the 
monthly benefit computed in para-
graph (c)(3) of this section had been 
payable commencing on the date of the 
benefit increase (or, in the case of a de-
ferred benefit, would have become pay-
able thereafter). In the case of a ben-
efit which does not become payable 
until subsequent to the termination 
date, the amount of the monthly ben-
efit determined pursuant to this para-
graph is the same as the amount of the 
monthly benefit calculated pursuant to 
paragraph (c)(3) of this section. 

(d) Multiple benefit increases. (1) Where 
there has been more than one benefit 
increase described in paragraph (a) of 
this section, the amounts of 
guaranteeable benefit increases shall 
be calculated beginning with the ear-
liest increase, and each such amount 
(except for the amount resulting from 
the final benefit increase) shall be mul-
tiplied by a fraction, the numerator of 
which is the product of the factors, 
stated in the manner set forth in 
§ 4022.23(b)(1), used to calculate the 
monthly maximum guaranteeable ben-
efit under § 4022.22 and the denominator 
of which is the product of the factors 
used in the calculation under para-
graph (c)(2)(i) of this section. 

(2) Each benefit increase shall be 
treated separately for the purposes of 
§ 4022.25, except as otherwise provided 
in paragraph (d) of that section, and for 
the purposes of § 4022.26, as appropriate. 

(e) Except as provided in § 4022.27(c), 
for the purposes of §§ 4022.22 through 
4022.28, a benefit increase is deemed to 
be in effect commencing on the later of 
its adoption date or its effective date. 

(f) PPA 2006 bankruptcy termination. In 
a PPA 2006 bankruptcy termination, 
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except as provided in the next sen-
tence, ‘‘bankruptcy filing date’’ is sub-
stituted for ‘‘termination date’’ each 
place that ‘‘termination date’’ appears 
in paragraphs (a) and (c) of this sec-
tion. In any case in which an event 
(such as the death of a participant or 
beneficiary who was alive on the bank-
ruptcy filing date) that affects who is 
receiving or will receive a benefit from 
PBGC has occurred on or before the 
termination date, PBGC will compute 
the benefit based on the form of benefit 
that was being paid (or was payable) 
and the person who was receiving or 
was entitled to receive the benefit from 
PBGC as of the termination date, con-
sistent with § 4022.23(g). 

(g) Rollover amounts. Any portion of a 
benefit derived from mandatory em-
ployee contributions resulting from 
rollover amounts (as determined under 
§ 4044.12 (c)(4)(i) of this chapter) is dis-
regarded in applying the provisions of 
§§ 4022.24 through 4022.26. However, any 
portion of a benefit derived from em-
ployer contributions resulting from 
rollover amounts (as determined under 
§ 4044.12(c)(4)(ii) of this chapter) is com-
bined with any other benefit under the 
plan in applying the provisions of 
§§ 4022.24 through 4022.26. In such case, 
the benefit increase is deemed to be in 
effect on the date the rollover amounts 
are received by the plan. 

[61 FR 34028, July 1, 1996; 61 FR 36626, July 12, 
1996, as amended at 62 FR 67728, Dec. 30, 1997; 
76 FR 34603, June 14, 2011; 79 FR 25672, May 6, 
2014; 79 FR 70095, Nov. 25, 2014; 83 FR 49803, 
Oct. 3, 2018] 

§ 4022.25 Five-year phase-in of benefit 
guarantee. 

(a) Scope. This section applies to the 
guarantee of benefit increases which 
have been in effect for less than five 
years. 

(b) Phase-in formula. The amount of a 
benefit increase computed pursuant to 
§ 4022.24 shall be guaranteed to the ex-
tent provided in the following formula: 
the number of years the benefit in-
crease has been in effect, not to exceed 
five, multiplied by the greater of (1) 20 
percent of the amount computed pursu-
ant to § 4022.24; or (2) $20 per month. 

(c) Computation of years. In com-
puting the number of years a benefit 
increase has been in effect, each com-

plete 12-month period ending on or be-
fore the termination date during which 
such benefit increase was in effect con-
stitutes one year. 

(d) Multiple benefit increases. In apply-
ing the formula contained in paragraph 
(b) of this section, multiple benefit in-
creases within any 12-month period 
ending on or before the termination 
date and calculated from that date are 
aggregated and treated as one benefit 
increase. 

(e) Notwithstanding the provisions of 
paragraph (b) of this section, a benefit 
increase described in paragraph (a) of 
this section shall be guaranteed only if 
PBGC determines that the plan was 
terminated for a reasonable business 
purpose and not for the purpose of ob-
taining the payment of benefits by 
PBGC. 

(f) PPA 2006 bankruptcy termination. In 
a PPA 2006 bankruptcy termination, 
‘‘bankruptcy filing date’’ is substituted 
for ‘‘termination date’’ each place that 
‘‘termination date’’ appears in para-
graphs (c) and (d) of this section. Ex-
ample: A plan amendment that was 
adopted and effective in February 2007 
increased a participant’s benefit by 
$300 per month (as computed under 
§ 4022.24). The contributing sponsor of 
the plan filed a bankruptcy petition in 
March 2009 and the plan has a termi-
nation date in April 2010. PBGC’s guar-
antee of the participant’s benefit in-
crease is limited to $120 ($300 × 40%), 
because the increase was made more 
than 2 years but less than 3 years be-
fore the bankruptcy filing date. 

[61 FR 34028, July 1, 1996, as amended at 67 
FR 16956, Apr. 8, 2002; 76 FR 34603, June 14, 
2011; 83 FR 49804, Oct. 3, 2018] 

§ 4022.26 Benefit guarantee for partici-
pants who are majority owners. 

(a) Scope. This section applies to the 
guarantee of all benefits described in 
subpart A of this part (subject to the 
limitations in § 4022.21) with respect to 
participants who are majority owners 
at the termination date or who were 
majority owners at any time within 
the five-year period preceding that 
date. 

(b) Formula. Benefits provided by a 
plan are guaranteed to the extent pro-
vided in the following formula: The 
amount of the participant’s benefit 
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that PBGC would otherwise guarantee 
under section 4022 of ERISA and this 
part if the participant were not a ma-
jority owner, multiplied by a fraction 
not to exceed one, the numerator of 
which is the number of full years from 
the later of the effective date or the 
adoption date of the plan to the termi-
nation date, and the denominator of 
which is 10. 

(c) PPA 2006 bankruptcy termination. 
In a PPA 2006 bankruptcy termination, 
‘‘bankruptcy filing date’’ is substituted 
for ‘‘termination date’’ in paragraph 
(b) of this section. 

[83 FR 49804, Oct. 3, 2018] 

§ 4022.27 Phase-in of guarantee of un-
predictable contingent event bene-
fits. 

(a) Scope. This section applies to a 
benefit increase, as defined in § 4022.2, 
that is an unpredictable contingent 
event benefit (UCEB) and that is pay-
able with respect to an unpredictable 
contingent event (UCE) that occurs 
after July 26, 2005. 

(1) Examples of benefit increases 
within the scope of this section include 
unreduced early retirement benefits or 
other early retirement subsidies, or 
other benefits to the extent that such 
benefits would not be payable but for 
the occurrence of one or more UCEs. 

(2) Examples of UCEs within the 
scope of this section include full and 
partial closings of plants or other fa-
cilities, and permanent workforce re-
ductions, such as permanent layoffs. 
Permanent layoffs include layoffs dur-
ing which an idled employee continues 
to earn credited service (creep-type 
layoff) for a period of time at the end 
of which the layoff is deemed to be per-
manent. Permanent layoffs also in-
clude layoffs that become permanent 
upon the occurrence of an additional 
event such as a declaration by the em-
ployer that the participant’s return to 
work is unlikely or a failure by the em-
ployer to offer the employee suitable 
work in a specified area. 

(3) The examples in this section are 
not an exclusive list of UCEs or UCEBs 
and are not intended to narrow the 
statutory definitions, as further delin-
eated in Treasury Regulations. 

(b) Facts and circumstances. If PBGC 
determines that a benefit is a shut-

down benefit or other type of UCEB, 
the benefit will be treated as a UCEB 
for purposes of this subpart. PBGC will 
make such determinations based on the 
facts and circumstances, consistent 
with these regulations; how a benefit is 
characterized by the employer or other 
parties may be relevant but is not de-
terminative. 

(c) Date phase-in begins. (1) The date 
the phase-in of PBGC’s guarantee of a 
UCEB begins is determined in accord-
ance with subpart B of this part. For 
purposes of this subpart, a UCEB is 
deemed to be in effect as of the latest 
of— 

(i) The adoption date of the plan pro-
vision that provides for the UCEB, 

(ii) The effective date of the UCEB, 
or 

(iii) The date the UCE occurs. 
(2) The date the phase-in of PBGC’s 

guarantee of a UCEB begins is not af-
fected by any delay that may occur in 
placing participants in pay status due 
to removal of a restriction under sec-
tion 436(b) of the Code. See the example 
in paragraph (e)(8) of this section. 

(d) Date UCE occurs. For purposes of 
this section, PBGC will determine the 
date the UCE occurs based on plan pro-
visions and other facts and cir-
cumstances, including the nature and 
level of activity at a facility that is 
closing and the permanence of the 
event. PBGC will also consider, to the 
extent relevant, statements or deter-
minations by the employer, the plan 
administrator, a union, an arbitrator 
under a collective bargaining agree-
ment, or a court, but will not treat 
such statements or determinations as 
controlling. 

(1) The date a UCE occurs is deter-
mined on a participant-by-participant 
basis, or on a different basis, such as a 
facility-wide or company-wide basis, 
depending upon plan provisions and the 
facts and circumstances. For example, 
a benefit triggered by a permanent lay-
off of a participant would be deter-
mined with respect to each participant, 
and thus layoffs that occur on different 
dates would generally be distinct 
UCEs. In contrast, a benefit payable 
only upon a complete plant shutdown 
would apply facility-wide, and gen-
erally the shutdown date would be the 
date of the UCE for all participants 
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who work at that plant. Similarly, a 
benefit payable only upon the complete 
shutdown of the employer’s entire op-
erations would apply plan-wide, and 
thus the shutdown date of company op-
erations generally would be the date of 
the UCE for all participants. 

(2) For purposes of paragraph 
(c)(1)(iii) of this section, if a benefit is 
contingent upon more than one UCE, 
PBGC will apply the rule under Treas. 
Reg. § 1.436–1(b)(3)(ii) (26 CFR 1.436– 
1(b)(3)(ii)) (i.e., the date the UCE oc-
curs is the date of the latest UCE). 

(e) Examples. The following examples 
illustrate the operation of the rules in 
this section. Except as provided in Ex-
ample 8, no benefit limitation under 
Code section 436 applies in any of these 
examples. Unless otherwise stated, the 
termination is not a PPA 2006 bank-
ruptcy termination. 

Example 1. Date of UCE. (i) Facts: On Janu-
ary 1, 2006, a Company adopts a plan that 
provides an unreduced early retirement ben-
efit for participants with specified age and 
service whose continuous service is broken 
by a permanent plant closing or permanent 
layoff that occurs on or after January 1, 2007. 
On January 1, 2013, the Company informally 
and without announcement decides to close 
Facility A within a two-year period. On Jan-
uary 1, 2014, the Company’s Board of Direc-
tors passes a resolution directing the Com-
pany’s officers to close Facility A on or be-
fore September 1, 2014. On June 1, 2014, the 
Company issues a notice pursuant to the 
Worker Adjustment and Retraining Notifica-
tion (WARN) Act, 29 U.S.C. 2101, et seq., that 
Facility A will close, and all employees will 
be permanently laid off, on or about August 
1, 2014. The Company and the Union rep-
resenting the employees enter into collective 
bargaining concerning the closing of Facility 
A and on July 1, 2014, they jointly agree and 
announce that Facility A will close and em-
ployees who work there will be permanently 
laid off as of November 1, 2014. However, due 
to unanticipated business conditions, Facil-
ity A continues to operate until December 
31, 2014, when operations cease and all em-
ployees are permanently laid off. The plan 
terminates as of December 1, 2015. 

(ii) Conclusion: PBGC would determine that 
the UCE is the facility closing and perma-
nent layoff that occurred on December 31, 
2014. Because the date that the UCE occurred 
(December 31, 2014) is later than both the 
date the plan provision that established the 
UCEB was adopted (January 1, 2006) and the 
date the UCEB became effective (January 1, 
2007), December 31, 2014, would be the date 
the phase-in period under ERISA section 4022 

begins. In light of the plan termination date 
of December 1, 2015, the guarantee of the 
UCEBs of participants laid off on December 
31, 2014, would be 0 percent phased in. 

Example 2. Sequential layoffs. (i) Facts: The 
same facts as Example 1, with these excep-
tions: Not all employees are laid off on De-
cember 31, 2014. The Company and Union 
agree to and subsequently implement a shut-
down in which employees are permanently 
laid off in stages—one third of the employees 
are laid off on October 31, 2014, another third 
are laid off on November 30, 2014, and the re-
maining one-third are laid off on December 
31, 2014. 

(ii) Conclusion: Because the plan provides 
that a UCEB is payable in the event of either 
a permanent layoff or a plant shutdown, 
PBGC would determine that phase-in begins 
on the date of the UCE applicable to each of 
the three groups of employees. Because the 
first two groups of employees were perma-
nently laid off before the plant closed, Octo-
ber 31, 2014, and November 30, 2014, are the 
dates that the phase-in period under ERISA 
section 4022 begins for those groups. Because 
the third group was permanently laid off on 
December 31, 2014, the same date the plant 
closed, the phase-in period would begin on 
that date for that group. Based on the plan 
termination date of December 1, 2015, par-
ticipants laid off on October 31, 2014, and No-
vember 30, 2014, would have 20 percent of the 
UCEBs (or $20 per month, if greater) guaran-
teed under the phase-in rule. The guarantee 
of the UCEBs of participants laid off on De-
cember 31, 2014, would be 0 percent phased in. 

Example 3. Skeleton shutdown crews. (i) 
Facts: The same facts as Example 1, with 
these exceptions: The plan provides for an 
unreduced early retirement benefit for age/ 
service-qualified participants only in the 
event of a break in continuous service due to 
a permanent and complete plant closing. A 
minimal skeleton crew remains to perform 
primarily security and basic maintenance 
functions until March 31, 2015, when skeleton 
crew members are permanently laid off and 
the facility is sold to an unrelated invest-
ment group that does not assume the plan or 
resume business operations at the facility. 
The plan has no specific provision or past 
practice governing benefits of skeleton shut-
down crews. The plan terminates as of Janu-
ary 1, 2015. 

(ii) Conclusion: Because the continued em-
ployment of the skeleton crew does not ef-
fectively continue operations of the facility, 
PBGC would determine that there is a per-
manent and complete plant closing (for pur-
poses of the plan’s plant closing provision) as 
of December 31, 2014, which is the date the 
phase-in period under ERISA section 4022 be-
gins with respect to employees who incurred 
a break in continuous service at that time. 
The UCEB of those participants would be a 
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nonforfeitable benefit as of the plan termi-
nation date, but PBGC’s guarantee of the 
UCEB would be 0 percent phased in. In the 
case of the skeleton crew members, such par-
ticipants would not be eligible for the UCEB 
because they did not incur a break in contin-
uous service until after the plan termination 
date. (If the plan had a provision that there 
is no shutdown until all employees, includ-
ing any skeleton crew are terminated, or if 
the plan were reasonably interpreted to so 
provide in light of past practice, PBGC would 
determine that the date that the UCE oc-
curred was after the plan termination date. 
Thus the UCEB would not be a nonforfeitable 
benefit as of the plan termination date and 
therefore would not be guaranteeable.) 

Example 4. Creep-type layoff benefit/bank-
ruptcy of contributing sponsor. (i) Facts: A 
plan provides that participants who are at 
least age 55 and whose age plus years of con-
tinuous service equal at least 80 are entitled 
to an unreduced early retirement benefit if 
their continuous service is broken due to a 
permanent layoff. The plan further provides 
that a participant’s continuous service is 
broken due to a permanent layoff when the 
participant is terminated due to the perma-
nent shutdown of a facility, or the partici-
pant has been on layoff status for two years. 
These provisions were adopted and effective 
in 1990. Participant A is 56 years old and has 
25 years of continuous service when he is laid 
off in a reduction-in-force on May 15, 2014. He 
is not recalled to employment, and on May 
15, 2016, under the terms of the plan, his con-
tinuous service is broken due to the layoff. 
He goes into pay status on June 1, 2016, with 
an unreduced early retirement benefit. The 
contributing sponsor of Participant A’s plan 
files a bankruptcy petition under Chapter 11 
of the U.S. Bankruptcy Code on September 1, 
2017, and the plan terminates during the 
bankruptcy proceedings with a termination 
date of October 1, 2018. Under section 4022(g) 
of ERISA, because the plan terminated while 
the contributing sponsor was in bankruptcy, 
the five-year phase-in period ended on the 
bankruptcy filing date. 

(ii) Conclusion: PBGC would determine that 
the guarantee of the UCEB is phased in be-
ginning on May 15, 2016, the date of the later 
of the two UCEs necessary to make this ben-
efit payable (i.e., the first UCE is the initial 
layoff and the second UCE is the expiration 
of the two-year period without rehire). Since 
that date is more than one year (but less 
than two years) before the September 1, 2017, 
bankruptcy filing date, 20 percent of Partici-
pant A’s UCEB (or $20 per month, if greater) 
would be guaranteed under the phase-in rule. 

Example 5. Creep-type layoff benefit with pro-
vision for declaration that return to work un-
likely. (i) Facts: A plan provides that partici-
pants who are at least age 60 and have at 
least 20 years of continuous service are enti-
tled to an unreduced early retirement ben-

efit if their continuous service is broken by 
a permanent layoff. The plan further pro-
vides that a participant’s continuous service 
is broken by a permanent layoff if the partic-
ipant is laid off and the employer declares 
that the participant’s return to work is un-
likely. Participants may earn up to 2 years 
of credited service while on layoff. The plan 
was adopted and effective in 1990. On March 
1, 2014, Participant B, who is age 60 and has 
20 years of service, is laid off. On June 15, 
2014, the employer declares that Participant 
B’s return to work is unlikely. Participant B 
retires and goes into pay status as of July 1, 
2014. The employer files for bankruptcy on 
September 1, 2016, and the plan terminates 
during the bankruptcy. 

(ii) Conclusion: PBGC would determine that 
the phase-in period of the guarantee of the 
UCEB would begin on June 15, 2014—the later 
of the two UCEs necessary to make the ben-
efit payable (i.e., the first UCE is the initial 
layoff and the second UCE is the employer’s 
declaration that it is unlikely that Partici-
pant B will return to work). The phase-in pe-
riod would end on September 1, 2016, the date 
of the bankruptcy filing. Thus 40 percent of 
Participant B’s UCEB (or $40 per month, if 
greater) would be guaranteed under the 
phase-in rule. 

Example 6. Shutdown benefit with special 
post-employment eligibility provision. (i) Facts: 
A plan provides that, in the event of a per-
manent shutdown of a plant, a participant 
age 60 or older who terminates employment 
due to the shutdown and who has at least 20 
years of service is entitled to an unreduced 
early retirement benefit. The plan also pro-
vides that a participant with at least 20 
years of service who terminates employment 
due to a plant shutdown at a time when the 
participant is under age 60 also will be enti-
tled to an unreduced early retirement ben-
efit, provided the participant’s commence-
ment of benefits is on or after attainment of 
age 60 and the time required to attain age 60 
does not exceed the participant’s years of 
service with the plan sponsor. The plan im-
poses no other conditions on receipt of the 
benefit. Plan provisions were adopted and ef-
fective in 1990. On January 1, 2014, Partici-
pant C’s plant is permanently shut down. At 
the time of the shutdown, Participant C had 
20 years of service and was age 58. On June 1, 
2015, Participant C reaches age 60 and re-
tires. The plan terminates as of September 1, 
2015. 

(ii) Conclusion: PBGC would determine that 
the guarantee of the shutdown benefit is 
phased in from January 1, 2014, which is the 
date of the only UCE (the permanent shut-
down of the plant) necessary to make the 
benefit payable. Thus 20 percent of Partici-
pant C’s UCEB (or $20 per month, if greater) 
would be guaranteed under the phase-in rule. 

Example 7. Phase-in of retroactive UCEB. (i) 
Facts: As the result of a settlement in a 
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class-action lawsuit, a plan provision is 
adopted on September 1, 2014, to provide that 
age/service-qualified participants are enti-
tled to an unreduced early retirement ben-
efit if permanently laid off due to a plant 
shutdown occurring on or after January 1, 
2014. Benefits under the provision are pay-
able prospectively only, beginning March 1, 
2015. Participant A, who was age/service- 
qualified, was permanently laid off due to a 
plant shutdown occurring on January 1, 2014, 
and therefore he is scheduled to be placed in 
pay status as of March 1, 2015. The unreduced 
early retirement benefit is paid to Partici-
pant A beginning on March 1, 2015. The plan 
terminates as of February 1, 2017. 

(ii) Conclusion: PBGC would determine that 
the guarantee of the UCEB is phased in be-
ginning on March 1, 2015. This is the date the 
benefit was effective (since it was the first 
date on which the new benefit was payable), 
and it is later than the adoption date of the 
plan provision (September 1, 2014) and the 
date of the UCE (January 1, 2014). Thus 20 
percent of Participant A’s UCEB (or $20 per 
month, if greater) would be guaranteed 
under the phase-in rule. 

Example 8. Removal of IRC section 436 restric-
tion. (i)(A) Facts: A plan provision was adopt-
ed on September 1, 1989, to provide that age/ 
service-qualified participants are entitled to 
an unreduced early retirement benefit if per-
manently laid off due to a plant shutdown 
occurring after January 1, 1990. Participant 
A, who was age/service-qualified, was perma-
nently laid off due to a plant shutdown oc-
curring on April 15, 2014. The plan is a cal-
endar year plan. 

(B) Under the rules of Code section 436 
(ERISA section 206(g)) and Treasury regula-
tions thereunder, a plan cannot provide a 
UCEB payable with respect to an unpredict-
able contingent event, if the event occurs 
during a plan year in which the plan’s ad-
justed funding target attainment percentage 
is less than 60%. On March 17, 2014, the plan’s 
enrolled actuary issued a certification stat-
ing that the plan’s adjusted funding target 
attainment percentage for 2014 is 58%. There-
fore, the plan restricts payment of the unre-
duced early retirement benefit payable with 
respect to the shutdown on April 15, 2014. 

(C) On August 15, 2014, the plan sponsor 
makes an additional contribution to the plan 
that is designated as a contribution under 
Code section 436(b)(2) to eliminate the re-
striction on payment of the shutdown bene-
fits. On September 15, 2014, the plan’s en-
rolled actuary issues a certification stating 
that, due to the additional section 436(b)(2) 
contribution, the plan’s adjusted funding 
target attainment percentage for 2014 is 60%. 
On October 1, 2014, Participant A is placed in 
pay status for the unreduced early retire-
ment benefit and, as required under Code 
section 436 and Treasury regulations there-
under, is in addition paid retroactively the 

unreduced benefit for the period May 1, 2014 
(the date the unreduced early retirements 
would have become payable) through Sep-
tember 1, 2014. The plan terminates as of 
September 1, 2016. 

(ii) Conclusion: PBGC would determine that 
the guarantee of the UCEB is phased in be-
ginning on April 15, 2014, the date the UCE 
occurred. Because April 15, 2014, is later than 
both the date the UCEB was adopted (Sep-
tember 1, 1989) and the date the UCEB be-
came effective (January 1, 1990), it would be 
the date the phase-in period under ERISA 
section 4022 begins. Commencement of the 
phase-in period is not affected by the delay 
in providing the unreduced early retirement 
benefit to Participant A due to the operation 
of the rules of Code section 436 and the 
Treasury regulations thereunder. Thus 40 
percent of Participant A’s UCEB (or $40 per 
month, if greater) would be guaranteed 
under the phase-in rule. 

[79 FR 25672, May 6, 2014] 

§ 4022.28 Effect of tax disqualification. 

(a) General rule. Except as provided in 
paragraph (b) of this section, benefits 
accrued under a plan after the date on 
which the Secretary of the Treasury or 
his delegate issues a notice that any 
trust which is part of the plan no 
longer meets the requirements of sec-
tion 401(a) of the Code or that the plan 
no longer meets the requirements of 
section 404(a) of the Code or after the 
date of adoption of a plan amendment 
that causes the issuance of such a no-
tice shall not be guaranteed under this 
part. 

(b) Exceptions. The restriction on the 
guarantee of benefits set forth in para-
graph (a) of this section shall not apply 
if: 

(1) The Secretary of the Treasury or 
his delegate issues a notice stating 
that the original notice referred to in 
paragraph (a) of this section was erro-
neous; 

(2) The Secretary of the Treasury or 
his delegate finds that, subsequent to 
the issuance of the notice referred to in 
paragraph (a) of this section, appro-
priate action has been taken with re-
spect to the trust or plan to cause it to 
meet the requirements of sections 
401(a) or 404(a)(2) of the Code, respec-
tively, and issues a subsequent notice 
stating that the trust or plan meets 
such requirements; or 
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(3) The plan amendment is revoked 
retroactively to its original effective 
date. 

Subpart C—Section 4022(c) 
Benefits 

§ 4022.51 Determination of section 
4022(c) benefits in a PPA 2006 bank-
ruptcy termination. 

(a) Amount of unfunded nonguaranteed 
benefits. For purposes of this section, 
and subject to paragraph (b) of this sec-
tion, a plan’s amount of unfunded non-
guaranteed benefits means the plan’s 
outstanding amount of benefit liabil-
ities, as defined in section 4001(a)(19) of 
ERISA, determined as of the plan’s ter-
mination date. A plan’s amount of un-
funded nonguaranteed benefits is mul-
tiplied by the applicable recovery ratio 
to determine the aggregate amount to 
be allocated with respect to partici-
pants of the plan under section 
4022(c)(1) of ERISA. 

(b) Benefits included in unfunded non-
guaranteed benefits. For purposes of 
computing benefits under section 
4022(c) of ERISA in a PPA 2006 bank-
ruptcy termination, unfunded non-
guaranteed benefits are benefits under 
a plan as of the plan’s termination date 
that are neither guaranteed by PBGC 
(taking into account section 4022(g) of 
ERISA) nor funded by the plan’s assets 
(taking into account section 4044(e) of 
ERISA). 

(c) Determination of recovery ratio. In a 
PPA 2006 bankruptcy termination, the 
recovery ratio under section 4022(c)(3) 
of ERISA is determined as follows. The 
numerator is based on PBGC’s recov-
eries under section 4062, 4063, or 4064, 
valued as of the plan’s (or plans’) ter-
mination date (or dates). The denomi-
nator of the recovery ratio is based on 
the amount of unfunded benefit liabil-
ities, as defined in section 4001(a)(18) of 
ERISA, as of the plan’s (or plans’) ter-
mination date (or dates). 

[76 FR 34603, June 14, 2011] 

Subpart D—Benefit Reductions in 
Terminating Plans 

§ 4022.61 Limitations on benefit pay-
ments by plan administrator. 

(a) General. When § 4041.42 of this 
chapter requires a plan administrator 
to reduce benefits, the plan adminis-
trator shall limit benefit payments in 
accordance with this section. 

(b) Accrued benefit at normal retire-
ment. Except to the extent permitted 
by paragraph (d) of this section, a plan 
administrator may not pay that por-
tion of a monthly benefit payable with 
respect to any participant that exceeds 
the participant’s accrued benefit pay-
able at normal retirement age under 
the plan. For the purpose of applying 
this limitation, post-retirement benefit 
increases, such as cost-of-living adjust-
ments, are not considered to increase a 
participant’s benefit beyond his or her 
accrued benefit payable at normal re-
tirement age. 

(c) Maximum guaranteeable benefit. Ex-
cept to the extent permitted by para-
graph (d) of this section, a plan admin-
istrator may not pay that portion of a 
monthly benefit payable with respect 
to any participant, as limited by para-
graph (b) of this section, that exceeds 
the maximum guaranteeable benefit 
under section 4022(b)(3)(B) of ERISA 
and § 4022.22(a)(2) of this part, adjusted 
for age and benefit form, for the year of 
the proposed termination date. In a 
PPA 2006 bankruptcy termination, the 
maximum guaranteeable benefit is de-
termined as of the bankruptcy filing 
date, in accordance with §§ 4022.22(b) 
and 4022.23(g). 

(d) Estimated benefit payments. A plan 
administrator shall pay the monthly 
benefit payable with respect to each 
participant as determined under 
§ 4022.62 or § 4022.63, whichever produces 
the higher benefit. 

(e) PBGC authority to modify proce-
dures. In order to avoid abuse of the 
plan termination insurance system, in-
equitable treatment of participants 
and beneficiaries, or the imposition of 
unreasonable burdens on terminating 
plans, the PBGC may authorize or di-
rect the use of alternative procedures 
for determining benefit reductions. 

(f) Examples. This section is illus-
trated by the following examples. (For 
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examples addressing issues specific to a 
PPA 2006 bankruptcy termination, see 
§§ 4022.21(e), 4022.22(b), and 4022.23(g).) 

Example 1. Facts. On October 10, 1992, a plan 
administrator files with the PBGC a notice 
of intent to terminate in a distress termi-
nation that includes December 31, 1992, as 
the proposed termination date. A participant 
who is in pay status on December 31, 1992, 
has been receiving his accrued benefit of 
$2,500 per month under the plan. The benefit 
is in the form of a joint and survivor annuity 
(contingent basis) that will pay 50 percent of 
the participant’s benefit amount (i.e., $1,250 
per month) to his surviving spouse following 
the death of the participant. On December 
31, 1992, the participant is age 66, and his wife 
is age 56. 

Benefit reductions. Paragraph (b) of this 
section requires the plan administrator to 
cease paying benefits in excess of the ac-
crued benefit payable at normal retirement 
age. Because the participant is receiving 
only his accrued benefit, no reduction is re-
quired under paragraph (b). 

Paragraph (c) of this section requires the 
plan administrator to cease paying benefits 
in excess of the maximum guaranteeable 
benefit, adjusted for age and benefit form in 
accordance with the provisions of subpart B. 
The maximum guaranteeable benefit for 
plans terminating in 1992, the year of the 
proposed termination date, is $2,352.27 per 
month, payable in the form of a single life 
annuity at age 65. Because the participant is 
older than age 65, no adjustment is required 
under § 4022.23(c) based on the annuitant’s 
age factor. The benefit form is a joint and 
survivor annuity (contingent basis), as de-
fined in § 4022.23(d)(2). The required benefit 
reduction for this benefit form under 
§ 4022.23(d) is 10 percent. The corresponding 
adjustment factor is 0.90 (1.00–0.10). The ben-
efit reduction factor to adjust for the age dif-
ference between the participant and the ben-
eficiary is computed under § 4022.23(e). In 
computing the difference in ages, years over 
65 years of age are not taken into account. 
Therefore, the age difference is 9 years (65– 
56). The required percentage reduction when 
the beneficiary is 9 years younger than the 
participant is 9 percent. The corresponding 
adjustment factor is 0.91 (1.00–0.09). 

The maximum guaranteeable benefit ad-
justed for age and benefit form is $1,926.51 
($2,352.27 × 0.90 × 0.91) per month. Therefore, 
the plan administrator must reduce the par-
ticipant’s benefit payment from $2,500 to 
$1,926.51. If the participant dies after Decem-
ber 31, 1992, the plan administrator will pay 
his spouse $963.26 (0.50 × $1,926.51) per month. 

Example 2. Facts. The benefit of a partici-
pant who retired under a plan at age 60 is a 
reduced single life annuity of $400 per month 
plus a temporary supplement of $400 per 
month payable until age 62 (i.e., a step-down 

benefit). The participant’s accrued benefit 
under the plan is $450 per month, payable 
from the plan’s normal retirement age. On 
the proposed termination date, June 30, 1992, 
the participant is 61 years old. 

The maximum guaranteeable benefit ad-
justed for age under § 4022.23(c) of this chap-
ter is $1,693.63 ($2,352.27 × 0.72) per month. 
Since the benefit is payable as a single life 
annuity, no adjustment is required under 
§ 4022.23(d) for benefit form. 

Benefit reductions. The plan benefit of $800 
per month payable until age 62 exceeds the 
participant’s accrued benefit at normal re-
quirement age of $450 per month. Paragraph 
(b) of this section requires that, except to 
the extent permitted by paragraph (d), the 
plan benefit must be reduced to $450 per 
month. Since the levelized benefit of $404.10 
((0.082 × 50) + $400) per month, determined 
under § 4022.23(f), is less than the adjusted 
maximum guaranteeable benefit of $1,693.63 
per month, no further reduction in the $450 
per month benefit payment is required under 
paragraph (c) of this section. The plan ad-
ministrator next would determine the 
amount of the participant’s estimated ben-
efit under paragraph (d). 

Example 3. Facts. A retired participant is 
receiving a reduced early retirement benefit 
of $1,100 per month plus a temporary supple-
ment of $700 per month payable until age 62. 
The benefit is in the form of a single life an-
nuity. On the proposed termination date, No-
vember 30, 1992, the participant is 56 years 
old. 

The participant’s accrued benefit at nor-
mal retirement age under the plan is $1,200 
per month. The maximum guaranteeable 
benefit adjusted for age is $1,152.61 ($2,352.27 
× 0.49) per month. A form adjustment is not 
required. 

Benefit reductions. The plan benefit of $1,800 
per month payable from age 56 to age 62 ex-
ceeds the participant’s accrued benefit at 
normal retirement age of $1,200 per month. 
Therefore, under paragraph (b) of this sec-
tion, the plan administrator must reduce the 
temporary supplement to $100 per month. 

For the purpose of determining whether 
the reduced benefit, i.e., a level-life annuity 
of $1,100 per month and a temporary annuity 
supplement of $100 per month to age 62, ex-
ceeds the maximum guaranteeable benefit 
adjusted for age, the temporary annuity sup-
plement of $100 per month is converted to a 
level-life annuity equivalent in accordance 
with § 4022.23(f) of this chapter. The level-life 
annuity equivalent is $38.70 ($100 × 0.387). 
This, added to the life annuity of $1,100 per 
month, equals $1,138.70. Since the maximum 
guaranteeable benefit of $1,152.61 per month 
exceeds $1,138.70 per month, no further reduc-
tion is required under paragraph (c) of this 
section. 

The plan administrator next would deter-
mine the participant’s estimated benefit 
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under paragraph (d). Assume that the esti-
mated benefit under paragraph (d) is $780 per 
month until age 62 and $715 per month there-
after. The plan administrator would pay the 
participant $780 per month, reduced to $715 
per month at age 62, subject to the final ben-
efit determination made under title IV. 

Example 4. Facts. A retired participant is 
receiving a reduced early retirement benefit 
of $2,650 per month plus a temporary supple-
ment of $800 per month payable until age 62. 
The benefit is in the form of a joint and sur-
vivor annuity (contingent basis) that will 
pay 50 percent of the participant’s benefit 
amount to his surviving spouse following the 
death of the participant. On the proposed 
termination date, December 20, 1992, the par-
ticipant and his spouse are each 56 years old. 

The participant’s accrued benefit at nor-
mal retirement age under the plan is $3,000 
per month. The maximum guaranteeable 
benefit adjusted for age and the joint and 
survivor annuity (contingent basis) annuity 
form is $1,037.35 per month. An adjustment 
for age difference is not required because the 
participant and his spouse are the same age. 

Benefit reductions. The plan benefit of $3,450 
per month payable from age 56 to age 62 ex-
ceeds the participant’s accrued benefit at 
normal retirement age, which is $3,000 per 
month. Therefore, under paragraph (b) of 
this section, the plan administrator must re-
duce the participant’s benefit so that it does 
not exceed $3,000 per month. 

The level-life equivalent of the partici-
pant’s reduced benefit, determined using the 
§ 4022.23(f) adjustment factor, is $2,785.45 
(($350 × 0.387) + $2,650) per month. Since this 
benefit exceeds the participant’s maximum 
guaranteeable benefit of $1,037.35 per month, 
the plan administrator must reduce the par-
ticipant’s benefit payment so that it does 
not exceed the maximum guaranteeable ben-
efit. 

The ratio of (i) the participant’s maximum 
guaranteeable benefit to (ii) the level-life 
equivalent of the participant’s reduced ben-
efit (computed under the ‘‘accrued for nor-
mal retirement age’’ limitation) is used in 
converting the level-life maximum 
guaranteeable benefit to the step-down ben-
efit form. The level-life equivalent of the re-
duced benefit computed under the ‘‘accrued 
for normal retirement age’’ limitation is 
37.24 percent ($1,037.35/$2,785.45). Thus, the 
plan administrator must reduce the partici-
pant’s level-life benefit of $2,650 per month to 
$986.86 ($2,650 × 0.3724) and must further re-
duce the reduced temporary benefit of $350 
per month to $130.34 ($350 × 0.3724). Under 
paragraph (c) of this section, therefore, the 
participant’s maximum guaranteeable ben-
efit is $1,117.20 ($986.86 + $130.34) per month to 
age 62 and $986.86 per month thereafter, sub-
ject to any adjustment under paragraph (d) 
of this section. 

Assume that the estimated benefit under 
paragraph (d) is $1,005.48 per month to age 62 
and $888.17 per month thereafter. The plan 
administrator would reduce the participant’s 
benefit from $3,450 per month to $1,005.48 per 
month and pay this amount until age 62, at 
which time the benefit payment would be re-
duced to $888.17 per month, subject to the 
final benefit determination made under title 
IV. 

[61 FR 34028, July 1, 1996, as amended at 62 
FR 60428, Nov. 7, 1997; 76 FR 34604, June 14, 
2011] 

§ 4022.62 Estimated guaranteed ben-
efit. 

(a) General. The estimated guaran-
teed benefit payable with respect to 
each participant who is not a majority 
owner is computed under paragraph (c) 
of this section. The estimated guaran-
teed benefit payable with respect to 
each participant who is a majority 
owner is computed under paragraph (d) 
of this section. 

(b) Rules for determining benefits. For 
the purposes of determining entitle-
ment to a benefit and the amount of 
the estimated benefit under this sec-
tion, the following rules apply: 

(1) Non-PPA 2006 bankruptcy termi-
nation. In a non-PPA 2006 bankruptcy 
termination: 

(i) For benefits payable with respect 
to a participant who is in pay status on 
or before the proposed termination 
date, the plan administrator shall use 
the participant’s age and benefit pay-
able under the plan as of the proposed 
termination date. 

(ii) For benefits payable with respect 
to a participant who enters pay status 
after the proposed termination date, 
the plan administrator shall use the 
participant’s age as of the benefit com-
mencement date and his service and 
compensation as of the proposed termi-
nation date. 

(2) PPA 2006 bankruptcy termination. 
In a PPA 2006 bankruptcy termination: 

(i) For benefits payable with respect 
to a participant who is in pay status on 
or before the bankruptcy filing date, 
the plan administrator shall use the 
participant’s age and benefit payable 
under the plan as of the bankruptcy fil-
ing date. 

(ii) For benefits payable with respect 
to a participant who enters pay status 
after the bankruptcy filing date, the 
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plan administrator shall use the par-
ticipant’s age as of the benefit com-
mencement date and his service and 
compensation as of the bankruptcy fil-
ing date. 

(3) Participants with new benefits or 
benefit improvements. For the purpose of 
determining the estimated guaranteed 
benefit under paragraph (c) of this sec-
tion, only new benefits and benefit im-
provements that affect the benefit of 
the participant or beneficiary for 
whom the determination is made are 
taken into account. 

(4) Limitations on estimated guaranteed 
benefits. For the purpose of determining 
the estimated guaranteed benefit under 
paragraph (c) or (d) of this section, the 
benefit determined under paragraph 
(b)(1) or (b)(2) of this section is subject 
to the limitations set forth in § 4022.61 
(b) and (c). 

(5) Nothing in this paragraph (b) 
overrides the provisions of subparts A 
and B of part 4022 with respect to the 
requirements necessary for a benefit to 
be guaranteed by PBGC. 

(c) Estimated guaranteed benefit pay-
able with respect to a participant who is 
not a majority owner. For benefits pay-
able with respect to a participant who 
is not a majority owner, the estimated 
guaranteed benefit is determined under 
paragraph (c)(1) of this section, if no 
portion of the benefit is subject to the 
phase-in of plan termination insurance 
guarantees set forth in section 
4022(b)(1) of ERISA. In any other case, 
the estimated guaranteed benefit is de-
termined under paragraph (c)(2). ‘‘Ben-
efit subject to phase-in’’ means a ben-
efit that is subject to the phase-in of 
plan termination insurance guarantees 
set forth in section 4022(b)(1) of ERISA, 
determined without regard to section 
4022(b)(7) of ERISA. 

(1) Participants with no benefits subject 
to phase-in. In the case of a participant 
or beneficiary with no benefit improve-
ment (as defined in paragraph (c)(2)(ii)) 
or new benefit (as defined in paragraph 
(c)(2)(i)) in the five years preceding the 
proposed termination date, the esti-
mated guaranteed benefit is the benefit 
to which he or she is entitled under the 
rules in paragraph (b) of this section. 

(2) Participants with benefits subject to 
phase-in. In the case of a participant or 
beneficiary with a benefit improve-

ment or new benefit in the five years 
preceding the proposed termination 
date, the estimated guaranteed benefit 
is the benefit to which he or she is en-
titled under the rules in paragraph (b) 
of this section, multiplied by the mul-
tiplier determined according to para-
graphs (i), (ii), and (iii), but not less 
than the benefit to which he or she 
would have been entitled if the benefit 
improvement or new benefit had not 
been adopted. 

(i) From column (a) of Table I, select 
the line that applies according to the 
number of full years before the pro-
posed termination date since the plan 
was last amended to provide for a new 
benefit (or the number of full years 
since the plan was established, if it has 
never been amended to provide for a 
new benefit). ‘‘New benefit’’ means a 
change in the terms of the plan that re-
sults in (a) a participant’s or a bene-
ficiary’s eligibility for a benefit that 
was not previously available or to 
which he or she was not entitled (ex-
cluding a benefit that is actuarially 
equivalent to the normal retirement 
benefit to which the participant was 
previously entitled) or (b) an increase 
of more than twenty percent in the 
benefit to which a participant is enti-
tled upon entering pay status before 
his or her normal retirement age under 
the plan. ‘‘New benefits’’ result from 
liberalized participation or vesting re-
quirements, reductions in the age or 
service requirements for receiving un-
reduced benefits, additions of actuari-
ally subsidized benefits, and increases 
in actuarial subsidies. ‘‘New benefits’’ 
also result from increases that become 
payable by reason of the occurrence of 
an unpredictable contingent event 
(provided the event occurred after July 
26, 2005), to the extent the increase 
would not be payable but for the occur-
rence of the event; in the case of such 
new benefits, the date of the occur-
rence of the unpredictable contingent 
event is treated as the amendment date 
for purposes of Table I. The establish-
ment of a plan creates a new benefit as 
of the effective date of the plan. A 
change in the amount of a benefit is 
not deemed to be a ‘‘new benefit’’ if it 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 01049 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



1040 

29 CFR Ch. XL (7–1–21 Edition) § 4022.62 

results solely from a benefit improve-
ment. ‘‘New benefit’’ and ‘‘benefit im-
provement’’ are mutually exclusive 
terms. 

(ii) If there was no benefit improve-
ment under the plan during the one- 
year period ending on the proposed ter-
mination date, use the multiplier set 
forth in column (b) of Table I on the 
line selected from column (a). ‘‘Benefit 
improvement’’ means a change in the 
terms of the plan that results in (a) an 
increase in the benefit to which a par-
ticipant is entitled at his or her normal 
retirement age under the plan or (b) an 
increase in the benefit to which a par-
ticipant or beneficiary in pay status is 
entitled. 

(iii) If there was any benefit improve-
ment during the one-year period ending 
on the proposed termination date, use 
the multiplier set forth in column (c) 
of Table I on the line selected from col-
umn (a). 

TABLE I—APPLICABLE MULTIPLIER IF— 

Full years since last new benefit 
(a) 

No benefit 
improve-

ment during 
last year 

(b) 

Benefit im-
provement 
during last 

year 
(c) 

Five or more .............................. .90 .80 
Four ........................................... .80 .70 
Three ......................................... .65 .55 
Two ............................................ .50 .45 
Fewer than two .......................... .35 .30 

NOTE: The foregoing method of estimating guaranteed ben-
efits is based upon the PBGC’s experience with a wide range 
of plans and may not provide accurate estimates in certain 
circumstances. In accordance with § 4022.61(e), a plan ad-
ministrator may use a different method of estimation if he or 
she demonstrates to the PBGC that his proposed method will 
be more equitable to participants and beneficiaries. The 
PBGC may require the use of a different method in certain 
cases. 

(d) Estimated guaranteed benefit pay-
able with respect to a majority owner. For 
benefits payable with respect to each 
participant who is a majority owner, 
the estimated guaranteed benefit is the 
benefit to which he or she would be en-
titled under paragraph (c) of this sec-
tion but for his or her status as a ma-
jority owner, multiplied by a fraction, 
not to exceed one, the numerator of 
which is the number of full years from 
the later of the effective date or the 
adoption date of the plan to the pro-
posed termination date and the denom-
inator of which is 10. 

(e) PPA 2006 bankruptcy termination. 
In a PPA 2006 bankruptcy termination, 
‘‘bankruptcy filing date’’ is substituted 

for ‘‘proposed termination date’’ each 
place that ‘‘proposed termination 
date’’ appears in paragraphs (c) and (d) 
of this section. 

(f) Examples. This section is illus-
trated by the following examples. (For 
an example addressing issues specific 
to a PPA 2006 bankruptcy termination, 
see § 4022.25(f).) 

(1) Example 1—(i) Facts. A participant 
who is not a majority owner retired on 
December 31, 2011, at age 60 and began 
receiving a benefit of $600 per month. 
On January 1, 2009, the plan had been 
amended to allow participants to retire 
with unreduced benefits at age 60. Pre-
viously, a participant who retired be-
fore age 65 was subject to a reduction 
of 1⁄15 for each year by which his or her 
actual retirement age preceded age 65. 
On January 1, 2012, the plan’s benefit 
formula was amended to increase bene-
fits for participants who retired before 
January 1, 2012. As a result, the partici-
pant’s benefit was increased to $750 per 
month. There have been no other perti-
nent amendments. The proposed termi-
nation date is December 15, 2012. 

(ii) Estimated guaranteed benefit. (A) 
No reduction is required under 
§ 4022.61(b) or (c) because the partici-
pant’s benefit does not exceed either 
the participant’s accrued benefit at 
normal retirement age or the max-
imum guaranteeable benefit. (Post-re-
tirement benefit increases are not con-
sidered as increasing accrued benefits 
payable at normal retirement age.) 

(B) The amendment as of January 1, 
2009, resulted in a ‘‘new benefit’’ be-
cause the reduction in the age at which 
the participant could receive unre-
duced benefits increased the partici-
pant’s benefit entitlement at actual re-
tirement age by 5/15, which is more 
than the 20-percent increase threshold 
under paragraph (c)(2)(i) of this sec-
tion. The amendment of January 1, 
2012, which increased the participant’s 
benefit to $750 per month, is a ‘‘benefit 
improvement’’ because it is an increase 
in the amount of benefit for persons in 
pay status. (No percentage test applies 
in determining whether an increase in 
a pay status benefit is a benefit im-
provement.) 

(C) The multiplier for computing the 
amount of the estimated guaranteed 
benefit is taken from the third row of 
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Table I of this section (because the last 
new benefit had been in effect for three 
full years as of the proposed termi-
nation date) and column (c) (because 
there was a benefit improvement with-
in the one-year period preceding the 
proposed termination date). This mul-
tiplier is 0.55. Therefore, the amount of 
the participant’s estimated guaranteed 
benefit is $412.50 (0.55 × $750) per month. 

(2) Example 2—(i) Facts. A participant 
who is not a majority owner termi-
nated employment on December 31, 
2010. On January 1, 2012, she reached 
age 65 and began receiving a benefit of 
$250 per month. She had completed 
three years of service at her termi-
nation of employment and was fully 
vested in her accrued benefit. The 
plan’s vesting schedule had been 
amended on July 1, 2008. Under the 
schedule in effect before the amend-
ment, a participant with five years of 
service was 100 percent vested. There 
have been no other pertinent amend-
ments. The proposed termination date 
is December 31, 2012. 

(ii) Estimated guaranteed benefit. No 
reduction is required under § 4022.61(b) 
or (c) because the participant’s benefit 
does not exceed either her accrued ben-
efit at normal retirement age or the 
maximum guaranteeable benefit. The 
plan’s change of vesting schedule cre-
ated a new benefit for the participant. 
Because the amendment was in effect 
for four full years before the proposed 
termination date, the second row of 
Table I of this section is used to deter-
mine the applicable multiplier for esti-
mating the amount of the participant’s 
guaranteed benefit. Because the partic-
ipant did not receive any benefit im-
provement during the 12-month period 
ending on the proposed termination 
date, column (b) of the table is used. 
Therefore, the multiplier is 0.80, and 
the amount of the participant’s esti-
mated guaranteed benefit is $200 (0.80 × 
$250) per month. 

(3) Example 3—(i) Facts. A participant 
who is a majority owner retired before 
the proposed termination date of April 
30, 2012. The plan was in effect for 
seven full years as of the proposed ter-
mination date. On the proposed termi-
nation date he was entitled to receive a 
benefit of $2,000 per month. No reduc-

tion of this benefit is required under 
§ 4022.61(b) or (c). 

(ii) Estimated guaranteed benefit. Para-
graph (d) of this section is used to com-
pute the amount of the estimated guar-
anteed benefit of majority owners. Con-
sequently, the amount of this partici-
pant’s estimated guaranteed benefit is 
$1,400 ($2,000 × 7⁄10) per month. 

(4) Example 4—(i) Facts. A participant 
who is a majority owner retired before 
the proposed termination date of April 
30, 2012. The plan was in effect for 12 
full years as of the proposed termi-
nation date. On the proposed termi-
nation date he was entitled to receive a 
benefit of $2,000 per month. No reduc-
tion of this benefit is required under 
§ 4022.61(b) or (c). 

(ii) Estimated guaranteed benefit. Para-
graph (d) of this section is used to com-
pute the amount of the estimated guar-
anteed benefit of majority owners. 
Since the plan was in effect for more 
than 10 years as of the proposed termi-
nation date, the amount of this partici-
pant’s estimated guaranteed benefit is 
$2,000 per month. 

[61 FR 34028, July 1, 1996; 61 FR 36626, July 12, 
1996; 76 FR 34604, June 14, 2011; 79 FR 25674, 
May 6, 2014; 83 FR 49804, Oct. 3, 2018] 

§ 4022.63 Estimated asset-funded ben-
efit. 

(a) General. If the conditions specified 
in paragraph (b) exist, the plan admin-
istrator shall determine each partici-
pant’s estimated asset-funded benefit. 
The estimated asset-funded benefit 
payable with respect to each partici-
pant who is not a majority owner is 
computed under paragraph (c) of this 
section. The estimated asset-funded 
benefit payable with respect to each 
participant who is a majority owner is 
computed under paragraph (d) of this 
section. 

(b) Conditions for use of this section. 
The conditions set forth in this para-
graph must be satisfied in order to 
make use of the procedures set forth in 
this section. If the specified conditions 
exist, estimated asset-funded benefits 
must be determined in accordance with 
these procedures (or in accordance with 
alternative procedures authorized by 
the PBGC under § 4022.61(f)) for each 
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participant and beneficiary whose ben-
efit under the plan exceeds the limita-
tions contained in § 4022.61(b) or (c) or 
who is a majority owner or the bene-
ficiary of a majority owner. If the spec-
ified conditions do not exist, title IV 
benefits may be estimated by the plan 
administrator in accordance with pro-
cedures authorized by the PBGC, but 
no such estimate is required. The con-
ditions are as follows: 

(1) An actuarial valuation of the plan 
has been performed for a plan year be-
ginning not more than eighteen 
months before the proposed termi-
nation date. If the interest rate used to 
value plan liabilities in this valuation 
exceeded the applicable valuation in-
terest rates and factors under appendix 
B to part 4044 of this chapter in effect 
on the proposed termination date, the 
value of benefits in pay status and the 
value of vested benefits not in pay sta-
tus on the valuation date must be con-
verted to the PBGC’s valuation rates 
and factors. 

(2) The plan has been in effect for at 
least five full years before the proposed 
termination date, and the most recent 
actuarial valuation demonstrates that 
the value of plan assets, reduced by 
employee contributions remaining in 
the plan and interest credited thereon 
under the terms of the plan, exceeds 
the present value, adjusted as required 
under paragraph (b)(1), of all plan bene-
fits in pay status on the valuation 
date. 

(3) PPA 2006 bankruptcy termination. 
In a PPA 2006 bankruptcy termination, 
‘‘bankruptcy filing date’’ is substituted 
for ‘‘proposed termination date’’ in the 
first sentence of paragraph (b)(2) of this 
section. 

(c) In general—(1) Estimated asset- 
funded benefit payable with respect to a 
participant who is not a majority owner. 
For benefits payable with respect to a 
participant who is not a majority 
owner, the estimated asset-funded ben-
efit is the estimated priority category 
3 benefit computed under this para-
graph. Priority category 3 benefits are 
payable with respect to participants 
who were, or could have been, in pay 
status three full years prior to the pro-
posed termination date. The estimated 
priority category 3 benefit is computed 
by multiplying the benefit payable 

with respect to the participant under 
§ 4022.62 (b)(1) and (b)(2) by a fraction, 
not to exceed one— 

(i) The numerator of which is the 
benefit that would be payable with re-
spect to the participant at normal re-
tirement age under the provisions of 
the plan in effect on the date five full 
years before the proposed termination 
date, based on the participant’s age, 
service, and compensation as of the 
earlier of the participant’s benefit 
commencement date or the proposed 
termination date, and 

(ii) The denominator of which is the 
benefit that would be payable with re-
spect to the participant at normal re-
tirement age under the provisions of 
the plan in effect on the proposed ter-
mination date, based on the partici-
pant’s age, service, and compensation 
as of the earlier of the participant’s 
benefit commencement date or the pro-
posed termination date. 

(2) PPA 2006 bankruptcy termination. 
In a PPA 2006 bankruptcy termination, 
‘‘bankruptcy filing date’’ is substituted 
for ‘‘proposed termination date’’ each 
place that ‘‘proposed termination 
date’’ appears in paragraph (c)(1) of 
this section. 

(d) Estimated asset-funded benefit pay-
able with respect to a majority owner. For 
benefits payable with respect to a par-
ticipant who is a majority owner, the 
estimated asset-funded benefit is the 
higher of the benefit computed under 
paragraph (c) of this section or the ben-
efit computed under this paragraph. 

(1) The plan administrator shall first 
calculate the estimated guaranteed 
benefit payable with respect to the ma-
jority owner as if he or she were not a 
majority owner, using the method set 
forth in § 4022.62(c). 

(2) The benefit computed under para-
graph (d)(1) shall be multiplied by the 
priority category 4 funding ratio. The 
category 4 funding ratio is the ratio of 
x to y, not to exceed one, where— 

(i) In a plan with priority category 3 
benefits, x equals plan assets minus 
employee contributions remaining in 
the plan on the valuation date, with in-
terest credited thereon under the terms 
of the plan, and the present value of 
benefits in pay status, and y equals the 
present value of all vested benefits not 
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in pay status minus such employee 
contributions and interest; or 

(ii) In a plan with no priority cat-
egory 3 benefits, x equals plan assets 
minus employee contributions remain-
ing in the plan on the valuation date, 
with interest credited thereon under 
the terms of the plan, and y equals the 
present value of all vested benefits 
minus such employee contributions 
and interest. 

(e) Examples. This section is illus-
trated by the following examples: 

(1) Example 1—(i) Facts. (A) A partici-
pant who is not a majority owner was 
eligible to retire 3.5 years before the 
proposed termination date. The partici-
pant retired two years before the pro-
posed termination date with 20 years of 
service. Her final five years’ average 
salary was $45,000, and she was entitled 
to an unreduced early retirement ben-
efit of $1,500 per month payable as a 
single life annuity. This retirement 
benefit does not exceed the limitation 
in § 4022.61(b) or (c). 

(B) On the participant’s benefit com-
mencement date, the plan provided for 
a normal retirement benefit of 2 per-
cent of the final five years’ salary 
times the number of years of service. 
Five years before the proposed termi-
nation date, the percentage was 1.5 per-
cent. The amendments improving bene-
fits were put into effect 3.5 years before 
the proposed termination date. There 
were no other amendments during the 
five-year period. 

(C) The participant’s estimated guar-
anteed benefit computed under 
§ 4022.62(c) is $1,500 per month times 0.90 
(the factor from column (b) of Table I 
in § 4022.62(c)(2)), or $1,350 per month. It 
is assumed that the plan meets the 
conditions set forth in paragraph (b) of 
this section, and the plan adminis-
trator is therefore required to estimate 
the asset-funded benefit. 

(ii) Estimated asset-funded benefit. (A) 
For a participant who is not a majority 
owner, the amount of the estimated 
asset-funded benefit is the estimated 
priority category 3 benefit computed 
under paragraph (c) of this section. 
This amount is computed by multi-
plying the participant’s benefit under 
the plan as of the later of the proposed 
termination date or the benefit com-
mencement date by the ratio of the 

normal retirement benefit under the 
provisions of the plan in effect five 
years before the proposed termination 
date and the normal retirement benefit 
under the plan provisions in effect on 
the proposed termination date. 

(B) Thus, the numerator of the ratio 
is the benefit that would be payable to 
the participant under the normal re-
tirement provisions of the plan five 
years before the proposed termination 
date, based on her age, service, and 
compensation on her benefit com-
mencement date. The denominator of 
the ratio is the benefit that would be 
payable to the participant under the 
normal retirement provisions of the 
plan in effect on the proposed termi-
nation date, based on her age, service, 
and compensation as of the earlier of 
her benefit commencement date or the 
proposed termination date. Since the 
only different factor in the numerator 
and denominator is the salary percent-
age, the amount of the estimated asset- 
funded benefit is $1,125 (0.015/0.020 × 
$1,500) per month. This amount is less 
than the estimated guaranteed benefit 
of $1,350 per month. Therefore, in ac-
cordance with § 4022.61(d), the benefit 
payable to the participant is $1,350 per 
month. 

(iii) PPA 2006 bankruptcy termination. 
In a PPA 2006 bankruptcy termination, 
the methodology would be the same, 
but ‘‘bankruptcy filing date’’ would be 
substituted for ‘‘proposed termination 
date’’ each place that ‘‘proposed termi-
nation date’’ appears in the example, 
and the numbers would change accord-
ingly. 

(2) Example 2—(i) Facts. (A) A partici-
pant who is a majority owner retired 
on the proposed termination date of 
October 31, 2012. The original plan had 
been in effect for seven full years as of 
the proposed termination date. Under 
the provisions of the plan in effect five 
years before the proposed termination 
date, the participant is entitled to a 
single life annuity of $500 per month. 
The plan was amended to increase ben-
efits three full years before the pro-
posed termination date. Under these 
plan amendments, the participant is 
entitled to a single life annuity of 
$1,000 per month. 

(B) The participant’s estimated guar-
anteed benefit computed under 
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§ 4022.62(d) is $455 per month ($1,000 × 
0.65 × 7⁄10). 

(C) It is assumed that all of the con-
ditions in paragraph (b) of this section 
have been met. Plan assets equal $2 
million. The present value of all bene-
fits in pay status is $1.5 million based 
on applicable PBGC interest rates. 
There are no employee contributions 
and the present value of all vested ben-
efits that are not in pay status is $0.75 
million based on applicable PBGC in-
terest rates. 

(ii) Estimated asset-funded benefit. (A) 
Paragraph (d) of this section provides 
that the amount of the estimated 
asset-funded benefit payable with re-
spect to a participant who is a major-
ity owner is the higher of the esti-
mated priority category 3 benefit com-
puted under paragraph (c) of this sec-
tion or the estimated priority category 
4 benefit computed under paragraph (d) 
of this section. 

(B) Under paragraph (c) of this sec-
tion, the participant’s estimated pri-
ority category 3 benefit is $500 ($1,000 × 
$500/$1,000) per month. 

(C) Under paragraph (d) of this sec-
tion, the participant’s estimated pri-
ority category 4 benefit is the esti-
mated guaranteed benefit computed 
under § 4022.62(c) (i.e., as if the partici-
pant were not a majority owner) multi-
plied by the priority category 4 funding 
ratio. Since the plan has priority cat-
egory 3 benefits, the ratio is deter-
mined under paragraph (d)(2)(i) of this 
section. The numerator of the ratio is 
plan assets minus the present value of 
benefits in pay status. The denomi-
nator of the ratio is the present value 
of all vested benefits that are not in 
pay status. The participant’s estimated 
guaranteed benefit under § 4022.62(c) is 
$1,000 per month times 0.65 (the factor 
from column (b) of Table I in 
§ 4022.62(c)(2)), or $650 per month. Multi-
plying $650 by the category 4 funding 
ratio of 2⁄3 (($2 million¥$1.5 million)/ 
$0.75 million) produces an estimated 
category 4 benefit of $433.33 per month. 

(D) Because the estimated category 4 
benefit so computed is less than the es-
timated category 3 benefit so com-
puted, the estimated category 3 benefit 
is the estimated asset-funded benefit. 
Because the estimated category 3 ben-
efit so computed is greater than the es-

timated guaranteed benefit of $455 per 
month, in accordance with § 4022.61(d), 
the benefit payable to the participant 
is the estimated priority category 3 
benefit of $500 per month. 

[61 FR 34028, July 1, 1996; 61 FR 36626, July 12, 
1996, as amended at 76 FR 34604, June 14, 2011; 
83 FR 49805, Oct. 3, 2018] 

Subpart E—PBGC Recoupment 
and Reimbursement of Benefit 
Overpayments and Under-
payments 

§ 4022.81 General rules. 
(a) Recoupment of benefit overpay-

ments. If at any time the PBGC deter-
mines that net benefits paid with re-
spect to any participant in a PBGC- 
trusteed plan exceed the total amount 
to which the participant (and any bene-
ficiary) is entitled up to that time 
under title IV of ERISA, and the par-
ticipant (or beneficiary) is, as of the 
termination date, entitled to receive 
future benefit payments, the PBGC will 
recoup the net overpayment in accord-
ance with paragraph (c) of this section 
and § 4022.82. Notwithstanding the pre-
vious sentence, the PBGC may, in its 
discretion, recover overpayments by 
methods other than recouping in ac-
cordance with the rules in this subpart. 
The PBGC will not normally do so un-
less net benefits paid after the termi-
nation date exceed those to which a 
participant (and any beneficiary) is en-
titled under the terms of the plan be-
fore any reductions under subpart D. 

(b) Reimbursement of benefit underpay-
ments. If at any time the PBGC deter-
mines that net benefits paid with re-
spect to a participant in a PBGC- 
trusteed plan are less than the amount 
to which the participant (and any bene-
ficiary) is entitled up to that time 
under title IV of ERISA, the PBGC will 
reimburse the participant or bene-
ficiary for the net underpayment in ac-
cordance with paragraph (c) of this sec-
tion and § 4022.83. 

(c) Amount to be recouped or reim-
bursed. In order to determine the 
amount to be recouped from, or reim-
bursed to, a participant (or bene-
ficiary), the PBGC will calculate a 
monthly account balance for each 
month ending after the termination 
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date. The PBGC will start with a bal-
ance of zero as of the end of the cal-
endar month ending immediately prior 
to the termination date and determine 
the account balance as of the end of 
each month thereafter as follows: 

(1) Debit for overpayments. The PBGC 
will subtract from the account balance 
the amount of overpayments made in 
that month. Only overpayments made 
on or after the latest of the proposed 
termination date, the termination 
date, or, if no notice of intent to termi-
nate was issued, the date on which pro-
ceedings to terminate the plan are in-
stituted pursuant to section 4042 of 
ERISA will be included. 

(2) Credit for underpayments. The 
PBGC will add to the account balance 
the amount of underpayments made in 
that month. Only underpayments made 
on or after the termination date will be 
included. 

(3) PPA 2006 bankruptcy termination. 
The provisions of paragraphs (c)(1) and 
(2) of this section regarding the over-
payments and underpayments that will 
be included in the account balance 
apply regardless of whether the termi-
nation is a PPA 2006 bankruptcy termi-
nation. 

(4) Credit for interest on net underpay-
ments. If at the end of a month there is 
a positive account balance (a net un-
derpayment), the PBGC will add to the 
account balance interest thereon for 
that month using— 

(i) For months after May 1998, the ap-
plicable federal mid-term rate (as de-
termined by the Secretary of the 
Treasury pursuant to section 
1274(d)(1)(C)(ii) of the Code) for that 
month (or, where the rate for a month 
is not available at the time the PBGC 
calculates the amount to be recouped 
or reimbursed, the most recent month 
for which the rate is available) based 
on monthly compounding; and 

(ii) For May 1998 and earlier months, 
the immediate annuity rate estab-
lished for lump sum valuations as set 
forth in Table II of appendix B of part 
4044 of this chapter. 

(5) No interest on net overpayments. If 
at the end of a month, there is a nega-
tive account balance (a net overpay-
ment), there will be no interest adjust-
ment for that month. 

(d) Death of participant—(1) Benefit 
overpayments. If the PBGC determines 
that, at the time of a participant’s 
death, there was a net overpayment to 
the participant— 

(i) Future annuity payments. If the 
participant was entitled to future an-
nuity payments as of the plan’s termi-
nation date, the PBGC will (except as 
provided in paragraph (a) of this sec-
tion) recoup the overpayment from the 
person (if any) who is receiving sur-
vivor benefits under the annuity. 

(ii) No future annuity payments. If the 
participant was not entitled to future 
annuity benefits as of the plan’s termi-
nation date, the PBGC may seek repay-
ment of the overpayment from the par-
ticipant’s estate. 

(2) Benefit underpayments. If the 
PBGC determines that, at the time of a 
participant’s death, there was a net un-
derpayment to the participant— 

(i) Future annuity payments. If the 
benefit is in the form of a joint-and- 
survivor or other annuity under which 
payments may continue after the par-
ticipant’s death, the PBGC will pay the 
underpayment to the person who is re-
ceiving survivor benefits; for this pur-
pose, if the person receiving survivor 
benefits is an alternate payee under a 
qualified domestic relations order, the 
PBGC will treat the benefit as if pay-
ments do not continue after the par-
ticipant’s death (see paragraph 
(d)(2)(ii) of this section). 

(ii) No future annuity payments. If the 
benefit is not in the form of a joint- 
and-survivor or other annuity (e.g., a 
certain-and-continuous annuity) under 
which payments may continue after 
the participant’s death or although the 
benefit is in such a form payments do 
not continue after the participant’s 
death (i.e., in the case of a joint-and- 
survivor annuity, the person des-
ignated to receive survivor benefits 
predeceased the participant or, in the 
case of another annuity under which 
payments may continue after the par-
ticipant’s death the participant died 
with no payments owed for future peri-
ods), the PBGC will pay the under-
payment to the person determined 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 01055 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



1046 

29 CFR Ch. XL (7–1–21 Edition) § 4022.82 

under the rules in §§ 4022.91 through 
4022.95. 

[63 FR 29354, May 29, 1998, as amended at 67 
FR 16956, Apr. 8, 2002; 76 FR 34604, June 14, 
2011] 

§ 4022.82 Method of recoupment. 
(a) Future benefit reduction. The PBGC 

will recoup net overpayments of bene-
fits by reducing the amount of each fu-
ture benefit payment to which the par-
ticipant or any beneficiary is entitled 
by the fraction determined under para-
graphs (a)(1) and (a)(2) of this section, 
except that benefit reduction will cease 
when the amount (without interest) of 
the net overpayment is recouped. Not-
withstanding the preceding sentence, 
the PBGC may accept repayment ahead 
of the recoupment schedule. 

(1) Computation. The PBGC will deter-
mine the fractional multiplier by di-
viding the amount of the net overpay-
ment by the present value of the ben-
efit payable with respect to the partici-
pant under title IV of ERISA. 

(i) Non-PPA 2006 bankruptcy termi-
nation. In a non-PPA bankruptcy ter-
mination, the PBGC will determine the 
present value of the benefit to which a 
participant or beneficiary is entitled 
under title IV of ERISA as of the ter-
mination date, using the PBGC inter-
est rates and factors in effect on that 
date. 

(ii) PPA 2006 bankruptcy termination. 
In a PPA 2006 bankruptcy termination, 
PBGC will determine the amount of 
benefit payable with respect to the par-
ticipant under title IV of ERISA tak-
ing into account the limitations in sec-
tions 4022(g) and 4044(e) (and cor-
responding provisions of these regula-
tions), and will determine the present 
value of that amount as of the termi-
nation date, using PBGC interest rates 
and factors in effect on the termi-
nation date. 

(iii) Facts and circumstances. The 
PBGC may, however, utilize a different 
date of determination if warranted by 
the facts and circumstances of a par-
ticular case. 

(2) Limitation on benefit reduction. Ex-
cept as provided in paragraph (a)(1) of 
this section, the PBGC will reduce ben-
efits with respect to a participant or 
beneficiary by no more than the great-
er of— 

(i) Ten percent per month; or 
(ii) The amount of benefit per month 

in excess of the maximum 
guaranteeable benefit payable under 
section 4022(b)(3)(B) of ERISA, deter-
mined without adjustment for age and 
benefit form. 

(3) PBGC notice to participant or bene-
ficiary. Before effecting a benefit reduc-
tion pursuant to this paragraph, the 
PBGC will notify the participant or 
beneficiary in writing of the amount of 
the net overpayment and of the 
amount of the reduced benefit com-
puted under this section. 

(4) Waiver of de minimis amounts. The 
PBGC may, in its discretion, decide not 
to recoup net overpayments that it de-
termines to be de minimis. 

(5) Final installment. The PBGC will 
cease recoupment one month early if 
the amount remaining to be recouped 
in the final month is less than the 
amount of the monthly reduction. 

(b) Full repayment through recoupment. 
Recoupment under this section con-
stitutes full repayment of the net over-
payment. 

[63 FR 29354, May 29, 1998, as amended at 76 
FR 34604, June 14, 2011] 

§ 4022.83 PBGC reimbursement of ben-
efit underpayments. 

When the PBGC determines that 
there has been a net benefit under-
payment made with respect to a partic-
ipant, it shall pay the participant or 
beneficiary the amount of the net un-
derpayment, determined in accordance 
with § 4022.81(c), in a single payment. 

[61 FR 34028, July 1, 1996, as amended at 63 
FR 29355, May 29, 1998] 

Subpart F—Certain Payments 
Owed Upon Death 

SOURCE: 67 FR 16957, Apr. 8, 2002, unless 
otherwise noted. 

§ 4022.91 When do these rules apply? 

(a) Types of benefits. Provided the 
conditions in paragraphs (b) and (c) of 
this section are satisfied, these rules 
(§§ 4022.91 through 4022.95) apply to any 
benefits we may owe you (including 
benefits we owe you because your plan 
owed them) at the time of your death, 
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such as a payment of a lump-sum ben-
efit that we calculated as of your 
plan’s termination date but have not 
yet paid you or a back payment to re-
imburse you for monthly underpay-
ments. We may owe you benefits at the 
time of your death if— 

(1) You are a participant in a termi-
nated plan; 

(2) You are a beneficiary (including 
an alternate payee) of a participant; or 

(3) You are a designee or other payee 
(e.g., a participant’s next of kin) under 
these rules, as explained in § 4022.93. 

(b) Payments do not continue after 
death. These rules apply only if pay-
ments do not continue after your 
death. (If payments continue after your 
death, we will make up any under-
payment to you at the time of your 
death under the rule in § 4022.81(d)(2)(i) 
by paying it to the person who is enti-
tled to receive those continuing pay-
ments.) Payments do not continue 
after your death if— 

(1) Your benefit is not in the form of 
a joint-and-survivor or other annuity 
under which payments may continue 
after your death (e.g., a certain-and- 
continuous annuity); 

(2) Your benefit is in the form of a 
joint-and-survivor annuity and the per-
son designated to receive survivor ben-
efits died before you; or 

(3) Your benefit is in the form of an-
other type of annuity under which pay-
ments may continue after your death 
(e.g., a certain-and-continuous annu-
ity) but you die with no payments 
owed for future periods. 

(c) Time of death. These rules apply 
only if you die— 

(1) On or after the date we take over 
your plan (as trustee); or 

(2) Before the date we take over your 
plan, to the extent that, by that date, 
the plan administrator has not paid all 
benefits owed to you at the time of 
your death. 

(d) Effect of plan or will. These rules 
apply even if there is a contrary provi-
sion in a plan or will. 

§ 4022.92 What definitions do I need to 
know for these rules? 

You need to know three definitions 
from § 4001.2 of this chapter (PBGC, per-
son, and plan) and the following defini-
tions: 

‘‘We’’ means the PBGC. 
‘‘You’’ means the person to whom we 

may owe benefits at the time of death. 

§ 4022.93 Who will get benefits the 
PBGC may owe me at the time of 
my death? 

(a) In general. Except as provided in 
paragraphs (b) and (c) of this section 
(which explain what happens if you die 
before the date we take over your plan 
or within 180 days after the date we 
take over your plan), we will pay any 
benefits we owe you at the time of your 
death to the person(s) surviving you in 
the following order— 

(1) Designee with the PBGC. The per-
son(s) you designated with us to get 
any benefits we may owe you at the 
time of your death. See § 4022.94 for in-
formation on designating with us. 

(2) Spouse. Your spouse. We will con-
sider a person to whom you are mar-
ried to be your spouse even if you and 
that person are separated, unless a de-
cree of divorce or annulment has been 
entered in a court. 

(3) Children. Your children and de-
scendants of your deceased children. 

(i) Adopted children. In determining 
who is a child or descendant, an adopt-
ed child is treated the same way as a 
natural child. 

(ii) Child dies before parent. If one of 
your children dies before you, any of 
your grandchildren through that de-
ceased child will equally divide that 
deceased child’s share; if one of your 
grandchildren through that deceased 
child dies before that deceased child, 
any of your great-grandchildren 
through that deceased grandchild will 
equally divide that deceased grand-
child’s share; and so on. 

(4) Parents. Your parents. A parent 
includes an adoptive parent. 

(5) Estate. Your estate, provided your 
estate is open. 

(6) Next of kin. Your next of kin in ac-
cordance with applicable state law. 

(b) Pre-trusteeship deaths. If you die 
before the date we take over your plan 
and, by that date, the plan adminis-
trator has not paid all benefits owed to 
you at the time of your death, we will 
pay any benefits we owe you at the 
time of your death to the person(s) des-
ignated by or under the plan to get 
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those benefits (provided the designa-
tion clearly applies to those benefits). 
If there is no such designation, we will 
pay those benefits to your spouse, chil-
dren, parents, estate, or next of kin 
under the rules in paragraphs (a) (2) 
through (a)(6) of this section. 

(c) Deaths shortly after trusteeship. If 
you die within 180 days after the date 
we take over your plan and you have 
not designated anyone with the PBGC 
under paragraph (a)(1) of this section, 
we will pay any benefits we owe you at 
the time of your death to the person(s) 
designated by or under the plan to get 
those benefits (provided the designa-
tion clearly applies to those benefits) 
before paying those benefits to your 
spouse, children, parents, estate, or 
next of kin under the rules in para-
graphs (a) (2) through (a)(6) of this sec-
tion. 

§ 4022.94 What are the PBGC’s rules on 
designating a person to get benefits 
the PBGC may owe me at the time 
of my death? 

(a) When you may designate. At any 
time on or after the date we take over 
your plan, you may designate with us 
who will get any benefits we owe you 
at the time of your death. 

(b) Change of designee. If you want to 
change the person(s) you designate 
with us, you must submit another des-
ignation to us. 

(c) If your designee dies before you—(1) 
In general. If the person(s) you des-
ignate with us dies before you or at the 
same time as you, we will treat you as 
not having designated anyone with us 
(unless you named an alternate des-
ignee who survives you). Therefore, 
you should keep your designation with 
us current. 

(2) Simultaneous deaths. If you and a 
person you designated die as a result of 
the same event, we will treat you and 
that person as having died at the same 
time, provided you and that person die 
within 30 days of each other. 

§ 4022.95 Examples. 

The following examples show how the 
rules in §§ 4022.91 through 4022.94 apply. 
For examples on how these rules apply 
in the case of a certain-and-continuous 
annuity, see § 4022.104. 

At the time of his death, Charlie was 
receiving payments under a joint-and- 
survivor annuity. Charlie designated 
Ellen to receive survivor benefits under 
his joint-and-survivor annuity. We un-
derpaid Charlie for periods before his 
death. At the time of his death, we 
owed Charlie a back payment to reim-
burse him for those underpayments. 

(a) Example 1: where surviving bene-
ficiary is alive at participant’s death. 
Ellen survived Charlie. As explained in 
§ 4022.91(b), because Ellen is entitled to 
survivor benefits under the joint-and- 
survivor annuity, we would pay Ellen 
the back payment. 

(b) Example 2: where surviving bene-
ficiary predeceases participant. Ellen 
died before Charlie. As explained in 
§§ 4022.91(b) and 4022.93, because benefits 
do not continue after Charlie’s death 
under the joint-and-survivor annuity, 
we would pay the back payment to the 
person(s) Charlie designated to receive 
any payments we might owe him at the 
time of his death. If Charlie did not 
designate anyone to receive those pay-
ments or his designee died before him, 
we would pay the back payment to the 
person(s) surviving Charlie in the fol-
lowing order: spouse, children, parents, 
estate and next of kin. 

Subpart G—Certain-and-Contin-
uous and Similar Annuity Pay-
ments Owed for Future Peri-
ods After Death 

SOURCE: 67 FR 16958, Apr. 8, 2002, unless 
otherwise noted. 

§ 4022.101 When do these rules apply? 

(a) In general. These rules (§§ 4022.101 
through 4022.104) apply only if you die— 

(1) Required payments for future peri-
ods. Without having received all re-
quired payments for future periods 
under a form of annuity promising 
that, regardless of a participant’s 
death, there will be annuity payments 
for a certain period of time (e.g., a cer-
tain-and-continuous annuity) or until a 
certain amount is paid (e.g., a cash-re-
fund annuity or installment-refund an-
nuity); 
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(2) No surviving beneficiary. Without a 
surviving beneficiary designated to re-
ceive the payments described in para-
graph (a)(1) of this section; and 

(3) Time of death. (i) On or after the 
date we take over your plan (as trust-
ee); or 

(ii) Before the date we take over your 
plan, to the extent that, by that date, 
the plan administrator has not paid 
any required payments for future peri-
ods. 

(b) Effect of plan or will. These rules 
apply even if there is a contrary provi-
sion in a plan or will. 

(c) Payments owed at time of death. See 
§§ 4022.91 through 4022.95 for rules that 
apply to benefits we may owe you at 
the time of your death, such as a cor-
rection for monthly underpayments. 

§ 4022.102 What definitions do I need 
to know for these rules? 

You need to know three definitions 
from § 4001.2 of this chapter (PBGC, per-
son, and plan) and the following defini-
tions: 

‘‘We’’ means the PBGC. 
‘‘You’’ means the person who might 

die— 
(1) Without having received all re-

quired payments for future periods 
under a form of annuity promising 
that, regardless of a participant’s 
death, there will be annuity payments 
for a certain period of time (e.g., a cer-
tain-and-continuous annuity) or until a 
certain amount is paid (e.g., a cash-re-
fund annuity or installment-refund an-
nuity); and 

(2) Without a surviving beneficiary 
designated to receive the payments de-
scribed in paragraph (1) of this defini-
tion. 

§ 4022.103 Who will get benefits if I die 
when payments for future periods 
under a certain-and-continuous or 
similar annuity are owed upon my 
death? 

If you die at a time when payments 
are owed for future periods under a 
form of annuity promising that, re-
gardless of a participant’s death, there 
will be annuity payments for a certain 
period of time (e.g., a certain-and-con-
tinuous annuity) or until a certain 
amount is paid (e.g., a cash-refund an-
nuity or installment-refund annuity), 
and there is no surviving beneficiary 

designated to receive such payments, 
we will pay the remaining payments to 
the person determined under the rules 
in § 4022.93. 

§ 4022.104 Examples. 

The following examples show how the 
rules in §§ 4022.101 through 4022.103 and 
4022.91 through 4022.94 apply in the case 
of a certain-and-continuous annuity. 

(a) C&C annuity with no underpayment. At 
the time of his death, Charlie was receiving 
payments (in the correct amount) under a 5- 
year certain-and-continuous annuity. Char-
lie designated Ellen to receive any payments 
we might owe for periods after his death (but 
did not designate an alternate beneficiary to 
receive those payments in case Ellen died be-
fore him). Charlie died with three years of 
payments remaining. 

(1) Example 1: where surviving beneficiary 
predeceases participant. Ellen died before 
Charlie. As explained in §§ 4022.103 and 
4022.93, we would pay the remaining three 
years of payments to the person(s) surviving 
Charlie in the following order: spouse, chil-
dren, parents, estate and next of kin. 

(2) Example 2: where surviving beneficiary 
dies during certain period. Ellen survived 
Charlie and lived another year. We pay Ellen 
one year of payments. As explained in 
§§ 4022.103 and 4022.93, we would pay the re-
maining two years of payments to the person 
Ellen designated to receive any payments we 
might owe for periods after Ellen’s death. If 
Ellen did not designate anyone to receive 
those payments or her designee died before 
her, we would pay the remaining year of pay-
ments to the person(s) surviving Ellen in the 
following order: spouse, children, parents, es-
tate, next of kin. 

(b) C&C annuity with underpayment. At the 
time of his death, Charlie was receiving pay-
ments under a 5-year certain-and-continuous 
annuity. Charlie designated Ellen to receive 
any payments we might owe for periods after 
his death. We underpaid Charlie for periods 
before his death. At the time of his death, we 
owed Charlie a back payment to reimburse 
him for those underpayments. 

(1) Example 3: where participant dies during 
certain period. Charlie died with three years 
of payments remaining. Ellen survived Char-
lie and lived at least another three years. We 
pay Ellen the remaining three years of pay-
ments. As explained in § 4022.91(b), because 
Ellen is entitled to survivor benefits under 
the certain-and-continuous annuity, we 
would pay Ellen the back payment for the 
underpayments to Charlie (and for any un-
derpayments to Ellen). 

(2) Example 4: where participant and sur-
viving beneficiary die during certain period. 
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Charlie died with three years of payments re-
maining. Ellen survived Charlie and lived an-
other year. We paid Ellen one year of pay-
ments. Ellen designated Jean to receive any 
payments we might owe for periods after 
Ellen’s death. Jean survived Ellen and lives 
at least another two years. We pay Jean the 
remaining two years of payments. As ex-
plained in § 4022.91(b), because Jean is enti-
tled to survivor benefits under the certain- 
and-continuous annuity, we would pay Jean 
the back payment for the underpayments to 
Charlie (and for any underpayments to 
Ellen). 

(3) Example 5: where participant dies after 
certain period. Charlie died after receiving 
seven years of payments. As explained in 
§§ 4022.91(b) and 4022.93, because benefits do 
not continue after Charlie’s death under the 
certain-and-continuous annuity, we would 
pay the back payment to the person(s) Char-
lie designated to receive any payments we 
might owe him at the time of his death in 
case he died after the end of certain period. 
If Charlie did not designate anyone to re-
ceive those payments or his designee died be-
fore him, we would pay the back payment to 
the person(s) surviving Charlie in the fol-
lowing order: spouse, children, parents, es-
tate and next of kin. 

APPENDIXES A AND B TO PART 4022
[RESERVED] 

APPENDIX C TO PART 4022—LUMP SUM 
INTEREST RATES FOR PRIVATE-SEC-
TOR PAYMENTS 

[In using this table: 

(1) To determine the applicable rate set for 
any given month (month x), use the applica-
ble 12-year rate for the second preceding 
month (month x¥2) to find the cor-
responding rate set. The applicable 12-year 
rate for the second preceding month is the 
12-year rate from the corporate bond yield 
curve described in section 430(h)(2)(D)(ii) of 
the Code determined without regard to 24- 
month averaging for the second month pre-
ceding the month of the desired applicable 
rate set. 

(2) For benefits for which the participant 
or beneficiary is entitled to be in pay status 
on the valuation date, the immediate annu-
ity rate shall apply. 

(3) For benefits for which the deferral pe-
riod is y years (where y is an integer and 0 
< y ≤ 7), interest rate i1 shall apply from the 
valuation date for a period of y years; there-
after the immediate annuity rate shall 
apply. 

(4) For benefits for which the deferral pe-
riod is y years (where y is an integer and 7 
< y ≤ 15), interest rate i2 shall apply from the 
valuation date for a period of y¥7 years; in-
terest rate i1 shall apply for the following 7 
years; thereafter the immediate annuity rate 
shall apply. 

(5) For benefits for which the deferral pe-
riod is y years (where y is an integer and y 
> 15), interest rate i3 shall apply from the 
valuation date for a period of y¥15 years; in-
terest rate i2 shall apply for the following 8 
years; interest rate i1 shall apply for the fol-
lowing 7 years; thereafter the immediate an-
nuity rate shall apply.] 

FOR PLANS WITH A VALUATION DATE ON OR AFTER JANUARY 1, 2021 

Applicable 12-year rate for month x¥2 
(percent) 

Applicable rate set for month x 

Immediate 
annuity rate 

(percent) 

Deferred annuity rates 
(percent) 

i1 i2 i3 

Below 3.18 ............................................................................ 0.00 4.00 4.00 4.00 
3.18 to 3.40 ........................................................................... 0.25 4.00 4.00 4.00 
3.41 to 3.63 ........................................................................... 0.50 4.00 4.00 4.00 
3.64 to 3.87 ........................................................................... 0.75 4.00 4.00 4.00 
3.88 to 4.10 ........................................................................... 1.00 4.00 4.00 4.00 
4.11 to 4.34 ........................................................................... 1.25 4.00 4.00 4.00 
4.35 to 4.57 ........................................................................... 1.50 4.00 4.00 4.00 
4.58 to 4.81 ........................................................................... 1.75 4.00 4.00 4.00 
4.82 to 5.04 ........................................................................... 2.00 4.00 4.00 4.00 
5.05 to 5.28 ........................................................................... 2.25 4.00 4.00 4.00 
5.29 to 5.51 ........................................................................... 2.50 4.00 4.00 4.00 
5.52 to 5.75 ........................................................................... 2.75 4.00 4.00 4.00 
5.76 to 5.98 ........................................................................... 3.00 4.00 4.00 4.00 
5.99 to 6.22 ........................................................................... 3.25 4.00 4.00 4.00 
6.23 to 6.46 ........................................................................... 3.50 4.00 4.00 4.00 
6.47 to 6.69 ........................................................................... 3.75 4.00 4.00 4.00 
6.70 to 6.93 ........................................................................... 4.00 4.00 4.00 4.00 
6.94 to 7.16 ........................................................................... 4.25 4.00 4.00 4.00 
7.17 to 7.40 ........................................................................... 4.50 4.00 4.00 4.00 
7.41 to 7.64 ........................................................................... 4.75 4.00 4.00 4.00 
7.65 to 7.87 ........................................................................... 5.00 4.25 4.00 4.00 
7.88 to 8.11 ........................................................................... 5.25 4.50 4.00 4.00 
8.12 to 8.35 ........................................................................... 5.50 4.75 4.00 4.00 
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FOR PLANS WITH A VALUATION DATE ON OR AFTER JANUARY 1, 2021—Continued 

Applicable 12-year rate for month x¥2 
(percent) 

Applicable rate set for month x 

Immediate 
annuity rate 

(percent) 

Deferred annuity rates 
(percent) 

i1 i2 i3 

8.36 to 8.58 ........................................................................... 5.75 5.00 4.00 4.00 
8.59 to 8.82 ........................................................................... 6.00 5.25 4.00 4.00 
8.83 to 9.06 ........................................................................... 6.25 5.50 4.25 4.00 
9.07 to 9.30 ........................................................................... 6.50 5.75 4.50 4.00 
9.31 to 9.53 ........................................................................... 6.75 6.00 4.75 4.00 
9.54 to 9.78 ........................................................................... 7.00 6.25 5.00 4.00 
9.79 to 10.02 ......................................................................... 7.25 6.50 5.25 4.00 
Above 10.02 .......................................................................... 7.50 6.75 5.50 4.00 

[85 FR 55591, Sept. 9, 2020] 

PART 4022B—AGGREGATE LIMITS 
ON GUARANTEED BENEFITS 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1322B. 

§ 4022B.1 Aggregate payments limita-
tion. 

(a) Benefits with respect to two or more 
plans. If a person (or persons) is enti-
tled to benefits payable with respect to 
one participant in two or more plans, 
the aggregate benefits payable by 
PBGC from its funds is limited by 

§ 4022.22 of this chapter (without regard 
to § 4022.22(a)). The PBGC will deter-
mine the limitation as of the date of 
the last plan termination. 

(b) Benefits with respect to two or more 
participants. The PBGC will not aggre-
gate the benefits payable with respect 
to one participant with the benefits 
payable with respect to any other par-
ticipant (e.g., if an individual is enti-
tled to benefits both as a participant 
and as the spouse of a deceased partici-
pant). 

[67 FR 16959, Apr. 8, 2002] 
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SUBCHAPTER E—PLAN TERMINATIONS 

PART 4041—TERMINATION OF 
SINGLE-EMPLOYER PLANS 

Subpart A—General Provisions 

Sec. 
4041.1 Purpose and scope. 
4041.2 Definitions. 
4041.3 Computation of time; filing and 

issuance rules. 
4041.4 Disaster relief. 
4041.5 Record retention and availability. 
4041.6 Effect of failure to provide required 

information. 
4041.7 Challenges to plan termination under 

collective bargaining agreement. 
4041.8 Post-termination amendments. 

Subpart B—Standard Termination Process 

4041.21 Requirements for a standard termi-
nation. 

4041.22 Administration of plan during pend-
ency of termination process. 

4041.23 Notice of intent to terminate. 
4041.24 Notices of plan benefits. 
4041.25 Standard termination notice. 
4041.26 PBGC review of standard termi-

nation notice. 
4041.27 Notice of annuity information. 
4041.28 Closeout of plan. 
4041.29 Post-distribution certification. 
4041.30 Requests for deadline extensions. 
4041.31 Notice of noncompliance. 

Subpart C—Distress Termination Process 

4041.41 Requirements for a distress termi-
nation. 

4041.42 Administration of plan during termi-
nation process. 

4041.43 Notice of intent to terminate. 
4041.44 PBGC review of notice of intent to 

terminate. 
4041.45 Distress termination notice. 
4041.46 PBGC determination of compliance 

with requirements for distress termi-
nation. 

4041.47 PBGC determination of plan suffi-
ciency/insufficiency. 

4041.48 Sufficient plans; notice require-
ments. 

4041.49 Verification of plan sufficiency prior 
to closeout. 

4041.50 Closeout of plan. 
4041.51 Disclosure of information by plan 

administrator in distress termination. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1341, 1344, 
1350. 

SOURCE: 62 FR 60428, Nov. 7, 1997, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 4041.1 Purpose and scope. 

This part sets forth the rules and pro-
cedures for terminating a single-em-
ployer plan in a standard or distress 
termination under section 4041 of 
ERISA, the exclusive means of volun-
tarily terminating a plan. 

§ 4041.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: affected party, 
annuity, benefit liabilities, Code, con-
tributing sponsor, controlled group, 
distress termination, distribution date, 
EIN, employer, ERISA, guaranteed 
benefit, insurer, irrevocable commit-
ment, IRS, mandatory employee con-
tributions, normal retirement age, no-
tice of intent to terminate, PBGC, per-
son, plan administrator, plan year, PN, 
single-employer plan, standard termi-
nation, termination date, and title IV 
benefit. In addition, for purposes of 
this part: 

Distress termination notice means the 
notice filed with the PBGC pursuant to 
§ 4041.45. 

Distribution notice means the notice 
issued to the plan administrator by the 
PBGC pursuant to § 4041.47(c) upon the 
PBGC’s determination that the plan 
has sufficient assets to pay at least 
guaranteed benefits. 

Majority owner means, with respect to 
a contributing sponsor of a single-em-
ployer plan, an individual who owns, 
directly or indirectly, 50 percent or 
more (taking into account the con-
structive ownership rules of section 
414(b) and (c) of the Code) of— 

(1) An unincorporated trade or busi-
ness; 

(2) The capital interest or the profits 
interest in a partnership; or 

(3) Either the voting stock of a cor-
poration or the value of all of the stock 
of a corporation. 

Notice of noncompliance means a no-
tice issued to a plan administrator by 
the PBGC pursuant to § 4041.31 advising 
the plan administrator that the re-
quirements for a standard termination 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 01062 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



1053 

Pension Benefit Guaranty Corporation § 4041.3 

have not been satisfied and that the 
plan is an ongoing plan. 

Notice of plan benefits means the no-
tice to each participant and bene-
ficiary required by § 4041.24. 

Participant means— 
(1) Any individual who is currently in 

employment covered by the plan and 
who is earning or retaining credited 
service under the plan, including any 
individual who is considered covered 
under the plan for purposes of meeting 
the minimum participation require-
ments but who, because of offset or 
similar provisions, does not have any 
accrued benefits; 

(2) Any nonvested individual who is 
not currently in employment covered 
by the plan but who is earning or re-
taining credited service under the plan; 
and 

(3) Any individual who is retired or 
separated from employment covered by 
the plan and who is receiving benefits 
under the plan or is entitled to begin 
receiving benefits under the plan in the 
future, excluding any such individual 
to whom an insurer has made an irrev-
ocable commitment to pay all the ben-
efits to which the individual is entitled 
under the plan. 

Plan benefits means benefit liabilities 
determined as of the termination date 
(taking into account the rules in 
§ 4041.8(a)). 

Proposed termination date means the 
date specified as such by the plan ad-
ministrator in the notice of intent to 
terminate or, if later, in the standard 
or distress termination notice. 

Residual assets means the plan assets 
remaining after all plan benefits and 
other liabilities (e.g., PBGC premiums) 
of the plan have been satisfied (taking 
into account the rules in § 4041.8(b)). 

Standard termination notice means the 
notice filed with the PBGC pursuant to 
§ 4041.25. 

State guaranty association means an 
association of insurers created by a 
State, the District of Columbia, or the 
Commonwealth of Puerto Rico to pay 
benefits and to continue coverage, 
within statutory limits, under life and 
health insurance policies and annuity 
contracts when an insurer fails. 

§ 4041.3 Computation of time; filing 
and issuance rules. 

(a) Computation of time. The PBGC ap-
plies the rules in subpart D of part 4000 
of this chapter to compute any time 
period under this part. A proposed ter-
mination date may be any day, includ-
ing a weekend or Federal holiday. 

(b) Filing with the PBGC—(1) Method 
and date of filing. The PBGC applies the 
rules in subpart A of part 4000 of this 
chapter to determine permissible 
methods of filing with the PBGC under 
this part. The PBGC applies the rules 
in subpart C of part 4000 of this chapter 
to determine the date that a submis-
sion under this part was filed with the 
PBGC. 

(2) Where to file. See § 4000.4 of this 
chapter for information on where to 
file. 

(c) Issuance to third parties. The fol-
lowing rules apply to affected parties 
(other than the PBGC). For purposes of 
this paragraph (c), a person entitled to 
notice under the spin-off/termination 
transaction rules of § 4041.23(c) or 
§ 4041.24(f) is treated as an affected 
party. 

(1) Method and date of issuance. The 
PBGC applies the rules in subpart B of 
part 4000 of this chapter to determine 
permissible methods of issuance under 
this part. The PBGC applies the rules 
in subpart C of part 4000 of this chapter 
to determine the date that an issuance 
under this part was provided. 

(2) Omission of affected parties. The 
failure to issue any notice to an af-
fected party (other than any employee 
organization) within the specified time 
period will not cause the notice to be 
untimely if— 

(i) After-discovered affected parties. 
The plan administrator could not rea-
sonably have been expected to know of 
the affected party, and issues the no-
tice promptly after discovering the af-
fected party; or 

(ii) Unlocated participants. The plan 
administrator could not locate the af-
fected party after making reasonable 
efforts, and issues the notice promptly 
in the event the affected party is lo-
cated. 

(3) Deceased participants. In the case 
of a deceased participant, the plan ad-
ministrator need not issue a notice to 
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the participant’s estate if the estate is 
not entitled to a distribution. 

(4) Form of notices to affected parties. 
All notices to affected parties must be 
readable and written in a manner cal-
culated to be understood by the aver-
age plan participant. The plan adminis-
trator may provide additional informa-
tion with a notice only if the informa-
tion is not misleading. 

(5) Foreign languages. The plan ad-
ministrator of a plan that (as of the 
proposed termination date) covers the 
numbers or percentages in § 2520.104b– 
10(e) of this title of participants lit-
erate only in the same non-English lan-
guage must, for any notice to affected 
parties— 

(i) Include a prominent legend in that 
common non-English language advis-
ing them how to obtain assistance in 
understanding the notice; or 

(ii) Provide the notice in that com-
mon non-English language to those af-
fected parties literate only in that lan-
guage. 

[62 FR 60428, Nov. 7, 1997, as amended at 68 
FR 61353, Oct. 28, 2003] 

§ 4041.4 Disaster relief. 
When the President of the United 

States declares that, under the Dis-
aster Relief Act (42 U.S.C. 5121, 5122(2), 
5141(b)), a major disaster exists, the Ex-
ecutive Director of the PBGC (or his or 
her designee) may, by issuing one or 
more notices of disaster relief, extend 
by up to 180 days any due date under 
this part. 

§ 4041.5 Record retention and avail-
ability. 

(a) Retention requirement—(1) Persons 
subject to requirement; records to be re-
tained. Each contributing sponsor and 
the plan administrator of a plan termi-
nating in a standard termination, or in 
a distress termination that closes out 
in accordance with § 4041.50, must 
maintain all records necessary to dem-
onstrate compliance with section 4041 
of ERISA and this part. If a contrib-
uting sponsor or the plan adminis-
trator maintains information in ac-
cordance with this section, the other(s) 
need not maintain that information. 

(2) Retention period. The records de-
scribed in paragraph (a)(1) of this sec-
tion must be preserved for six years 

after the date when the post-distribu-
tion certification under this part is 
filed with the PBGC. 

(3) Electronic recordkeeping. The con-
tributing sponsor or plan adminis-
trator may use electronic media for 
maintenance and retention of records 
required by this part in accordance 
with the requirements of subpart E of 
part 4000 of this chapter. 

(b) Availability of records. The contrib-
uting sponsor or plan administrator 
must make all records needed to deter-
mine compliance with section 4041 of 
ERISA and this part available to the 
PBGC upon request for inspection and 
photocopying (or, for electronic 
records, inspection, electronic copying, 
and printout) at the location where 
they are kept (or another, mutually 
agreeable, location) and must submit 
such records to the PBGC within 30 
days after the date of a written request 
by the PBGC or by a later date speci-
fied therein. 

[68 FR 61353, Oct. 28, 2003] 

§ 4041.6 Effect of failure to provide re-
quired information. 

If a plan administrator fails to pro-
vide any information required under 
this part within the specified time 
limit, the PBGC may assess a penalty 
under section 4071 of ERISA. The PBGC 
may also pursue any other equitable or 
legal remedies available to it under the 
law, including, if appropriate, the 
issuance of a notice of noncompliance 
under § 4041.31. 

[62 FR 60428, Nov. 7, 1997, as amended at 81 
FR 29766, May 13, 2016] 

§ 4041.7 Challenges to plan termi-
nation under collective bargaining 
agreement. 

(a) Suspension upon formal challenge to 
termination—(1) Notice of formal chal-
lenge. (i) If the PBGC is advised, before 
its review period under § 4041.26(a) ends, 
or before issuance of a notice of inabil-
ity to determine sufficiency or a dis-
tribution notice under § 4041.47(b) or (c), 
that a formal challenge to the termi-
nation has been initiated as described 
in paragraph (c) of this section, the 
PBGC will suspend the termination 
proceeding and so advise the plan ad-
ministrator in writing. 
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(ii) If the PBGC is advised of a chal-
lenge described in paragraph (a)(1)(i) of 
this section after the time specified 
therein, the PBGC may suspend the 
termination proceeding and will so ad-
vise the plan administrator in writing. 

(2) Standard terminations. During any 
period of suspension in a standard ter-
mination— 

(i) The running of all time periods 
specified in ERISA or this part rel-
evant to the termination will be sus-
pended; and 

(ii) The plan administrator must 
comply with the prohibitions in 
§ 4041.22. 

(3) Distress terminations. During any 
period of suspension in a distress ter-
mination— 

(i) The issuance by the PBGC of any 
notice of inability to determine suffi-
ciency or distribution notice will be 
stayed or, if any such notice was pre-
viously issued, its effectiveness will be 
stayed; 

(ii) The plan administrator must 
comply with the prohibitions in 
§ 4041.42; and 

(iii) The plan administrator must file 
a distress termination notice with the 
PBGC pursuant to § 4041.45. 

(b) Existing collective bargaining agree-
ment. For purposes of this section, an 
existing collective bargaining agree-
ment means a collective bargaining 
agreement that has not been made in-
operative by a judicial ruling and, by 
its terms, either has not expired or is 
extended beyond its stated expiration 
date because neither of the collective 
bargaining parties took the required 
action to terminate it. When a collec-
tive bargaining agreement no longer 
meets these conditions, it ceases to be 
an ‘‘existing collective bargaining 
agreement,’’ whether or not any or all 
of its terms may continue to apply by 
operation of law. 

(c) Formal challenge to termination. A 
formal challenge to a plan termination 
asserting that the termination would 
violate the terms and conditions of an 
existing collective bargaining agree-
ment is initiated when— 

(1) Any procedure specified in the 
collective bargaining agreement for re-
solving disputes under the agreement 
commences; or 

(2) Any action before an arbitrator, 
administrative agency or board, or 
court under applicable labor-manage-
ment relations law commences. 

(d) Resolution of challenge. Imme-
diately upon the final resolution of the 
challenge, the plan administrator must 
notify the PBGC in writing of the out-
come of the challenge, provide the 
PBGC with a copy of any award or 
order, and, if the validity of the pro-
posed termination has been upheld, ad-
vise the PBGC whether the proposed 
termination is to proceed. The final 
resolution ends the suspension period 
under paragraph (a) of this section. 

(1) Challenge sustained. If the final 
resolution is that the proposed termi-
nation violates an existing collective 
bargaining agreement, the PBGC will 
dismiss the termination proceeding, all 
actions taken to effect the plan termi-
nation will be null and void, and the 
plan will be an ongoing plan. In this 
event, in a distress termination, 
§ 4041.42(d) will apply as of the date of 
the dismissal by the PBGC. 

(2) Termination sustained. If the final 
resolution is that the proposed termi-
nation does not violate an existing col-
lective bargaining agreement and the 
plan administrator has notified the 
PBGC that the termination is to pro-
ceed, the PBGC will reactivate the ter-
mination proceeding by sending a writ-
ten notice thereof to the plan adminis-
trator, and— 

(i) The termination proceeding will 
continue from the point where it was 
suspended; 

(ii) All actions taken to effect the 
termination before the suspension will 
be effective; 

(iii) Any time periods that were sus-
pended will resume running from the 
date of the PBGC’s notice of the reac-
tivation of the proceeding; 

(iv) Any time periods that had fewer 
than 15 days remaining will be ex-
tended to the 15th day after the date of 
the PBGC’s notice, or such later date 
as the PBGC may specify; and 

(v) In a distress termination, the 
PBGC will proceed to issue a notice of 
inability to determine sufficiency or a 
distribution notice (or reactivate any 
such notice stayed under paragraph 
(a)(3) of this section), either with or 
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without first requesting updated infor-
mation from the plan administrator 
pursuant to § 4041.45(c). 

(e) Final resolution of challenge. A for-
mal challenge to a proposed termi-
nation is finally resolved when— 

(1) The parties involved in the chal-
lenge enter into a settlement that re-
solves the challenge; 

(2) A final award, administrative de-
cision, or court order is issued that is 
not subject to review or appeal; or 

(3) A final award, administrative de-
cision, or court order is issued that is 
not appealed, or review or enforcement 
of which is not sought, within the time 
for filing an appeal or requesting re-
view or enforcement. 

(f) Involuntary termination by the 
PBGC. Notwithstanding any other pro-
vision of this section, the PBGC retains 
the authority in any case to initiate a 
plan termination in accordance with 
the provisions of section 4042 of ERISA. 

§ 4041.8 Post-termination amendments. 
(a) Plan benefits. A participant’s or 

beneficiary’s plan benefits are deter-
mined under the plan’s provisions in ef-
fect on the plan’s termination date. 
Notwithstanding the preceding sen-
tence, an amendment that is adopted 
after the plan’s termination date is 
taken into account with respect to a 
participant’s or beneficiary’s plan ben-
efits to the extent the amendment— 

(1) Does not decrease the value of the 
participant’s or beneficiary’s plan ben-
efits under the plan’s provisions in ef-
fect on the termination date; and 

(2) Does not eliminate or restrict any 
form of benefit available to the partici-
pant or beneficiary on the plan’s termi-
nation date. 

(b) Residual assets. In a plan in which 
participants or beneficiaries will re-
ceive some or all of the plan’s residual 
assets based on an allocation formula, 
the amount of the plan’s residual as-
sets and each participant’s or bene-
ficiary’s share thereof is determined 
under the plan’s provisions in effect on 
the plan’s termination date. Notwith-
standing the preceding sentence, an 
amendment adopted after the plan’s 
termination date is taken into account 
with respect to a participant’s or bene-
ficiary’s allocation of residual assets to 
the extent the amendment does not de-

crease the value of the participant’s or 
beneficiary’s allocation of residual as-
sets under the plan’s provisions in ef-
fect on the termination date. 

(c) Permitted decreases. For purposes 
of this section, an amendment shall 
not be treated as decreasing the value 
of a participant’s or beneficiary’s plan 
benefits or allocation of residual assets 
to the extent— 

(1) The decrease is necessary to meet 
a qualification requirement under sec-
tion 401 of the Code; 

(2) The participant’s or beneficiary’s 
allocation of residual assets is paid in 
the form of an increase in the partici-
pant’s or beneficiary’s plan benefits; or 

(3) The decrease is offset by assets 
that would otherwise revert to the con-
tributing sponsor or by additional con-
tributions. 

(d) Distress terminations. In the case of 
a distress termination, a participant’s 
or beneficiary’s benefit liabilities are 
determined as of the termination date 
in the same manner as plan benefits 
under this section. 

Subpart B—Standard Termination 
Process 

§ 4041.21 Requirements for a standard 
termination. 

(a) Notice and distribution require-
ments. A standard termination is valid 
if the plan administrator— 

(1) Issues a notice of intent to termi-
nate to all affected parties (other than 
the PBGC) in accordance with § 4041.23; 

(2) Issues notices of plan benefits to 
all affected parties entitled to plan 
benefits in accordance with § 4041.24; 

(3) Files a standard termination no-
tice with the PBGC in accordance with 
§ 4041.25; 

(4) Distributes the plan’s assets in 
satisfaction of plan benefits in accord-
ance with § 4041.28(a) and (c); and 

(5) In the case of a spin-off/termi-
nation transaction (as defined in 
§ 4041.23(c)), issues the notices required 
by § 4041.23(c), § 4041.24(f), and 
§ 4041.27(a)(2) in accordance with such 
sections. 

(b) Plan sufficiency—(1) Commitment to 
make plan sufficient. A contributing 
sponsor of a plan or any other member 
of the plan’s controlled group may 
make a commitment to contribute any 
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additional sums necessary to enable 
the plan to satisfy plan benefits in ac-
cordance with § 4041.28. A commitment 
will be valid only if— 

(i) It is made to the plan; 
(ii) It is in writing, signed by the con-

tributing sponsor or controlled group 
member(s); and 

(iii) In any case in which the person 
making the commitment is the subject 
of a bankruptcy liquidation or reorga-
nization proceeding, as described in 
§ 4041.41(c)(1) or (c)(2), the commitment 
is approved by the court before which 
the liquidation or reorganization pro-
ceeding is pending or a person not in 
bankruptcy unconditionally guaran-
tees to meet the commitment at or be-
fore the time distribution of assets is 
required. 

(2) Alternative treatment of majority 
owner’s benefit. A majority owner may 
elect to forgo receipt of his or her plan 
benefits to the extent necessary to en-
able the plan to satisfy all other plan 
benefits in accordance with § 4041.28. 
Any such alternative treatment of the 
majority owner’s plan benefits is valid 
only if— 

(i) The majority owner’s election is 
in writing; 

(ii) In any case in which the plan 
would require the spouse of the major-
ity owner to consent to distribution of 
the majority owner’s receipt of his or 
her plan benefits in a form other than 
a qualified joint and survivor annuity, 
the spouse consents in writing to the 
election; 

(iii) The majority owner makes the 
election and the spouse consents dur-
ing the time period beginning with the 
date of issuance of the first notice of 
intent to terminate and ending with 
the date of the last distribution; and 

(iv) Neither the majority owner’s 
election nor the spouse’s consent is in-
consistent with a qualified domestic 
relations order (as defined in section 
206(d)(3) of ERISA). 

§ 4041.22 Administration of plan dur-
ing pendency of termination proc-
ess. 

(a) In general. A plan administrator 
may distribute plan assets in connec-
tion with the termination of the plan 
only in accordance with the provisions 
of this part. From the first day the 

plan administrator issues a notice of 
intent to terminate to the last day of 
the PBGC’s review period under 
§ 4041.26(a), the plan administrator 
must continue to carry out the normal 
operations of the plan. During that 
time period, except as provided in para-
graph (b) of this section, the plan ad-
ministrator may not— 

(1) Purchase irrevocable commit-
ments to provide any plan benefits; or 

(2) Pay benefits attributable to em-
ployer contributions, other than death 
benefits, in any form other than an an-
nuity. 

(b) Exception. The plan administrator 
may pay benefits attributable to em-
ployer contributions either through 
the purchase of irrevocable commit-
ments or in a form other than an annu-
ity if— 

(1) The participant has separated 
from active employment or is other-
wise permitted under the Code to re-
ceive the distribution; 

(2) The distribution is consistent 
with prior plan practice; and 

(3) The distribution is not reasonably 
expected to jeopardize the plan’s suffi-
ciency for plan benefits. 

§ 4041.23 Notice of intent to terminate. 

(a) Notice requirement—(1) In general. 
At least 60 days and no more than 90 
days before the proposed termination 
date, the plan administrator must 
issue a notice of intent to terminate to 
each person (other than the PBGC) 
that is an affected party as of the pro-
posed termination date. In the case of 
a beneficiary of a deceased participant 
or an alternate payee, the plan admin-
istrator must issue a notice of intent 
to terminate promptly to any person 
that becomes an affected party after 
the proposed termination date and on 
or before the distribution date. 

(2) Early issuance of NOIT. The PBGC 
may consider a notice of intent to ter-
minate to be timely under paragraph 
(a)(1) of this section if the notice was 
early by a de minimis number of days 
and the PBGC finds that the early 
issuance was the result of administra-
tive error. 

(b) Contents of notice. The PBGC’s 
standard termination forms and in-
structions package includes a model 
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notice of intent to terminate. The no-
tice of intent to terminate must in-
clude— 

(1) Identifying information. The name 
and PN of the plan, the name and EIN 
of each contributing sponsor, and the 
name, address, and telephone number 
of the person who may be contacted by 
an affected party with questions con-
cerning the plan’s termination; 

(2) Intent to terminate plan. A state-
ment that the plan administrator in-
tends to terminate the plan in a stand-
ard termination as of a specified pro-
posed termination date and will notify 
the affected party if the proposed ter-
mination date is changed to a later 
date or if the termination does not 
occur; 

(3) Sufficiency requirement. A state-
ment that, in order to terminate in a 
standard termination, plan assets must 
be sufficient to provide all plan bene-
fits under the plan; 

(4) Cessation of accruals. A statement 
(as applicable) that— 

(i) Benefit accruals will cease as of 
the termination date, but will continue 
if the plan does not terminate; 

(ii) A plan amendment has been 
adopted under which benefit accruals 
will cease, in accordance with section 
204(h) of ERISA, as of the proposed ter-
mination date or a specified date be-
fore the proposed termination date, 
whether or not the plan is terminated; 
or 

(iii) Benefit accruals ceased, in ac-
cordance with section 204(h) of ERISA, 
as of a specified date before the notice 
of intent to terminate was issued; 

(5) Annuity information. If required 
under § 4041.27, the annuity information 
described therein; 

(6) Benefit information. A statement 
that each affected party entitled to 
plan benefits will receive a written no-
tification regarding his or her plan 
benefits; 

(7) Summary plan description. A state-
ment as to how an affected party enti-
tled to receive the latest updated sum-
mary plan description under section 
104(b) of ERISA can obtain it. 

(8) Continuation of monthly benefits. 
For persons who are, as of the proposed 
termination date, in pay status, a 
statement (as applicable)— 

(i) That their monthly (or other peri-
odic) benefit amounts will not be af-
fected by the plan’s termination; or 

(ii) Explaining how their monthly (or 
other periodic) benefit amounts will be 
affected under plan provisions); and 

(9) Extinguishment of guarantee. A 
statement that after plan assets have 
been distributed in full satisfaction of 
all plan benefits under the plan with 
respect to a participant or a bene-
ficiary of a deceased participant, either 
by the purchase of irrevocable commit-
ments (annuity contracts) or by an al-
ternative form of distribution provided 
for under the plan, the PBGC no longer 
guarantees that participant’s or bene-
ficiary’s plan benefits. 

(c) Spin-off/termination transactions. In 
the case of a transaction in which a 
single defined benefit plan is split into 
two or more plans and there is a rever-
sion of residual assets to an employer 
upon the termination of one or more 
but fewer than all of the resulting 
plans (a ‘‘spin-off/termination trans-
action’’), the plan administrator must, 
within the time period specified in 
paragraph (a) of this section, provide a 
notice describing the transaction to all 
participants, beneficiaries of deceased 
participants, and alternate payees in 
the original plan who are, as of the pro-
posed termination date, covered by an 
ongoing plan. 

§ 4041.24 Notices of plan benefits. 
(a) Notice requirement. The plan ad-

ministrator must, no later than the 
time the plan administrator files the 
standard termination notice with the 
PBGC, issue a notice of plan benefits to 
each person (other than the PBGC and 
any employee organization) who is an 
affected party as of the proposed termi-
nation date. In the case of a bene-
ficiary of a deceased participant or an 
alternate payee, the plan adminis-
trator must issue a notice of plan bene-
fits promptly to any person that be-
comes an affected party after the pro-
posed termination date and on or be-
fore the distribution date. 

(b) Contents of notice. The plan admin-
istrator must include in each notice of 
plan benefits— 

(1) The name and PN of the plan, the 
name and EIN of each contributing 
sponsor, and the name, address, and 
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telephone number of an individual who 
may be contacted to answer questions 
concerning plan benefits; 

(2) The proposed termination date 
given in the notice of intent to termi-
nate and any extended proposed termi-
nation date under § 4041.25(b); 

(3) If the amount of plan benefits set 
forth in the notice is an estimate, a 
statement that the amount is an esti-
mate and that plan benefits paid may 
be greater than or less than the esti-
mate; 

(4) Except in the case of an affected 
party in pay status for more than one 
year as of the proposed termination 
date— 

(i) The personal data (if available) 
needed to calculate the affected party’s 
plan benefits, along with a statement 
requesting that the affected party 
promptly correct any information he 
or she believes to be incorrect; and 

(ii) If any of the personal data needed 
to calculate the affected party’s plan 
benefits is not available, the best avail-
able data, along with a statement in-
forming the affected party of the data 
not available and affording him or her 
the opportunity to provide it; and 

(5) The information in paragraphs (c) 
through (e) of this section, as applica-
ble. 

(c) Benefits of persons in pay status. 
For an affected party in pay status as 
of the proposed termination date, the 
plan administrator must include in the 
notice of plan benefits— 

(1) The amount and form of the par-
ticipant’s or beneficiary’s plan benefits 
payable as of the proposed termination 
date; 

(2) The amount and form of plan ben-
efits, if any, payable to a beneficiary 
upon the participant’s death and the 
name of the beneficiary; and 

(3) The amount and date of any in-
crease or decrease in the benefit sched-
uled to occur (or that has already oc-
curred) after the proposed termination 
date and an explanation of the increase 
or decrease, including, where applica-
ble, a reference to the pertinent plan 
provision. 

(d) Benefits of persons with valid elec-
tions or de minimis benefits. For an af-
fected party who, as of the proposed 
termination date, has validly elected a 
form and starting date with respect to 

plan benefits not yet in pay status, or 
with respect to whom the plan admin-
istrator has determined that a non-
consensual lump sum distribution will 
be made, the plan administrator must 
include in the notice of plan benefits— 

(1) The amount and form of the per-
son’s plan benefits payable as of the 
projected benefit starting date, and 
what that date is; 

(2) The information in paragraphs 
(c)(2) and (c)(3) of this section; 

(3) If the plan benefits will be paid in 
any form other than a lump sum and 
the age at which, or form in which, the 
plan benefits will be paid differs from 
the normal retirement benefit— 

(i) The age or form stated in the plan; 
and 

(ii) The age or form adjustment fac-
tors; and 

(4) If the plan benefits will be paid in 
a lump sum— 

(i) An explanation of when a lump 
sum may be paid without the consent 
of the participant or the participant’s 
spouse; 

(ii) A description of the mortality 
table used to convert to the lump sum 
benefit (e.g., the mortality table pub-
lished by the IRS in Revenue Ruling 
95–6, 1995–1 C.B. 80) and a reference to 
the pertinent plan provisions; 

(iii) A description of the interest rate 
to be used to convert to the lump sum 
benefit (e.g., the 30-year Treasury rate 
for the third month before the month 
in which the lump sum is distributed), 
a reference to the pertinent plan provi-
sion, and (if known) the applicable in-
terest rate; 

(iv) An explanation of how interest 
rates are used to calculate lump sums; 

(v) A statement that the use of a 
higher interest rate results in a small-
er lump sum amount; and 

(vi) A statement that the applicable 
interest rate may change before the 
distribution date. 

(e) Benefits of all other persons not in 
pay status. For any other affected party 
not described in paragraph (c) or (d) of 
this section (or described therein only 
with respect to a portion of the af-
fected party’s plan benefits), the plan 
administrator must include in the no-
tice of plan benefits— 

(1) The amount and form of the per-
son’s plan benefits payable at normal 
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retirement age in any one form per-
mitted under the plan; 

(2) Any alternative benefit forms, in-
cluding those payable to a beneficiary 
upon the person’s death either before 
or after benefits commence; 

(3) If the person is or may become en-
titled to a benefit that would be pay-
able before normal retirement age, the 
amount and form of benefit that would 
be payable at the earliest benefit com-
mencement date (or, if more than one 
such form is payable at the earliest 
benefit commencement date, any one 
of those forms) and whether the benefit 
commencing on such date would be 
subject to future reduction; and 

(4) If the plan benefits may be paid in 
a lump sum, the information in para-
graph (d)(4) of this section. 

(f) Spin-off/termination transactions. In 
the case of a spin-off/termination 
transaction (as defined in § 4041.23(c)), 
the plan administrator must, no later 
than the time the plan administrator 
files the standard termination notice 
for any terminating plan, provide all 
participants, beneficiaries of deceased 
participants, and alternate payees in 
the original plan who are (as of the 
proposed termination date) covered by 
an ongoing plan with a notice of plan 
benefits containing the information in 
paragraphs (b) through (e) of this sec-
tion. 

§ 4041.25 Standard termination notice. 
(a) Notice requirement. The plan ad-

ministrator must file with the PBGC a 
standard termination notice, con-
sisting of the PBGC Form 500, com-
pleted in accordance with the instruc-
tions thereto, on or before the 180th 
day after the proposed termination 
date. 

(b) Change of proposed termination 
date. The plan administrator may, in 
the standard termination notice, select 
a proposed termination date that is 
later than the date specified in the no-
tice of intent to terminate, provided it 
is not later than 90 days after the ear-
liest date on which a notice of intent 
to terminate was issued to any affected 
party. 

(c) Request for IRS determination letter. 
To qualify for the distribution deadline 
in § 4041.28(a)(1)(ii), the plan adminis-
trator must submit to the IRS a valid 

request for a determination of the 
plan’s qualification status upon termi-
nation (‘‘determination letter’’) by the 
time the standard termination notice 
is filed. 

§ 4041.26 PBGC review of standard ter-
mination notice. 

(a) Review period—(1) In general. The 
PBGC will notify the plan adminis-
trator in writing of the date on which 
it received a complete standard termi-
nation notice at the address provided 
in the PBGC’s standard termination 
forms and instructions package. If the 
PBGC does not issue a notice of non-
compliance under § 4041.31 during its 60- 
day review period following such date, 
the plan administrator must proceed to 
close out the plan in accordance with 
§ 4041.28. 

(2) Extension of review period. The 
PBGC and the plan administrator may, 
before the expiration of the PBGC re-
view period in paragraph (a)(1) of this 
section, agree in writing to extend that 
period. 

(b) If standard termination notice is in-
complete—(1) For purposes of timely fil-
ing. If the standard termination notice 
is incomplete, the PBGC may, based on 
the nature and extent of the omission, 
provide the plan administrator an op-
portunity to complete the notice. In 
such a case, the standard termination 
notice will be deemed to have been 
complete as of the date when originally 
filed for purposes of § 4041.25(a), pro-
vided the plan administrator provides 
the missing information by the later 
of— 

(i) The 180th day after the proposed 
termination date; or 

(ii) The 30th day after the date of the 
PBGC notice that the filing was incom-
plete. 

(2) For purposes of PBGC review period. 
If the standard termination notice is 
completed under paragraph (b)(1) of 
this section, the PBGC will determine 
whether the notice will be deemed to 
have been complete as of the date when 
originally filed for purposes of deter-
mining when the PBGC’s review period 
begins under § 4041.26(a)(1). 

(c) Additional information—(1) Dead-
line for providing additional information. 
The PBGC may in any case require the 
submission of additional information 
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relevant to the termination pro-
ceeding. Any such additional informa-
tion becomes part of the standard ter-
mination notice and must be submitted 
within 30 days after the date of a writ-
ten request by the PBGC, or within a 
different time period specified therein. 
The PBGC may in its discretion short-
en the time period where it determines 
that the interests of the PBGC or par-
ticipants may be prejudiced by a delay 
in receipt of the information. 

(2) Effect on termination proceeding. A 
request for additional information will 
suspend the running of the PBGC’s 60- 
day review period. The review period 
will begin running again on the day the 
required information is received and 
continue for the greater of— 

(i) The number of days remaining in 
the review period; or 

(ii) Five regular business days. 

§ 4041.27 Notice of annuity informa-
tion. 

(a) Notice requirement—(1) In general. 
The plan administrator must provide 
notices in accordance with this section 
to each affected party entitled to plan 
benefits other than an affected party 
whose plan benefits will be distributed 
in the form of a nonconsensual lump 
sum. 

(2) Spin-off/termination transactions. 
The plan administrator must provide 
the information in paragraph (d) of this 
section to a person entitled to notice 
under §§ 4041.23(c) or 4041.24(f), at the 
same time and in the same manner as 
required for an affected party. 

(b) Content of notice. The plan admin-
istrator must include, as part of the 
notice of intent to terminate— 

(1) Identity of insurers. The name and 
address of the insurer or insurers from 
whom (if known), or (if not) from 
among whom, the plan administrator 
intends to purchase irrevocable com-
mitments (annuity contracts); 

(2) Change in identity of insurers. A 
statement that if the plan adminis-
trator later decides to select a dif-
ferent insurer, affected parties will re-
ceive a supplemental notice no later 
than 45 days before the distribution 
date; and 

(3) State guaranty association coverage 
information. A statement informing the 
affected party— 

(i) That once the plan distributes a 
benefit in the form of an annuity pur-
chased from an insurance company, the 
insurance company takes over the re-
sponsibility for paying that benefit; 

(ii) That all states, the District of 
Columbia, and the Commonwealth of 
Puerto Rico have established ‘‘guar-
anty associations’’ to protect policy 
holders in the event of an insurance 
company’s financial failure; 

(iii) That a guaranty association is 
responsible for all, part, or none of the 
annuity if the insurance company can-
not pay; 

(iv) That each guaranty association 
has dollar limits on the extent of its 
guaranty coverage, along with a gen-
eral description of the applicable dollar 
coverage limits; 

(v) That in most cases the policy 
holder is covered by the guaranty asso-
ciation for the state where he or she 
lives at the time the insurance com-
pany fails to pay; and 

(vi) How to obtain the addresses and 
telephone numbers of guaranty asso-
ciation offices from the PBGC (as de-
scribed in the applicable forms and in-
structions package). 

(c) Where insurer(s) not known—(1) Ex-
tension of deadline for notice. If the iden-
tity-of-insurer information in para-
graph (b)(1) of this section is not 
known at the time the plan adminis-
trator is required to provide it to an af-
fected party as part of a notice of in-
tent to terminate, the plan adminis-
trator must instead provide it in a sup-
plemental notice under paragraph (d) 
of this section. 

(2) Alternative NOIT information. A 
plan administrator that qualifies for 
the extension in paragraph (c)(1) of this 
section with respect to a notice of in-
tent to terminate must include therein 
(in lieu of the information in paragraph 
(b) of this section) a statement that— 

(i) Irrevocable commitments (annu-
ity contracts) may be purchased from 
an insurer to provide some or all of the 
benefits under the plan; 

(ii) The insurer or insurers have not 
yet been identified; and 

(iii) Affected parties will be notified 
at a later date (but no later than 45 
days before the distribution date) of 
the name and address of the insurer or 
insurers from whom (if known), or (if 
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not) from among whom, the plan ad-
ministrator intends to purchase irrev-
ocable commitments (annuity con-
tracts). 

(d) Supplemental notice. The plan ad-
ministrator must provide a supple-
mental notice to an affected party in 
accordance with this paragraph (d) if 
the plan administrator did not pre-
viously notify the affected party of the 
identity of insurer(s) or, after having 
previously notified the affected party 
of the identity of insurer(s), decides to 
select a different insurer. A failure to 
provide a required supplemental notice 
to an affected party will be deemed to 
be a failure to comply with the notice 
of intent to terminate requirements. 

(1) Deadline for supplemental notice. 
The deadline for issuing the supple-
mental notice is 45 days before the af-
fected party’s distribution date (or, in 
the case of an employee organization, 
45 days before the earliest distribution 
date for any affected party that it rep-
resents). 

(2) Content of supplemental notice. The 
supplemental notice must include— 

(i) The identity-of-insurer informa-
tion in paragraph (b)(1) of this section; 

(ii) The information regarding 
change of identity of insurer(s) in para-
graph (b)(2) of this section; and 

(iii) Unless the state guaranty asso-
ciation coverage information in para-
graph (b)(3) of this section was pre-
viously provided to the affected party, 
such information and the extinguish-
ment-of-guarantee information in 
§ 4041.23(b)(9). 

§ 4041.28 Closeout of plan. 

(a) Distribution deadline—(1) In gen-
eral. Unless a notice of noncompliance 
is issued under § 4041.31(a), the plan ad-
ministrator must complete the dis-
tribution of plan assets in satisfaction 
of plan benefits (through priority cat-
egory 6 under section 4044 of ERISA 
and part 4044 of this chapter) by the 
later of— 

(i) 180 days after the expiration of the 
PBGC’s 60-day (or extended) review pe-
riod under § 4041.26(a); or 

(ii) If the plan administrator meets 
the requirements of § 4041.25(c), 120 days 
after receipt of a favorable determina-
tion from the IRS. 

(2) Revocation of notice of noncompli-
ance. If the PBGC revokes a notice of 
noncompliance issued under § 4041.31(a), 
the distribution deadline is extended 
until the 180th day after the date of the 
revocation. 

(3) Missing participants and bene-
ficiaries. The distribution deadline is 
considered met with respect to a miss-
ing distributee to whom subpart A of 
part 4050 of this chapter applies if the 
benefit transfer amount for the missing 
distributee is considered timely trans-
ferred to PBGC under subpart A of part 
4050 of this chapter. 

(b) Assets insufficient to satisfy plan 
benefits. If, at the time of any distribu-
tion, the plan administrator deter-
mines that plan assets are not suffi-
cient to satisfy all plan benefits (with 
assets determined net of other liabil-
ities, including PBGC premiums), the 
plan administrator may not make any 
further distribution of assets to effect 
the plan’s termination and must 
promptly notify the PBGC. 

(c) Method of distribution—(1) In gen-
eral. The plan administrator must, in 
accordance with all applicable require-
ments under the Code and ERISA, dis-
tribute plan assets in satisfaction of all 
plan benefits by purchase of an irrev-
ocable commitment from an insurer or 
in another permitted form. 

(2) Lump sum calculations. In the ab-
sence of evidence establishing that an-
other date is the ‘‘annuity starting 
date’’ under the Code, the distribution 
date is the ‘‘annuity starting date’’ for 
purposes of— 

(i) Calculating the present value of 
plan benefits that may be provided in a 
form other than by purchase of an ir-
revocable commitment from an insurer 
(e.g., in selecting the interest rate(s) to 
be used to value a lump sum distribu-
tion); and 

(ii) Determining whether plan bene-
fits will be paid in such other form. 

(3) Selection of insurer. In the case of 
plan benefits that will be provided by 
purchase of an irrevocable commit-
ment from an insurer, the plan admin-
istrator must select the insurer in ac-
cordance with the fiduciary standards 
of Title I of ERISA. 

(4) Participating annuity contracts. In 
the case of a plan in which any residual 
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assets will be distributed to partici-
pants, a participating annuity contract 
may be purchased to satisfy the re-
quirement that annuities be provided 
by the purchase of irrevocable commit-
ments only if the portion of the price 
of the contract that is attributable to 
the participation feature— 

(i) Is not taken into account in deter-
mining the amount of residual assets; 
and 

(ii) Is not paid from residual assets 
allocable to participants. 

(5) Missing participants. The plan ad-
ministrator must distribute plan bene-
fits to missing participants in accord-
ance with subpart A of part 4050 of this 
chapter. 

(d) Provision of annuity contract. If 
plan benefits are provided through the 
purchase of irrevocable commitments— 

(1) Either the plan administrator or 
the insurer must, within 30 days after 
it is available, provide each participant 
and beneficiary with a copy of the an-
nuity contract or certificate showing 
the insurer’s name and address and 
clearly reflecting the insurer’s obliga-
tion to provide the participant’s or 
beneficiary’s plan benefits; and 

(2) If such a contract or certificate is 
not provided to the participant or ben-
eficiary by the date on which the post- 
distribution certification is required to 
be filed in order to avoid the assess-
ment of penalties under § 4041.29(b), the 
plan administrator must, no later than 
that date, provide the participant and 
beneficiary with a notice that in-
cludes— 

(i) A statement that the obligation 
for providing the participant’s or bene-
ficiary’s plan benefits has transferred 
to the insurer; 

(ii) The name and address of the in-
surer; 

(iii) The name, address, and tele-
phone number of the person designated 
by the insurer to answer questions con-
cerning the annuity; and 

(iv) A statement that the participant 
or beneficiary will receive from the 
plan administrator or insurer a copy of 
the annuity contract or a certificate 
showing the insurer’s name and address 
and clearly reflecting the insurer’s ob-

ligation to provide the participant’s or 
beneficiary’s plan benefits. 

[62 FR 60428, Nov. 7, 1997, as amended at 82 
FR 60818, Dec. 22, 2017] 

§ 4041.29 Post-distribution certifi-
cation. 

(a) Filing requirement. The plan ad-
ministrator must either— 

(1) Within 30 days after the last dis-
tribution date for any affected party, 
file with PBGC a post-distribution cer-
tification (PBGC Form 501), completed 
in accordance with the instructions 
thereto; or 

(2)(i) Within 30 days after the last 
distribution date for any affected 
party, certify to PBGC, in the manner 
prescribed in the instructions to PBGC 
Form 501, that the plan assets have 
been distributed as required, and 

(ii) Within 60 days after the last dis-
tribution date for any affected party, 
file a post-distribution certification 
(PBGC Form 501), completed in accord-
ance with the instructions thereto. 

(b) Assessment of penalties. PBGC will 
assess a penalty for a late filing under 
paragraph (a) of this section only if the 
required information is filed more than 
90 days after the distribution deadline 
(including extensions) under 
§ 4041.28(a). 

[85 FR 6060, Feb. 4, 2020] 

§ 4041.30 Requests for deadline exten-
sions. 

(a) In general. The PBGC may in its 
discretion extend a deadline for taking 
action under this subpart to a later 
date. The PBGC will grant such an ex-
tension where it finds compelling rea-
sons why it is not administratively fea-
sible for the plan administrator (or 
other persons acting on behalf of the 
plan administrator) to take the action 
until the later date and the delay is 
brief. The PBGC will consider— 

(1) The length of the delay; and 
(2) Whether ordinary business care 

and prudence in attempting to meet 
the deadline is exercised. 

(b) Time of extension request. Any re-
quest for an extension under paragraph 
(a) of this section that is filed later 
than the 15th day before the applicable 
deadline must include a justification 
for not filing the request earlier. 
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(c) IRS determination letter requests. 
Any request for an extension under 
paragraph (a) of this section of the 
deadline in § 4041.25(c) for submitting a 
determination letter request to the 
IRS (in order to qualify for the dis-
tribution deadline in § 4041.28(a)(1)(ii)) 
will be deemed to be granted unless the 
PBGC notifies the plan administrator 
otherwise within 60 days after receipt 
of the request (or, if later, by the end 
of the PBGC’s review period under 
§ 4041.26(a)). The PBGC will notify the 
plan administrator in writing of the 
date on which it receives such request. 

(d) Statutory deadlines not extendable. 
The PBGC will not— 

(1) Pre-distribution deadlines. (i) Ex-
tend the 60-day time limit under 
§ 4041.23(a) for issuing the notice of in-
tent to terminate; or 

(ii) Waive the requirement in 
§ 4041.24(a) that the notice of plan bene-
fits be issued by the time the plan ad-
ministrator files the standard termi-
nation notice with the PBGC; or 

(2) Post-distribution deadlines. Extend 
a filing deadline under § 4041.29(a). 

[62 FR 60428, Nov. 7, 1997, as amended at 85 
FR 6061, Feb. 4, 2020] 

§ 4041.31 Notice of noncompliance. 
(a) Failure to meet pre-distribution re-

quirements—(1) In general. Except as 
provided in paragraphs (a)(2) and (c) of 
this section, the PBGC will issue a no-
tice of noncompliance within the 60- 
day (or extended) time period pre-
scribed by § 4041.26(a) whenever it de-
termines that— 

(i) The plan administrator failed to 
issue the notice of intent to terminate 
to all affected parties (other than the 
PBGC) in accordance with § 4041.23; 

(ii) The plan administrator failed to 
issue notices of plan benefits to all af-
fected parties entitled to plan benefits 
in accordance with § 4041.24; 

(iii) The plan administrator failed to 
file the standard termination notice in 
accordance with § 4041.25; 

(iv) As of the distribution date pro-
posed in the standard termination no-
tice, plan assets will not be sufficient 
to satisfy all plan benefits under the 
plan; or 

(v) In the case of a spin-off/termi-
nation transaction (as described in 
§ 4041.23(c)), the plan administrator 

failed to issue any notice required by 
§ 4041.23(c), § 4041.24(f), or § 4041.27(a)(2) 
in accordance with such section. 

(2) Interests of participants. The PBGC 
may decide not to issue a notice of 
noncompliance based on a failure to 
meet a requirement under paragraphs 
(a)(1)(i) through (a)(1)(iii) or (a)(1)(v) of 
this section if it determines that 
issuance of the notice would be incon-
sistent with the interests of partici-
pants and beneficiaries. 

(3) Continuing authority. The PBGC 
may issue a notice of noncompliance or 
suspend the termination proceeding 
based on a failure to meet a require-
ment under paragraphs (a)(1)(i) 
through (a)(1)(v) of this section after 
expiration of the 60-day (or extended) 
time period prescribed by § 4041.26(a) 
(including upon audit) if the PBGC de-
termines such action is necessary to 
carry out the purposes of Title IV. 

(b) Failure to meet distribution require-
ments—(1) In general. If the PBGC de-
termines, as part of an audit or other-
wise, that the plan administrator has 
not satisfied any distribution require-
ment of § 4041.28(a) or (c), it may issue 
a notice of noncompliance. 

(2) Criteria. In deciding whether to 
issue a notice of noncompliance under 
paragraph (b)(1) of this section, the 
PBGC may consider— 

(i) The nature and extent of the fail-
ure to satisfy a requirement of 
§ 4041.28(a) or (c); 

(ii) Any corrective action taken by 
the plan administrator; and 

(iii) The interests of participants and 
beneficiaries. 

(3) Late distributions. The PBGC will 
not issue a notice of noncompliance for 
failure to distribute timely based on 
any facts disclosed in the post-distribu-
tion certification if 60 or more days 
have passed from the PBGC’s receipt of 
the post-distribution certification. The 
60-day period may be extended by 
agreement between the plan adminis-
trator and the PBGC. 

(c) Correction of errors. The PBGC will 
not issue a notice of noncompliance 
based solely on the plan administra-
tor’s inclusion of erroneous informa-
tion (or omission of correct informa-
tion) in a notice required to be pro-
vided to any person under this part if— 
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(1) The PBGC determines that the 
plan administrator acted in good faith 
in connection with the error; 

(2) The plan administrator corrects 
the error no later than— 

(i) In the case of an error in the no-
tice of plan benefits under § 4041.24, the 
latest date an election notice may be 
provided to the person; or 

(ii) In any other case, as soon as 
practicable after the plan adminis-
trator knows or should know of the 
error, or by any later date specified by 
the PBGC; and 

(3) The PBGC determines that the 
delay in providing the correct informa-
tion will not substantially harm any 
person. 

(d) Reconsideration. A plan adminis-
trator may request reconsideration of a 
notice of noncompliance in accordance 
with the rules prescribed in part 4003, 
subpart C. 

(e) Consequences of notice of non-
compliance—(1) Effect on termination. A 
notice of noncompliance ends the 
standard termination proceeding, nul-
lifies all actions taken to terminate 
the plan, and renders the plan an ongo-
ing plan. A notice of noncompliance is 
effective upon the expiration of the pe-
riod within which the plan adminis-
trator may request reconsideration 
under paragraph (d) of this section or, 
if reconsideration is requested, a deci-
sion by the PBGC upholding the notice. 
However, once a notice is issued, the 
running of all time periods specified in 
ERISA or this part relevant to the ter-
mination will be suspended, and the 
plan administrator may take no fur-
ther action to terminate the plan (ex-
cept by initiation of a new termi-
nation) unless and until the notice is 
revoked. A plan administrator that 
still desires to terminate a plan must 
initiate the termination process again, 
starting with the issuance of a new no-
tice of intent to terminate. 

(2) Effect on plan administration. If the 
PBGC issues a notice of noncompli-
ance, the prohibitions in § 4041.22(a)(1) 
and (a)(2) will cease to apply— 

(i) Upon expiration of the period dur-
ing which reconsideration may be re-
quested or, if earlier, at the time the 
plan administrator decides not to re-
quest reconsideration; or 

(ii) If reconsideration is requested, 
upon PBGC issuance of a decision on 
reconsideration upholding the notice of 
noncompliance. 

(3) Revocation of notice of noncompli-
ance. If a notice of noncompliance is re-
voked, unless the PBGC provides other-
wise, any time period suspended by the 
issuance of the notice will resume run-
ning from the date of the revocation. 
In no case will the review period under 
§ 4041.26(a) end less than 60 days from 
the date the PBGC received the stand-
ard termination notice. 

(f) If no notice of noncompliance is 
issued. A standard termination is 
deemed to be valid if— 

(1) The plan administrator files a 
standard termination notice under 
§ 4041.25 and the PBGC does not issue a 
notice of noncompliance pursuant to 
§ 4041.31(a); and 

(2) The plan administrator files a 
post-distribution certification under 
§ 4041.29 and the PBGC does not issue a 
notice of noncompliance pursuant to 
§ 4041.31(b). 

(g) Notice to affected parties. Upon a 
decision by the PBGC on reconsider-
ation affirming the issuance of a notice 
of noncompliance or, if earlier, upon 
the plan administrator’s decision not 
to request reconsideration, the plan ad-
ministrator must notify the affected 
parties (other than the PBGC), and any 
persons who were provided notice 
under § 4041.23(c), in writing that the 
plan is not going to terminate or, if ap-
plicable, that the termination was in-
valid but that a new notice of intent to 
terminate is being issued. 

Subpart C—Distress Termination 
Process 

§ 4041.41 Requirements for a distress 
termination. 

(a) Distress requirements. A plan may 
be terminated in a distress termination 
only if— 

(1) The plan administrator issues a 
notice of intent to terminate to each 
affected party in accordance with 
§ 4041.43 at least 60 days and (except 
with PBGC approval) not more than 90 
days before the proposed termination 
date; 

(2) The plan administrator files a dis-
tress termination notice with the 
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PBGC in accordance with § 4041.45 no 
later than 120 days after the proposed 
termination date; and 

(3) The PBGC determines that each 
contributing sponsor and each member 
of its controlled group satisfy one of 
the distress criteria set forth in para-
graph (c) of this section. 

(b) Effect of failure to satisfy require-
ments. (1) Except as provided in para-
graph (b)(2)(i) of this section, if the 
plan administrator does not satisfy all 
of the requirements for a distress ter-
mination, any action taken to effect 
the plan termination is null and void, 
and the plan is an ongoing plan. A plan 
administrator who still desires to ter-
minate the plan must initiate the ter-
mination process again, starting with 
the issuance of a new notice of intent 
to terminate. 

(2)(i) The PBGC may, upon its own 
motion, waive any requirement with 
respect to notices to be filed with the 
PBGC under paragraph (a)(1) or (a)(2) of 
this section if the PBGC believes that 
it will be less costly or administra-
tively burdensome to the PBGC to do 
so. The PBGC will not entertain re-
quests for waivers under this para-
graph. 

(ii) Notwithstanding any other provi-
sion of this part, the PBGC retains the 
authority in any case to initiate a plan 
termination in accordance with the 
provisions of section 4042 of ERISA. 

(c) Distress criteria. In a distress ter-
mination, each contributing sponsor 
and each member of its controlled 
group must satisfy at least one (but 
not necessarily the same one) of the 
following criteria in order for a distress 
termination to occur: 

(1) Liquidation. This criterion is met 
if, as of the proposed termination 
date— 

(i) A person has filed or had filed 
against it a petition seeking liquida-
tion in a case under title 11, United 
States Code, or under a similar federal 
law or law of a State or political sub-
division of a State, or a case described 
in paragraph (e)(2) of this section has 
been converted to such a case; and 

(ii) The case has not been dismissed. 
(2) Reorganization. This criterion is 

met if— 
(i) As of the proposed termination 

date, a person has filed or had filed 

against it a petition seeking reorga-
nization in a case under title 11, United 
States Code, or under a similar law of 
a state or a political subdivision of a 
state, or a case described in paragraph 
(e)(1) of this section has been converted 
to such a case; 

(ii) As of the proposed termination 
date, the case has not been dismissed; 

(iii) The person notifies the PBGC of 
any request to the bankruptcy court 
(or other appropriate court in a case 
under such similar law of a state or a 
political subdivision of a state) for ap-
proval of the plan termination by con-
currently filing with the PBGC a copy 
of the motion requesting court ap-
proval, including any documents sub-
mitted in support of the request; and 

(iv) The bankruptcy court or other 
appropriate court determines that, un-
less the plan is terminated, such person 
will be unable to pay all its debts pur-
suant to a plan of reorganization and 
will be unable to continue in business 
outside the reorganization process and 
approves the plan termination. 

(3) Inability to continue in business. 
This criterion is met if a person dem-
onstrates to the satisfaction of the 
PBGC that, unless a distress termi-
nation occurs, the person will be un-
able to pay its debts when due and to 
continue in business. 

(4) Unreasonably burdensome pension 
costs. This criterion is met if a person 
demonstrates to the satisfaction of the 
PBGC that the person’s costs of pro-
viding pension coverage have become 
unreasonably burdensome solely as a 
result of declining covered employment 
under all single-employer plans for 
which that person is a contributing 
sponsor. 

(d) Non-duplicative efforts. (1) If a per-
son requests approval of the plan ter-
mination by a court, as described in 
paragraph (c)(2) of this section, the 
PBGC— 

(i) Will normally enter an appearance 
to request that the court make specific 
findings as to whether the contributing 
sponsor or controlled group member 
meets the distress test in paragraph 
(c)(3) of this section, or state that it is 
unable to make such findings; 

(ii) Will provide the court with any 
information it has that may be ger-
mane to the court’s ruling; 
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(iii) Will, if the person has requested, 
or later requests, a determination by 
the PBGC under paragraph (c)(3) of this 
section, defer action on the request 
until the court makes its determina-
tion; and 

(iv) Will be bound by a final and non- 
appealable order of the court. 

(2) If a person requests a determina-
tion by the PBGC under paragraph 
(c)(3) of this section, the PBGC deter-
mines that the distress criterion is not 
met, and the person thereafter requests 
approval of the plan termination by a 
court, as described in paragraph (c)(2) 
of this section, the PBGC will advise 
the court of its determination and 
make its administrative record avail-
able to the court. 

(e) Non-recognition of certain actions. 
If the PBGC finds that a person under-
took any action or failed to act for the 
principal purpose of satisfying any of 
the distress criteria contained in para-
graph (c) of this section, rather than 
for a reasonable business purpose, the 
PBGC will disregard such act or failure 
to act in determining whether the per-
son has satisfied any of those criteria. 

(f) Requests for deadline extensions. 
The PBGC may extend any deadline 
under this subpart in accordance with 
the rules described in section § 4041.30, 
except that the PBGC will not extend— 

(1) Pre-distribution deadlines. The 60- 
day time limit under § 4041.43(a) for 
issuing the notice of intent to termi-
nate; or 

(2) Post-distribution deadlines. The 
deadline under § 4041.50 for filing the 
post-distribution certification. 

§ 4041.42 Administration of plan dur-
ing termination process. 

(a) General rule. Except to the extent 
specifically prohibited by this section, 
during the pendency of termination 
proceedings the plan administrator 
must continue to carry out the normal 
operations of the plan, such as putting 
participants into pay status, collecting 
contributions due the plan, and invest-
ing plan assets. 

(b) Prohibitions after issuing notice of 
intent to terminate. The plan adminis-
trator may not make loans to plan par-
ticipants beginning on the first day he 
or she issues a notice of intent to ter-
minate, and from that date until a dis-

tribution is permitted pursuant to 
§ 4041.50, the plan administrator may 
not— 

(1) Distribute plan assets pursuant 
to, or (except as required by this part) 
take any other actions to implement, 
the termination of the plan; 

(2) Pay benefits attributable to em-
ployer contributions, other than death 
benefits, in any form other than as an 
annuity; or 

(3) Purchase irrevocable commit-
ments to provide benefits from an in-
surer. 

(c) Limitation on benefit payments on 
or after proposed termination date. Be-
ginning on the proposed termination 
date, the plan administrator must re-
duce benefits to the level determined 
under part 4022, subpart D, of this chap-
ter. 

(d) Failure to qualify for distress termi-
nation. In any case where the PBGC de-
termines, pursuant to § 4041.44(c) or 
§ 4041.46(c)(1), that the requirements for 
a distress termination are not satis-
fied— 

(1) The prohibitions in paragraph (b) 
of this section, other than those in 
paragraph (b)(1), will cease to apply— 

(i) Upon expiration of the period dur-
ing which reconsideration may be re-
quested under §§ 4041.44(e) and 4041.46(e) 
or, if earlier, at the time the plan ad-
ministrator decides not to request re-
consideration; or 

(ii) If reconsideration is requested, 
upon PBGC issuance of its decision on 
reconsideration. 

(2) Any benefits that were not paid 
pursuant to paragraph (c) of this sec-
tion will be due and payable as of the 
effective date of the PBGC’s deter-
mination, together with interest from 
the date (or dates) on which the unpaid 
amounts were originally due until the 
date on which they are paid in full at 
the rate or rates prescribed under 
§ 4022.81(c)(3) of this chapter. 

(e) Effect of subsequent insufficiency. If 
the plan administrator makes a finding 
of subsequent insufficiency for guaran-
teed benefits pursuant to § 4041.49(b), or 
the PBGC notifies the plan adminis-
trator that it has made a finding of 
subsequent insufficiency for guaran-
teed benefits pursuant to § 4041.40(d), 
the prohibitions in paragraph (b) of 
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this section will apply in accordance 
with § 4041.49(e). 

[62 FR 60428, Nov. 7, 1997, as amended at 63 
FR 29355, May 29, 1998] 

§ 4041.43 Notice of intent to terminate. 

(a) General rules. (1) At least 60 days 
and (except with PBGC approval) no 
more than 90 days before the proposed 
termination date, the plan adminis-
trator must issue a written notice of 
intent to terminate to each person who 
is an affected party as of the proposed 
termination date. 

(2) The plan administrator must issue 
the notice of intent to terminate to all 
affected parties other than the PBGC 
at or before the time he or she files the 
notice with the PBGC. 

(3) The notice to affected parties 
other than the PBGC must contain all 
of the information specified in para-
graph (b) of this section. 

(4) The notice to the PBGC must be 
filed on PBGC Form 600, Distress Ter-
mination, Notice of Intent to Termi-
nate, completed in accordance with the 
instructions thereto. 

(5) In the case of a beneficiary of a 
deceased participant or an alternate 
payee, the plan administrator must 
issue a notice of intent to terminate 
promptly to any person that becomes 
an affected party after the proposed 
termination date and on or before the 
date a trustee is appointed for the plan 
pursuant to section 4042(c) of ERISA 
(or, in the case of a plan that distrib-
utes assets pursuant to § 4041.50, the 
distribution date). 

(b) Contents of notice to affected parties 
other than the PBGC. The plan adminis-
trator must include in the notice of in-
tent to terminate to each affected 
party other than the PBGC all of the 
following information: 

(1) The name of the plan and of the 
contributing sponsor; 

(2) The EIN of the contributing spon-
sor and the PN; if there is no EIN or 
PN, the notice must so state; 

(3) The name, address, and telephone 
number of the person who may be con-
tacted by an affected party with ques-
tions concerning the plan’s termi-
nation; 

(4) A statement that the plan admin-
istrator expects to terminate the plan 

in a distress termination on a specified 
proposed termination date; 

(5) The cessation of accruals informa-
tion in § 4041.23(b)(4); 

(6) A statement as to how an affected 
party entitled to receive the latest up-
dated summary plan description under 
section 104(b) of ERISA can obtain it; 

(7) A statement of whether plan as-
sets are sufficient to pay all guaran-
teed benefits or all benefit liabilities; 

(8) A brief description of what bene-
fits are guaranteed by the PBGC (e.g., 
if only a portion of the benefits are 
guaranteed because of the phase-in 
rule, this should be explained), and a 
statement that participants and bene-
ficiaries also may receive a portion of 
the benefits to which each is entitled 
under the terms of the plan in excess of 
guaranteed benefits; and 

(9) A statement, if applicable, that 
benefits may be subject to reduction 
because of the limitations on the 
amounts guaranteed by the PBGC or 
because plan assets are insufficient to 
pay for full benefits (pursuant to part 
4022, subparts B and D, of this chapter) 
and that payments in excess of the 
amount guaranteed by the PBGC may 
be recouped by the PBGC (pursuant to 
part 4022, subpart E, of this chapter). 

(c) Spin-off/termination transactions. In 
the case of a spin-off/termination 
transaction (as described in § 4041.23(c)), 
the plan administrator must provide 
all participants and beneficiaries in the 
original plan who are also participants 
or beneficiaries in the ongoing plan (as 
of the proposed termination date) with 
a notice describing the transaction no 
later than the date on which the plan 
administrator completes the issuance 
of notices of intent to terminate under 
this section. 

§ 4041.44 PBGC review of notice of in-
tent to terminate. 

(a) General. When a notice of intent 
to terminate is filed with it, the 
PBGC— 

(1) Will determine whether the notice 
was issued in compliance with § 4041.43; 
and 

(2) Will advise the plan administrator 
of its determination, in accordance 
with paragraph (b) or (c) of this sec-
tion, no later than the proposed termi-
nation date specified in the notice. 
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(b) Tentative finding of compliance. If 
the PBGC determines that the issuance 
of the notice of intent to terminate ap-
pears to be in compliance with § 4041.43, 
it will notify the plan administrator in 
writing that— 

(1) The PBGC has made a tentative 
determination of compliance; 

(2) The distress termination pro-
ceeding may continue; and 

(3) After reviewing the distress ter-
mination notice filed pursuant to 
§ 4041.45, the PBGC will make final, or 
reverse, this tentative determination. 

(c) Finding of noncompliance. If the 
PBGC determines that the issuance of 
the notice of intent to terminate was 
not in compliance with § 4041.43 (except 
for requirements that the PBGC elects 
to waive under § 4041.41(b)(2)(i) with re-
spect to the notice filed with the 
PBGC), the PBGC will notify the plan 
administrator in writing— 

(1) That the PBGC has determined 
that the notice of intent to terminate 
was not properly issued; and 

(2) That the proposed distress termi-
nation is null and void and the plan is 
an ongoing plan. 

(d) Information on need to institute sec-
tion 4042 proceedings. The PBGC may re-
quire the plan administrator to submit, 
within 20 days after the plan adminis-
trator’s receipt of the PBGC’s written 
request (or such other period as may be 
specified in such written request), any 
information that the PBGC determines 
it needs in order to decide whether to 
institute termination or trusteeship 
proceedings pursuant to section 4042 of 
ERISA, whenever— 

(1) A notice of intent to terminate in-
dicates that benefits currently in pay 
status (or that should be in pay status) 
are not being paid or that this is likely 
to occur within the 180-day period fol-
lowing the issuance of the notice of in-
tent to terminate; 

(2) The PBGC issues a determination 
under paragraph (c) of this section; or 

(3) The PBGC has any reason to be-
lieve that it may be necessary or ap-
propriate to institute proceedings 
under section 4042 of ERISA. 

(e) Reconsideration of finding of non-
compliance. A plan administrator may 
request reconsideration of the PBGC’s 
determination of noncompliance under 
paragraph (c) of this section in accord-

ance with the rules prescribed in part 
4003, subpart C, of this chapter. Any re-
quest for reconsideration automati-
cally stays the effectiveness of the de-
termination until the PBGC issues its 
decision on reconsideration, but does 
not stay the time period within which 
information must be submitted to the 
PBGC in response to a request under 
paragraph (d) of this section. 

(f) Notice to affected parties. Upon a 
decision by the PBGC affirming a find-
ing of noncompliance or upon the expi-
ration of the period within which the 
plan administrator may request recon-
sideration of a finding of noncompli-
ance (or, if earlier, upon the plan ad-
ministrator’s decision not to request 
reconsideration), the plan adminis-
trator must notify the affected parties 
(and any persons who were provided no-
tice under § 4041.43(e)) in writing that 
the plan is not going to terminate or, if 
applicable, that the termination is in-
valid but that a new notice of intent to 
terminate is being issued. 

§ 4041.45 Distress termination notice. 
(a) General rule. The plan adminis-

trator must file with the PBGC a PBGC 
Form 601, Distress Termination Notice, 
Single-Employer Plan Termination, 
with Schedule EA-D, Distress Termi-
nation Enrolled Actuary Certification, 
that has been completed in accordance 
with the instructions thereto, on or be-
fore the 120th day after the proposed 
termination date. 

(b) Participant and benefit informa-
tion—(1) Plan insufficient for guaranteed 
benefits. Unless the enrolled actuary 
certifies, in the Schedule EA-D filed in 
accordance with paragraph (a) of this 
section, that the plan is sufficient ei-
ther for guaranteed benefits or for ben-
efit liabilities, the plan administrator 
must file with the PBGC the partici-
pant and benefit information described 
in PBGC Form 601 and the instructions 
thereto by the later of— 

(i) 120 days after the proposed termi-
nation date, or 

(ii) 30 days after receipt of the 
PBGC’s determination, pursuant to 
§ 4041.46(b), that the requirements for a 
distress termination have been satis-
fied. 

(2) Plan sufficient for guaranteed bene-
fits or benefit liabilities. If the enrolled 
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actuary certifies that the plan is suffi-
cient either for guaranteed benefits or 
for benefit liabilities, the plan adminis-
trator need not submit the participant 
and benefit information described in 
PBGC Form 601 and the instructions 
thereto unless requested to do so pur-
suant to paragraph (c) of this section. 

(3) Effect of failure to provide informa-
tion. The PBGC may void the distress 
termination if the plan administrator 
fails to provide complete participant 
and benefit information in accordance 
with this section. 

(c) Additional information. The PBGC 
may in any case require the submission 
of any additional information that it 
needs to make the determinations that 
it is required to make under this part 
or to pay benefits pursuant to section 
4061 or 4022(c) of ERISA. The plan ad-
ministrator must submit any informa-
tion requested under this paragraph 
within 30 days after receiving the 
PBGC’s written request (or such other 
period as may be specified in such writ-
ten request). 

§ 4041.46 PBGC determination of com-
pliance with requirements for dis-
tress termination. 

(a) General. Based on the information 
contained and submitted with the 
PBGC Form 600 and the PBGC Form 
601, with Schedule EA-D, and on any 
information submitted by an affected 
party or otherwise obtained by the 
PBGC, the PBGC will determine wheth-
er the requirements for a distress ter-
mination set forth in § 4041.41(c) have 
been met and will notify the plan ad-
ministrator in writing of its deter-
mination, in accordance with para-
graph (b) or (c) of this section. 

(b) Qualifying termination. If the 
PBGC determines that all of the re-
quirements of § 4041.41(c) have been sat-
isfied, it will so advise the plan admin-
istrator and will also advise the plan 
administrator of whether participant 
and benefit information must be sub-
mitted in accordance with § 4041.45(b). 

(c) Non-qualifying termination. (1) Ex-
cept as provided in paragraph (c)(2) of 
this section, if the PBGC determines 
that any of the requirements of § 4041.41 
have not been met, it will notify the 
plan administrator of its determina-

tion, the basis therefor, and the effect 
thereof (as provided in § 4041.41(b)). 

(2) If the only basis for the PBGC’s 
determination described in paragraph 
(c)(1) of this section is that the distress 
termination notice is incomplete, the 
PBGC will advise the plan adminis-
trator of the missing item(s) of infor-
mation and that the information must 
be filed with the PBGC no later than 
the 120th day after the proposed termi-
nation date or the 30th day after the 
date of the PBGC’s notice of its deter-
mination, whichever is later. 

(d) Reconsideration of determination of 
non-qualification. A plan administrator 
may request reconsideration of the 
PBGC’s determination under paragraph 
(c)(1) of this section in accordance with 
the rules prescribed in part 4003, sub-
part C, of this chapter. The filing of a 
request for reconsideration automati-
cally stays the effectiveness of the de-
termination until the PBGC issues its 
decision on reconsideration. 

(e) Notice to affected parties. Upon a 
decision by the PBGC affirming a de-
termination of non-qualification or 
upon the expiration of the period with-
in which the plan administrator may 
request reconsideration of a determina-
tion of non-qualification (or, if earlier, 
upon the plan administrator’s decision 
not to request reconsideration), the 
plan administrator must notify the af-
fected parties (and any persons who 
were provided notice under § 4041.43(e)) 
in writing that the plan is not going to 
terminate or, if applicable, that the 
termination is invalid but that a new 
notice of intent to terminate is being 
issued. 

§ 4041.47 PBGC determination of plan 
sufficiency/insufficiency. 

(a) General. Upon receipt of partici-
pant and benefit information filed pur-
suant to § 4041.45 (b)(1) or (c), the PBGC 
will determine the degree to which the 
plan is sufficient and notify the plan 
administrator in writing of its deter-
mination in accordance with paragraph 
(b) or (c) of this section. 

(b) Insufficiency for guaranteed bene-
fits. If the PBGC finds that it is unable 
to determine that a plan is sufficient 
for guaranteed benefits, it will issue a 
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‘‘notice of inability to determine suffi-
ciency’’ notifying the plan adminis-
trator of this finding and advising the 
plan administrator that— 

(1) The plan administrator must con-
tinue to administer the plan under the 
restrictions imposed by § 4041.42; and 

(2) The termination will be com-
pleted under section 4042 of ERISA. 

(c) Sufficiency for guaranteed benefits 
or benefit liabilities. If the PBGC deter-
mines that a plan is sufficient for guar-
anteed benefits but not for benefit li-
abilities or is sufficient for benefit li-
abilities, the PBGC will issue to the 
plan administrator a distribution no-
tice advising the plan administrator— 

(1) To issue notices of benefit dis-
tribution in accordance with § 4041.48; 

(2) To close out the plan in accord-
ance with § 4041.50; 

(3) To file a timely post-distribution 
certification with the PBGC in accord-
ance with § 4041.50(b); and 

(4) That either the plan adminis-
trator or the contributing sponsor 
must preserve and maintain plan 
records in accordance with § 4041.5. 

(d) Alternative treatment of majority 
owner’s benefit. A majority owner may 
elect to forgo receipt of all or part of 
his or her plan benefits in connection 
with a distress termination. Any such 
alternative treatment— 

(1) Is valid only if the conditions in 
§ 4041.21(b)(2) (i) through (iv) are met 
(except that, in the case of a plan that 
does not distribute assets pursuant to 
§ 4041.50, the majority owner may make 
the election and the spouse may con-
sent any time on or after the date of 
issuance of the first notice of intent to 
terminate); and— 

(2) Is subject to the PBGC’s approval 
if the election— 

(i) Is made after the termination 
date; and 

(ii) Would result in the PBGC deter-
mining that the plan is sufficient for 
guaranteed benefits under paragraph 
(c). 

§ 4041.48 Sufficient plans; notice re-
quirements. 

(a) Notices of benefit distribution. When 
a distribution notice is issued by the 
PBGC pursuant to § 4041.47, the plan ad-
ministrator must issue notices of ben-
efit distribution in accordance with the 

rules regarding notices of plan benefits 
in § 4041.24, except that— 

(1) The deadline for issuing the no-
tices of benefit distribution is the 60th 
day after receipt of the distribution no-
tice; and 

(2) With respect to the information 
described in § 4041.24 (b) through (e), the 
term ‘‘plan benefits’’ is replaced with 
‘‘title IV benefits’’ and the term ‘‘pro-
posed termination date’’ is replaced 
with ‘‘termination date’’. 

(b) Certification to PBGC. No later 
than 15 days after the date on which 
the plan administrator completes the 
issuance of the notices of benefit dis-
tribution, the plan administrator must 
file with the PBGC a certification that 
the notices were so issued in accord-
ance with the requirements of this sec-
tion. 

(c) Notice of annuity information—(1) 
In general. Unless all title IV benefits 
will be distributed in the form of non-
consensual lump sums, the plan admin-
istrator must provide a notice of annu-
ity information to each affected party 
other than— 

(i) An affected party whose title IV 
benefits will be distributed in the form 
of a nonconsensual lump sum; and 

(ii) The PBGC. 
(2) Spin-off/termination transactions. 

The plan administrator must provide 
the information in paragraph (c)(4) of 
this section to a person entitled to no-
tice under § 4041.43(c), at the same time 
and in the same manner as required for 
an affected party described in para-
graph (c)(1) of this section. 

(3) Selection of different insurer. A plan 
administrator that decides to select a 
different insurer after having pre-
viously notified the affected party of 
the identity of insurer(s) under this 
paragraph must provide another notice 
of annuity information. 

(4) Content of notice. The notice must 
include— 

(i) The identity-of-insurer informa-
tion in § 4041.27(b)(1); 

(ii) The information regarding 
change in identity of insurer(s) in 
§ 4041.27(b)(2); and 

(iii) Unless the state guaranty cov-
erage information in § 4041.27(b)(3) was 
previously provided to the affected 
party, such information and the extin-
guishment-of-guaranty information in 
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§ 4041.23(b)(9) (replacing the term ‘‘plan 
benefits’’ with ‘‘title IV benefits’’). 

(5) Deadline for notice. The plan ad-
ministrator must issue the notice of 
annuity information to each affected 
party by the deadline in § 4041.27(d)(1). 

(d) Request for IRS determination letter. 
To qualify for the distribution deadline 
in § 4041.28(a)(1)(ii) (as modified and 
made applicable by § 4041.50(c)), the 
plan administrator must submit to the 
IRS a valid request for a determination 
of the plan’s qualification status upon 
termination (‘‘determination letter’’) 
by the day on which the plan adminis-
trator completes the issuance of the 
notices of benefit distribution. 

§ 4041.49 Verification of plan suffi-
ciency prior to closeout. 

(a) General rule. Before distributing 
plan assets pursuant to a closeout 
under § 4041.50, the plan administrator 
must verify whether the plan’s assets 
are still sufficient to provide for bene-
fits at the level determined by the 
PBGC, i.e., guaranteed benefits or ben-
efit liabilities. If the plan adminis-
trator finds that the plan is no longer 
able to provide for benefits at the level 
determined by the PBGC, then para-
graph (b) or (c) of this section, as ap-
propriate, will apply. 

(b) Subsequent insufficiency for guar-
anteed benefits. When a plan adminis-
trator finds that a plan is no longer 
sufficient for guaranteed benefits, the 
plan administrator must promptly no-
tify the PBGC in writing of that fact 
and may take no further action to im-
plement the plan termination, pending 
the PBGC’s determination and notice 
pursuant to paragraph (b)(1) or (b)(2) of 
this section. 

(1) PBGC concurrence with finding. If 
the PBGC concurs with the plan ad-
ministrator’s finding, the distribution 
notice will be void, and the PBGC 
will— 

(i) Issue the plan administrator a no-
tice of inability to determine suffi-
ciency in accordance with § 4041.47(b); 
and 

(ii) Require the plan administrator to 
submit a new valuation, certified to by 
an enrolled actuary, of the benefit li-
abilities and guaranteed benefits under 
the plan, valued in accordance with 
§§ 4044.41 through 4044.57 of this chapter 

as of the date of the plan administra-
tor’s notice to the PBGC. 

(2) PBGC non-concurrence with find-
ing. If the PBGC does not concur with 
the plan administrator’s finding, it will 
so notify the plan administrator in 
writing, and the distribution notice 
will remain in effect. 

(c) Subsequent insufficiency for benefit 
liabilities. When a plan administrator 
finds that a plan is sufficient for guar-
anteed benefits but is no longer suffi-
cient for benefit liabilities, the plan 
administrator must immediately no-
tify the PBGC in writing of this fact, 
but must continue with the distribu-
tion of assets in accordance with 
§ 4041.50. 

(d) Finding by PBGC of subsequent in-
sufficiency. In any case in which the 
PBGC finds on its own initiative that a 
subsequent insufficiency for guaran-
teed benefits has occurred, paragraph 
(b)(1) of this section will apply, except 
that the guaranteed benefits must be 
revalued as of the date of the PBGC’s 
finding. 

(e) Restrictions upon finding of subse-
quent insufficiency. When the plan ad-
ministrator makes the finding de-
scribed in paragraph (b) of this section 
or receives notice that the PBGC has 
made the finding described in para-
graph (d) of this section, the plan ad-
ministrator is (except to the extent the 
PBGC otherwise directs) subject to the 
prohibitions in § 4041.42. 

§ 4041.50 Closeout of plan. 

If a plan administrator receives a dis-
tribution notice from the PBGC pursu-
ant to § 4041.47 and neither the plan ad-
ministrator nor the PBGC makes the 
finding described in § 4041.49(b) or (d), 
the plan administrator must distribute 
plan assets in accordance with § 4041.28 
and file a post-distribution certifi-
cation in accordance with § 4041.29, ex-
cept that— 

(a) The term ‘‘plan benefits’’ is re-
placed with ‘‘title IV benefits’’; 

(b) For purposes of applying the dis-
tribution deadline in § 4041.28(a)(1)(i), 
the phrase ‘‘after the expiration of the 
PBGC’s 60-day (or extended) review pe-
riod under § 4041.26(a)’’ is replaced with 
‘‘the day on which the plan adminis-
trator completes the issuance of the 
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notices of benefit distribution pursuant 
to § 4041.48(a)’’; and 

(c) For purposes of applying the dis-
tribution deadline in § 4041.28(a)(1)(ii), 
the phrase ‘‘the requirements of 
§ 4041.25(c)’’ is replaced with ‘‘the re-
quirements of § 4041.48(d)’’. 

§ 4041.51 Disclosure of information by 
plan administrator in distress ter-
mination. 

(a) Request for Information—(1) In gen-
eral. If a notice of intent to terminate 
under § 4041.43 is issued with respect to 
a plan, an affected party may make a 
request to the plan administrator for 
information submitted to PBGC under 
sections 4041(a)(2) and 4041(c)(2) of 
ERISA and §§ 4041.43 and 4041.45. 

(2) Requirements. A request under 
paragraph (a) of this section must: 

(i) Be in writing to the plan adminis-
trator; 

(ii) State the name of the plan and 
that the request is for information sub-
mitted to PBGC with respect to the ap-
plication for a distress termination of 
the plan; 

(iii) State the name of the person 
making the request for information 
and such person’s relationship to the 
plan (e.g., plan participant), and that 
such relationship meets the definition 
of affected party under § 4001.2 of this 
chapter; and 

(iv) Be signed by the person making 
the request. 

(b) Response by Plan Administrator—(1) 
Information. The information that a 
plan administrator must provide in re-
sponse to a request under paragraph (a) 
of this section includes PBGC Form 
600, and any information submitted to 
PBGC pursuant to section 4041(c)(2) of 
ERISA and § 4041.45. 

(2) Timing of response. A plan adminis-
trator that receives a request under 
paragraph (a) of this section must pro-
vide the information requested not 
later than the 15th business day (as de-
fined in § 4000.22 of this chapter) after 
receipt of the request. 

(3) Deferral of due date. If, at the time 
the plan administrator receives a re-
quest under paragraph (a) of this sec-
tion, the plan administrator has not 
filed a PBGC Form 600, the plan admin-
istrator must provide the information 
requested under paragraph (a) not later 

than the 15th business day (as defined 
in § 4000.22 of this chapter) after a 
PBGC Form 600 is filed with PBGC. 

(4) Supplemental responses. If, at any 
time after the later of the receipt of a 
request under paragraph (a) of this sec-
tion, or the filing of PBGC Form 600, 
the plan administrator submits addi-
tional information to PBGC with re-
spect to the plan termination under 
section 4041(c)(2) of ERISA and § 4041.45, 
the plan administrator must, not later 
than the 15th business day (as defined 
in § 4000.22 of this chapter) after each 
additional submission, provide the ad-
ditional information to any affected 
party that has made a request under 
paragraph (a) of this section. 

(5) Confidential information. (i) In re-
sponding to a request under paragraph 
(a) of this section, the plan adminis-
trator shall not provide information 
that may, directly or indirectly, iden-
tify an individual participant or bene-
ficiary of the plan. 

(ii) A plan administrator that has re-
ceived a request under paragraph (a) of 
this section may seek a court order 
under which confidential information 
described in section 552(b) of title 5, 
United States Code— 

(A) Will be disclosed only to author-
ized representatives (within the mean-
ing of section 4041(c)(2)(D)(iv) of 
ERISA) that agree to ensure the con-
fidentiality of such information, and, 

(B) Will not be disclosed to other af-
fected parties. 

(6) Reasonable fees. Under section 
4041(c)(2)(D)(iii)(II) of ERISA, a plan 
administrator may charge a reasonable 
fee for any information provided under 
this section in other than electronic 
form. 

[73 FR 68337, Nov. 18, 2008] 

PART 4041A—TERMINATION OF 
MULTIEMPLOYER PLANS 

Subpart A—General Provisions 

Sec. 
4041A.1 Purpose and scope. 
4041A.2 Definitions. 
4041A.3 Method and date of filing; where to 

file; computation of time; issuances to 
third parties. 
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Subpart B—Notice of Termination 

4041A.11 Requirement of notice. 
4041A.12 Contents of notice. 

Subpart C—Plan Sponsor Duties 

4041A.21 General rule. 
4041A.22 Payment of benefits. 
4041A.23 Withdrawal liability. 
4041A.24 Plan valuations and monitoring. 
4041A.25 Periodic determinations of plan 

solvency. 
4041A.26 Financial assistance. 
4041A.27 PBGC approval to pay benefits not 

otherwise permitted. 

Subpart D—Closeout of Sufficient Plans 

4041A.41 General rule. 
4041A.42 Method of distribution. 
4041A.43 Benefit forms. 
4041A.44 Cessation of withdrawal liability. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1341a, 1431, 
1441. 

SOURCE: 61 FR 34052, July 1, 1996, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 4041A.1 Purpose and scope. 
The purpose of this part is to estab-

lish rules for notifying the PBGC of the 
termination of a multiemployer plan 
and rules for the administration of 
multiemployer plans that have termi-
nated by mass withdrawal. Subpart B 
prescribes the contents of and proce-
dures for filing a Notice of Termi-
nation for a multiemployer plan. Sub-
part C prescribes basic duties of plan 
sponsors of mass-withdrawal-termi-
nated plans. (Other duties are pre-
scribed in part 4281 of this chapter.) 
Subpart D contains procedures for clos-
ing out sufficient plans. This part ap-
plies to terminated multiemployer 
plans covered by title IV of ERISA but, 
in the case of subparts C and D, only to 
plans terminated by mass withdrawal 
under section 4041A(a)(2) of ERISA (in-
cluding plans created by partition pur-
suant to section 4233 of ERISA). 

§ 4041A.2 Definitions. 
The following terms are defined in 

§ 4001.2 of this chapter: annuity, ERISA, 
insurer, IRS, mass withdrawal, multi-
employer plan, nonforfeitable benefit, 
PBGC, plan, and plan year. In addition, 
for purposes of this part: 

Actuarial valuation means a report 
submitted to a plan of a valuation of 
plan assets and liabilities that is per-
formed in accordance with subpart B of 
part 4281 of this chapter. 

Available resources means available 
resources as described in section 
4245(b)(3) of ERISA. 

Benefits subject to reduction means 
those benefits accrued under plan 
amendments (or plans) adopted after 
March 26, 1980, or under collective bar-
gaining agreements entered into after 
March 26, 1980, that are not eligible for 
PBGC’s guarantee under section 
4022A(b) of ERISA. 

Financial assistance means financial 
assistance from PBGC under section 
4261 of ERISA. 

Insolvency benefit level means the 
greater of the resource benefit level or 
the benefit level guaranteed by PBGC 
for each participant and beneficiary in 
pay status. 

Insolvency year means insolvency 
year as described in section 4245(b)(4) of 
ERISA. 

Insolvent means unable to pay bene-
fits when due during the plan year. 

Nonguaranteed benefits means those 
benefits that are eligible for PBGC’s 
guarantee under section 4022A(b) of 
ERISA, but exceed the guarantee lim-
its under section 4022A(c). 

Resource benefit level means resource 
benefit level as described in section 
4245(b)(2) of ERISA. 

[61 FR 34052, July 1, 1996; 61 FR 36626, July 12, 
1996, as amended at 84 FR 18722, May 2, 2019] 

§ 4041A.3 Method and date of filing; 
where to file; computation of time; 
issuances to third parties. 

(a) Method and date of filing. The 
PBGC applies the rules in subpart A of 
part 4000 of this chapter to determine 
permissible methods of filing with the 
PBGC under this part. The PBGC ap-
plies the rules in subpart C of part 4000 
of this chapter to determine the date 
that a submission under this part was 
filed with the PBGC. 

(b) Where to file. See § 4000.4 of this 
chapter for information on where to 
file. 

(c) Computation of time. The PBGC ap-
plies the rules in subpart D of part 4000 
of this chapter to compute any time 
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period for filing or issuance under this 
part. 

(d) Method and date of issuance. The 
PBGC applies the rules in subpart B of 
part 4000 of this chapter to determine 
permissible methods of issuance under 
this part. The PBGC applies the rules 
in subpart C of part 4000 of this chapter 
to determine the date that an issuance 
under this part was provided. 

[68 FR 61354, Oct. 28, 2003] 

Subpart B—Notice of Termination 

§ 4041A.11 Requirement of notice. 

(a) General. A notice of termination 
must be filed with PBGC by a multiem-
ployer plan when the plan has termi-
nated as described in section 4041A(a) 
of ERISA. 

(b) Who must file. The plan sponsor or 
a duly authorized representative acting 
on behalf of the plan sponsor must sign 
and file the notice. 

(c) When to file. (1) For a termination 
pursuant to a plan amendment, the no-
tice must be filed with PBGC within 
thirty days after the amendment is 
adopted or effective, whichever is later. 

(2) For a termination that results 
from a mass withdrawal, the notice 
must be filed with PBGC within thirty 
days after the last employer withdrew 
from the plan or thirty days after the 
first day of the first plan year for 
which no employer contributions were 
required under the plan, whichever is 
earlier. 

(d) How and where to file. Filings with 
PBGC under this subpart must be sub-
mitted in accordance with the rules in 
subpart A of part 4000 of this chapter. 
See § 4000.4 of this chapter for informa-
tion on where to file. 

(Approved by the Office of Management and 
Budget under control number 1212–0020) 

[61 FR 34052, July 1, 1996, as amended at 80 
FR 55745, Sept. 17, 2015; 84 FR 18722, May 2, 
2019] 

§ 4041A.12 Contents of notice. 

(a) Information to be contained in no-
tice. A notice of termination under 
§ 4041A.11 required to be filed with 
PBGC must contain the information 
and certification specified in the in-
structions for the notice of termi-

nation on PBGC’s website 
(www.pbgc.gov). 

(b) Additional information. In addition 
to the information required under 
paragraph (a) of this section, PBGC 
may require the submission of any 
other information that PBGC deter-
mines is necessary for review of a no-
tice of termination. 

[84 FR 18722, May 2, 2019] 

Subpart C—Plan Sponsor Duties 
§ 4041A.21 General rule. 

The plan sponsor of a multiemployer 
plan that terminates by mass with-
drawal must continue to administer 
the plan in accordance with applicable 
statutory provisions, regulations, and 
plan provisions until a trustee is ap-
pointed under section 4042 of ERISA or 
until plan assets are distributed in ac-
cordance with subpart D of this part. In 
addition, the plan sponsor is respon-
sible for the specific duties described in 
this subpart. 

[61 FR 34052, July 1, 1996, as amended at 84 
FR 18722, May 2, 2019] 

§ 4041A.22 Payment of benefits. 
(a) Except as provided in paragraph 

(b), the plan sponsor shall pay any ben-
efit attributable to employer contribu-
tions, other than a death benefit, only 
in the form of an annuity. 

(b) The plan sponsor may pay a ben-
efit in a form other than an annuity 
if— 

(1) The plan distributes plan assets in 
accordance with subpart D of this part; 

(2) The PBGC approves the payment 
of the benefit in an alternative form 
pursuant to § 4041A.27; or 

(3) The value of the entire nonforfeit-
able benefit does not exceed $1,750. 

(c) Except to the extent provided in 
the next sentence, the plan sponsor 
shall not pay benefits in excess of the 
amount that is nonforfeitable under 
the plan as of the date of termination, 
unless authorized to do so by the PBGC 
pursuant to § 4041A.27. Subject to the 
restriction stated in paragraph (d) of 
this section, however, the plan sponsor 
may pay a qualified preretirement sur-
vivor annuity with respect to a partici-
pant who died after the date of termi-
nation. 
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(d) The payment of benefits subject 
to reduction shall be discontinued to 
the extent provided in § 4281.31 if the 
plan sponsor determines, in accordance 
with § 4041A.24, that the plan’s assets 
are insufficient to provide all non-
forfeitable benefits. 

(e) The plan sponsor shall, to the ex-
tent provided in § 4281.41, suspend the 
payment of nonguaranteed benefits if 
the plan sponsor determines, in accord-
ance with § 4041A.25, that the plan is in-
solvent. 

(f) The plan sponsor shall, to the ex-
tent required by § 4281.42, make retro-
active payments of suspended benefits 
if it determines under that section that 
the level of the plan’s available re-
sources requires such payments. 

§ 4041A.23 Withdrawal liability. 
(a) Collection of withdrawal liability. 

Until plan assets are distributed in ac-
cordance with subpart D of this part, or 
until the end of the plan year as of 
which PBGC determines that plan as-
sets (exclusive of claims for withdrawal 
liability) are sufficient to satisfy all 
nonforfeitable benefits under the plan, 
the plan sponsor must determine, give 
notice of, and collect withdrawal liabil-
ity (including the liability arising as a 
result of the mass withdrawal), in ac-
cordance with subpart C of part 4219 of 
this chapter and sections 4201 through 
4225 of ERISA. 

(b) Filing of withdrawal liability infor-
mation. For each employer that has 
withdrawn from the plan, the plan 
sponsor must file with PBGC, not later 
than 180 days after the end of the plan 
year in which the plan terminates and 
each plan year thereafter, the informa-
tion specified in the withdrawal liabil-
ity instructions on PBGC’s website 
(www.pbgc.gov). 

[61 FR 34052, July 1, 1996, as amended at 84 
FR 18722, May 2, 2019] 

§ 4041A.24 Plan valuations and moni-
toring. 

(a) Annual valuation requirement. The 
plan sponsor of a plan must have actu-
arial valuations performed in accord-
ance with this section and with subpart 
B of part 4281 of this chapter. 

(1) Termination year valuation. The 
plan sponsor of a plan must have an ac-
tuarial valuation performed for the 

plan for the plan year in which the 
plan terminates. 

(2) High-obligation valuations. If the 
present value of a plan’s nonforfeitable 
benefits exceeds $50 million according 
to the most recent actuarial valuation 
under this paragraph (a), the plan spon-
sor must have an actuarial valuation 
performed for the plan for each plan 
year. 

(3) Low-obligation valuations. If the 
present value of a plan’s nonforfeitable 
benefits does not exceed $50 million ac-
cording to the most recent actuarial 
valuation under this paragraph (a), the 
plan sponsor may treat that actuarial 
valuation as the actuarial valuation 
for each of the four plan years fol-
lowing the plan year for which the ac-
tuarial valuation was performed. 

(4) Timing and filing. Each actuarial 
valuation under this paragraph (a) 
must be performed within 150 days 
after the end of the plan year for which 
it is performed and must be filed with 
PBGC within 180 days after the end of 
that plan year in accordance with the 
valuation instructions on PBGC’s 
website (www.pbgc.gov). 

(5) Exception for plans closing out. Not-
withstanding paragraphs (a)(1) through 
(4) of this section, no actuarial valu-
ation is required for the plan year in 
which a plan closes out under subpart 
D of this part. 

(b) Plan monitoring; benefit reduc-
tions—(1) Applicability. This paragraph 
(b) applies to a plan that is not receiv-
ing financial assistance from PBGC for 
the plan year following the plan year 
for which an actuarial valuation is per-
formed under paragraph (a) of this sec-
tion. 

(2) Funding level determination. Upon 
the plan sponsor’s receipt of each actu-
arial valuation under paragraph (a) of 
this section, the plan sponsor must de-
termine whether the value of non-
forfeitable benefits exceeds the value of 
plan assets (including withdrawal li-
ability claims). If it does, then the plan 
sponsor must— 

(i) Amend the plan to reduce benefits 
subject to reduction (if any) in accord-
ance with the procedures in subpart C 
of part 4281 of this chapter to the ex-
tent necessary to ensure that the 
plan’s assets are sufficient to discharge 
when due all of the plan’s obligations 
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with respect to nonforfeitable benefits 
or, if that result cannot be achieved, to 
the maximum extent possible; and 

(ii) If, after implementing the provi-
sions of paragraph (b)(2)(i) of this sec-
tion, the plan’s assets are insufficient 
to discharge when due all of the plan’s 
obligations with respect to nonforfeit-
able benefits, make determinations of 
plan solvency in accordance with 
§ 4041A.25. 

(3) Notices of benefit reduction. The 
plan sponsor of a plan that is amended 
to reduce benefits under paragraph 
(b)(2)(i) of this section must provide 
participants and beneficiaries and 
PBGC notice of the benefit reduction in 
accordance with § 4281.32 of this chap-
ter. 

(c) Alternative method of compliance— 
(1) Applicability. This paragraph (c) ap-
plies to a plan that meets both of the 
following requirements— 

(i) The plan is receiving financial as-
sistance from PBGC for the plan year 
following the plan year for which an 
actuarial valuation is required under 
paragraph (a) of this section. 

(ii) The present value of the plan’s 
nonforfeitable benefits does not exceed 
$50 million according to the most re-
cent actuarial valuation under para-
graph (a) of this section. 

(2) Alternative compliance requirements. 
A plan sponsor is considered to comply 
with the actuarial valuation and filing 
requirements of paragraph (a) of this 
section if both— 

(i) The plan sponsor files with PBGC 
the information in paragraph (c)(3) of 
this section within the time required 
for filing the actuarial valuation under 
paragraph (a)(4) of this section; and 

(ii) If, within 90 days after the plan 
sponsor makes the filing described in 
paragraph (c)(2)(i) of this section, 
PBGC requests other information rea-
sonably required to determine the 
plan’s assets and liabilities, the plan 
sponsor files such other information 
within 60 days after PBGC’s request. 

(3) Information to be provided. The in-
formation the plan sponsor must file 
with PBGC under paragraph (c)(2)(i) of 
this section is all of the following: 

(i) The most recent summary plan de-
scription of the plan or the date the 
document was previously filed with 
PBGC. 

(ii) The most recent actuarial valu-
ation of the plan or the date the docu-
ment was previously filed with PBGC. 

(iii) Information reasonably nec-
essary for PBGC to prepare an actu-
arial valuation as specified in the valu-
ation instructions on PBGC’s website 
(www.pbgc.gov). 

[84 FR 18723, May 2, 2019] 

§ 4041A.25 Periodic determinations of 
plan solvency. 

(a) Annual insolvency determination. A 
plan that has no benefits subject to re-
duction and has assets insufficient to 
discharge when due all of the plan’s ob-
ligations with respect to nonforfeitable 
benefits must make periodic deter-
minations of plan solvency in accord-
ance with this paragraph (a). No later 
than six months before the beginning 
of the applicable plan year described in 
this paragraph (a), or as soon as prac-
ticable after the plan sponsor deter-
mines the applicable plan year, and no 
later than six months before each plan 
year thereafter, the plan sponsor must 
determine in writing whether the plan 
is expected to be insolvent for such 
plan year. The applicable plan year is— 

(1) For a plan that had no benefits 
subject to reduction when it termi-
nated, the plan year the plan termi-
nated; or 

(2) For a plan that eliminated bene-
fits subject to reduction by amendment 
after termination, the plan year in 
which the amendment that eliminated 
all (or all remaining) benefits subject 
to reduction is effective. 

(b) Other determination of insolvency. 
Whether or not a prior determination 
of plan insolvency has been made under 
paragraph (a) of this section (or under 
section 4245 of ERISA), a plan sponsor 
that has reason to believe, taking into 
account the plan’s recent and antici-
pated financial experience, that the 
plan is insolvent in the current plan 
year or is expected to be insolvent in 
the next plan year must determine in 
writing whether the plan is or is ex-
pected to be insolvent for that plan 
year. 

(c) Benefit suspensions. If the plan 
sponsor determines that the plan is, or 
is expected to be, insolvent for a plan 
year, it must suspend benefits in ac-
cordance with § 4281.41. 
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(d) Insolvency notices. If the plan 
sponsor determines that the plan is in-
solvent in the current plan year or is 
expected to be insolvent in the next 
plan year it must provide notices of in-
solvency and notices of insolvency ben-
efit level to PBGC and to participants 
and beneficiaries in accordance with 
subpart D of part 4281 of this chapter. 

[61 FR 34052, July 1, 1996, as amended at 80 
FR 55745, Sept. 17, 2015; 84 FR 18723, May 2, 
2019] 

§ 4041A.26 Financial assistance. 

A plan sponsor that determines a re-
source benefit level under section 
4245(b)(2) of ERISA that is below the 
level of guaranteed benefits or that de-
termines that the plan will be unable 
to pay guaranteed benefits for any 
month during an insolvency year shall 
apply for financial assistance from the 
PBGC in accordance with § 4281.47. 

§ 4041A.27 PBGC approval to pay bene-
fits not otherwise permitted. 

Upon written application by the plan 
sponsor, the PBGC may authorize the 
plan to pay benefits other than non-
forfeitable benefits or to pay benefits 
valued at more than $1,750 in a form 
other than an annuity. The PBGC will 
approve such payments if it determines 
that the plan sponsor has dem-
onstrated that the payments are not 
adverse to the interests of the plan’s 
participants and beneficiaries gen-
erally and do not unreasonably in-
crease the PBGC’s risk of loss with re-
spect to the plan. 

Subpart D—Closeout of Sufficient 
Plans 

§ 4041A.41 General rule. 

If a plan’s assets, excluding any 
claim of the plan for unpaid with-
drawal liability, are sufficient to sat-
isfy all obligations for nonforfeitable 
benefits provided under the plan, the 
plan sponsor may close out the plan in 
accordance with this subpart by dis-
tributing plan assets in full satisfac-
tion of all nonforfeitable benefits under 
the plan. 

§ 4041A.42 Method of distribution. 

(a) In general. The plan sponsor shall 
distribute plan assets by purchasing 
from an insurer contracts to provide 
all benefits required by § 4041A.43 to be 
provided in annuity form and by pay-
ing in a lump sum (or other alternative 
elected by the participant) all other 
benefits. 

(b) Missing participants and bene-
ficiaries. The plan sponsor must dis-
tribute plan benefits of missing 
distributees in accordance with subpart 
D of part 4050 of this chapter. 

[61 FR 34052, July 1, 1996, as amended at 82 
FR 60818, Dec. 22, 2017] 

§ 4041A.43 Benefit forms. 

(a) General rule. Except as provided in 
paragraph (b) of this section, the spon-
sor of a plan that is closed out shall 
provide for the payment of any benefit 
attributable to employer contributions 
only in the form of an annuity. 

(b) Exceptions. The plan sponsor may 
pay a benefit attributable to employer 
contributions in a form other than an 
annuity if: 

(1) The present value of the partici-
pant’s entire nonforfeitable benefit, de-
termined using the interest assumption 
under §§ 4044.41 through 4044.57, does 
not exceed $5,000. 

(2) The payment is for death benefits 
provided under the plan. 

(3) The participant elects an alter-
native form of distribution under para-
graph (c) of this section. 

(c) Alternative forms of distribution. 
The plan sponsor may allow partici-
pants to elect alternative forms of dis-
tribution in accordance with this para-
graph. When a form of distribution is 
offered as an alternative to the normal 
form, the plan sponsor shall notify 
each participant, in writing, of the 
form and estimated amount of the par-
ticipant’s normal form of distribution. 
The notification shall also describe any 
risks attendant to the alternative 
form. Participants’ elections of alter-
native forms shall be in writing. 

[61 FR 34052, July 1, 1996, as amended at 63 
FR 38306, July 16, 1998] 
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§ 4041A.44 Cessation of withdrawal li-
ability. 

The obligation of an employer to 
make payments of initial withdrawal 
liability and mass withdrawal liability 
shall cease on the date on which the 
plan’s assets are distributed in full sat-
isfaction of all nonforfeitable benefits 
provided by the plan. 

PART 4042—SINGLE-EMPLOYER 
PLAN TERMINATION INITIATED BY 
PBGC 

Subpart A—General Provisions 

Sec. 
4042.1 Purpose and scope. 
4042.2 Definitions. 
4042.3 Issuance rules. 

Subpart B [Reserved] 

Subpart C—Disclosure 

4042.4 Disclosure of information by plan ad-
ministrator or plan sponsor. 

4042.5 Disclosure of administrative record 
by PBGC. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1342. 

SOURCE: 73 FR 68338, Nov. 18, 2008, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 4042.1 Purpose and scope. 

This part sets forth rules and proce-
dures relating to single-employer plan 
terminations initiated by PBGC under 
section 4042 of ERISA. 

§ 4042.2 Definitions. 

The following terms used in this part 
are defined in § 4001.2 of this chapter: 
Affected party, ERISA, PBGC, and plan 
administrator. 

§ 4042.3 Issuance rules. 

PBGC applies the rules in subpart B 
of part 4000 of this chapter to deter-
mine permissible methods of issuance 
under this part. PBGC applies the rules 
in subpart C of part 4000 of this chapter 
to determine the date that an issuance 
under this part was provided. 

Subpart B [Reserved] 

Subpart C—Disclosure 
§ 4042.4 Disclosure of information by 

plan administrator or plan sponsor. 
(a) Request for Information—(1) In gen-

eral. Beginning on the third business 
day (as defined in § 4000.22 of this chap-
ter) after PBGC has issued a notice 
under section 4042 of ERISA that a plan 
should be terminated, an affected party 
may make a request to the plan spon-
sor or the plan administrator (or both) 
for any information that such plan ad-
ministrator or plan sponsor has sub-
mitted to PBGC in connection with the 
plan termination. 

(2) Requirements. A request under 
paragraph (a) of this section must: 

(i) Be in writing to the plan adminis-
trator or plan sponsor; 

(ii) State the name of the plan and 
that the request is for information sub-
mitted to PBGC in connection with the 
plan termination; 

(iii) State the name of the person 
making the request for information 
and such person’s relationship to the 
plan (e.g., plan participant), and that 
such relationship meets the definition 
of affected party under § 4001.2 of this 
chapter; and 

(iv) Be signed by the person making 
the request. 

(b) Response by Plan Administrator or 
Plan Sponsor—(1) Timing of response. A 
plan administrator or plan sponsor 
that receives a request under para-
graph (a) of this section must provide 
the information requested not later 
than the 15th business day (as defined 
in § 4000.22 of this chapter) after receipt 
of the request. 

(2) Supplemental responses. If, at any 
time after receipt of a request under 
paragraph (a), the plan administrator 
or plan sponsor submits additional in-
formation to PBGC in connection with 
the plan termination, the plan admin-
istrator or plan sponsor must provide 
such additional information to any af-
fected party that has made a request 
under paragraph (a), not later than the 
15th business day (as defined in § 4000.22 
of this chapter) after the information 
is submitted to PBGC. 

(3) Confidential information. (i) In re-
sponding to a request under paragraph 
(a) of this section, the plan adminis-
trator or plan sponsor shall not provide 
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information that may, directly or indi-
rectly, identify an individual partici-
pant or beneficiary. 

(ii) A plan administrator or plan 
sponsor that has received a request 
under paragraph (a) of this section may 
seek a court order under which con-
fidential information described in sec-
tion 552(b) of title 5, United States 
Code— 

(A) Will be disclosed only to author-
ized representatives (within the mean-
ing of section 4041(c)(2)(D)(iv) of 
ERISA) that agree, to ensure the con-
fidentiality of such information, and 

(B) Will not be disclosed to other af-
fected parties. 

(4) Reasonable fees. Under section 
4042(c)(3)(D)(ii) of ERISA, a plan ad-
ministrator or plan sponsor may 
charge a reasonable fee for any infor-
mation provided under this section in 
other than electronic form. 

§ 4042.5 Disclosure of administrative 
record by PBGC. 

(a) Request for Administrative Record— 
(1) In general. Beginning on the third 
business day (as defined in § 4000.22 of 
this chapter) after PBGC has issued a 
notice under section 4042 of ERISA 
that a plan should be terminated, an 
affected party with respect to the plan 
may make a request to PBGC for the 
administrative record of PBGC’s deter-
mination that the plan should be ter-
minated. 

(2) Requirements. A request under 
paragraph (a) of this section must: 

(i) Be in writing; 
(ii) State the name of the plan and 

that the request is for the administra-
tive record with respect to a notice 
issued by PBGC under section 4042 of 
ERISA that a plan should be termi-
nated; 

(iii) State the name of the person 
making the request, the person’s rela-
tionship to the plan (e.g., plan partici-
pant), and that such relationship meets 
the definition of affected party under 
§ 4001.2 of this chapter; and 

(iv) Be signed by the person making 
the request. 

(3) A request under paragraph (a) of 
this section must be sent to PBGC’s 
Disclosure Officer at the address pro-
vided on PBGC’s Web site. To expedite 
processing, the request should be 

prominently identified as an ‘‘Admin-
istrative Record Request.’’ 

(b) PBGC Response to Request for Ad-
ministrative Record—(1) Notification of 
plan administrator and plan sponsor. 
Upon receipt of a request under para-
graph (a) of this section, PBGC will 
promptly notify the plan administrator 
and plan sponsor that it has received a 
request for the administrative record, 
and the date by which PBGC will pro-
vide the information to the affected 
party that made the request. 

(2) Confidential information. (i) In re-
sponding to a request under paragraph 
(a) of this section, PBGC will not dis-
close any portions of the administra-
tive record that are prohibited from 
disclosure under the Privacy Act, 5 
U.S.C. 552a. 

(ii) A plan administrator or plan 
sponsor that has received notification 
pursuant to paragraph (b)(1) of this sec-
tion may seek a court order under 
which those portions of the administra-
tive record that contain confidential 
information described in section 552(b) 
of title 5, United States Code— 

(A) Will be disclosed only to author-
ized representatives (within the mean-
ing of section 4041(c)(2)(D)(iv) of 
ERISA) that agree to ensure the con-
fidentiality of such information, and 

(B) Will not be disclosed to other af-
fected parties. 

(iii) If, before the 15th business day 
(as defined in § 4000.22 of this chapter) 
after PBGC has received a request 
under paragraph (a), PBGC receives a 
court order as described in paragraph 
(b)(2)(ii) of this section, PBGC will dis-
close those portions of the administra-
tive record that contain confidential 
information described in section 552(b) 
of title 5, United States Code, only as 
provided in the order. 

(3) Timing of response. PBGC will send 
the administrative record to the af-
fected party that made the request not 
later than the 15th business day (as de-
fined in § 4000.22 of this chapter) after it 
receives the request. 

(4) Form and manner. PBGC will pro-
vide the administrative record using 
measures (including electronic meas-
ures) reasonably calculated to ensure 
actual receipt of the material by the 
intended recipient. 
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PART 4043—REPORTABLE EVENTS 
AND CERTAIN OTHER NOTIFICA-
TION REQUIREMENTS 

Subpart A—General Provisions 

Sec. 
4043.1 Purpose and scope. 
4043.2 Definitions. 
4043.3 Requirement of notice. 
4043.4 Waivers and extensions. 
4043.5 How and where to file. 
4043.6 Date of filing. 
4043.7 Computation of time. 
4043.8 Confidentiality. 
4043.9 Company low-default-risk safe har-

bor. 
4043.10 Well-funded plan safe harbor. 

Subpart B—Post-Event Notice of 
Reportable Events 

4043.20 Post-event filing obligation. 
4043.21 Tax disqualification and Title I non-

compliance. 
4043.22 Amendment decreasing benefits pay-

able. 
4043.23 Active participant reduction. 
4043.24 Termination or partial termination. 
4043.25 Failure to make required minimum 

funding payment. 
4043.26 Inability to pay benefits when due. 
4043.27 Distribution to a substantial owner. 
4043.28 Plan merger, consolidation, or trans-

fer. 
4043.29 Change in controlled group. 
4043.30 Liquidation. 
4043.31 Extraordinary dividend or stock re-

demption. 
4043.32 Transfer of benefit liabilities. 
4043.33 Application for minimum funding 

waiver. 
4043.34 Loan default. 
4043.35 Insolvency or similar settlement. 

Subpart C—Advance Notice of Reportable 
Events 

4043.61 Advance reporting filing obligation. 
4043.62 Change in contributing sponsor or 

controlled group. 
4043.63 Liquidation. 
4043.64 Extraordinary dividend or stock re-

demption. 
4043.65 Transfer of benefit liabilities. 
4043.66 Application for minimum funding 

waiver. 
4043.67 Loan default. 
4043.68 Insolvency or similar settlement. 

Subpart D—Notice of Failure to Make 
Required Contributions 

4043.81 PBGC Form 200, notice of failure to 
make required contributions; supple-
mentary information. 

AUTHORITY: 29 U.S.C. 1083(k), 1302(b)(3), 
1343. 

SOURCE: 80 FR 55002, Sept. 11, 2015, unless 
otherwise noted. 

Subpart A—General Provisions 
§ 4043.1 Purpose and scope. 

This part prescribes the requirements 
for notifying PBGC of a reportable 
event under section 4043 of ERISA or of 
a failure to make certain required con-
tributions under section 303(k)(4) of 
ERISA or section 430(k)(4) of the Code. 
Subpart A contains definitions and 
general rules. Subpart B contains rules 
for post-event notice of a reportable 
event. Subpart C contains rules for ad-
vance notice of a reportable event. 
Subpart D contains rules for notifying 
PBGC of a failure to make certain re-
quired contributions. 

§ 4043.2 Definitions. 
The following terms are defined in 

§ 4001.2 of this chapter: benefit liabil-
ities, Code, contributing sponsor, con-
trolled group, ERISA, fair market 
value, irrevocable commitment, multi-
employer plan, PBGC, person, plan, 
plan administrator, plan year, single- 
employer plan, ultimate parent, and 
U.S. entity. 

In addition, for purposes of this part: 
De minimis 10-percent segment means, 

in connection with a plan’s controlled 
group, one or more entities that in the 
aggregate have for a fiscal year— 

(1) Revenue not exceeding 10 percent 
of the controlled group’s revenue; 

(2) Annual operating income not ex-
ceeding the greater of— 

(i) 10 percent of the controlled 
group’s annual operating income; or 

(ii) $5 million; and 
(3) Net tangible assets at the end of 

the fiscal year(s) not exceeding the 
greater of— 

(i) 10 percent of the controlled 
group’s net tangible assets at the end 
of the fiscal year(s); or 

(ii) $5 million. 
De minimis 5-percent segment has the 

same meaning as de minimis 10-percent 
segment, except that ‘‘5 percent’’ is 
substituted for ‘‘10 percent’’ each time 
it appears. 

Event year means the plan year in 
which a reportable event occurs. 
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Foreign entity means a member of a 
controlled group that— 

(1) Is not a contributing sponsor of a 
plan; 

(2) Is not organized under the laws of 
(or, if an individual, is not a domi-
ciliary of) any state (as defined in sec-
tion 3(10) of ERISA); and 

(3) For the fiscal year that includes 
the date the reportable event occurs, 
meets one of the following tests— 

(i) Is not required to file any United 
States federal income tax form; 

(ii) Has no income reportable on any 
United States federal income tax form 
other than passive income not exceed-
ing $1,000; or 

(iii) Does not own substantial assets 
in the United States (disregarding 
stock of a member of the plan’s con-
trolled group) and is not required to 
file any quarterly United States tax re-
turns for employee withholding. 

Foreign parent means a foreign entity 
that is a direct or indirect parent of a 
person that is a contributing sponsor of 
a plan. 

Low-default-risk has the meaning de-
scribed in § 4043.9. 

Notice due date means the deadline 
(including extensions) for filing notice 
of a reportable event with PBGC. 

Participant means a participant as de-
fined in § 4006.2 of this chapter. 

Public company means a person sub-
ject to the reporting requirements of 
section 13 or 15(d) of the Securities Ex-
change Act of 1934 or a subsidiary (as 
defined for purposes of the Securities 
Exchange Act of 1934) of a person sub-
ject to such reporting requirements. 

Substantial owner means a substantial 
owner as defined in section 4021(d) of 
ERISA. 

Well-funded plan safe harbor has the 
meaning described in § 4043.10. 

[80 FR 55002, Sept. 11, 2015, as amended at 83 
FR 49806, Oct. 3, 2018; 85 FR 6061, Feb. 4, 2020] 

§ 4043.3 Requirement of notice. 
(a) Obligation to file—(1) In general. 

Each person that is required to file a 
notice under this part, or a duly au-
thorized representative, must submit 
the information required under this 
part by the time specified in § 4043.20 
(for post-event notices), § 4043.61 (for 
advance notices), or § 4043.81 (for Form 
200 filings). Any information filed with 

PBGC in connection with another mat-
ter may be incorporated by reference. 
If an event is subject to both post- 
event and advance notice require-
ments, the notice filed first satisfies 
both filing requirements. 

(2) Multiple plans. If a reportable 
event occurs for more than one plan, 
the filing obligation with respect to 
each plan is independent of the filing 
obligation with respect to any other 
plan. 

(3) Optional consolidated filing. A fil-
ing of a notice with respect to a report-
able event by any person required to 
file will be deemed to be a filing by all 
persons required to give PBGC notice 
of the event under this part. If notices 
are required for two or more events, 
the notices may be combined in one fil-
ing. 

(b) Contents of reportable event notice. 
A person required to file a reportable 
event notice under subpart B or C of 
this part must file, by the notice date, 
the form specified by PBGC for that 
purpose, with the information specified 
in PBGC’s reportable events instruc-
tions. 

(c) Reportable event forms and instruc-
tions. PBGC will issue reportable 
events forms and instructions and 
make them available on its website 
(http://www.pbgc.gov). 

(d) Requests for additional information. 
PBGC may, in any case, require the 
submission of additional relevant in-
formation not specified in its forms 
and instructions. Any such information 
must be submitted for subpart B of this 
part within 30 days, and for subpart C 
or D of this part within 7 days, after 
the date of a written request by PBGC, 
or within a different time period speci-
fied therein. PBGC may in its discre-
tion shorten the time period where it 
determines that the interests of PBGC 
or participants may be prejudiced by a 
delay in receipt of the information. 

(e) Effect of failure to file. If a notice 
(or any other information required 
under this part) is not provided within 
the specified time limit, PBGC may 
pursue any equitable or legal remedies 
available to it under the law, including 
assessing against each person required 
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to provide the notice a separate pen-
alty under section 4071 of ERISA. 

[80 FR 55002, Sept. 11, 2015, as amended at 85 
FR 6061, Feb. 4, 2020] 

§ 4043.4 Waivers and extensions. 
(a) Waivers and extensions—in general. 

PBGC may extend any deadline or 
waive any other requirement under 
this part where it finds convincing evi-
dence that the waiver or extension is 
appropriate under the circumstances. 
Any waiver or extension may be sub-
ject to conditions. A request for a 
waiver or extension must be filed with 
PBGC in writing (which may be in elec-
tronic form) and must state the facts 
and circumstances on which the re-
quest is based. 

(b) Waivers and extensions—specific 
events. For some reportable events, 
automatic waivers from reporting and 
extensions of time are provided in sub-
parts B and C of this part. If an occur-
rence constitutes two or more report-
able events, reporting requirements for 
each event are determined independ-
ently. For example, reporting is auto-
matically waived for an occurrence 
that constitutes a reportable event 
under more than one section only if the 
requirements for an automatic waiver 
under each section are satisfied. 

(c) Multiemployer plans. The require-
ments of section 4043 of ERISA are 
waived with respect to multiemployer 
plans. 

(d) Terminating plans. No notice is re-
quired from the plan administrator or 
contributing sponsor of a plan if the 
notice date is on or after the date on 
which— 

(1) All of the plan’s assets (other than 
any excess assets) are distributed pur-
suant to a termination under part 4041 
of this chapter; or 

(2) A trustee is appointed for the plan 
under section 4042 of ERISA. 

(e) Events not described in this part. 
Notice of a reportable event described 
in section 4043(c) of ERISA is waived 
except to the extent that reporting is 
required under this part. 

§ 4043.5 How and where to file. 
Reportable event notices required 

under this part must be filed electroni-
cally in accordance with the instruc-
tions posted on PBGC’s Web site, http:// 

www.pbgc.gov. Filing guidance is pro-
vided by the instructions and by sub-
part A of part 4000 of this chapter. 

§ 4043.6 Date of filing. 

(a) Post-event notice filings. PBGC ap-
plies the rules in subpart C of part 4000 
of this chapter to determine the date 
that a submission under subpart B of 
this part was filed with PBGC. 

(b) Advance notice and Form 200 filings. 
Information filed under subpart C or D 
of this part is treated as filed on the 
date it is received by PBGC. Subpart C 
of part 4000 of this chapter provides 
rules for determining when PBGC re-
ceives a submission. 

§ 4043.7 Computation of time. 

PBGC applies the rules in subpart D 
of part 4000 of this chapter to compute 
any time period under this part. 

§ 4043.8 Confidentiality. 

In accordance with section 4043(f) of 
ERISA and § 4901.21(a)(3) of this chap-
ter, any information or documentary 
material that is not publicly available 
and is submitted to PBGC pursuant to 
subpart B or C of this part will not be 
made public, except as may be relevant 
to any administrative or judicial ac-
tion or proceeding or for disclosures to 
either body of Congress or to any duly 
authorized committee or subcommittee 
of the Congress. This provision does 
not apply to information or material 
submitted to PBGC pursuant to sub-
part D of this part, even where the sub-
mission serves as an alternative meth-
od of compliance with § 4043.25. 

§ 4043.9 Company low-default-risk safe 
harbor. 

(a) Low-default-risk. An entity (a 
‘‘company’’) that is a contributing 
sponsor of a plan or the highest level 
U.S. parent of a contributing sponsor is 
‘‘low-default-risk’’ on the date of an 
event if that date falls within a safe 
harbor period of the company as de-
scribed in paragraph (b) of this section. 

(b) Safe harbor period. A safe harbor 
period for a company means a period 
that— 

(1) Begins on a financial information 
date (as described in paragraph (c) of 
this section) on which the company 
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satisfies the low-default-risk standard 
in paragraph (e) of this section, and 

(2) Ends 13 months later or (if earlier) 
on the company’s next financial infor-
mation date. 

(c) Financial information date. A fi-
nancial information date for a com-
pany means— 

(1) A date on which the company files 
on Form 10–K with the Securities and 
Exchange Commission (‘‘SEC’’) audited 
annual financial statements (including 
balance sheets, income statements, 
cash flow statements, and notes to the 
financial statements) for the com-
pany’s most recent completed fiscal 
year preceding the date of such filing; 

(2) The date (the ‘‘closing date’’) on 
which the company closes the annual 
accounting period that results in the 
production of audited or unaudited an-
nual financial statements for the com-
pany’s most recent completed fiscal 
year preceding the closing date, if au-
dited annual financial statements are 
not required to be filed with the SEC; 
or 

(3) A date on which the company files 
with IRS an annual federal income tax 
return or IRS Form 990 (in either case, 
a ‘‘return’’) for the company’s most re-
cent completed fiscal year preceding 
the date of such filing, if at the time 
the return is filed there are no annual 
financial statements for the year of the 
return. 

(d) Supporting financial information. 
For purposes of this section, the ‘‘sup-
porting financial information’’ is the 
annual financial statements or return 
associated with the establishment of 
the financial information date. 

(e) Low-default-risk standard—(1) Ade-
quate capacity. For purposes of this 
part, except as provided in paragraph 
(e)(4) of this section, a company meets 
the low-default-risk standard as of a fi-
nancial information date (the ‘‘quali-
fying date’’) if the company has ade-
quate capacity to meet its obligations 
in full and on time on the qualifying 
date as evidenced by satisfying either: 

(i) Both of the criteria described in 
paragraphs (e)(2)(i) and (ii) of this sec-
tion, or 

(ii) Any four of the seven criteria de-
scribed in paragraphs (e)(2)(i) through 
(vii) of this section. 

(2) Criteria evidencing adequate capac-
ity. The criteria referred to in para-
graph (e)(1) of this section are: 

(i) The probability that the company 
will default on its financial obligations 
is not more than four percent over the 
next five years or not more than 0.4 
percent over the next year, in either 
case determined on the basis of widely 
available third-party financial infor-
mation on the company’s credit qual-
ity. 

(ii) The company’s secured debt (dis-
regarding leases and debt incurred to 
acquire or improve property and se-
cured only by that property) does not 
exceed 10 percent of the company’s 
total assets. 

(iii) The company has a ratio of re-
tained-earnings-to-total-assets of 0.25 
or more. 

(iv) The company has a ratio of total- 
debt-to-EBITDA (earnings before inter-
est, taxes, depreciation, and amortiza-
tion) of 3.0 or less. 

(v) The company has positive net in-
come for the two most recently com-
pleted fiscal years preceding the quali-
fying date. 

(vi) During the two-year period end-
ing on the qualifying date, the com-
pany has not experienced an event de-
scribed in § 4043.34(a)(1) or (2) (dealing 
with a default on a loan with an out-
standing balance of $10 million or 
more) with respect to any loan with an 
outstanding balance of $10 million or 
more to the company regardless of 
whether reporting was waived under 
§ 4043.34(b). 

(vii) During the two-year period end-
ing on the qualifying date, there has 
not been any failure to make when due 
any contribution described in 
§ 4043.25(a)(1) or (2) (dealing with failure 
to make required minimum funding 
payments), unless reporting was 
waived under § 4043.25(c). 

(3) Using financial information to 
evaluate criteria. (i) Subject to para-
graph (e)(3)(ii) of this section with re-
spect to evaluating the criterion de-
scribed in paragraph (e)(2)(v) of this 
section, to evaluate whether criteria 
described in paragraphs (e)(2)(ii) 
through (v) of this section are met, a 
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company must use the supporting fi-
nancial information described in para-
graph (d) of this section associated 
with the qualifying date. 

(ii) In addition to the use of the sup-
porting financial information to evalu-
ate criteria as described in paragraph 
(e)(3)(i) of this section, to evaluate 
whether the criterion described in 
paragraph (e)(2)(v) of this section is 
met, the company must also use the 
supporting financial information as de-
scribed in paragraph (d) of this section 
associated with the financial informa-
tion date for the fiscal year preceding 
the fiscal year covered by the sup-
porting financial information associ-
ated with the qualifying date. 

(iii) For purposes of paragraph 
(e)(2)(v) of this section, the excess of 
total revenue over total expenses as re-
ported on the IRS Form 990 is consid-
ered to be net income. 

(4) Exception. If a company receives 
an audit or review report for sup-
porting financial information described 
in paragraph (d) of this section associ-
ated with the qualifying date that ex-
presses a material adverse view or 
qualification, the company does not 
satisfy the low-default-risk standard. 

[80 FR 55002, Sept. 11, 2015, as amended at 85 
FR 6061, Feb. 4, 2020] 

§ 4043.10 Well-funded plan safe harbor. 
For purposes of this part, a plan is in 

the well-funded plan safe harbor for an 
event year if no variable-rate premium 
was required to be paid for the plan 
under parts 4006 and 4007 of this chap-
ter for the plan year preceding the 
event year. 

Subpart B—Post-Event Notice of 
Reportable Events 

§ 4043.20 Post-event filing obligation. 
The plan administrator and each con-

tributing sponsor of a plan for which a 
reportable event under this subpart has 
occurred are required to notify PBGC 
within 30 days after that person knows 
or has reason to know that the report-
able event has occurred, unless a waiv-
er or extension applies. If there is a 
change in plan administrator or con-
tributing sponsor, the responsibility 
for any failure to file or defective filing 

lies with the person who is the plan ad-
ministrator or contributing sponsor of 
the plan on the 30th day after the re-
portable event occurs. 

§ 4043.21 Tax disqualification and Title 
I noncompliance. 

(a) Reportable event. A reportable 
event occurs when the Secretary of the 
Treasury issues notice that a plan has 
ceased to be a plan described in section 
4021(a)(2) of ERISA, or when the Sec-
retary of Labor determines that a plan 
is not in compliance with title I of 
ERISA. 

(b) Waiver. Notice is waived for this 
event. 

§ 4043.22 Amendment decreasing bene-
fits payable. 

(a) Reportable event. A reportable 
event occurs when an amendment to a 
plan is adopted under which the retire-
ment benefit payable from employer 
contributions with respect to any par-
ticipant may be decreased. 

(b) Waiver. Notice is waived for this 
event. 

§ 4043.23 Active participant reduction. 

(a) Reportable event. A reportable 
event occurs for a plan: 

(1) Single-cause event. (i) On each date 
in a plan year when, as a result of a 
new single cause, the ratio of the ag-
gregate number of individuals who 
ceased to be active participants be-
cause of that single-cause, to the num-
ber of active participants at the begin-
ning of such plan year, exceeds 20 per-
cent. 

(ii) Examples of single-cause events 
include a reorganization or restruc-
turing, the discontinuance of an oper-
ation or business, a natural disaster, a 
mass layoff, or an early retirement in-
centive program. 

(2) Attrition event. At the end of a 
plan year if the sum of the number of 
active participants covered by the plan 
at the end of such plan year, plus the 
number of individuals who ceased to be 
active participants during the same 
plan year that are reported to PBGC 
under paragraph (a)(1) of this section, 
is less than 80 percent of the number of 
active participants at the beginning of 
such plan year. 
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(b) Determination rules—(1) Determina-
tion dates. The number of active par-
ticipants at the beginning of a plan 
year may be determined by using the 
number of active participants at the 
end of the previous plan year, and the 
number of active participants at the 
end of a plan year may be determined 
by using the number of active partici-
pants at the beginning of the next plan 
year. 

(2) Active participant. ‘‘Active partici-
pant’’ for purposes of this section 
means a participant who— 

(i) Is receiving compensation from 
any member of the plan’s controlled 
group for work performed for any mem-
ber of the plan’s controlled group; 

(ii) Is on paid or unpaid leave granted 
for a reason other than a layoff; 

(iii) Is laid off from work for a period 
of time that has lasted less than 30 
days; or 

(iv) Is absent from work due to a re-
curring reduction in employment that 
occurs at least annually. 

(3) Employment relationship. For pur-
poses of determining whether a partici-
pant is an active participant, a partici-
pant does not cease to be active if the 
participant leaves employment with 
one member of a plan’s controlled 
group to become employed by another 
controlled group member. 

(c) Reductions due to cessations and 
withdrawals. For purposes of paragraph 
(a) of this section, a reduction in the 
number of active participants is to be 
disregarded to the extent that it— 

(1) Is attributable to an event de-
scribed in sections 4062(e) or 4063(a) of 
ERISA, and 

(2) Is timely reported to PBGC under 
section 4062(e) and/or section 4063(a) of 
ERISA before the due date of the no-
tice required by paragraph (a) of this 
section. 

(d) Waivers—(1) Small plan. Notice 
under this section is waived if the plan 
had 100 or fewer participants for whom 
flat-rate premiums were payable for 
the plan year preceding the event year. 

(2) Low-default-risk. Notice under this 
section is waived if each contributing 
sponsor of the plan and the highest 
level U.S. parent of each contributing 
sponsor are low-default-risk on the 
date of the event. 

(3) Well-funded plan. Notice under 
this section is waived if the plan is in 
the well-funded plan safe harbor for the 
event year. 

(4) Public company. Notice under this 
section is waived if any contributing 
sponsor of the plan before the trans-
action, or the parent company within a 
parent-subsidiary controlled group of 
any such contributing sponsor, is a 
public company and timely files a SEC 
Form 8–K disclosing the event under an 
item of the Form 8–K other than under 
Item 2.02 (Results of Operations and Fi-
nancial Condition) or in financial 
statements under Item 9.01 (Financial 
Statements and Exhibits). 

(5) Statutory events. Notice is waived 
for an active participant reduction 
event described in section 4043(c)(3) of 
ERISA except to the extent required 
under this section. 

(e) Extension—attrition event. For an 
event described in paragraph (a)(2) of 
this section, the notice date is ex-
tended until the premium due date for 
the plan year following the event year. 

(f) Examples—(1) Determining whether 
a single-cause event occurred (Example 1). 
A calendar-year plan had 1,000 active 
participants at the beginning of the 
current plan year. As the result of a 
business unit being shut down, 160 par-
ticipants are permanently laid off on 
July 30. Before July 30, and as part of 
the course of regular business oper-
ations, some active participants termi-
nated employment, some retired and 
some new hires became covered by the 
plan. Because reductions due to attri-
tion are disregarded for purposes of de-
termining whether a single-cause event 
has occurred, it is not necessary for the 
sponsor to tabulate an exact active 
participant count as of July 30. Rather, 
the relevant percentage for deter-
mining whether a single-cause event 
occurred is determined by dividing the 
number of active participants laid-off 
as a result of the business unit shut 
down to the beginning of year active 
participant count. Because that ratio 
is less than 20 percent (i.e., 160/1,000 = 
.16, or 16 percent), a single-cause event 
under paragraph (a)(1) of this section 
did not occur on July 30. However, if, 
as a result of the business unit shut-
down, additional layoffs occur later in 
the same year, a single-cause event 
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may subsequently be triggered (See Ex-
ample 3 in paragraph (f)(3) of this sec-
tion). 

(2) Determining whether an attrition 
event occurred in year when a single- 
cause event occurred (Example 2). (i) As-
sume the same facts as in Example 1 in 
paragraph (f)(1) of this section except 
that the number of active participants 
laid off on July 30 was 230 and thus, a 
single-cause event occurred. Further, 
assume that the event was timely re-
ported to PBGC (i.e., on or before Au-
gust 30). Lastly, assume the active par-
ticipant count as of year-end is 600. 

(ii) To prevent duplicative reporting 
(i.e., to ensure that the participants 
who triggered a single-cause reporting 
requirement do not also trigger an at-
trition event), the 230 participants who 

triggered that single-cause reporting 
requirement are not taken into ac-
count for purposes of determining 
whether an attrition event occurred. 
This is accomplished by increasing the 
year-end count by 230. Therefore, the 
applicable percentage for the attrition 
determination is 83 percent (i.e., (600 + 
230)/1,000 = .83). Because 83 percent is 
greater than 80 percent, an attrition 
event has not occurred. 

(3) Single-cause event spread out over 
multiple dates (Example 3). (i) Assume 
the same facts as in Example 1 in para-
graph (f)(1) of this section except that 
the layoffs resulting from the business 
unit shut down are spread out over sev-
eral months. Table 1 to paragraph (f)(3) 
summarizes the applicable calcula-
tions: 

TABLE 1 TO PARAGRAPH (f)(3) 

Single-cause event spread out over multiple dates 

Date Number laid-off Aggregate reduction Applicable percentage 

February 1 ........................................... 50 50 50/1,000 = 5 percent. 
May 15 ................................................. 50 100 100/1,000 = 10 percent. 
September 1 ........................................ 110 210 210/1,000 = 21 percent. 
November 1 ......................................... 40 250 250/1,000 = 25 percent. 

(ii) A single-cause event occurs on 
September 1 because that is the first 
time the applicable percentage exceeds 
20 percent. This event must be reported 
by October 1. The November 1 layoff 
does not trigger a subsequent single- 
cause event because the layoff is part 
of the same single-cause event already 
timely reported to PBGC. However, 
they will be considered in the deter-
mination of whether an attrition event 
occurs at year-end as explained in 
paragraph (f)(3)(iii) of this section. 

(iii) As illustrated in Example 2 in 
paragraph (f)(2) of this section, for pur-
poses of determining whether an attri-
tion event has occurred, the year-end 
count is increased by the number of 
participants that triggered a single- 
cause event. In this case, that number 
is 210. The fact that an additional 40 
active participants were laid off as a 
result of the business unit shut down 
after the single-cause event occurred 
does not affect the calculation because 
it was not already reported to PBGC. 
For example, if the year-end active 
participant count is 560, the number 

that gets compared to the beginning- 
of-year active participant count is 770 
(i.e., 560 + 210 = 770). Because 770 is less 
than 80 percent of 1,000, an attrition 
event has occurred and must be re-
ported. 

(4) Multiple single-cause events in same 
plan year (Example 4). Assume the same 
facts as in Example 1 in paragraph 
(f)(1) of this section except that the 
July 30 shutdown of the business unit 
resulted in 205 layoffs on that date. A 
single-cause event occurred and is 
timely reported. Later in the same 
plan year, the company announces an 
early retirement incentive program 
and 210 employees participate in the 
program with the last employees par-
ticipating in the program retiring on 
November 15 of the plan year. A new 
single-cause event has occurred as of 
November 15 resulting in a reporting 
obligation of the active participant re-
duction due to the retirement incen-
tive program (210/1000 = 21 percent). 

[85 FR 6061, Feb. 4, 2020] 
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§ 4043.24 Termination or partial termi-
nation. 

(a) Reportable event. A reportable 
event occurs when the Secretary of the 
Treasury determines that there has 
been a termination or partial termi-
nation of a plan within the meaning of 
section 411(d)(3) of the Code. 

(b) Waiver. Notice is waived for this 
event. 

§ 4043.25 Failure to make required 
minimum funding payment. 

(a) Reportable event. A reportable 
event occurs when— 

(1) A contribution required under sec-
tions 302 and 303 of ERISA or sections 
412 and 430 of the Code is not made by 
the due date for the payment under 
ERISA section 303(j) or Code section 
430(j), or 

(2) Any other contribution required 
as a condition of a funding waiver is 
not made when due. 

(b) Alternative method of compliance— 
Form 200 filed. If, with respect to the 
same failure, a filing is made in accord-
ance with § 4043.81, that filing (while 
not considered to be submitted to 
PBGC pursuant to section 4043 of 
ERISA for purposes of section 4043(f) of 
ERISA) satisfies the requirements of 
this section. 

(c) Waivers—(1) Small plan. Notice 
under this section is waived with re-
spect to a failure to make a required 
quarterly contribution under section 
303(j)(3) of ERISA or section 430(j)(3) of 
the Code if the plan had 100 or fewer 
participants for whom flat-rate pre-
miums were payable for the plan year 
preceding the event year. 

(2) 30-day grace period. Notice under 
this section is waived if the missed 
contribution is made by the 30th day 
after its due date. 

(3) Late funding balance election. No-
tice under this section is waived if the 
failure to make a timely required con-
tribution is solely because of the plan 
sponsor’s failure to timely make a 
funding balance election. 

§ 4043.26 Inability to pay benefits 
when due. 

(a) Reportable event. A reportable 
event occurs when a plan is currently 
unable or projected to be unable to pay 
benefits. 

(1) Current inability. A plan is cur-
rently unable to pay benefits if it fails 
to provide any participant or bene-
ficiary the full benefits to which the 
person is entitled under the terms of 
the plan, at the time the benefit is due 
and in the form in which it is due. A 
plan is not treated as being currently 
unable to pay benefits if its failure to 
pay is caused solely by— 

(i) A limitation under section 436 of 
the Code and section 206(g) of ERISA 
(dealing with funding-based limits on 
benefits and benefit accruals under sin-
gle-employer plans), 

(ii) The need to verify a person’s eli-
gibility for benefits, 

(iii) The inability to locate a person, 
or 

(iv) Any other administrative delay, 
to the extent that the delay is for less 
than the shorter of two months or two 
full benefit payment periods. 

(2) Projected inability. A plan is pro-
jected to be unable to pay benefits 
when, as of the last day of any quarter 
of a plan year, the plan’s ‘‘liquid as-
sets’’ are less than two times the 
amount of the ‘‘disbursements from the 
plan’’ for such quarter. ‘‘Liquid assets’’ 
and ‘‘disbursements from the plan’’ 
have the same meaning as under sec-
tion 303(j)(4)(E) of ERISA and section 
430(j)(4)(E) of the Code. 

(b) Waiver—plans subject to liquidity 
shortfall rules. Notice under this section 
is waived unless the reportable event 
occurs during a plan year for which the 
plan is exempt from the liquidity 
shortfall rules in section 303(j)(4) of 
ERISA and section 430(j)(4) of the Code 
because it is described in section 
303(g)(2)(B) of ERISA and section 
430(g)(2)(B) of the Code. 

[80 FR 55002, Sept. 11, 2015, as amended at 85 
FR 6062, Feb. 4, 2020] 

§ 4043.27 Distribution to a substantial 
owner. 

(a) Reportable event. A reportable 
event occurs for a plan when— 

(1) There is a distribution to a sub-
stantial owner of a contributing spon-
sor of the plan; 

(2) The total of all distributions made 
to the substantial owner within the 
one-year period ending with the date of 
such distribution exceeds $10,000; 
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(3) The distribution is not made by 
reason of the substantial owner’s 
death; 

(4) Immediately after the distribu-
tion, the plan has nonforfeitable bene-
fits (as provided in § 4022.5 of this chap-
ter) that are not funded; and 

(5) Either— 
(i) The sum of the values of all dis-

tributions to any one substantial 
owner within the one-year period end-
ing with the date of the distribution is 
more than one percent of the end-of- 
year total amount of the plan’s assets 
(as required to be reported on Schedule 
H or Schedule I to Form 5500) for each 
of the two plan years immediately pre-
ceding the event year, or 

(ii) The sum of the values of all dis-
tributions to all substantial owners 
within the one-year period ending with 
the date of the distribution is more 
than five percent of the end-of-year 
total amount of the plan’s assets (as 
required to be reported on Schedule H 
or Schedule I to Form 5500) for each of 
the two plan years immediately pre-
ceding the event year. 

(b) Determination rules—(1) Valuation 
of distribution. The value of a distribu-
tion under this section is the sum of— 

(i) The cash amounts actually re-
ceived by the substantial owner; 

(ii) The purchase price of any irrev-
ocable commitment; and 

(iii) The fair market value of any 
other assets distributed, determined as 
of the date of distribution to the sub-
stantial owner. 

(2) Date of substantial owner distribu-
tion. The date of distribution to a sub-
stantial owner of a cash distribution is 
the date it is received by the substan-
tial owner. The date of distribution to 
a substantial owner of an irrevocable 
commitment is the date on which the 
obligation to provide benefits passes 
from the plan to the insurer. The date 
of any other distribution to a substan-
tial owner is the date when the plan re-
linquishes control over the assets 
transferred directly or indirectly to the 
substantial owner. 

(3) Determination date. The determina-
tion of whether a participant is (or has 
been in the preceding 60 months) a sub-
stantial owner is made on the date 
when there has been a distribution that 

would be reportable under this section 
if made to a substantial owner. 

(c) Alternative method of compliance— 
annuity. In the case of an annuity for a 
substantial owner, a filing that satis-
fies the requirements of this section 
with respect to any payment under the 
annuity and that discloses the period, 
the amount of the payment, and the 
duration of the annuity satisfies the 
requirements of this section with re-
spect to all subsequent payments under 
the annuity. 

(d) Waivers—(1) Low-default-risk. No-
tice under this section is waived if each 
contributing sponsor of the plan and 
the highest level U.S. parent of each 
contributing sponsor are low-default- 
risk on the date of the event. 

(2) Well-funded plan. Notice under 
this section is waived if the plan is in 
the well-funded plan safe harbor for the 
event year. 

(3) Public company. Notice under this 
section is waived if any contributing 
sponsor of the plan before the trans-
action, or the parent company within a 
parent-subsidiary controlled group of 
any such contributing sponsor, is a 
public company and timely files a SEC 
Form 8–K disclosing the event under an 
item of the Form 8–K other than under 
Item 2.02 (Results of Operations and Fi-
nancial Condition) or in financial 
statements under Item 9.01 (Financial 
Statements and Exhibits). 

[80 FR 55002, Sept. 11, 2015, as amended at 85 
FR 6062, Feb. 4, 2020] 

§ 4043.28 Plan merger, consolidation 
or transfer. 

(a) Reportable event. A reportable 
event occurs when a plan merges, con-
solidates, or transfers its assets or li-
abilities under section 208 of ERISA or 
section 414(l) of the Code. 

(b) Waiver. Notice under this section 
is waived for this event. However, no-
tice may be required under § 4043.29 (for 
a controlled group change) or § 4043.32 
(for a transfer of benefit liabilities). 

§ 4043.29 Change in controlled group. 
(a) Reportable event. (1) A reportable 

event occurs for a plan when there is a 
transaction that results, or will result, 
in one or more persons’ (including any 
person who is or was a contributing 
sponsor) ceasing to be a member of the 
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plan’s controlled group (other than by 
merger involving members of the same 
controlled group). 

(2) For purposes of this section, the 
term ‘‘transaction’’ includes, but is not 
limited to, a legally binding agree-
ment, whether or not written, to trans-
fer ownership, an actual transfer of 
ownership, and an actual change in 
ownership that occurs as a matter of 
law or through the exercise or lapse of 
pre-existing rights. Whether an agree-
ment is legally binding is to be deter-
mined without regard to any condi-
tions in the agreement. A transaction 
is not reportable if it will result solely 
in a reorganization involving a mere 
change in identity, form, or place of or-
ganization, however effected. 

(b) Waivers. (1) De minimis 10-percent 
segment. Notice under this section is 
waived if the person or persons that 
will cease to be members of the plan’s 
controlled group represent a de minimis 
10-percent segment of the plan’s old 
controlled group for the most recent 
fiscal year(s) ending on or before the 
date the reportable event occurs. 

(2) Foreign entity. Notice under this 
section is waived if each person that 
will cease to be a member of the plan’s 
controlled group is a foreign entity 
other than a foreign parent. 

(3) Small plan. Notice under this sec-
tion is waived if the plan had 100 or 
fewer participants for whom flat-rate 
premiums were payable for the plan 
year preceding the event year. 

(4) Low-default-risk. Notice under this 
section is waived if each post-event 
contributing sponsor of the plan and 
the highest level U.S. parent of each 
post-event contributing sponsor are 
low-default-risk on the date of the 
event. 

(5) Well-funded plan. Notice under 
this section is waived if the plan is in 
the well-funded plan safe harbor for the 
event year. 

(6) Public company. Notice under this 
section is waived if any contributing 
sponsor of the plan before the trans-
action, or the parent company within a 
parent-subsidiary controlled group of 
any such contributing sponsor, is a 
public company and timely files a SEC 
Form 8–K disclosing the event under an 
item of the Form 8–K other than under 
Item 2.02 (Results of Operations and Fi-

nancial Condition) or in financial 
statements under Item 9.01 (Financial 
Statements and Exhibits). 

(c) Examples. The following examples 
assume that no waiver applies. 

(1) Controlled group breakup. Company 
A (the contributing sponsor of Plan A), 
and Company B (the contributing spon-
sor of Plan B) are in the same con-
trolled group with Parent Company 
AB. On March 31, Parent Company AB 
and Company C enter into an agree-
ment to sell the stock of Company B to 
Company C, a company outside of the 
controlled group. The transaction will 
close on August 31 and Company B will 
continue to maintain Plan B. Both 
Company A (Plan A’s contributing 
sponsor) and the plan administrator of 
Plan A are required to report that 
Company B will leave Plan A’s con-
trolled group. Company B (Plan B’s 
contributing sponsor) and the plan ad-
ministrator of Plan B are required to 
report that Company A and Parent 
Company AB are no longer part of Plan 
B’s controlled group. Both reports are 
due on April 30, 30 days after they en-
tered into the agreement to sell Com-
pany B. 

(2) Change in contributing sponsor. 
Plan Q is maintained by Company Q. 
Company Q enters into a binding con-
tract to sell a portion of its assets and 
to transfer employees participating in 
Plan Q, along with Plan Q, to Company 
R, which is not a member of Company 
Q’s controlled group. There will be no 
change in the structure of Company Q’s 
controlled group. On the effective date 
of the sale, Company R will become the 
contributing sponsor of Plan Q. A re-
portable event occurs on the date of 
the transaction (i.e., the date the bind-
ing contract was executed), because as 
a result of the transaction, Company Q 
(and any other member of its con-
trolled group) will cease to be a mem-
ber of Plan Q’s controlled group. If on 
the notice due date the change in the 
contributing sponsor has not yet be-
come effective, Company Q has the re-
porting obligation. If the change in the 
contributing sponsor has become effec-
tive by the notice due date, Company R 
has the reporting obligation. 

(3) Dissolution of controlled group mem-
ber. Company A (which maintains Plan 
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A) and Company B are in the same con-
trolled group with Parent Company 
AB. Pursuant to an asset sale agree-
ment, Company B sells its assets to a 
company outside of the controlled 
group. After the sale, Company B will 
be dissolved and no longer operating. 
Since Company B will no longer be a 
member of Plan A’s controlled group, a 
reportable event occurs on the date 
Company B enters into the asset sale 
agreement. Note that this event may 
also be required to be reported as a liq-
uidation event under 29 CFR 4043.30. 

(4) Merger of controlled group members. 
Company A (which maintains Plan A) 
and Company B are in the same con-
trolled group with Parent Company 
AB. Parent Company AB decides to 
merge the operations of Company B 
into Company A. Although Company B 
will no longer be a member of Plan A’s 
controlled group, no report is due given 
Company B is merging with Company 
A. 

[80 FR 55002, Sept. 11, 2015, as amended at 85 
FR 6062, Feb. 4, 2020] 

§ 4043.30 Liquidation. 
(a) Reportable event. A reportable 

event occurs for a plan when a member 
of the plan’s controlled group— 

(1) Resolves to cease all revenue-gen-
erating business operations, sell sub-
stantially all its assets, or otherwise 
effect or implement its complete liq-
uidation (including liquidation into an-
other controlled group member) by de-
cision of the member’s board of direc-
tors (or equivalent body such as the 
managing partners or owners) or other 
actor with the power to authorize such 
cessation of operations, sale, or a liq-
uidation, unless the event would be re-
ported under paragraph (a)(2) or (3) of 
this section; 

(2) Institutes or has instituted 
against it a proceeding to be dissolved 
or is dissolved, whichever occurs first; 
or 

(3) Liquidates in a case under the 
Bankruptcy Code, or under any similar 
law. 

(b) Waivers—(1) De minimis 10-percent 
segment. Notice under this section is 
waived if the person or persons that 
liquidate under paragraph (a) of this 
section do not include any contributing 
sponsor of the plan and represent a de 

minimis 10-percent segment of the 
plan’s controlled group for the most re-
cent fiscal year(s) ending on or before 
the date the reportable event occurs. 

(2) Foreign entity. Notice under this 
section is waived if each person that 
liquidates under paragraph (a) of this 
section is a foreign entity other than a 
foreign parent. 

(3) Reporting under insolvency event. 
Notice under this section is waived if 
reporting is also required under 
§ 4043.35(a)(3) or (4) and notice has been 
provided timely to PBGC for the same 
event under that section. 

(c) Public company extension. If any 
contributing sponsor of the plan, or the 
parent company within a parent-sub-
sidiary controlled group of such con-
tributing sponsor, is a public company, 
the due date for notice under this sec-
tion is extended until the earlier of— 

(1) The date the contributing sponsor 
or parent company timely files a SEC 
Form 8–K disclosing the event under an 
item of the Form 8–K other than under 
Item 2.02 (Results of Operations and Fi-
nancial Condition) or in financial 
statements under Item 9.01 (Financial 
Statements and Exhibits); or 

(2) The date when a press release 
with respect to the liquidation de-
scribed under paragraph (a) of this sec-
tion is issued in the U.S. in the English 
language. 

(d) Examples—(1) Liquidation within a 
controlled group. Plan A’s controlled 
group consists of Company A (its con-
tributing sponsor), Company B, Com-
pany Q (the parent of Company A and 
Company B). Company B represents the 
most significant portion of cash flow 
for the controlled group. Company B 
experiences an unforeseen event that 
negatively impacts operations and re-
sults in an increase in debt. The con-
trolled group liquidates Company B by 
ceasing all operations, settling its 
debts, and merging any remaining as-
sets into Company Q. (For purposes of 
this example, it does not matter under 
which of paragraphs (a)(1) through (3) 
of this section reporting is triggered). 
The transaction is to be treated as a 
tax-free liquidation for tax purposes. 
Both Company A (Plan A’s contrib-
uting sponsor) and the plan adminis-
trator of Plan A are required to report 
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that Company B will liquidate within 
the controlled group. 

(2) Cessation of operations. Plan A is 
sponsored by Company A. The owners 
of Company A decide to cease all rev-
enue-generating operations. Certain 
administrative employees will wind 
down the business and continue to be 
employed until the wind down is com-
plete, which could take several 
months. Company A is required to re-
port a liquidation reportable event 30 
days after the decision is made to cease 
all revenue-generating operations. 

(3) Sale of assets. Plan A is sponsored 
by Company A. In a meeting of the 
Board of Directors of Company A, the 
Board resolves to sell all the assets of 
Company A to Company B. Under the 
asset sale agreement with Company B, 
Company B will not assume Plan A; 
Company A expects to undertake a 
standard termination of Plan A. Com-
pany A is required to report a liquida-
tion event 30 days after the Board re-
solved to sell the assets of Company A. 

[85 FR 6063, Feb. 4, 2020] 

§ 4043.31 Extraordinary dividend or 
stock redemption. 

(a) Reportable event. A reportable 
event occurs for a plan when any mem-
ber of the plan’s controlled group de-
clares a dividend or redeems its own 
stock and the amount or net value of 
the distribution, when combined with 
other such distributions during the 
same fiscal year of the person, exceeds 
the person’s net income before after- 
tax gain or loss on any sale of assets, 
as determined in accordance with gen-
erally accepted accounting principles, 
for the prior fiscal year. A distribution 
by a person to a member of its con-
trolled group is disregarded. 

(b) Determination rules. For purposes 
of paragraph (a) of this section, the net 
value of a non-cash distribution is the 
fair market value of assets transferred 
by the person making the distribution, 
reduced by the fair market value of 
any liabilities assumed or consider-
ation given by the recipient in connec-
tion with the distribution. Net value 
determinations should be based on 
readily available fair market value(s) 
or independent appraisal(s) performed 
within one year before the distribution 
is made. To the extent that fair market 

values are not readily available and no 
such appraisals exist, the fair market 
value of an asset transferred in connec-
tion with a distribution or a liability 
assumed by a recipient of a distribu-
tion is deemed to be equal to 200 per-
cent of the book value of the asset or 
liability on the books of the person 
making the distribution. Stock re-
deemed is deemed to have no value. 

(c) Waivers—(1) De minimis 10-percent 
segment. Notice under this section is 
waived if the person making the dis-
tribution is a de minimis 10-percent seg-
ment of the plan’s controlled group for 
the most recent fiscal year(s) ending on 
or before the date the reportable event 
occurs. 

(2) Foreign entity. Notice under this 
section is waived if the person making 
the distribution is a foreign entity 
other than a foreign parent. 

(3) Small plan. Notice under this sec-
tion is waived if the plan had 100 or 
fewer participants for whom flat-rate 
premiums were payable for the plan 
year preceding the event year. 

(4) Low-default-risk. Notice under this 
section is waived if each contributing 
sponsor of the plan and the highest 
level U.S. parent of each contributing 
sponsor are low-default-risk on the 
date of the event. 

(5) Well-funded plan. Notice under 
this section is waived if the plan is in 
the well-funded plan safe harbor for the 
event year. 

(6) Public company. Notice under this 
section is waived if any contributing 
sponsor of the plan before the trans-
action, or the parent company within a 
parent-subsidiary controlled group of 
any such contributing sponsor, is a 
public company and timely files a SEC 
Form 8–K disclosing the event under an 
item of the Form 8–K other than under 
Item 2.02 (Results of Operations and Fi-
nancial Condition) or in financial 
statements under Item 9.01 (Financial 
Statements and Exhibits). 

[80 FR 55002, Sept. 11, 2015, as amended at 85 
FR 6064, Feb. 4, 2020] 

§ 4043.32 Transfer of benefit liabilities. 

(a) Reportable event. A reportable 
event occurs for a plan when— 

(1) The plan makes a transfer of ben-
efit liabilities to a person, or to a plan 
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or plans maintained by a person or per-
sons, that are not members of the 
transferor plan’s controlled group; and 

(2) The amount of benefit liabilities 
transferred, in conjunction with other 
benefit liabilities transferred during 
the 12-month period ending on the date 
of the transfer, is 3 percent or more of 
the plan’s total benefit liabilities. Both 
the benefit liabilities transferred and 
the plan’s total benefit liabilities are 
to be valued as of any one date in the 
plan year in which the transfer occurs, 
using actuarial assumptions that com-
ply with section 414(l) of the Code. 

(b) Determination rules—(1) Date of 
transfer. The date of transfer is to be 
determined on the basis of the facts 
and circumstances of the particular 
situation. For transfers subject to the 
requirements of section 414(l) of the 
Code, the date determined in accord-
ance with 26 CFR 1.414(l)–1(b)(11) will be 
considered the date of transfer. 

(2) Distributions of lump sums and an-
nuities. For purposes of paragraph (a) of 
this section, the payment of a lump 
sum, or purchase of an irrevocable 
commitment to provide an annuity, in 
satisfaction of benefit liabilities is not 
a transfer of benefit liabilities. 

(c) Waivers—(1) Small plan. Notice 
under this section is waived if the plan 
had 100 or fewer participants for whom 
flat-rate premiums were payable for 
the plan year preceding the event year. 

(2) Low-default-risk. Notice under this 
section is waived if each contributing 
sponsor of the plan and the highest 
level U.S. parent of each contributing 
sponsor are low-default-risk on the 
date of the event. 

(3) Well-funded plan. Notice under 
this section is waived if the plan is in 
the well-funded plan safe harbor for the 
event year. 

(4) Public company. Notice under this 
section is waived if any contributing 
sponsor of the plan before the trans-
action, or the parent company within a 
parent-subsidiary controlled group of 
any such contributing sponsor, is a 
public company and timely files a SEC 
Form 8–K disclosing the event under an 
item of the Form 8–K other than under 
Item 2.02 (Results of Operations and Fi-
nancial Condition) or in financial 

statements under Item 9.01 (Financial 
Statements and Exhibits). 

[80 FR 55002, Sept. 11, 2015, as amended at 85 
FR 6064, Feb. 4, 2020] 

§ 4043.33 Application for minimum 
funding waiver. 

A reportable event for a plan occurs 
when an application for a minimum 
funding waiver for the plan is sub-
mitted under section 302(c) of ERISA or 
section 412(c) of the Code. 

§ 4043.34 Loan default. 

(a) Reportable event. A reportable 
event occurs for a plan when, with re-
spect to a loan with an outstanding 
balance of $10 million or more to a 
member of the plan’s controlled 
group— 

(1) There is an acceleration of pay-
ment or a default under the loan agree-
ment, or 

(2) The lender waives or agrees to an 
amendment of any covenant in the 
loan agreement the effect of which is 
to cure or avoid a breach that would 
trigger a default. 

(b) Waivers—(1) De minimis 10-percent 
segment. Notice under this section is 
waived if the debtor is not a contrib-
uting sponsor of the plan and rep-
resents a de minimis 10-percent segment 
of the plan’s controlled group for the 
most recent fiscal year(s) ending on or 
before the date the reportable event oc-
curs. 

(2) Foreign entity. Notice under this 
section is waived if the debtor is a for-
eign entity other than a foreign parent. 

§ 4043.35 Insolvency or similar settle-
ment. 

(a) Reportable event. A reportable 
event occurs for a plan when any mem-
ber of the plan’s controlled group— 

(1) Commences or has commenced 
against it any insolvency proceeding 
(including, but not limited to, the ap-
pointment of a receiver) other than a 
bankruptcy case under the Bankruptcy 
Code; 

(2) Commences, or has commenced 
against it, a proceeding to effect a 
composition, extension, or settlement 
with creditors; 

(3) Executes a general assignment for 
the benefit of creditors; or 
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(4) Undertakes to effect any other 
nonjudicial composition, extension, or 
settlement with substantially all its 
creditors. 

(b) Waivers—(1) De minimis 10-percent 
segment. Notice under this section is 
waived if the person described in para-
graph (a) of this section is not a con-
tributing sponsor of the plan and rep-
resents a de minimis 10-percent segment 
of the plan’s controlled group for the 
most recent fiscal year(s) ending on or 
before the date the reportable event oc-
curs. 

(2) Foreign entity. Notice under this 
section is waived if the person de-
scribed in paragraph (a) of this section 
is a foreign entity other than a foreign 
parent. 

(3) Liquidation event. Notice under 
paragraph (a)(3) or (4) of this section is 
waived if reporting is also required 
under § 4043.30 and notice has been pro-
vided timely to PBGC for the same 
event under that section. 

[80 FR 55002, Sept. 11, 2015, as amended at 85 
FR 6064, Feb. 4, 2020] 

Subpart C—Advance Notice of 
Reportable Events 

§ 4043.61 Advance reporting filing obli-
gation. 

(a) In general. Unless a waiver or ex-
tension applies with respect to the 
plan, each contributing sponsor of a 
plan is required to notify PBGC no 
later than 30 days before the effective 
date of a reportable event described in 
this subpart C if the contributing spon-
sor is subject to advance reporting for 
the reportable event. If there is a 
change in contributing sponsor, the re-
sponsibility for any failure to file or 
defective filing lies with the person 
who is the contributing sponsor of the 
plan on the notice date. 

(b) Persons subject to advance report-
ing. A contributing sponsor of a plan is 
subject to the advance reporting re-
quirement under paragraph (a) of this 
section for a reportable event if — 

(1) On the notice date, neither the 
contributing sponsor nor any member 
of the plan’s controlled group to which 
the event relates is a public company; 
and 

(2) The aggregate unfunded vested 
benefits, determined in accordance 

with paragraph (c) of this section, are 
more than $50 million; and 

(3) The aggregate value of plan as-
sets, determined in accordance with 
paragraph (c) of this section, is less 
than 90 percent of the aggregate pre-
mium funding target, determined in 
accordance with paragraph (c) of this 
section. 

(c) Funding determinations. For pur-
poses of paragraph (b) of this section, 
the aggregate unfunded vested benefits, 
aggregate value of plan assets, and ag-
gregate premium funding target are de-
termined by aggregating the unfunded 
vested benefits, values of plan assets, 
and premium funding targets (respec-
tively), as determined in accordance 
with part 4006 of this chapter for pur-
poses of the variable-rate premium for 
the plan year preceding the effective 
date of the event, of plans maintained 
(on the notice date) by the contrib-
uting sponsor and any members of the 
contributing sponsor’s controlled 
group, disregarding plans with no un-
funded vested benefits (as so deter-
mined). 

(d) Shortening of 30-day period. Pursu-
ant to § 4043.3(d), PBGC may, upon re-
view of an advance notice, shorten the 
notice period to allow for an earlier ef-
fective date. 

§ 4043.62 Change in contributing spon-
sor or controlled group. 

(a) Reportable event. Advance notice is 
required for a change in a plan’s con-
tributing sponsor or controlled group, 
as described in § 4043.29(a). 

(b) Waivers—(1) Small and mid-size 
plans. Notice under this section is 
waived with respect to a change of con-
tributing sponsor if the transferred 
plan has fewer than 500 participants. 

(2) De minimis 5-percent segment. No-
tice under this section is waived if the 
person or persons that will cease to be 
members of the plan’s controlled group 
represent a de minimis 5-percent seg-
ment of the plan’s old controlled group 
for the most recent fiscal year(s) end-
ing on or before the effective date of 
the reportable event. 

§ 4043.63 Liquidation. 

(a) Reportable event. Advance notice is 
required for a liquidation of a member 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 01104 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



1095 

Pension Benefit Guaranty Corporation § 4043.81 

of a plan’s controlled group, as de-
scribed in § 4043.30. 

(b) Waiver—de minimis 5-percent seg-
ment and ongoing plans. Notice under 
this section is waived if the person that 
liquidates is a de minimis 5-percent seg-
ment of the plan’s controlled group for 
the most recent fiscal year(s) ending on 
or before the effective date of the re-
portable event, and each plan that was 
maintained by the liquidating member 
is maintained by another member of 
the plan’s controlled group. 

§ 4043.64 Extraordinary dividend or 
stock redemption. 

(a) Reportable event. Advance notice is 
required for a distribution by a mem-
ber of a plan’s controlled group, as de-
scribed in § 4043.31(a). 

(b) Waiver—de minimis 5-percent seg-
ment. Notice under this section is 
waived if the person making the dis-
tribution is a de minimis 5-percent seg-
ment of the plan’s controlled group for 
the most recent fiscal year(s) ending on 
or before the effective date of the re-
portable event. 

§ 4043.65 Transfer of benefit liabilities. 
(a) Reportable event. Advance notice is 

required for a transfer of benefit liabil-
ities, as described in § 4043.32(a). 

(b) Waivers—(1) Complete plan transfer. 
Notice under this section is waived if 
the transfer is a transfer of all of the 
transferor plan’s benefit liabilities and 
assets to one other plan. 

(2) Transfer of less than 3 percent of as-
sets. Notice under this section is waived 
if the value of the assets being trans-
ferred— 

(i) Equals the present value of the ac-
crued benefits (whether or not vested) 
being transferred, using actuarial as-
sumptions that comply with section 
414(l) of the Code; and 

(ii) In conjunction with other assets 
transferred during the same plan year, 
is less than 3 percent of the assets of 
the transferor plan as of at least one 
day in that year. 

(3) Section 414(l) safe harbor. Notice 
under this section is waived if the ben-
efit liabilities of 500 or fewer partici-
pants are transferred and the transfer 
complies with section 414(l) of the Code 
using the actuarial assumptions pre-
scribed for valuing benefits in trusteed 

plans under §§ 4044.51 through 4044.57 of 
this chapter. 

(4) Fully funded plans. Notice under 
this section is waived if the transfer 
complies with section 414(l) of the Code 
using reasonable actuarial assumptions 
and, after the transfer, the transferor 
and transferee plans are fully funded as 
determined in accordance with 
§§ 4044.51 through 4044.57 of this chapter 
and § 4010.8(d)(1)(ii) of this chapter. 

§ 4043.66 Application for minimum 
funding waiver. 

(a) Reportable event. Advance notice is 
required for an application for a min-
imum funding waiver, as described in 
§ 4043.33. 

(b) Extension. The notice date is ex-
tended until 10 days after the report-
able event has occurred. 

§ 4043.67 Loan default. 

Advance notice is required for an ac-
celeration of payment, a default, a 
waiver, or an agreement to an amend-
ment with respect to a loan agreement 
described in § 4043.34(a). 

§ 4043.68 Insolvency or similar settle-
ment. 

(a) Reportable event. Advance notice is 
required for an insolvency or similar 
settlement, as described in § 4043.35. 

(b) Extension. For a case or pro-
ceeding under § 4043.35(a)(1) or (2) that 
is not commenced by a member of the 
plan’s controlled group, the notice date 
is extended to 10 days after the com-
mencement of the case or proceeding. 

Subpart D—Notice of Failure To 
Make Required Contributions 

§ 4043.81 PBGC Form 200, notice of 
failure to make required contribu-
tions; supplementary information. 

(a) General rules. To comply with the 
notification requirement in section 
303(k)(4) of ERISA and section 430(k)(4) 
of the Code, a contributing sponsor of a 
single-employer plan that is covered 
under section 4021 of ERISA and (if 
that contributing sponsor is a member 
of a parent-subsidiary controlled 
group) the ultimate parent must com-
plete and submit in accordance with 
this section a properly certified Form 
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200 that includes all required docu-
mentation and other information, as 
described in the related filing instruc-
tions. Notice is required whenever the 
unpaid balance of a contribution pay-
ment required under sections 302 and 
303 of ERISA and sections 412 and 430 of 
the Code (including interest), when 
added to the aggregate unpaid balance 
of all preceding such payments for 
which payment was not made when due 
(including interest), exceeds $1 million. 

(1) Form 200 must be filed with PBGC 
no later than 10 days after the due date 
for any required payment for which 
payment was not made when due. 

(2) If a contributing sponsor or the 
ultimate parent completes and submits 
Form 200 in accordance with this sec-
tion, PBGC will consider the notifica-
tion requirement in section 303(k)(4) of 
ERISA and section 430(k)(4) of the Code 
to be satisfied by all members of a con-
trolled group of which the person who 
has filed Form 200 is a member. 

(b) Supplementary information. If, 
upon review of a Form 200, PBGC con-
cludes that it needs additional infor-
mation in order to make decisions re-
garding enforcement of a lien imposed 
by section 303(k) of ERISA and section 
430(k) of the Code, PBGC may require 
any member of the contributing spon-
sor’s controlled group to supplement 
the Form 200 in accordance with 
§ 4043.3(d). 

[80 FR 55002, Sept. 11, 2015, as amended at 85 
FR 6064, Feb. 4, 2020] 

PART 4044—ALLOCATION OF AS-
SETS IN SINGLE-EMPLOYER 
PLANS 

Subpart A—Allocation of Assets 

GENERAL PROVISIONS 

Sec. 
4044.1 Purpose and scope. 
4044.2 Definitions. 
4044.3 General rule. 
4044.4 Violations. 

ALLOCATION OF ASSETS TO BENEFIT 
CATEGORIES 

4044.10 Manner of allocation. 
4044.11 Priority category 1 benefits. 
4044.12 Priority category 2 benefits. 
4044.13 Priority category 3 benefits. 
4044.14 Priority category 4 benefits. 
4044.15 Priority category 5 benefits. 

4044.16 Priority category 6 benefits. 
4044.17 Subclasses. 

ALLOCATION OF RESIDUAL ASSETS 

4044.30 [Reserved] 

Subpart B—Valuation of Benefits and 
Assets 

GENERAL PROVISIONS 

4044.41 General valuation rules. 

TRUSTEED PLANS 

4044.51 Benefits to be valued. 
4044.52 Valuation of benefits. 
4044.53 Mortality assumptions. 
4044.54 [Reserved] 

EXPECTED RETIREMENT AGE 

4044.55 XRA when a participant must retire 
to receive a benefit. 

4044.56 XRA when a participant need not re-
tire to receive a benefit. 

4044.57 Special rule for facility closing. 

NON-TRUSTEED PLANS 

4044.71 Valuation of annuity benefits. 
4044.72 Form of annuity to be valued. 
4044.73 Lump sums and other alternative 

forms of distribution in lieu of annuities. 
4044.74 Withdrawal of employee contribu-

tions. 
4044.75 Other lump sum benefits. 

APPENDIX A TO PART 4044—MORTALITY RATE 
TABLES 

APPENDIX B TO PART 4044—INTEREST RATES 
USED TO VALUE BENEFITS 

APPENDIX C TO PART 4044—LOADING ASSUMP-
TIONS 

APPENDIX D TO PART 4044—TABLES USED TO 
DETERMINE EXPECTED RETIREMENT AGE 

AUTHORITY: 29 U.S.C. 1301(a), 1302(b)(3), 
1341, 1344, 1362. 

SOURCE: 61 FR 34059, July 1, 1996, unless 
otherwise noted. 

NOTE: Certain provisions of part 4044 have 
been superseded by legislative changes. For 
example, there are references to provisions 
formerly codified in 29 CFR part 2617, sub-
part C (and to the Notice of Sufficiency pro-
vided for thereunder) that no longer exist be-
cause of changes in the PBGC’s plan termi-
nation regulations in response to the Single- 
Employer Pension Plan Amendments Act of 
1986 and the Pension Protection Act of 1987. 
The PBGC intends to amend part 4044 at a 
later date to conform it to current statutory 
provisions. 
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Subpart A—Allocation of Assets 
GENERAL PROVISIONS 

§ 4044.1 Purpose and scope. 
This part implements section 4044 of 

ERISA, which contains rules for allo-
cating a plan’s assets when the plan 
terminates. These rules have been in 
effect since September 2, 1974, the date 
of enactment of ERISA. This part ap-
plies to any single-employer plan cov-
ered by title IV of ERISA that submits 
a notice of intent to terminate, or for 
which PBGC commences an action to 
terminate the plan under section 4042 
of ERISA. 

(a) Subpart A. Sections 4044.1 through 
4044.4 set forth general rules for apply-
ing §§ 4044.10 through 4044.17. Sections 
4044.10 through 4044.17 interpret the 
rules and describe procedures for allo-
cating plan assets to priority cat-
egories 1 through 6. 

(b) Subpart B. The purpose of subpart 
B is to establish the method of deter-
mining the value of benefits and assets 
under terminating single-employer 
pension plans covered by title IV of 
ERISA. This valuation is needed for 
both plans trusteed under title IV and 
plans which are not trusteed. For the 
former, the valuation is needed to allo-
cate plan assets in accordance with 
subpart A of this part and to determine 
the amount of any plan asset insuffi-
ciency. For the latter, the valuation is 
needed to allocate assets in accordance 
with subpart A and to distribute the 
assets in accordance with subpart B of 
part 4041 of this chapter. 

(1) Section 4044.41 sets forth the gen-
eral provisions of subpart B and applies 
to all terminating single-employer 
plans. Sections 4044.51 through 4044.57 
prescribe the benefit valuation rules 
for plans that are placed into trustee-
ship by PBGC, including (in §§ 4044.55 
through 4044.57) the rules and proce-
dures a plan administrator shall follow 
to determine the expected retirement 
age (XRA) for a plan participant enti-
tled to early retirement benefits for 
whom the annuity starting date is not 
known as of the valuation date. This 
applies to all trusteed plans which have 
such early retirement benefits. The 
plan administrator shall determine an 
XRA under § 4044.55, § 4044.56 or § 4044.57, 

as appropriate, for each active partici-
pant or participant with a deferred 
vested benefit who is entitled to an 
early retirement benefit and who as of 
the valuation date has not selected an 
annuity starting date. 

(2) Sections 4044.71 through 4044.75 
prescribe the benefit valuation rules 
for calculating the value of a benefit to 
be paid a participant or beneficiary 
under a terminating pension plan that 
is distributing assets where the plan 
has not been placed into trusteeship by 
PBGC. 

[61 FR 34059, July 1, 1996, as amended at 76 
FR 34605, June 14, 2011] 

§ 4044.2 Definitions. 
(a) The following terms are defined in 

§ 4001.2 of this chapter: annuity, bank-
ruptcy filing date, basic-type benefit, 
Code, distribution date, earliest retire-
ment age at valuation date, ERISA, ex-
pected retirement age (XRA), fair mar-
ket value, guaranteed benefit, insurer, 
IRS, irrevocable commitment, major-
ity owner, mandatory employee con-
tributions, nonbasic-type benefit, non-
forfeitable benefit, non-PPA 2006 bank-
ruptcy termination, normal retirement 
age, notice of intent to terminate, 
PBGC, person, plan, plan adminis-
trator, single-employer plan, termi-
nation date, unreduced retirement age 
(URA), and voluntary employee con-
tributions. 

(b) For purposes of this part: 
Deferred annuity means an annuity 

under which the specified date or age 
at which payments are to begin occurs 
after the valuation date. 

Early retirement benefit means an an-
nuity benefit payable under the terms 
of the plan, under which the partici-
pant is entitled to begin receiving pay-
ments before his or her normal retire-
ment age and which is not payable on 
account of the disability of the partici-
pant. It may be reduced according to 
the terms of the plan. 

Non-trusteed plan means a single-em-
ployer plan which is able to close out 
by purchasing annuities in the private 
sector 

Priority category means one of the 
categories contained in sections 4044 
(a)(1) through (a)(6) of ERISA that es-
tablish the order in which plan assets 
are to be allocated. 
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Trusteed plan means a single-em-
ployer plan which has been placed into 
trusteeship by PBGC. 

Valuation date means (1) for non- 
trusteed plans, the date of distribution 
and (2) for trusteed plans, the termi-
nation date. 

(c) For purposes of subpart B of this 
part (unless otherwise required by the 
context): 

Age means the participant’s age at 
his or her nearest birthday and is de-
termined by rounding the individual’s 
exact age to the nearest whole year. 
Half years are rounded to the next 
highest year. This is also known as the 
‘‘insurance age.’’ 

(d) For purposes of §§ 4044.55 through 
4044.57: 

Monthly benefit means the guaranteed 
benefit payable by PBGC. 

(e) For purposes of §§ 4044.71 through 
4044.75: 

Lump sum payable in lieu of an annuity 
means a benefit that is payable in a 
single installment and is derived from 
an annuity payable under the plan. 

Other lump sum benefit means a ben-
efit in priority category 5 or 6, deter-
mined under subpart A of this part, 
that is payable in a single installment 
(or substantially so) under the terms of 
the plan, and that is not derived from 
an annuity payable under the plan. The 
benefit may be a severance pay benefit, 
a death benefit or other single install-
ment benefit. 

[61 FR 34059, July 1, 1996, as amended at 67 
FR 16959, Apr. 8, 2002; 74 FR 11035, Mar. 16, 
2009; 76 FR 34605, June 14, 2011; 83 FR 49806, 
Oct. 3, 2018] 

§ 4044.3 General rule. 
(a) Asset allocation. Upon the termi-

nation of a single-employer plan, the 
plan administrator shall allocate the 
plan assets available to pay for benefits 
under the plan in the manner pre-
scribed by this subpart. Plan assets 
available to pay for benefits include all 
plan assets (valued according to 
§ 4044.41(b)) remaining after the sub-
traction of all liabilities, other than li-
abilities for future benefit payments, 
paid or payable from plan assets under 
the provisions of the plan. Liabilities 
include expenses, fees and other admin-
istrative costs, and benefit payments 
due before the allocation date. Except 

as provided in § 4044.4(b), an irrevocable 
commitment by an insurer to pay a 
benefit, which commitment is in effect 
on the date of the asset allocation, is 
not considered a plan asset, and a ben-
efit payable under such a commitment 
is excluded from the allocation process. 

(b) Allocation date. For plans that 
close out under § 4041.28 or § 4041.50, as-
sets shall be allocated as of the date 
plan assets are to be distributed. For 
other plans, assets shall be allocated as 
of the termination date. 

[61 FR 34059, July 1, 1996, as amended at 76 
FR 34605, June 14, 2011] 

§ 4044.4 Violations. 
(a) General. A plan administrator vio-

lates ERISA if plan assets are allocated 
or distributed upon plan termination in 
a manner other than that prescribed in 
section 4044 of ERISA and this subpart, 
except as may be required to prevent 
disqualification of the plan under the 
Code and regulations thereunder. 

(b) Distributions in anticipation of ter-
mination. A distribution, transfer, or 
allocation of assets to a participant or 
to an insurance company for the ben-
efit of a participant, made in anticipa-
tion of plan termination, is considered 
to be an allocation of plan assets upon 
termination, and is covered by para-
graph (a) of this section. In deter-
mining whether a distribution, trans-
fer, or allocation of assets has been 
made in anticipation of plan termi-
nation PBGC will consider all of the 
facts and circumstances including— 

(1) Any change in funding or oper-
ation procedures; 

(2) Past practice with regard to em-
ployee requests for forms of distribu-
tion; 

(3) Whether the distribution is con-
sistent with plan provisions; and 

(4) Whether an annuity contract that 
provides for a cutback based on the 
guarantee limits in subpart B of part 
4022 of this chapter could have been 
purchased from an insurance company. 

ALLOCATION OF ASSETS TO BENEFIT 
CATEGORIES 

§ 4044.10 Manner of allocation. 
(a) General. The plan administrator 

shall allocate plan assets available to 
pay for benefits under the plan using 
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the rules and procedures set forth in 
paragraphs (b) through (f) of this sec-
tion, or any other procedure that re-
sults in each participant (or bene-
ficiary) receiving the same benefits he 
or she would receive if the procedures 
in paragraphs (b) through (f) were fol-
lowed. 

(b) Assigning benefits. The basic-type 
and nonbasic-type benefits payable 
with respect to each participant in a 
terminated plan shall be assigned to 
one or more priority categories in ac-
cordance with §§ 4044.11 through 4044.16. 
Benefits derived from voluntary em-
ployee contributions, which are as-
signed only to priority category 1, are 
treated, under section 204(c)(4) of 
ERISA and section 411(d)(5) of the 
Code, as benefits under a separate plan. 
The amount of a benefit payable with 
respect to each participant shall be de-
termined as of the termination date, 
but, in a PPA 2006 bankruptcy termi-
nation, subject to the limitations in 
sections 4022(g) and 4044(e) of ERISA 
(and corresponding provisions of these 
regulations). 

(c) Valuing benefits. The value of a 
participant’s benefit or benefits as-
signed to each priority category shall 
be determined, as of the allocation 
date, in accordance with the provisions 
of subpart B of this part. The value of 
each participant’s basic-type benefit or 
benefits in a priority category shall be 
reduced by the value of the partici-
pant’s benefit of the same type that is 
assigned to a higher priority category. 
Except as provided in the next two sen-
tences, the same procedure shall be fol-
lowed for nonbasic-type benefits. The 
value of a participant’s nonbasic-type 
benefits in priority categories 3, 5, and 
6 shall not be reduced by the value of 
the participant’s nonbasic-type benefit 
assigned to priority category 2. Bene-
fits in priority category 1 shall neither 
be included in nor subtracted from 
lower priority categories. In no event 
shall a benefit assigned to a priority 
category be valued at less than zero. 

(d) Allocating assets to priority cat-
egories. Plan assets available to pay for 
benefits under the plan shall be allo-
cated to each priority category in suc-
cession, beginning with priority cat-
egory 1. If the plan has sufficient assets 
to pay for all benefits in a priority cat-

egory, the remaining assets shall then 
be allocated to the next lower priority 
category. This process shall be re-
peated until all benefits in priority 
categories 1 through 6 have been pro-
vided or until all available plan assets 
have been allocated. 

(e) Allocating assets within priority cat-
egories. Except for priority categories 4 
and 5, if the plan assets available for 
allocation to any priority category are 
insufficient to pay for all benefits in 
that priority category, those assets 
shall be distributed among the partici-
pants according to the ratio that the 
value of each participant’s benefit or 
benefits in that priority category bears 
to the total value of all benefits in that 
priority category. If the plan assets 
available for allocation to priority cat-
egory 4 are insufficient to pay for all 
benefits in that category, the assets 
shall be allocated, first, to the value of 
all participants’ nonforfeitable benefits 
that would be assigned to priority cat-
egory 4 other than those impacted by 
the majority-owner limitation under 
§ 4022.26 of this chapter. If assets avail-
able for allocation to priority category 
4 are sufficient to fully satisfy the 
value of those other benefits, the re-
maining assets shall then be allocated 
to the value of the benefits that would 
be guaranteed but for the majority- 
owner limitation. These remaining as-
sets shall be distributed among the ma-
jority owners according to the ratio 
that the value of each majority owner’s 
benefit that would be guaranteed but 
for the majority-owner limitation 
bears to the total value of all benefits 
that would be guaranteed but for the 
majority-owner limitation. If the plan 
assets available for allocation to pri-
ority category 5 are insufficient to pay 
for all benefits in that category, the as-
sets shall be allocated, first, to the 
value of each participant’s nonforfeit-
able benefits that would be assigned to 
priority category 5 under § 4044.15 after 
reduction for the value of benefits as-
signed to higher priority categories, 
based only on the provisions of the 
plan in effect at the beginning of the 
five-year period immediately preceding 
the termination date. If assets avail-
able for allocation to priority category 
5 are sufficient to fully satisfy the 
value of those benefits, assets shall 
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then be allocated to the value of the 
benefit increase under the oldest 
amendment during the five-year period 
immediately preceding the termination 
date, reduced by the value of benefits 
assigned to higher priority categories 
(including higher subcategories in pri-
ority category 5). This allocation pro-
cedure shall be repeated for each suc-
ceeding plan amendment within the 
five-year period until all plan assets 
available for allocation have been ex-
hausted. If an amendment decreased 
benefits, amounts previously allocated 
with respect to each participant in ex-
cess of the value of the reduced benefit 
shall be reduced accordingly. In the 
subcategory in which assets are ex-
hausted, the assets shall be distributed 
among the participants according to 
the ratio that the value of each partici-
pant’s benefit or benefits in that sub-
category bears to the total value of all 
benefits in that subcategory. 

(f) Applying assets to basic-type or 
nonbasic-type benefits within priority cat-
egories. The assets allocated to a par-
ticipant’s benefit or benefits within 
each priority category shall first be ap-
plied to pay for the participant’s basic- 
type benefit or benefits assigned to 
that priority category. Any assets allo-
cated on behalf of that participant re-
maining after satisfying the partici-
pant’s basic-type benefit or benefits in 
that priority category shall then be ap-
plied to pay for the participant’s 
nonbasic-type benefit or benefits as-
signed to that priority category. If the 
assets allocable to a participant’s 
basic-type benefit or benefits in all pri-
ority categories are insufficient to pay 
for all of the participant’s guaranteed 
benefits, the assets allocated to that 
participant’s benefit in priority cat-
egory 4 shall be applied, first, to the 
guaranteed portion of the participant’s 
benefit in priority category 4. The re-
maining assets allocated to that par-
ticipant’s benefit in priority category 
4, if any, shall be applied to the non-
guaranteed portion of the participant’s 
benefit. 

(g) Allocation to established subclasses. 
Notwithstanding paragraphs (e) and (f) 
of this section, the assets of a plan that 
has established subclasses within any 
priority category may be allocated to 

the plan’s subclasses in accordance 
with the rules set forth in § 4044.17. 

[61 FR 34059, July 1, 1996, as amended at 76 
FR 34605, June 14, 2011; 83 FR 49806, Oct. 3, 
2018] 

§ 4044.11 Priority category 1 benefits. 

(a) Definition. The benefits in priority 
category 1 are participants’ accrued 
benefits derived from voluntary em-
ployee contributions. 

(b) Assigning benefits. Absent an elec-
tion described in the next sentence, the 
benefit assigned to priority category 1 
with respect to each participant is the 
balance of the separate account main-
tained for the participant’s voluntary 
contributions. If a participant has 
elected to receive an annuity in lieu of 
his or her account balance, the benefit 
assigned to priority category 1 with re-
spect to that participant is the present 
value of that annuity. 

§ 4044.12 Priority category 2 benefits. 

(a) Definition. The benefits in priority 
category 2 are participants’ accrued 
benefits derived from mandatory em-
ployee contributions, whether to be 
paid as an annuity benefit with a pre- 
retirement death benefit that returns 
mandatory employee contributions or, 
if a participant so elects under the 
terms of the plan and subpart A of part 
4022 of this chapter, as a lump sum ben-
efit. Benefits are primarily basic-type 
benefits although nonbasic-type bene-
fits may also be included as follows: 

(1) Basic-type benefits. The basic-type 
benefit in priority category 2 with re-
spect to each participant is the sum of 
the values of the annuity benefit and 
the pre-retirement death benefit deter-
mined under the provisions of para-
graph (c)(1) of this section. 

(2) Nonbasic-type benefits. If a partici-
pant elects to receive a lump sum ben-
efit and if the value of the lump sum 
benefit exceeds the value of the basic- 
type benefit in priority category 2 de-
termined with respect to the partici-
pant, the excess is a nonbasic-type ben-
efit. There is no nonbasic-type benefit 
in priority category 2 for a participant 
who does not elect to receive a lump 
sum benefit. 
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(b) Conversion of mandatory employee 
contributions to an annuity benefit. Sub-
ject to the limitation set forth in para-
graph (b)(3) of this section, a partici-
pant’s accumulated mandatory em-
ployee contributions shall be converted 
to an annuity form of benefit payable 
at the normal retirement age or, if the 
plan provides for early retirement, at 
the expected retirement age. The con-
version shall be made using the inter-
est rates and factors specified in para-
graph (b)(2) of this section. The form of 
the annuity benefit (e.g., straight life 
annuity, joint and survivor annuity, 
cash refund annuity, etc.) is the form 
that the participant or beneficiary is 
entitled to on the termination date. If 
the participant does not have a non-
forfeitable right to a benefit, other 
than the return of his or her manda-
tory contributions in a lump sum, the 
annuity form of benefit is the form the 
participant would be entitled to if the 
participant had a nonforfeitable right 
to an annuity benefit under the plan on 
the termination date. 

(1) Accumulated mandatory employee 
contributions. Subject to any addition 
for the cost of ancillary benefits plus 
interest, as provided in the following 
sentence, the amount of the accumu-
lated mandatory employee contribu-
tions for each participant is the par-
ticipant’s total nonforfeitable manda-
tory employee contributions remaining 
in the plan on the termination date 
plus interest, if any, under the plan 
provisions. Mandatory employee con-
tributions, if any, used after the effec-
tive date of the minimum vesting 
standards in section 203 of ERISA and 
section 411 of the Code for costs or to 
provide ancillary benefits such as life 
insurance or health insurance, plus in-
terest under the plan provisions, shall 
be added to the contributions that re-
main in the plan to determine the ac-
cumulated mandatory employee con-
tributions. 

(2) Interest rates and conversion factors. 
The interest rates and conversion fac-
tors used in the administration of the 
plan shall be used to convert a partici-
pant’s accumulated mandatory con-
tributions to the annuity form of ben-
efit. In the absence of plan rules and 
factors, the interest rates and conver-
sion factors established by the IRS for 

allocation of accrued benefits between 
employer and employee contributions 
under the provisions of section 204(c) of 
ERISA and section 411(c) of the Code 
shall be used. 

(3) Minimum accrued benefit. The an-
nuity benefit derived from mandatory 
employee contributions may not be 
less than the minimum accrued benefit 
under the provisions of section 204(c) of 
ERISA and section 411(c) of the Code. 

(4) Rollover amounts. In the case of a 
benefit resulting from rollover 
amounts, notwithstanding the provi-
sions of paragraph (b)(2) of this section, 
the interest rates and conversion fac-
tors in paragraph (c)(4) of this section 
are used to determine the portion of 
the accrued benefit derived from the 
employee’s contributions and, if any, 
the portion of the accrued benefit de-
rived from employer contributions. 

(c) Assigning benefits. If a participant 
or beneficiary elects to receive a lump 
sum benefit, his or her benefit shall be 
determined under paragraph (c)(2) of 
this section. Otherwise, the benefits 
with respect to a participant shall be 
determined under paragraph (c)(1) of 
this section. 

(1) Annuity benefit and pre-retirement 
death benefit. The annuity benefit and 
the pre-retirement death benefit as-
signed to priority category 2 with re-
spect to a participant are determined 
as follows: 

(i) The annuity benefit is the benefit 
computed under paragraph (b) of this 
section. 

(ii) Except for adjustments necessary 
to meet the minimum lump sum re-
quirements as hereafter provided, the 
pre-retirement death benefit is the 
benefit under the plan that returns all 
or a portion of the participant’s man-
datory employee contributions upon 
the death of the participant before re-
tirement. A benefit that became pay-
able in a single installment (or sub-
stantially so) because the participant 
died before the termination date is a li-
ability of the plan within the meaning 
of § 4044.3(a) and should not be assigned 
to priority category 2. A benefit pay-
able upon a participant’s death that is 
included in the annuity form of the 
benefit derived from mandatory em-
ployee contributions (e.g., the sur-
vivor’s portion of a joint and survivor 
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annuity or the cash refund portion of a 
cash refund annuity) is assigned to pri-
ority category 2 as part of the annuity 
benefit under paragraph (c)(1)(i) of this 
section and is not assigned as a death 
benefit. The pre-retirement death ben-
efit may not be less than the minimum 
lump sum required upon withdrawal of 
mandatory employee contributions by 
the IRS under section 204(c) of ERISA 
and section 411(c) of the Code. 

(2) Lump sum benefit. Except for ad-
justments necessary to meet the min-
imum lump sum requirements as here-
after provided, if a participant elects 
to receive a lump sum benefit under 
the provisions of the plan, the amount 
of the benefit that is assigned to pri-
ority category 2 with respect to the 
participant is— 

(i) The combined value of the annuity 
benefit and the pre-retirement death 
benefit determined according to para-
graph (c)(1) (which constitutes the 
basic-type benefit) plus 

(ii) The amount, if any, of the par-
ticipant’s accumulated mandatory em-
ployee contributions that exceeds the 
combined value of the annuity benefit 
and the pre-retirement death benefit 
(which constitutes the nonbasic-type 
benefit), but not more than 

(iii) The amount of the participant’s 
accumulated mandatory contributions. 

(3) For purposes of paragraph (c)(2) of 
this section, accumulated mandatory 
contributions means the contributions 
with interest, if any, payable under 
plan provisions to the participant or 
beneficiary on termination of the plan 
or, in the absence of such provisions, 
the amount that is payable if the par-
ticipant withdrew his or her contribu-
tions on the termination date. The 
lump sum benefit may not be less than 
the minimum lump required by the IRS 
under section 204(c) of ERISA and sec-
tion 411(c) of the Code upon withdrawal 
of mandatory employee contributions. 

(4) Special rules for benefit resulting 
from rollover amounts—(i) Mandatory em-
ployee contributions. Notwithstanding 
paragraphs (c)(1) through (3) of this 
section, in the case of a benefit result-
ing from rollover amounts, the accrued 
benefit derived from mandatory em-
ployee contributions is determined 
using the interest rates and conversion 
factors under section 411(c)(2)(B) and 

(C) of the Code for purposes of com-
puting an employee’s accrued benefit 
derived from the employee’s contribu-
tions. The annuity benefit and the pre- 
retirement death benefit, as deter-
mined on this basis, is the benefit re-
sulting from rollover amounts in pri-
ority category 2. 

(ii) Employer contributions. Any por-
tion of a participant’s accrued benefit 
resulting from rollover amounts that is 
in excess of the accrued benefit derived 
from mandatory employee contribu-
tions determined in accordance with 
paragraph (c)(4)(i) of this section (i.e., 
the accrued benefit derived from em-
ployer contributions) is a 
guaranteeable benefit in priority cat-
egory 3, priority category 4, or priority 
category 5, as applicable under this 
part. 

[61 FR 34059, July 1, 1996, as amended at 79 
FR 70095, Nov. 25, 2014] 

§ 4044.13 Priority category 3 benefits. 
(a) Definition. The benefits in priority 

category 3 are those annuity benefits 
that were in pay status before the be-
ginning of the 3-year period ending on 
the termination date, and those annu-
ity benefits that could have been in 
pay status (then or as of the next pay-
ment date under the plan’s rules for 
starting benefit payments) for partici-
pants who, before the beginning of the 
3-year period ending on the termi-
nation date, had reached their Earliest 
PBGC Retirement Date (as determined 
under § 4022.10 of this chapter) based on 
plan provisions in effect on the day be-
fore the beginning of the 3-year period 
ending on the termination date. For 
example, in a plan with a termination 
date of September 1, 2012, the benefits 
in priority category 3 are those annu-
ity benefits that were in pay status on 
or before September 1, 2009, and those 
annuity benefits that could have been 
in pay status for participants who, on 
or before September 1, 2009, had 
reached their Earliest PBGC Retire-
ment Date based on plan provisions in 
effect on September 1, 2009. Benefit in-
creases, as defined in § 4022.2, that were 
in effect throughout the 5-year period 
ending on the termination date, includ-
ing automatic benefit increases during 
that period to the extent provided in 
paragraph (b)(5) of this section, shall be 
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included in determining the priority 
category 3 benefit. For example, in a 
plan with a termination date of Sep-
tember 1, 2012, a benefit increase that 
was in effect throughout the 5-year pe-
riod from September 2, 2007, to Sep-
tember 1, 2012, is included in priority 
category 3. Benefits are primarily 
basic-type benefits, although nonbasic- 
type benefits will be included if any 
portion of a participant’s priority cat-
egory 3 benefit is not guaranteeable 
under the provisions of subpart A of 
part 4022 and § 4022.21 of this chapter. 

(b) Assigning benefits. The annuity 
benefit that is assigned to priority cat-
egory 3 with respect to each partici-
pant is the lowest annuity that was 
paid or payable under the rules in para-
graphs (b)(2) through (b)(6) of this sec-
tion. 

(1) Eligibility of participants and bene-
ficiaries. A participant or beneficiary is 
eligible for a priority category 3 ben-
efit if either of the following applies: 

(i) The participant’s (or bene-
ficiary’s) benefit was in pay status be-
fore the beginning of the 3-year period 
ending on the termination date. 

(ii) Before the beginning of the 3-year 
period ending on the termination date, 
the participant was eligible for an an-
nuity benefit that could have been in 
pay status and had reached his or her 
Earliest PBGC Retirement Date (as de-
termined in § 4022.10 of this chapter, 
based on plan provisions in effect on 
the day before the beginning of the 3- 
year period ending on the termination 
date). Whether a participant was eligi-
ble to receive an annuity before the be-
ginning of the 3-year period shall be de-
termined using the plan provisions in 
effect on the day before the beginning 
of the 3-year period. 

(iii) If a participant described in ei-
ther of the preceding two paragraphs 
died during the 3-year period ending on 
the date of the plan termination and 
his or her beneficiary is entitled to an 
annuity, the beneficiary is eligible for 
a priority category 3 benefit. 

(2) Plan provisions governing deter-
mination of benefit. In determining the 
amount of the priority category 3 an-
nuity with respect to a participant, the 
plan administrator shall use the par-
ticipant’s age, service, actual or ex-

pected retirement age, and other rel-
evant facts as of the following dates: 

(i) Except as provided in paragraph 
(b)(3), for a participant or beneficiary 
whose benefit was in pay status before 
the beginning of the 3-year period end-
ing on the termination date, the pri-
ority category 3 benefit shall be deter-
mined according to plan provisions in 
effect on the date the benefit com-
menced. The form of annuity elected 
by a retiree is considered the normal 
form of annuity for that participant. 

(ii) Except as provided in paragraph 
(b)(3), for a participant who was eligi-
ble to receive an annuity before the be-
ginning of the 3-year period ending on 
the termination date but whose benefit 
was not in pay status, the priority cat-
egory 3 benefit and the normal form of 
annuity shall be determined according 
to plan provisions in effect on the day 
before the beginning of the 3-year pe-
riod ending on the termination date as 
if the benefit had commenced at that 
time. 

(3) General benefit limitations. The gen-
eral benefit limitation is determined as 
follows: 

(i) If a participant’s benefit was in 
pay status before the beginning of the 
3-year period, the benefit assigned to 
priority category 3 with respect to that 
participant is limited to the lesser of 
the lowest annuity benefit in pay sta-
tus during the 3-year period ending on 
the termination date and the lowest 
annuity benefit payable under the plan 
provisions at any time during the 5- 
year period ending on the termination 
date. 

(ii) Unless a benefit was in pay status 
before the beginning of the 3-year pe-
riod ending on the termination date, 
the benefit assigned to priority cat-
egory 3 with respect to a participant is 
limited to the lowest annuity benefit 
payable under the plan provisions, in-
cluding any reduction for early retire-
ment, at any time during the 5-year pe-
riod ending on the termination date. If 
the annuity form of benefit under a for-
mula that appears to produce the low-
est benefit differs from the normal an-
nuity form for the participant under 
paragraph (b)(2)(ii) of this section, the 
benefits shall be compared after the 
differing form is converted to the nor-
mal annuity form, using plan factors. 
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In the absence of plan factors, the fac-
tors in subpart B of part 4022 of this 
chapter shall be used. 

(iii) For purposes of this paragraph, if 
a terminating plan has been in effect 
less than five years on the termination 
date, computed in accordance with 
paragraph (b)(6) of this section, the 
lowest annuity benefit under the plan 
during the 5-year period ending on the 
termination date is zero. If the plan is 
a successor to a previously established 
defined benefit plan within the mean-
ing of section 4021(a) of ERISA, the 
time it has been in effect will include 
the time the predecessor plan was in ef-
fect. 

(4) Determination of beneficiary’s ben-
efit. If a beneficiary is eligible for a pri-
ority category 3 benefit because of the 
death of a participant during the 3-year 
period ending on the termination date, 
the benefit assigned to priority cat-
egory 3 for the beneficiary shall be de-
termined as if the participant had died 
the day before the 3-year period began. 

(5) Automatic benefit increases. If plan 
provisions adopted and effective on or 
before the first day of the 5-year period 
ending on the termination date pro-
vided for automatic increases in the 
benefit formula for both active partici-
pants and those in pay status or for 
participants in pay status only, the 
lowest annuity benefit payable during 
the 5-year period ending on the termi-
nation date determined under para-
graph (b)(3) of this section includes the 
automatic increases scheduled during 
the fourth and fifth years preceding 
termination, subject to the restriction 
that benefit increases for active par-
ticipants in excess of the increases for 
retirees shall not be taken into ac-
count. 

(6) Computation of time periods. For 
purposes of this section, a plan or 
amendment is ‘‘in effect’’ on the later 
of the date on which it is adopted or 
the date it becomes effective. 

(c) PPA 2006 bankruptcy termination. 
In a PPA 2006 bankruptcy termination: 

(1) For purposes of this paragraph (c), 
‘‘applicable pre-termination period’’ 
means the period— 

(i) Beginning on the first day of the 
5-year period ending on the bankruptcy 
filing date; and 

(ii) Ending on the termination date. 
For example, if the bankruptcy filing 
date is January 15, 2008, and the termi-
nation date is March 22, 2009, the appli-
cable pre-termination period is the pe-
riod beginning on January 16, 2003, and 
ending on March 22, 2009. 

(2) ‘‘Applicable pre-termination pe-
riod’’ is substituted for ‘‘5-year period 
ending on the termination date’’ each 
place that ‘‘5-year period ending on the 
termination date’’ appears in para-
graphs (a) and (b) of this section. 

(3) Except as provided in paragraph 
(a)(2) of this section, ‘‘bankruptcy fil-
ing date’’ is substituted for ‘‘termi-
nation date’’ and ‘‘date of the plan ter-
mination’’ each place that ‘‘termi-
nation date’’ and ‘‘date of the plan ter-
mination’’ appear in paragraphs (a) and 
(b) of this section. In paragraph (b)(5) 
of this section, ‘‘the bankruptcy filing 
date’’ is substituted for ‘‘termination’’ 
in the phrase ‘‘during the fourth and 
fifth years preceding termination.’’ 

(4) Example: A plan provides for nor-
mal retirement at age 65 and has only 
one early retirement benefit: a sub-
sidized early retirement benefit for 
participants who terminate employ-
ment on or after age 60 with 20 years of 
service. These plan provisions have 
been unchanged since 1990. The contrib-
uting sponsor of the plan files a bank-
ruptcy petition in June 2008, and the 
plan terminates during the bankruptcy 
with a termination date in September 
2010. A participant retired in July 2007, 
at which time he was age 60 and had 20 
years of service, and began receiving 
the subsidized early retirement benefit. 
The participant has no benefit in pri-
ority category 3, because he was not el-
igible to retire three or more years be-
fore the June 2008 bankruptcy filing 
date. 

[61 FR 34059, July 1, 1996, as amended at 62 
FR 67729, Dec. 30, 1997; 67 FR 16959, Apr. 8, 
2002; 67 FR 38003, May 31, 2002; 76 FR 34605, 
June 14, 2011] 

§ 4044.14 Priority category 4 benefits. 
The benefits assigned to priority cat-

egory 4 with respect to each partici-
pant are the participant’s guaranteed 
benefits, except as provided in the next 
sentence. The benefit assigned to pri-
ority category 4 with respect to a par-
ticipant is not limited by the aggregate 
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benefits limitations set forth in 
§ 4022B.1 of this chapter for individuals 
who are participants in more than one 
plan or by the guarantee limitation ap-
plicable to majority owners set forth in 
§ 4022.26. 

[61 FR 34059, July 1, 1996, as amended at 76 
FR 34606, June 14, 2011; 83 FR 49806, Oct. 3, 
2018] 

§ 4044.15 Priority category 5 benefits. 
The benefits assigned to priority cat-

egory 5 with respect to each partici-
pant are all of the participant’s non-
forfeitable benefits under the plan. 

§ 4044.16 Priority category 6 benefits. 
The benefits assigned to priority cat-

egory 6 with respect to each partici-
pant are all of the participant’s bene-
fits under the plan, whether forfeitable 
or nonforfeitable. 

§ 4044.17 Subclasses. 
(a) General rule. A plan may establish 

one or more subclasses within any pri-
ority category, other than priority cat-
egories 1 and 2, which subclasses will 
govern the allocation of assets within 
that priority category. The subclasses 
may be based only on a participant’s 
longer service, older age, or disability, 
or any combination thereof. 

(b) Limitation. Except as provided in 
paragraph (c) of this section, whenever 
the allocation within a priority cat-
egory on the basis of the subclasses es-
tablished by the plan increases or de-
creases the cumulative amount of as-
sets that otherwise would be allocated 
to guaranteed benefits, the assets so 
shifted shall be reallocated to other 
participants’ benefits within the pri-
ority category in accordance with the 
subclasses. 

(c) Exception for subclasses in effect on 
September 2, 1974. A plan administrator 
may allocate assets to subclasses with-
in any priority category, other than 
priority categories 1 and 2, without re-
gard to the limitation in paragraph (b) 
of this section if, on September 2, 1974, 
the plan provided for allocation of plan 
assets upon termination of the plan 
based on a participant’s longer service, 
older age, or disability, or any com-
bination thereof, and— 

(1) Such provisions are still in effect; 
or 

(2) The plan, if subsequently amended 
to modify or remove those subclasses, 
is re-amended to re-establish the same 
subclasses on or before July 28, 1981. 

(d) Discrimination under Code. Not-
withstanding the provisions of para-
graphs (a) through (c) of this section, 
allocation of assets to subclasses estab-
lished under this section is permitted 
only to the extent that the allocation 
does not result in discrimination pro-
hibited under the Code and regulations 
thereunder. 

ALLOCATION OF RESIDUAL ASSETS 

§ 4044.30 [Reserved] 

Subpart B—Valuation of Benefits 
and Assets 

GENERAL PROVISIONS 

§ 4044.41 General valuation rules. 

(a) Valuation of benefits—(1) Trusteed 
plans. The plan administrator of a plan 
that has been or will be placed into 
trusteeship by the PBGC shall value 
plan benefits in accordance with 
§§ 4044.51 through 4044.57. 

(2) Non-trusteed plans. The plan ad-
ministrator of a non-trusteed plan 
shall value plan benefits in accordance 
with §§ 4044.71 through 4044.75. If a plan 
is unable to satisfy all benefits as-
signed to priority categories 1 through 
4 on the distribution date, the PBGC 
will place it into trusteeship and the 
plan administrator shall re-value the 
benefits in accordance with §§ 4044.51 
through 4044.57. 

(b) Valuation of assets. Plan assets 
shall be valued at their fair market 
value, based on the method of valu-
ation that most accurately reflects 
such fair market value. 

[61 FR 34059, July 1, 1996, as amended at 76 
FR 34606, June 14, 2011] 

TRUSTEED PLANS 

§ 4044.51 Benefits to be valued. 

(a) Form of benefit. The plan adminis-
trator shall determine the form of each 
benefit to be valued in accordance with 
the following rules: 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 01115 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



1106 

29 CFR Ch. XL (7–1–21 Edition) § 4044.52 

(1) If a benefit is in pay status as of 
the valuation date, the plan adminis-
trator shall value the form of the ben-
efit being paid. 

(2) If a benefit is not in pay status as 
of the valuation date but a valid elec-
tion with respect to the form of benefit 
has been made on or before the valu-
ation date, the plan administrator 
shall value the form of benefit so elect-
ed. 

(3) If a benefit is not in pay status as 
of the valuation date and no valid elec-
tion with respect to the form of benefit 
has been made on or before the valu-
ation date, the plan administrator 
shall value the form of benefit that, 
under the terms of the plan, is payable 
in the absence of a valid election. 

(b) Timing of benefit. The plan admin-
istrator shall value benefits whose 
starting date is subject to election 
using the assumption specified in para-
graph (b)(1) or (b)(2) of this section. 

(1) Where election made. If a valid elec-
tion of the starting date of a benefit 
has been made on or before the valu-
ation date, the plan administrator 
shall assume that the starting date of 
the benefit is the starting date so 
elected. 

(2) Where no election made. If no valid 
election of the starting date of a ben-
efit has been made on or before the 
valuation date, the plan administrator 
shall assume that the starting date of 
the benefit is the later of— 

(i) The expected retirement age, as 
determined under §§ 4044.55 through 
4044.57, of the participant with respect 
to whom the benefit is payable, or 

(ii) The valuation date. 

§ 4044.52 Valuation of benefits. 

The plan administrator shall value 
all benefits as of the valuation date 
by— 

(a) Using the mortality assumptions 
prescribed by § 4044.53 and the interest 
assumptions prescribed in appendix B 
to this part; 

(b) Using interpolation methods, 
where necessary, at least as accurate 
as linear interpolation; 

(c) Using valuation formulas that ac-
cord with generally accepted actuarial 
principles and practices; and 

(d) Adjusting the values to reflect 
loading expenses in accordance with 
appendix C to this part. 

[65 FR 14753, Mar. 17, 2000, as amended at 70 
FR 72207, Dec. 2, 2005] 

§ 4044.53 Mortality assumptions. 

(a) General rule. Subject to paragraph 
(b) of this section (regarding certain 
death benefits), the plan administrator 
shall use the mortality factors pre-
scribed in paragraphs (c), (d), (e), (f), 
and (g) of this section to value benefits 
under § 4044.52. 

(b) Certain death benefits. If an annu-
ity for one person is in pay status on 
the valuation date, and if the payment 
of a death benefit after the valuation 
date to another person, who need not 
be identifiable on the valuation date, 
depends in whole or in part on the 
death of the pay status annuitant, then 
the plan administrator shall value the 
death benefit using— 

(1) The mortality rates that are ap-
plicable to the annuity in pay status 
under this section to represent the 
mortality of the pay status annuitant; 
and 

(2) The mortality rates under para-
graph (c) of this section to represent 
the mortality of the death beneficiary. 

(c) Healthy lives. If the individual is 
not disabled under paragraph (f) of this 
section, the plan administrator will 
value the benefit using— 

(1) For male participants, the rates 
in Table 1 of appendix A to this part 
projected from 1994 to the calendar 
year in which the valuation date oc-
curs plus 10 years using Scale AA from 
Table 2 of appendix A to this part; and 

(2) For female participants, the rates 
in Table 3 of appendix A to this part 
projected from 1994 to the calendar 
year in which the valuation date oc-
curs plus 10 years using Scale AA from 
Table 4 of appendix A to this part. 

(d) Social Security disabled lives. If the 
individual is Social Security disabled 
under paragraph (f)(1) of this section, 
the plan administrator will value the 
benefit using— 

(1) For male participants, the rates 
in Table 5 of appendix A to this part; 
and 

(2) For female participants, the rates 
in Table 6 of appendix A to this part. 
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(e) Non-Social Security disabled lives. If 
the individual is non-Social Security 
disabled under paragraph (f)(2) of this 
section, the plan administrator will 
value the benefit at each age using— 

(1) For male participants, the lesser 
of— 

(i) The rate determined from Table 1 
of appendix A to this part projected 
from 1994 to the calendar year in which 
the valuation date occurs plus 10 years 
using Scale AA from Table 2 of appen-
dix A to this part and setting the re-
sulting table forward three years, or 

(ii) The rate in Table 5 of appendix A 
to this part. 

(2) For female participants, the lesser 
of— 

(i) The rate determined from Table 3 
of appendix A to this part projected 
from 1994 to the calendar year in which 
the valuation date occurs plus 10 years 
using Scale AA from Table 4 of appen-
dix A to this part and setting the re-
sulting table forward three years, or 

(ii) The rate in Table 6 of appendix A 
to this part. 

(f) Definitions of disability—(1) Social 
Security disabled. A participant is So-
cial Security disabled if, on the valu-
ation date, the participant is less than 
age 65 and has a benefit in pay status 
that— 

(i) Is being received as a disability 
benefit under a plan provision requir-
ing either receipt of or eligibility for 
Social Security disability benefits, or 

(ii) Was converted under the plan’s 
terms from a disability benefit under a 
plan provision requiring either receipt 
of or eligibility for Social Security dis-
ability benefits to an early or normal 
retirement benefit for any reason other 
than a change in the participant’s 
health status. 

(2) Non-Social Security disabled. A par-
ticipant is non-Social Security dis-
abled if, on the valuation date, the par-
ticipant is less than age 65, is not So-
cial Security disabled, and has a ben-
efit in pay status that— 

(i) Is being received as a disability 
benefit under the plan, or 

(ii) Was converted under the plan’s 
terms from a disability benefit to an 
early or normal retirement benefit for 
any reason other than a change in the 
participant’s health status. 

(g) Contingent annuitant mortality dur-
ing deferral period. If a participant’s 
joint and survivor benefit is valued as 
a deferred annuity, the mortality of 
the contingent annuitant during the 
deferral period will be disregarded. 

[70 FR 72207, Dec. 2, 2005] 

§ 4044.54 [Reserved] 

EXPECTED RETIREMENT AGE 

§ 4044.55 XRA when a participant must 
retire to receive a benefit. 

(a) Applicability. Except as provided 
in § 4044.57, the plan administrator 
shall determine the XRA under this 
section when plan provisions or estab-
lished plan practice require a partici-
pant to retire from his or her job to 
begin receiving an early retirement 
benefit. 

(b) Data needed. The plan adminis-
trator shall determine for each partici-
pant who is entitled to an early retire-
ment benefit— 

(1) The amount of the participant’s 
monthly benefit payable at unreduced 
retirement age in the normal form pay-
able under the terms of the plan or in 
the form validly elected by the partici-
pant before the termination date; 

(2) The calendar year in which the 
participant reaches unreduced retire-
ment age (‘‘URA’’); 

(3) The participant’s URA; and 
(4) The participant’s earliest retire-

ment age at the valuation date. 
(c) Procedure. (1) The plan adminis-

trator shall determine whether a par-
ticipant is in the high, medium or low 
retirement rate category using the ap-
plicable Selection of Retirement Rate 
Category Table in appendix D, based on 
the participant’s benefit determined 
under paragraph (b)(1) of this section 
and the year in which the participant 
reaches URA. 

(2) Based on the retirement rate cat-
egory determined under paragraph 
(c)(1), the plan administrator shall de-
termine the XRA from Table II-A, II-B 
or II-C, as appropriate, by using the 
participant’s URA and earliest retire-
ment age at valuation date. 
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§ 4044.56 XRA when a participant need 
not retire to receive a benefit. 

(a) Applicability. Except as provided 
in § 4044.57, the plan administrator 
shall determine the XRA under this 
section when plan provisions or estab-
lished plan practice do not require a 
participant to retire from his or her job 
to begin receiving his or her early re-
tirement benefit. 

(b) Data needed. The plan adminis-
trator shall determine for each partici-
pant— 

(1) The participant’s URA; and 
(2) The participant’s earliest retire-

ment age at valuation date. 
(c) Procedure. Participants in this 

case are always assigned to the high re-
tirement rate category and therefore 
the plan administrator shall use Table 
II-C of appendix D to determine the 
XRA. The plan administrator shall de-
termine the XRA from Table II-C by 
using the participant’s URA and ear-
liest retirement age at termination 
date. 

§ 4044.57 Special rule for facility clos-
ing. 

(a) Applicability. The plan adminis-
trator shall determine the XRA under 
this section, rather than § 4044.55 or 
§ 4044.56, when both the conditions set 
forth in paragraphs (a)(1) and (a)(2) of 
this section exist. 

(1) The facility at which the partici-
pant is or was employed permanently 
closed within one year before the valu-
ation date, or is in the process of being 
permanently closed on the valuation 
date. 

(2) The participant left employment 
at the facility less than one year before 
the valuation date or was still em-
ployed at the facility on the valuation 
date. 

(b) XRA. The XRA is equal to the ear-
liest retirement age at valuation date. 

NON-TRUSTEED PLANS 

§ 4044.71 Valuation of annuity bene-
fits. 

The value of a benefit which is to be 
paid as an annuity is the cost of pur-
chasing the annuity on the date of dis-
tribution from an insurer. 

[61 FR 34059, July 1, 1996, as amended at 76 
FR 34606, June 14, 2011] 

§ 4044.72 Form of annuity to be valued. 

(a) When both the participant and 
beneficiary are alive on the date of dis-
tribution, the form of annuity to be 
valued is— 

(1) For a participant or beneficiary 
already receiving a monthly benefit, 
that form which is being received, or 

(2) For a participant or beneficiary 
not receiving a monthly benefit, the 
normal annuity form payable under the 
plan or the optional form for which the 
participant has made a valid election. 

(b) When the participant dies after 
the date of plan termination but before 
the date of distribution, the form of an-
nuity to be valued is determined under 
paragraph (b)(1) or (b)(2) of this sec-
tion: 

(1) For a participant who was enti-
tled to a deferred annuity— 

(i) If the form was a single or joint 
life annuity, no benefit shall be valued; 
or 

(ii) If the participant had made a 
valid election of a lump sum benefit be-
fore he or she died, the form to be val-
ued is the lump sum. 

(2) For a participant who was eligible 
for immediate retirement, and for a 
participant who was in pay status at 
the date of termination— 

(i) If the form was a single life annu-
ity, no benefit shall be valued; 

(ii) If the form was an annuity for a 
period certain and life thereafter, the 
form to be valued is an annuity for the 
certain period; 

(iii) If the form was a joint and sur-
vivor annuity, the form to be valued is 
a single life annuity payable to the 
beneficiary, unless the beneficiary has 
also died, in which case no benefit shall 
be valued; 

(iv) If the form was an annuity for a 
period certain and joint and survivor 
thereafter, the form to be valued is an 
annuity for the certain period and the 
life of the beneficiary thereafter, un-
less the beneficiary has also died, in 
which case the form to be valued is an 
annuity for the certain period; 

(v) If the form was a cash refund an-
nuity, the form to be valued is the re-
maining lump sum death benefit; or 

(vi) If the participant had elected a 
lump sum benefit before he or she died, 
the form to be valued is the lump sum. 
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(c) When the participant is still liv-
ing and the named beneficiary or 
spouse dies after the date of termi-
nation but before the date of distribu-
tion, the form of annuity to be valued 
is determined under paragraph (c)(1) or 
(c)(2) of this section: 

(1) For a participant entitled to a de-
ferred annuity— 

(i) If the form was a joint and sur-
vivor annuity, the form to be valued is 
a single life annuity payable to the 
participant; or 

(ii) If the form was an annuity for a 
period certain and joint and survivor 
thereafter, the form to be valued is an 
annuity for the certain period and the 
life of the participant thereafter. 

(2) For a participant eligible for im-
mediate retirement and for a partici-
pant in pay status at the date of termi-
nation— 

(i) If the form was a joint and sur-
vivor annuity, the form to be valued is 
a single life annuity payable to the 
participant; or 

(ii) If the form was an annuity for a 
period certain and joint survivor there-
after annuity, the form to be valued is 
an annuity for the certain period and 
for the life of the participant there-
after. 

[61 FR 34059, July 1, 1996, as amended at 76 
FR 34606, June 14, 2011] 

§ 4044.73 Lump sums and other alter-
native forms of distribution in lieu 
of annuities. 

(a) Valuation. (1) The value of the 
lump sum or other alternative form of 
distribution is the present value of the 
normal form of benefit provided by the 
plan payable at normal retirement age, 
determined as of the date of distribu-
tion using reasonable actuarial as-
sumptions as to interest and mortality. 

(2) If the participant dies before the 
date of distribution, but had elected a 
lump sum benefit, the present value 
shall be determined as if the partici-
pant were alive on the date of distribu-
tion. 

(b) Actuarial assumptions. The plan 
administrator shall specify the actu-
arial assumptions used to determine 
the value calculated under paragraph 
(a) of this section when the plan ad-
ministrator submits the benefit valu-
ation data to the PBGC. The same ac-

tuarial assumptions shall be used for 
all such calculations. The PBGC re-
serves the right to review the actuarial 
assumptions used and to re-value the 
benefits determined by the plan admin-
istrator if the actuarial assumptions 
are found to be unreasonable. 

[61 FR 34059, July 1, 1996, as amended at 76 
FR 34606, June 14, 2011] 

§ 4044.74 Withdrawal of employee con-
tributions. 

(a) If a participant has not started to 
receive monthly benefit payments on 
the date of distribution, the value of 
the lump sum which returns manda-
tory employee contributions is equal to 
the total amount of contributions 
made by the participant, plus interest 
that is payable to the participant 
under the terms of the plan, plus inter-
est on that total amount from the date 
of termination to the date of distribu-
tion. The rate of interest credited on 
employee contributions up to the date 
of termination shall be the greater of 
the interest rate provided under the 
terms of the plan or the interest rate 
required under section 204(c) of ERISA 
or section 411(c) of the IRC. 

(b) If a participant has started to re-
ceive monthly benefit payments on the 
date of distribution, part of which are 
attributable to his or her contribu-
tions, the value of the lump sum which 
returns employee contributions is 
equal to the excess of the amount de-
scribed in paragraph (b)(1) of this sec-
tion over the amount computed in 
paragraph (b)(2) of this section. 

(1) The amount of accumulated man-
datory employee contributions remain-
ing in the plan as of the date of termi-
nation plus interest from the date of 
termination to the date of distribution. 

(2) The excess of benefit payments 
made from the plan between date of 
plan termination and the date of dis-
tribution, over the amount of pay-
ments that would have been made if 
the employee contributions had been 
paid as a lump sum on the date of plan 
termination, with interest accumu-
lated on the excess from the date of 
payment to the date of distribution. 

(c) Interest assumptions. The interest 
rate used under this section to credit 
interest between the date of termi-
nation to the date of distribution shall 
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be a reasonable rate and shall be the 
same for both paragraphs (a) and (b). 

§ 4044.75 Other lump sum benefits. 
The value of a lump sum benefit 

which is not covered under § 4044.73 or 
§ 4044.74 is equal to— 

(a) The value under the irrevocable 
commitment, if an insurer provides the 
benefit; or 

(b) The present value of the benefit 
as of the date of distribution, deter-
mined using reasonable actuarial as-
sumptions, if the benefit is to be dis-
tributed other than by the purchase of 
the benefit from an insurer. The PBGC 
reserves the right to review the actu-
arial assumptions as to reasonableness 
and re-value the benefit if the actu-
arial assumptions are unreasonable. 

[61 FR 34059, July 1, 1996, as amended at 76 
FR 34606, June 14, 2011] 

APPENDIX A TO PART 4044—MORTALITY 
RATE TABLES 

The mortality tables in this appendix set 
forth for each age x the probability qX that 
an individual aged x (in 1994, when using 
Table 1 or Table 3) will not survive to attain 
age x + 1. The projection scales in this ap-
pendix set forth for each age x the annual re-
duction AAX in the mortality rate at age x. 

TABLE 1—MORTALITY TABLE FOR HEALTHY 
MALE PARTICIPANTS 

[94 GAM basic] 

Age x qX 

15 ....................................................................... 0.000371 
16 ....................................................................... 0.000421 
17 ....................................................................... 0.000463 
18 ....................................................................... 0.000495 
19 ....................................................................... 0.000521 
20 ....................................................................... 0.000545 
21 ....................................................................... 0.000570 
22 ....................................................................... 0.000598 
23 ....................................................................... 0.000633 
24 ....................................................................... 0.000671 
25 ....................................................................... 0.000711 
26 ....................................................................... 0.000749 
27 ....................................................................... 0.000782 
28 ....................................................................... 0.000811 
29 ....................................................................... 0.000838 
30 ....................................................................... 0.000862 
31 ....................................................................... 0.000883 
32 ....................................................................... 0.000902 
33 ....................................................................... 0.000912 
34 ....................................................................... 0.000913 
35 ....................................................................... 0.000915 
36 ....................................................................... 0.000927 
37 ....................................................................... 0.000958 
38 ....................................................................... 0.001010 
39 ....................................................................... 0.001075 
40 ....................................................................... 0.001153 
41 ....................................................................... 0.001243 

TABLE 1—MORTALITY TABLE FOR HEALTHY 
MALE PARTICIPANTS—Continued 

[94 GAM basic] 

Age x qX 

42 ....................................................................... 0.001346 
43 ....................................................................... 0.001454 
44 ....................................................................... 0.001568 
45 ....................................................................... 0.001697 
46 ....................................................................... 0.001852 
47 ....................................................................... 0.002042 
48 ....................................................................... 0.002260 
49 ....................................................................... 0.002501 
50 ....................................................................... 0.002773 
51 ....................................................................... 0.003088 
52 ....................................................................... 0.003455 
53 ....................................................................... 0.003854 
54 ....................................................................... 0.004278 
55 ....................................................................... 0.004758 
56 ....................................................................... 0.005322 
57 ....................................................................... 0.006001 
58 ....................................................................... 0.006774 
59 ....................................................................... 0.007623 
60 ....................................................................... 0.008576 
61 ....................................................................... 0.009663 
62 ....................................................................... 0.010911 
63 ....................................................................... 0.012335 
64 ....................................................................... 0.013914 
65 ....................................................................... 0.015629 
66 ....................................................................... 0.017462 
67 ....................................................................... 0.019391 
68 ....................................................................... 0.021354 
69 ....................................................................... 0.023364 
70 ....................................................................... 0.025516 
71 ....................................................................... 0.027905 
72 ....................................................................... 0.030625 
73 ....................................................................... 0.033549 
74 ....................................................................... 0.036614 
75 ....................................................................... 0.040012 
76 ....................................................................... 0.043933 
77 ....................................................................... 0.048570 
78 ....................................................................... 0.053991 
79 ....................................................................... 0.060066 
80 ....................................................................... 0.066696 
81 ....................................................................... 0.073780 
82 ....................................................................... 0.081217 
83 ....................................................................... 0.088721 
84 ....................................................................... 0.096358 
85 ....................................................................... 0.104559 
86 ....................................................................... 0.113755 
87 ....................................................................... 0.124377 
88 ....................................................................... 0.136537 
89 ....................................................................... 0.149949 
90 ....................................................................... 0.164442 
91 ....................................................................... 0.179849 
92 ....................................................................... 0.196001 
93 ....................................................................... 0.213325 
94 ....................................................................... 0.231936 
95 ....................................................................... 0.251189 
96 ....................................................................... 0.270441 
97 ....................................................................... 0.289048 
98 ....................................................................... 0.306750 
99 ....................................................................... 0.323976 
100 ..................................................................... 0.341116 
101 ..................................................................... 0.358560 
102 ..................................................................... 0.376699 
103 ..................................................................... 0.396884 
104 ..................................................................... 0.418855 
105 ..................................................................... 0.440585 
106 ..................................................................... 0.460043 
107 ..................................................................... 0.475200 
108 ..................................................................... 0.485670 
109 ..................................................................... 0.492807 
110 ..................................................................... 0.497189 
111 ..................................................................... 0.499394 
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TABLE 1—MORTALITY TABLE FOR HEALTHY 
MALE PARTICIPANTS—Continued 

[94 GAM basic] 

Age x qX 

112 ..................................................................... 0.500000 
113 ..................................................................... 0.500000 
114 ..................................................................... 0.500000 
115 ..................................................................... 0.500000 
116 ..................................................................... 0.500000 
117 ..................................................................... 0.500000 
118 ..................................................................... 0.500000 
119 ..................................................................... 0.500000 
120 ..................................................................... 1.000000 

TABLE 2—PROJECTION SCALE AA FOR HEALTHY 
MALE PARTICIPANTS 

Age x AAX 

15 ............................................................................. 0.019 
16 ............................................................................. 0.019 
17 ............................................................................. 0.019 
18 ............................................................................. 0.019 
19 ............................................................................. 0.019 
20 ............................................................................. 0.019 
21 ............................................................................. 0.018 
22 ............................................................................. 0.017 
23 ............................................................................. 0.015 
24 ............................................................................. 0.013 
25 ............................................................................. 0.010 
26 ............................................................................. 0.006 
27 ............................................................................. 0.005 
28 ............................................................................. 0.005 
29 ............................................................................. 0.005 
30 ............................................................................. 0.005 
31 ............................................................................. 0.005 
32 ............................................................................. 0.005 
33 ............................................................................. 0.005 
34 ............................................................................. 0.005 
35 ............................................................................. 0.005 
36 ............................................................................. 0.005 
37 ............................................................................. 0.005 
38 ............................................................................. 0.006 
39 ............................................................................. 0.007 
40 ............................................................................. 0.008 
41 ............................................................................. 0.009 
42 ............................................................................. 0.010 
43 ............................................................................. 0.011 
44 ............................................................................. 0.012 
45 ............................................................................. 0.013 
46 ............................................................................. 0.014 
47 ............................................................................. 0.015 
48 ............................................................................. 0.016 
49 ............................................................................. 0.017 
50 ............................................................................. 0.018 
51 ............................................................................. 0.019 
52 ............................................................................. 0.020 
53 ............................................................................. 0.020 
54 ............................................................................. 0.020 
55 ............................................................................. 0.019 
56 ............................................................................. 0.018 
57 ............................................................................. 0.017 
58 ............................................................................. 0.016 
59 ............................................................................. 0.016 
60 ............................................................................. 0.016 
61 ............................................................................. 0.015 
62 ............................................................................. 0.015 
63 ............................................................................. 0.014 
64 ............................................................................. 0.014 
65 ............................................................................. 0.014 
66 ............................................................................. 0.013 
67 ............................................................................. 0.013 

TABLE 2—PROJECTION SCALE AA FOR HEALTHY 
MALE PARTICIPANTS—Continued 

Age x AAX 

68 ............................................................................. 0.014 
69 ............................................................................. 0.014 
70 ............................................................................. 0.015 
71 ............................................................................. 0.015 
72 ............................................................................. 0.015 
73 ............................................................................. 0.015 
74 ............................................................................. 0.015 
75 ............................................................................. 0.014 
76 ............................................................................. 0.014 
77 ............................................................................. 0.013 
78 ............................................................................. 0.012 
79 ............................................................................. 0.011 
80 ............................................................................. 0.010 
81 ............................................................................. 0.009 
82 ............................................................................. 0.008 
83 ............................................................................. 0.008 
84 ............................................................................. 0.007 
85 ............................................................................. 0.007 
86 ............................................................................. 0.007 
87 ............................................................................. 0.006 
88 ............................................................................. 0.005 
89 ............................................................................. 0.005 
90 ............................................................................. 0.004 
91 ............................................................................. 0.004 
92 ............................................................................. 0.003 
93 ............................................................................. 0.003 
94 ............................................................................. 0.003 
95 ............................................................................. 0.002 
96 ............................................................................. 0.002 
97 ............................................................................. 0.002 
98 ............................................................................. 0.001 
99 ............................................................................. 0.001 
100 ........................................................................... 0.001 
101 ........................................................................... 0.000 
102 ........................................................................... 0.000 
103 ........................................................................... 0.000 
104 ........................................................................... 0.000 
105 ........................................................................... 0.000 
106 ........................................................................... 0.000 
107 ........................................................................... 0.000 
108 ........................................................................... 0.000 
109 ........................................................................... 0.000 
110 ........................................................................... 0.000 
111 ........................................................................... 0.000 
112 ........................................................................... 0.000 
113 ........................................................................... 0.000 
114 ........................................................................... 0.000 
115 ........................................................................... 0.000 
116 ........................................................................... 0.000 
117 ........................................................................... 0.000 
118 ........................................................................... 0.000 
119 ........................................................................... 0.000 
120 ........................................................................... 0.000 

TABLE 3—MORTALITY TABLE FOR HEALTHY 
FEMALE PARTICIPANTS 

[94 GAM Basic] 

Age x qX 

15 ....................................................................... 0.000233 
16 ....................................................................... 0.000261 
17 ....................................................................... 0.000281 
18 ....................................................................... 0.000293 
19 ....................................................................... 0.000301 
20 ....................................................................... 0.000305 
21 ....................................................................... 0.000308 
22 ....................................................................... 0.000311 
23 ....................................................................... 0.000313 
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29 CFR Ch. XL (7–1–21 Edition) Pt. 4044, App. A 

TABLE 3—MORTALITY TABLE FOR HEALTHY 
FEMALE PARTICIPANTS—Continued 

[94 GAM Basic] 

Age x qX 

24 ....................................................................... 0.000313 
25 ....................................................................... 0.000313 
26 ....................................................................... 0.000316 
27 ....................................................................... 0.000324 
28 ....................................................................... 0.000338 
29 ....................................................................... 0.000356 
30 ....................................................................... 0.000377 
31 ....................................................................... 0.000401 
32 ....................................................................... 0.000427 
33 ....................................................................... 0.000454 
34 ....................................................................... 0.000482 
35 ....................................................................... 0.000514 
36 ....................................................................... 0.000550 
37 ....................................................................... 0.000593 
38 ....................................................................... 0.000643 
39 ....................................................................... 0.000701 
40 ....................................................................... 0.000763 
41 ....................................................................... 0.000826 
42 ....................................................................... 0.000888 
43 ....................................................................... 0.000943 
44 ....................................................................... 0.000992 
45 ....................................................................... 0.001046 
46 ....................................................................... 0.001111 
47 ....................................................................... 0.001196 
48 ....................................................................... 0.001297 
49 ....................................................................... 0.001408 
50 ....................................................................... 0.001536 
51 ....................................................................... 0.001686 
52 ....................................................................... 0.001864 
53 ....................................................................... 0.002051 
54 ....................................................................... 0.002241 
55 ....................................................................... 0.002466 
56 ....................................................................... 0.002755 
57 ....................................................................... 0.003139 
58 ....................................................................... 0.003612 
59 ....................................................................... 0.004154 
60 ....................................................................... 0.004773 
61 ....................................................................... 0.005476 
62 ....................................................................... 0.006271 
63 ....................................................................... 0.007179 
64 ....................................................................... 0.008194 
65 ....................................................................... 0.009286 
66 ....................................................................... 0.010423 
67 ....................................................................... 0.011574 
68 ....................................................................... 0.012648 
69 ....................................................................... 0.013665 
70 ....................................................................... 0.014763 
71 ....................................................................... 0.016079 
72 ....................................................................... 0.017748 
73 ....................................................................... 0.019724 
74 ....................................................................... 0.021915 
75 ....................................................................... 0.024393 
76 ....................................................................... 0.027231 
77 ....................................................................... 0.030501 
78 ....................................................................... 0.034115 
79 ....................................................................... 0.038024 
80 ....................................................................... 0.042361 
81 ....................................................................... 0.047260 
82 ....................................................................... 0.052853 
83 ....................................................................... 0.058986 
84 ....................................................................... 0.065569 
85 ....................................................................... 0.072836 
86 ....................................................................... 0.081018 
87 ....................................................................... 0.090348 
88 ....................................................................... 0.100882 
89 ....................................................................... 0.112467 
90 ....................................................................... 0.125016 
91 ....................................................................... 0.138442 
92 ....................................................................... 0.152660 
93 ....................................................................... 0.167668 

TABLE 3—MORTALITY TABLE FOR HEALTHY 
FEMALE PARTICIPANTS—Continued 

[94 GAM Basic] 

Age x qX 

94 ....................................................................... 0.183524 
95 ....................................................................... 0.200229 
96 ....................................................................... 0.217783 
97 ....................................................................... 0.236188 
98 ....................................................................... 0.255605 
99 ....................................................................... 0.276035 
100 ..................................................................... 0.297233 
101 ..................................................................... 0.318956 
102 ..................................................................... 0.340960 
103 ..................................................................... 0.364586 
104 ..................................................................... 0.389996 
105 ..................................................................... 0.415180 
106 ..................................................................... 0.438126 
107 ..................................................................... 0.456824 
108 ..................................................................... 0.471493 
109 ..................................................................... 0.483473 
110 ..................................................................... 0.492436 
111 ..................................................................... 0.498054 
112 ..................................................................... 0.500000 
113 ..................................................................... 0.500000 
114 ..................................................................... 0.500000 
115 ..................................................................... 0.500000 
116 ..................................................................... 0.500000 
117 ..................................................................... 0.500000 
118 ..................................................................... 0.500000 
119 ..................................................................... 0.500000 
120 ..................................................................... 1.000000 

TABLE 4—PROJECTION SCALE AA FOR HEALTHY 
FEMALE PARTICIPANTS 

Age x AAX 

15 ............................................................................. 0.016 
16 ............................................................................. 0.015 
17 ............................................................................. 0.014 
18 ............................................................................. 0.014 
19 ............................................................................. 0.015 
20 ............................................................................. 0.016 
21 ............................................................................. 0.017 
22 ............................................................................. 0.017 
23 ............................................................................. 0.016 
24 ............................................................................. 0.015 
25 ............................................................................. 0.014 
26 ............................................................................. 0.012 
27 ............................................................................. 0.012 
28 ............................................................................. 0.012 
29 ............................................................................. 0.012 
30 ............................................................................. 0.010 
31 ............................................................................. 0.008 
32 ............................................................................. 0.008 
33 ............................................................................. 0.009 
34 ............................................................................. 0.010 
35 ............................................................................. 0.011 
36 ............................................................................. 0.012 
37 ............................................................................. 0.013 
38 ............................................................................. 0.014 
39 ............................................................................. 0.015 
40 ............................................................................. 0.015 
41 ............................................................................. 0.015 
42 ............................................................................. 0.015 
43 ............................................................................. 0.015 
44 ............................................................................. 0.015 
45 ............................................................................. 0.016 
46 ............................................................................. 0.017 
47 ............................................................................. 0.018 
48 ............................................................................. 0.018 
49 ............................................................................. 0.018 
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Pension Benefit Guaranty Corporation Pt. 4044, App. A 

TABLE 4—PROJECTION SCALE AA FOR HEALTHY 
FEMALE PARTICIPANTS—Continued 

Age x AAX 

50 ............................................................................. 0.017 
51 ............................................................................. 0.016 
52 ............................................................................. 0.014 
53 ............................................................................. 0.012 
54 ............................................................................. 0.010 
55 ............................................................................. 0.008 
56 ............................................................................. 0.006 
57 ............................................................................. 0.005 
58 ............................................................................. 0.005 
59 ............................................................................. 0.005 
60 ............................................................................. 0.005 
61 ............................................................................. 0.005 
62 ............................................................................. 0.005 
63 ............................................................................. 0.005 
64 ............................................................................. 0.005 
65 ............................................................................. 0.005 
66 ............................................................................. 0.005 
67 ............................................................................. 0.005 
68 ............................................................................. 0.005 
69 ............................................................................. 0.005 
70 ............................................................................. 0.005 
71 ............................................................................. 0.006 
72 ............................................................................. 0.006 
73 ............................................................................. 0.007 
74 ............................................................................. 0.007 
75 ............................................................................. 0.008 
76 ............................................................................. 0.008 
77 ............................................................................. 0.007 
78 ............................................................................. 0.007 
79 ............................................................................. 0.007 
80 ............................................................................. 0.007 
81 ............................................................................. 0.007 
82 ............................................................................. 0.007 
83 ............................................................................. 0.007 
84 ............................................................................. 0.007 
85 ............................................................................. 0.006 
86 ............................................................................. 0.005 
87 ............................................................................. 0.004 
88 ............................................................................. 0.004 
89 ............................................................................. 0.003 
90 ............................................................................. 0.003 
91 ............................................................................. 0.003 
92 ............................................................................. 0.003 
93 ............................................................................. 0.002 
94 ............................................................................. 0.002 
95 ............................................................................. 0.002 
96 ............................................................................. 0.002 
97 ............................................................................. 0.001 
98 ............................................................................. 0.001 
99 ............................................................................. 0.001 
100 ........................................................................... 0.001 
101 ........................................................................... 0.000 
102 ........................................................................... 0.000 
103 ........................................................................... 0.000 
104 ........................................................................... 0.000 
105 ........................................................................... 0.000 
106 ........................................................................... 0.000 
107 ........................................................................... 0.000 
108 ........................................................................... 0.000 
109 ........................................................................... 0.000 
110 ........................................................................... 0.000 
111 ........................................................................... 0.000 
112 ........................................................................... 0.000 
113 ........................................................................... 0.000 
114 ........................................................................... 0.000 
115 ........................................................................... 0.000 
116 ........................................................................... 0.000 
117 ........................................................................... 0.000 
118 ........................................................................... 0.000 
119 ........................................................................... 0.000 
120 ........................................................................... 0.000 

TABLE 5—MORTALITY TABLE FOR SOCIAL 
SECURITY DISABLED MALE PARTICIPANTS 

Age x qX 

15 ....................................................................... 0.022010 
16 ....................................................................... 0.022502 
17 ....................................................................... 0.023001 
18 ....................................................................... 0.023519 
19 ....................................................................... 0.024045 
20 ....................................................................... 0.024583 
21 ....................................................................... 0.025133 
22 ....................................................................... 0.025697 
23 ....................................................................... 0.026269 
24 ....................................................................... 0.026857 
25 ....................................................................... 0.027457 
26 ....................................................................... 0.028071 
27 ....................................................................... 0.028704 
28 ....................................................................... 0.029345 
29 ....................................................................... 0.029999 
30 ....................................................................... 0.030661 
31 ....................................................................... 0.031331 
32 ....................................................................... 0.032006 
33 ....................................................................... 0.032689 
34 ....................................................................... 0.033405 
35 ....................................................................... 0.034184 
36 ....................................................................... 0.034981 
37 ....................................................................... 0.035796 
38 ....................................................................... 0.036634 
39 ....................................................................... 0.037493 
40 ....................................................................... 0.038373 
41 ....................................................................... 0.039272 
42 ....................................................................... 0.040189 
43 ....................................................................... 0.041122 
44 ....................................................................... 0.042071 
45 ....................................................................... 0.043033 
46 ....................................................................... 0.044007 
47 ....................................................................... 0.044993 
48 ....................................................................... 0.045989 
49 ....................................................................... 0.046993 
50 ....................................................................... 0.048004 
51 ....................................................................... 0.049021 
52 ....................................................................... 0.050042 
53 ....................................................................... 0.051067 
54 ....................................................................... 0.052093 
55 ....................................................................... 0.053120 
56 ....................................................................... 0.054144 
57 ....................................................................... 0.055089 
58 ....................................................................... 0.056068 
59 ....................................................................... 0.057080 
60 ....................................................................... 0.058118 
61 ....................................................................... 0.059172 
62 ....................................................................... 0.060232 
63 ....................................................................... 0.061303 
64 ....................................................................... 0.062429 
65 ....................................................................... 0.063669 
66 ....................................................................... 0.065082 
67 ....................................................................... 0.066724 
68 ....................................................................... 0.068642 
69 ....................................................................... 0.070834 
70 ....................................................................... 0.073284 
71 ....................................................................... 0.075979 
72 ....................................................................... 0.078903 
73 ....................................................................... 0.082070 
74 ....................................................................... 0.085606 
75 ....................................................................... 0.088918 
76 ....................................................................... 0.092208 
77 ....................................................................... 0.095625 
78 ....................................................................... 0.099216 
79 ....................................................................... 0.103030 
80 ....................................................................... 0.107113 
81 ....................................................................... 0.111515 
82 ....................................................................... 0.116283 
83 ....................................................................... 0.121464 
84 ....................................................................... 0.127108 
85 ....................................................................... 0.133262 
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29 CFR Ch. XL (7–1–21 Edition) Pt. 4044, App. A 

TABLE 5—MORTALITY TABLE FOR SOCIAL SECU-
RITY DISABLED MALE PARTICIPANTS—Contin-
ued 

Age x qX 

86 ....................................................................... 0.139974 
87 ....................................................................... 0.147292 
88 ....................................................................... 0.155265 
89 ....................................................................... 0.163939 
90 ....................................................................... 0.173363 
91 ....................................................................... 0.183585 
92 ....................................................................... 0.194653 
93 ....................................................................... 0.206615 
94 ....................................................................... 0.219519 
95 ....................................................................... 0.234086 
96 ....................................................................... 0.248436 
97 ....................................................................... 0.263954 
98 ....................................................................... 0.280803 
99 ....................................................................... 0.299154 
100 ..................................................................... 0.319185 
101 ..................................................................... 0.341086 
102 ..................................................................... 0.365052 
103 ..................................................................... 0.393102 
104 ..................................................................... 0.427255 
105 ..................................................................... 0.469531 
106 ..................................................................... 0.521945 
107 ..................................................................... 0.586518 
108 ..................................................................... 0.665268 
109 ..................................................................... 0.760215 
110 ..................................................................... 1.000000 

TABLE 6—MORTALITY TABLE FOR SOCIAL 
SECURITY DISABLED FEMALE PARTICIPANTS 

Age x qX 

15 ....................................................................... 0.007777 
16 ....................................................................... 0.008120 
17 ....................................................................... 0.008476 
18 ....................................................................... 0.008852 
19 ....................................................................... 0.009243 
20 ....................................................................... 0.009650 
21 ....................................................................... 0.010076 
22 ....................................................................... 0.010521 
23 ....................................................................... 0.010984 
24 ....................................................................... 0.011468 
25 ....................................................................... 0.011974 
26 ....................................................................... 0.012502 
27 ....................................................................... 0.013057 
28 ....................................................................... 0.013632 
29 ....................................................................... 0.014229 
30 ....................................................................... 0.014843 
31 ....................................................................... 0.015473 
32 ....................................................................... 0.016103 
33 ....................................................................... 0.016604 
34 ....................................................................... 0.017121 
35 ....................................................................... 0.017654 
36 ....................................................................... 0.018204 
37 ....................................................................... 0.018770 
38 ....................................................................... 0.019355 
39 ....................................................................... 0.019957 
40 ....................................................................... 0.020579 
41 ....................................................................... 0.021219 
42 ....................................................................... 0.021880 
43 ....................................................................... 0.022561 
44 ....................................................................... 0.023263 
45 ....................................................................... 0.023988 
46 ....................................................................... 0.024734 
47 ....................................................................... 0.025504 
48 ....................................................................... 0.026298 
49 ....................................................................... 0.027117 
50 ....................................................................... 0.027961 
51 ....................................................................... 0.028832 

TABLE 6—MORTALITY TABLE FOR SOCIAL SECU-
RITY DISABLED FEMALE PARTICIPANTS—Con-
tinued 

Age x qX 

52 ....................................................................... 0.029730 
53 ....................................................................... 0.030655 
54 ....................................................................... 0.031609 
55 ....................................................................... 0.032594 
56 ....................................................................... 0.033608 
57 ....................................................................... 0.034655 
58 ....................................................................... 0.035733 
59 ....................................................................... 0.036846 
60 ....................................................................... 0.037993 
61 ....................................................................... 0.039176 
62 ....................................................................... 0.040395 
63 ....................................................................... 0.041653 
64 ....................................................................... 0.042950 
65 ....................................................................... 0.044287 
66 ....................................................................... 0.045666 
67 ....................................................................... 0.046828 
68 ....................................................................... 0.048070 
69 ....................................................................... 0.049584 
70 ....................................................................... 0.051331 
71 ....................................................................... 0.053268 
72 ....................................................................... 0.055356 
73 ....................................................................... 0.057573 
74 ....................................................................... 0.059979 
75 ....................................................................... 0.062574 
76 ....................................................................... 0.065480 
77 ....................................................................... 0.068690 
78 ....................................................................... 0.072237 
79 ....................................................................... 0.076156 
80 ....................................................................... 0.080480 
81 ....................................................................... 0.085243 
82 ....................................................................... 0.090480 
83 ....................................................................... 0.096224 
84 ....................................................................... 0.102508 
85 ....................................................................... 0.109368 
86 ....................................................................... 0.116837 
87 ....................................................................... 0.124948 
88 ....................................................................... 0.133736 
89 ....................................................................... 0.143234 
90 ....................................................................... 0.153477 
91 ....................................................................... 0.164498 
92 ....................................................................... 0.176332 
93 ....................................................................... 0.189011 
94 ....................................................................... 0.202571 
95 ....................................................................... 0.217045 
96 ....................................................................... 0.232467 
97 ....................................................................... 0.248870 
98 ....................................................................... 0.266289 
99 ....................................................................... 0.284758 
100 ..................................................................... 0.303433 
101 ..................................................................... 0.327385 
102 ..................................................................... 0.359020 
103 ..................................................................... 0.395842 
104 ..................................................................... 0.438360 
105 ..................................................................... 0.487816 
106 ..................................................................... 0.545886 
107 ..................................................................... 0.614309 
108 ..................................................................... 0.694884 
109 ..................................................................... 0.789474 
110 ..................................................................... 1.000000 

[70 FR 72208, Dec. 2, 2005; 70 FR 73330, Dec. 9, 
2005] 
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Pension Benefit Guaranty Corporation Pt. 4044, App. B 

APPENDIX B TO PART 4044—INTEREST RATES USED TO VALUE BENEFITS 

[This table sets forth, for each indicated calendar month, the interest rates (denoted by i1, 
i2, . . ., and referred to generally as it) assumed to be in effect between specified anniversaries 
of a valuation date that occurs within that calendar month; those anniversaries are specified 
in the columns adjacent to the rates. The last listed rate is assumed to be in effect after the 
last listed anniversary date.] 

For valuation dates occurring in the month— 
The values of it are: 

it for t= it for t= it for t= 

November 1993 ........................................................................................... .0560 1–25 .0525 > N/A N/A 
December 1993 ........................................................................................... .0560 1–25 .0525 >25 N/A N/A 
January 1994 .............................................................................................. .0590 1–25 .0525 >25 N/A N/A 
February 1994 ............................................................................................. .0590 1–25 .0525 >25 N/A N/A 
March 1994 ................................................................................................. .0580 1–25 .0525 >25 N/A N/A 
April 1994 .................................................................................................... .0620 1–25 .0525 >25 N/A N/A 
May 1994 .................................................................................................... .0650 1–25 .0525 >25 N/A N/A 
June 1994 ................................................................................................... .0670 1–25 .0525 >25 N/A N/A 
July 1994 ..................................................................................................... .0690 1–25 .0525 >25 N/A N/A 
August 1994 ................................................................................................ .0700 1–25 .0525 >25 N/A N/A 
September 1994 .......................................................................................... .0690 1–25 .0525 >25 N/A N/A 
October 1994 .............................................................................................. .0700 1–25 .0525 >25 N/A N/A 
November 1994 ........................................................................................... .0730 1–25 .0525 >25 N/A N/A 
December 1994 ........................................................................................... .0750 1–25 .0525 >25 N/A N/A 
January 1995 .............................................................................................. .0750 1–20 .0575 >20 N/A N/A 
February 1995 ............................................................................................. .0730 1–20 .0575 >20 N/A N/A 
March 1995 ................................................................................................. .0730 1–20 .0575 >20 N/A N/A 
April 1995 .................................................................................................... .0710 1–20 .0575 >20 N/A N/A 
May 1995 .................................................................................................... .0690 1–20 .0575 >20 N/A N/A 
June 1995 ................................................................................................... .0680 1–20 .0575 >20 N/A N/A 
July 1995 ..................................................................................................... .0630 1–20 .0575 >20 N/A N/A 
August 1995 ................................................................................................ .0620 1–20 .0575 >20 N/A N/A 
September 1995 .......................................................................................... .0640 1–20 .0575 >20 N/A N/A 
October 1995 .............................................................................................. .0630 1–20 .0575 >20 N/A N/A 
November 1995 ........................................................................................... .0620 1–20 .0575 >20 N/A N/A 
December 1995 ........................................................................................... .0600 1–20 .0575 >20 N/A N/A 
January 1996 .............................................................................................. .0560 1–20 .0475 >20 N/A N/A 
February 1996 ............................................................................................. .0540 1–20 .0475 >20 N/A N/A 
March 1996 ................................................................................................. .0550 1–20 .0475 >20 N/A N/A 
April 1996 .................................................................................................... .0580 1–20 .0475 >20 N/A N/A 
May 1996 .................................................................................................... .0600 1–20 .0475 >20 N/A N/A 
June 1996 ................................................................................................... .0620 1–20 .0475 >20 N/A N/A 
July 2006 ..................................................................................................... .0630 1–20 .0475 >20 N/A N/A 
August 1996 ................................................................................................ .0630 1–20 .0475 >20 N/A N/A 
September 1996 .......................................................................................... .0630 1–20 .0475 >20 N/A N/A 
October 1996 .............................................................................................. .0630 1–20 .0475 >20 N/A N/A 
November 1996 ........................................................................................... .0620 1–20 .0475 >20 N/A N/A 
December 1996 ........................................................................................... .0600 1–20 .0475 >20 N/A N/A 
January 1997 .............................................................................................. .0580 1–25 .0500 >25 N/A N/A 
February 1997 ............................................................................................. .0590 1–25 .0500 >25 N/A N/A 
March 1997 ................................................................................................. .0620 1–25 .0500 >25 N/A N/A 
April 1997 .................................................................................................... .0610 1–25 .0500 >25 N/A N/A 
May 1997 .................................................................................................... .0630 1–25 .0500 >25 N/A N/A 
June 1997 ................................................................................................... .0640 1–25 .0500 >25 N/A N/A 
July 1997 ..................................................................................................... .0630 1–25 .0500 >25 N/A N/A 
August 1997 ................................................................................................ .0610 1–25 .0500 >25 N/A N/A 
September 1997 .......................................................................................... .0570 1–25 .0500 >25 N/A N/A 
October 1997 .............................................................................................. .0590 1–25 .0500 >25 N/A N/A 
November 1997 ........................................................................................... .0570 1–25 .0500 >25 N/A N/A 
December 1997 ........................................................................................... .0560 1–25 .0500 >25 N/A N/A 
January 1998 .............................................................................................. .0560 1–25 .0525 >25 N/A N/A 
February 1998 ............................................................................................. .0550 1–25 .0525 >25 N/A N/A 
March 1998 ................................................................................................. .0550 1–25 .0525 >25 N/A N/A 
April 1998 .................................................................................................... .0550 1–25 .0525 >25 N/A N/A 
May 1998 .................................................................................................... .0560 1–25 .0525 >25 N/A N/A 
June 1998 ................................................................................................... .0560 1–25 .0525 >25 N/A N/A 
July 1998 ..................................................................................................... .0550 1–25 .0525 >25 N/A N/A 
August 1998 ................................................................................................ .0540 1–25 .0525 >25 N/A N/A 
September 1998 .......................................................................................... .0540 1–25 .0525 >25 N/A N/A 
October 1998 .............................................................................................. .0540 1–25 .0525 >25 N/A N/A 
November 1998 ........................................................................................... .0530 1–25 .0525 >25 N/A N/A 
December 1998 ........................................................................................... .0540 1–25 .0525 >25 N/A N/A 
January 1999 .............................................................................................. .0530 1–20 .0525 >20 N/A N/A 
February 1999 ............................................................................................. .0540 1–20 .0525 >20 N/A N/A 
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29 CFR Ch. XL (7–1–21 Edition) Pt. 4044, App. B 

For valuation dates occurring in the month— 
The values of it are: 

it for t= it for t= it for t= 

March 1999 ................................................................................................. .0530 1–20 .0525 >20 N/A N/A 
April 1999 .................................................................................................... .0560 1–20 .0525 >20 N/A N/A 
May 1999 .................................................................................................... .0570 1–20 .0525 >20 N/A N/A 
June 1999 ................................................................................................... .0570 1–20 .0525 >20 N/A N/A 
July 1999 ..................................................................................................... .0600 1–20 .0525 >20 N/A N/A 
August 1999 ................................................................................................ .0630 1–20 .0525 >20 N/A N/A 
September 1999 .......................................................................................... .0630 1–20 .0525 >20 N/A N/A 
October 1999 .............................................................................................. .0630 1–20 .0525 >20 N/A N/A 
November 1999 ........................................................................................... .0630 1–20 .0525 >20 N/A N/A 
December 1999 ........................................................................................... .0650 1–20 .0525 >20 N/A N/A 
January 2000 .............................................................................................. .0690 1–25 .0625 >25 N/A N/A 
February 2000 ............................................................................................. .0710 1–25 .0625 >25 N/A N/A 
March 2000 ................................................................................................. .0710 1–25 .0625 >25 N/A N/A. 
April 2000 .................................................................................................... .0710 1–25 .0625 >25 N/A N/A 
May 2000 .................................................................................................... .0700 1–25 .0625 >25 N/A N/A 
June 2000 ................................................................................................... .0710 1–25 .0625 >25 N/A N/A 
July 2000 ..................................................................................................... .0740 1–25 0625 >25 N/A N/A 
August 2000 ................................................................................................ .0710 1–25 .0625 >25 N/A N/A 
September 2000 .......................................................................................... .070 1–25 .0625 25 N/A N/A 
October 2000 .............................................................................................. .0700 1–25 .0625 >25 N/A N/A 
November 2000 ........................................................................................... .0710 1–25 .0625 >25 N/A N/A 
December 2000 ........................................................................................... .0700 1–25 .0625 >25 N/A N/A 
January 2001 .............................................................................................. .0670 1–20 .0625 >20 N/A N/A 
February 2001 ............................................................................................. .0650 1–20 .0625 >20 N/A N/A 
March 2001 ................................................................................................. .0640 1–20 .0625 >20 N/A N/A 
April 2001 .................................................................................................... .0640 1–20 .0625 >20 N/A N/A 
May 2001 .................................................................................................... .0640 1–20 .0625 >20 N/A N/A 
June 2001 .0660 1–20 .0625 >20 N/A N/A 
July 2001 ..................................................................................................... .0660 1–20 .0625 >20 N/A N/A 
August 2001 ................................................................................................ .0640 1–20 .0625 >20 N/A N/A 
September 2001 .......................................................................................... .0630 1–20 .0625 >20 N/A N/A 
October 2001 .............................................................................................. .0610 1–20 .0625 >20 N/A N/A 
November 2001 ........................................................................................... .0650 1–20 .0625 >20 N/A N/A 
December 2001 ........................................................................................... .0610 1–20 .0625 >20 N/A N/A 
January 2002 .............................................................................................. .0580 1–25 .0425 >25 N/A N/A 
February 2002 ............................................................................................. .0580 1–25 .0425 >25 N/A N/A 
March 2002 ................................................................................................. .0560 1–25 .0425 >25 N/A N/A 
April 2002 .................................................................................................... .0550 1–25 .0425 >25 N/A N/A 
May 2002 .................................................................................................... .0590 1–25 .0425 >25 N/A N/A 
June 2002 ................................................................................................... .0570 1–25 .0425 >25 N/A N/A 
July 2002 ..................................................................................................... .0570 1–25 .0425 >25 N/A N/A 
August 2002 ................................................................................................ .0550 1–25 .0425 >25 N/A N/A 
September 2002 .......................................................................................... .0540 1–25 .0425 25 N/A N/A 
October 2002 .............................................................................................. .0530 1–25 .0425 >25 N/A N/A 
November 2002 ........................................................................................... .0500 1–25 .0425 >25 N/A N/A 
December 2002 ........................................................................................... .0530 1–25 .0425 >25 N/A N/A 
January 2003 .............................................................................................. .0530 1–20 .0525 >20 N/A N/A 
February 2003 ............................................................................................. .0510 1–20 .0525 >20 N/A N/A 
March 2003 ................................................................................................. .0510 1–20 .0525 >20 N/A N/A 
April 2003 .................................................................................................... .0490 1–20 .0525 >20 N/A N/A 
May 2003 .................................................................................................... .0490 1–20 .0525 >20 N/A N/A 
June 2003 ................................................................................................... .0470 1–20 .0525 >20 N/A N/A 
July 2003 ..................................................................................................... .0430 1–20 .0525 >20 N/A N/A 
August 2003 ................................................................................................ .0440 1–20 .0525 >20 N/A N/A 
September 2003 .......................................................................................... .0490 1–20 .0525 >20 N/A N/A 
October 2003 .............................................................................................. .0490 1–20 .0525 >20 N/A N/A 
November 2003 ........................................................................................... .0460 1–20 .0525 20 N/A N/A 
December 2003 ........................................................................................... .0470 1–20 .0525 >20 N/A N/A 
January 2004 .............................................................................................. .0420 1–20 .0500 >20 N/A N/A 
February 2004 .0410 1–20 .0500 >20 N/A N/A 
March 2004 ................................................................................................. .0410 1–20 .0500 >20 N/A N/A 
April 2004 .................................................................................................... .0400 1–20 .0500 >20 N/A N/A 
May 2004 .................................................................................................... .0390 1–20 .0500 >20 N/A N/A 
June 2004 ................................................................................................... .0430 1–20 .0500 >20 N/A N/A 
July 2004 ..................................................................................................... .0450 1–20 .0500 >20 N/A N/A 
August 2004 ................................................................................................ .0430 1–20 .0500 >20 N/A N/A 
September 2004 .......................................................................................... .0420 1–20 .0500 >20 N/A N/A 
October 2004 .............................................................................................. .0400 1–20 .0500 >20 N/A N/A 
November 2004 ........................................................................................... .0380 1–20 .0500 >20 N/A N/A 
December 2004 ........................................................................................... .0380 1–20 .0500 >20 N/A N/A 
January 2005 .............................................................................................. .0410 1–20 .0475 >20 N/A N/A 
February 2005 ............................................................................................. .0400 1–20 .0475 >20 N/A N/A 
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Pension Benefit Guaranty Corporation Pt. 4044, App. B 

For valuation dates occurring in the month— 
The values of it are: 

it for t= it for t= it for t= 

March 2005 ................................................................................................. .0380 1–20 .0475 >20 N/A N/A 
April 2005 .................................................................................................... .0380 1–20 .0475 >20 N/A N/A 
May 2005 .................................................................................................... .0390 1–20 .0475 >20 N/A N/A 
June 2005 ................................................................................................... .0370 1–20 .0475 >20 N/A N/A 
July 2005 ..................................................................................................... .0360 1–20 .0475 >20 N/A N/A 
August 2005 ................................................................................................ .0340 1–20 .0475 >20 N/A N/A 
September 2005 .......................................................................................... .0360 1–20 .0475 >20 N/A N/A 
October 2005 .............................................................................................. .0350 1–20 .0475 >20 N/A N/A 
November 2005 ........................................................................................... .0370 1–20 .0475 >20 N/A N/A 
December 2005 ........................................................................................... .0400 1–20 .0475 >20 N/A N/A 
January 2006 .............................................................................................. .0570 1–20 .0475 >20 N/A N/A 
February 2006 ............................................................................................. .0560 1–20 .0475 >20 N/A N/A 
March 2006 ................................................................................................. .0570 1–20 .0475 >20 N/A N/A 
April 2006 .................................................................................................... .0560 1–20 .0475 >20 N/A N/A 
May 2006 .................................................................................................... .0590 1–20 .0475 >20 N/A N/A 
June 2006 ................................................................................................... .0620 1–20 .0475 >20 N/A N/A 
July 2006 ..................................................................................................... .0630 1–20 .0475 >20 N/A N/A 
August 2006 ................................................................................................ .0640 1–20 .0475 >20 N/A N/A 
September 2006 .......................................................................................... .0620 1–20 .0475 >20 N/A N/A 
October 2006 .............................................................................................. .0600 1–20 .0475 >20 N/A N/A 
November 2006 ........................................................................................... .0570 1–20 .0475 >20 N/A N/A 
December 2006 ........................................................................................... .0580 1–20 .0475 >20 N/A N/A 
January 2007 .............................................................................................. .0488 1–20 .0455 >20 N/A N/A 
February 2007 ............................................................................................. .0513 1–20 .0480 >20 N/A N/A 
March 2007 ................................................................................................. .0522 1–20 .0489 >20 N/A N/A 
April 2007 .................................................................................................... .0499 1–20 .0466 >20 N/A N/A 
May 2007 .................................................................................................... .0520 1–20 .0487 >20 N/A N/A 
June 2007 ................................................................................................... .0514 1–20 .0481 >20 N/A N/A 
July 2007 ..................................................................................................... .0533 1–20 .0500 >20 N/A N/A 
August 2007 ................................................................................................ .0549 1–20 .0516 >20 N/A N/A 
September 2007 .......................................................................................... .0553 1–20 .0520 >20 N/A N/A 
October 2007 .............................................................................................. .0551 1–20 .0518 >20 N/A N/A 
November 2007 ........................................................................................... .0546 1–20 .0513 >20 N/A N/A 
December 2007 ........................................................................................... .0537 1–20 .0504 >20 N/A N/A 
January 2008 .............................................................................................. .0542 1–20 .0449 >20 N/A N/A 
February 2008 ............................................................................................. .0550 1–20 .0457 >20 N/A N/A 
March 2008 ................................................................................................. .0554 1–20 .0461 >20 N/A N/A 
April 2008 .................................................................................................... .0564 1–20 .0471 >20 N/A N/A 
May 2008 .................................................................................................... .0581 1–20 .0488 >20 N/A N/A 
June 2008 ................................................................................................... .0568 1–20 .0475 >20 N/A N/A 
July 2008 ..................................................................................................... .0595 1–20 .0502 20 N/A N/A 
August 2008 ................................................................................................ .0605 1–20 .0512 >20 N/A N/A 
September 2008 .......................................................................................... .0624 1–20 .0531 >20 N/A N/A 
October 2008 .............................................................................................. .0618 1–20 .0525 >20 N/A N/A 
November 2008 ........................................................................................... .0709 1–20 .0616 >20 N/A N/A 
December 2008 ........................................................................................... .0792 1–20 .0699 >20 N/A N/A 
January 2009 .............................................................................................. 0.0602 1–20 0.0548 >20 N/A N/A 
February 2009 ............................................................................................. 0.0602 1–20 0.0548 >20 N/A N/A 
March 2009 ................................................................................................. 0.0602 1–20 0.0548 >20 N/A N/A 
April–June 2009 .......................................................................................... 0.0550 1–20 0.0502 >20 N/A N/A 
July–September 2009 ................................................................................. 0.0531 1–20 0.0504 >20 N/A N/A 
October–December 2009 ............................................................................ 0.0530 1–20 0.0501 >20 N/A N/A 
January—March 2010 ................................................................................. 0.0489 1–20 0.0463 >20 N/A N/A 
April–June 2010 .......................................................................................... 0.0463 1–20 0.0451 >20 N/A N/A 
July–September 2010 ................................................................................. 0.0493 1–20 0.0466 >20 N/A N/A 
October–December 2010 ............................................................................ 0.0448 1–25 0.0451 >25 N/A N/A 
January–March 2011 .................................................................................. 0.0407 1–25 0.0393 >25 N/A N/A 
April–June 2011 .......................................................................................... 0.0396 1–20 0.0432 >20 N/A N/A 
July–September 2011 ................................................................................. 0.0422 1–20 0.0434 >20 N/A N/A 
October–December 2011 ............................................................................ 0.0409 1–20 0.0430 >20 N/A N/A 
January–March 2012 .................................................................................. 0.0374 1–20 0.0370 >20 N/A N/A 
April–June 2012 .......................................................................................... 0.0311 1–20 0.0336 >20 N/A N/A 
July–September 2012 ................................................................................. 0.0295 1–20 0.0366 >20 N/A N/A 
October—December 2012 .......................................................................... 0.0307 1–20 0.0300 >20 N/A N/A 
January–March 2013 .................................................................................. 0.0267 1–20 0.0301 >20 N/A N/A 
April–June 2013 .......................................................................................... 0.0250 1–20 0.0320 >20 N/A N/A 
July–September 2013 ................................................................................. 0.0260 1–20 0.0343 >20 N/A N/A 
October–December 2013 ............................................................................ 0.0300 1–20 0.0331 >20 N/A N/A 
January–March 2014 .................................................................................. 0.0335 1–20 0.0350 >20 N/A N/A 
April—June 2014 ......................................................................................... 0.0347 1–20 0.0364 >20 N/A N/A 
July–September 2014 ................................................................................. 0.0343 1–20 0.0366 >20 N/A N/A 
October–December 2014 ............................................................................ 0.0310 1–20 0.0329 >20 N/A N/A 
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29 CFR Ch. XL (7–1–21 Edition) Pt. 4044, App. C 

For valuation dates occurring in the month— 
The values of it are: 

it for t= it for t= it for t= 

January–March 2015 .................................................................................. 0.0289 1–20 0.0312 >20 N/A N/A 
April–June 2015 .......................................................................................... 0.0271 1–20 0.0278 >20 N/A N/A 
July–September 2015 ................................................................................. 0.0232 1–20 0.0237 >20 N/A N/A 
October–December 2015 ............................................................................ 0.0246 1–20 0.0298 >20 N/A N/A 
January–March 2016 .................................................................................. 0.0282 1–20 0.0295 >20 N/A N/A 
January–March 2017 .................................................................................. 0.0187 1–20 0.0237 >20 N/A N/A 
April–June 2016 .......................................................................................... 0.0277 1–20 0.0286 >20 N/A N/A 
July–September 2016 ................................................................................. 0.0250 1–20 0.0285 >20 N/A N/A 
October–December 2016 ............................................................................ 0.0198 1–20 0.0267 >20 N/A N/A 
January–March 2017 .................................................................................. 0.0187 1–20 0.0237 >20 N/A N/A 
April–June 2017 .......................................................................................... 0.0215 1–20 0.0260 >20 N/A N/A 
July–September 2017 ................................................................................. 0.0244 1–20 0.0274 >20 N/A N/A 
October–December 2017 ............................................................................ 0.0234 1–20 0.0263 >20 N/A N/A 
January–March 2018 .................................................................................. 0.0239 1–20 0.0260 >20 N/A N/A 
April–June 2018 .......................................................................................... 0.0227 1–20 0.0259 >20 N/A N/A 
July–September 2018 ................................................................................. 0.0253 1–25 0.0264 >25 N/A N/A 
October–December 2018 ............................................................................ 0.0284 1–20 0.0276 >20 N/A N/A 
January–March 2019 .................................................................................. 0.0309 1–20 0.0284 >20 N/A N/A 
April–June 2019 .......................................................................................... 0.0307 1–20 0.0305 >20 N/A N/A 
July–September 2019 ................................................................................. 0.0292 1–25 0.0307 >25 N/A N/A 
October–December 2019 ............................................................................ 0.0253 1–25 0.0253 >25 N/A N/A 
January–March 2020 .................................................................................. 0.0212 1–25 0.0226 >25 N/A N/A 
April–June 2020 .......................................................................................... 0.0211 1–20 0.0192 >20 N/A N/A 
July–September 2020 ................................................................................. 0.0198 1–20 0.0157 >20 N/A N/A 
October–December 2020 ............................................................................ 0.0162 1–20 0.0140 >20 N/A N/A 
January–March 2021 .................................................................................. 0.0169 1–20 0.0166 >20 N/A N/A 
April–June 2021 .......................................................................................... 0.0182 1–20 0.0168 >20 N/A N/A 
July–September 2021 ................................................................................. 0.0213 1–25 0.0223 >25 N/A N/A 

[61 FR 34059, July 1, 1996] 

EDITORIAL NOTE: For FEDERAL REGISTER citations affecting part 4044, appendix B, see the 
List of CFR Sections Affected, which appears in the Finding Aids section of the printed vol-
ume and at www.govinfo.gov. 

APPENDIX C TO PART 4044—LOADING ASSUMPTIONS 

If the total value of the plan’s benefit liabilities (as defined in 29 U.S.C. 
§ 1301(a)(16)), exclusive of the loading charge, is— The loading charge equals— 

greater than but less than or equal to 

$0 ....................................................... $200,000 5% of the total value of the plan’s benefits, plus $200 
for each plan participant. 

$200,000 ............................................ .................................................. $10,000, plus a percentage of the excess of the total 
value over $200,000, plus $200 for each plan partici-
pant; the percentage is equal to 1% + [(P%¥7.50%)/ 
10], where P% is the initial rate, expressed as a per-
centage, set forth in appendix B of this part for the 
valuation of benefits. 

[61 FR 34059, July 1, 1996, as amended at 65 FR 14753, Mar. 17, 2000] 

APPENDIX D TO PART 4044—TABLES USED TO DETERMINE EXPECTED RETIREMENT 
AGE 

TABLE I–21—SELECTION OF RETIREMENT RATE CATEGORY 
[For valuation dates in 2021 1] 

If participant reaches URA in year— 

Participant’s Retirement Rate Category is— 

Low 2 if monthly 
benefit at URA 
is less than— 

Medium 3 if monthly benefit at 
URA is— High 4 if monthly 

benefit at URA 
is greater than— From— To— 

2022 ...................................................................... 686 686 2,896 2,896 
2023 ...................................................................... 701 701 2,963 2,963 
2024 ...................................................................... 718 718 3,031 3,031 
2025 ...................................................................... 734 734 3,100 3,100 
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Pension Benefit Guaranty Corporation Pt. 4044, App. D 

TABLE I–21—SELECTION OF RETIREMENT RATE CATEGORY—Continued 
[For valuation dates in 2021 1] 

If participant reaches URA in year— 

Participant’s Retirement Rate Category is— 

Low 2 if monthly 
benefit at URA 
is less than— 

Medium 3 if monthly benefit at 
URA is— High 4 if monthly 

benefit at URA 
is greater than— From— To— 

2026 ...................................................................... 751 751 3,172 3,172 
2027 ...................................................................... 768 768 3,245 3,245 
2028 ...................................................................... 786 786 3,319 3,319 
2029 ...................................................................... 804 804 3,396 3,396 
2030 ...................................................................... 822 822 3,474 3,474 
2031 or later .......................................................... 841 841 3,554 3,554 

1 Applicable tables for valuation dates before 2021 are available on PBGC’s website (www.pbgc.gov). 
2 Table II–A. 
3 Table II–B. 
4 Table II–C. 

TABLE II-A—EXPECTED RETIREMENT AGES FOR INDIVIDUALS IN THE LOW CATEGORY 

Participant’s earliest retirement age at valu-
ation date. 

Unreduced retirement age 

60 61 62 63 64 65 66 67 68 69 70 

42 ...................................................................... 53 53 53 54 54 54 54 54 54 54 54 
43 ...................................................................... 53 54 54 54 55 55 55 55 55 55 55 
44 ...................................................................... 54 54 55 55 55 55 55 56 56 56 56 
45 ...................................................................... 54 55 55 56 56 56 56 56 56 56 56 
46 ...................................................................... 55 55 56 56 56 57 57 57 57 57 57 
47 ...................................................................... 56 56 56 57 57 57 57 57 57 57 57 
48 ...................................................................... 56 57 57 57 58 58 58 58 58 58 58 
49 ...................................................................... 56 57 58 58 58 58 59 59 59 59 59 
50 ...................................................................... 57 57 58 58 59 59 59 59 59 59 59 
51 ...................................................................... 57 58 58 59 59 60 60 60 60 60 60 
52 ...................................................................... 58 58 59 59 60 60 60 60 60 60 60 
53 ...................................................................... 58 59 59 60 60 61 61 61 61 61 61 
54 ...................................................................... 58 59 60 60 61 61 61 61 61 61 61 
55 ...................................................................... 59 59 60 61 61 61 62 62 62 62 62 
56 ...................................................................... 59 60 60 61 61 62 62 62 62 62 62 
57 ...................................................................... 59 60 61 61 62 62 62 62 62 62 62 
58 ...................................................................... 59 60 61 61 62 62 63 63 63 63 63 
59 ...................................................................... 59 60 61 62 62 63 63 63 63 63 63 
60 ...................................................................... 60 60 61 62 62 63 63 63 63 63 63 
61 ...................................................................... ........ 61 61 62 63 63 63 63 64 64 64 
62 ...................................................................... ........ ........ 62 62 63 63 63 64 64 64 64 
63 ...................................................................... ........ ........ ........ 63 63 64 64 65 65 65 65 
64 ...................................................................... ........ ........ ........ ........ 64 64 65 65 65 65 65 
65 ...................................................................... ........ ........ ........ ........ ........ 65 65 65 65 65 65 
66 ...................................................................... ........ ........ ........ ........ ........ ........ 66 66 66 66 66 
67 ...................................................................... ........ ........ ........ ........ ........ ........ ........ 67 67 67 67 
68 ...................................................................... ........ ........ ........ ........ ........ ........ ........ ........ 68 68 68 
69 ...................................................................... ........ ........ ........ ........ ........ ........ ........ ........ ........ 69 69 
70 ...................................................................... ........ ........ ........ ........ ........ ........ ........ ........ ........ ........ 70 

TABLE II-B—EXPECTED RETIREMENT AGES FOR INDIVIDUALS IN THE MEDIUM CATEGORY 

Participant’s earliest retirement age at valu-
ation date 

Unreduced retirement age 

60 61 62 63 64 65 66 67 68 69 70 

42 ...................................................................... 49 49 49 49 49 49 49 49 49 49 49 
43 ...................................................................... 50 50 50 50 50 50 50 50 50 50 50 
44 ...................................................................... 50 51 51 51 51 51 51 51 51 51 51 
45 ...................................................................... 51 51 52 52 52 52 52 52 52 52 52 
46 ...................................................................... 52 52 52 53 53 53 53 53 53 53 53 
47 ...................................................................... 53 53 53 53 53 54 54 54 54 54 54 
48 ...................................................................... 54 54 54 54 54 54 54 54 54 54 54 
49 ...................................................................... 54 55 55 55 55 55 55 55 55 55 55 
50 ...................................................................... 55 55 56 56 56 56 56 56 56 56 56 
51 ...................................................................... 56 56 56 57 57 57 57 57 57 57 57 
52 ...................................................................... 56 57 57 57 57 58 58 58 58 58 58 
53 ...................................................................... 57 57 58 58 58 58 58 58 58 58 58 
54 ...................................................................... 57 58 58 59 59 59 59 59 59 59 59 
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TABLE II-B—EXPECTED RETIREMENT AGES FOR INDIVIDUALS IN THE MEDIUM CATEGORY—Continued 

Participant’s earliest retirement age at valu-
ation date 

Unreduced retirement age 

60 61 62 63 64 65 66 67 68 69 70 

55 ...................................................................... 58 58 59 59 59 60 60 60 60 60 60 
56 ...................................................................... 58 59 59 60 60 60 60 60 60 60 60 
57 ...................................................................... 59 59 60 60 61 61 61 61 61 61 61 
58 ...................................................................... 59 60 60 61 61 61 61 61 61 61 61 
59 ...................................................................... 59 60 61 61 62 62 62 62 62 62 62 
60 ...................................................................... 60 60 61 62 62 62 62 62 62 62 62 
61 ...................................................................... ........ 61 61 62 62 63 63 63 63 63 63 
62 ...................................................................... ........ ........ 62 62 62 63 63 63 63 63 63 
63 ...................................................................... ........ ........ ........ 63 63 64 64 64 64 64 64 
64 ...................................................................... ........ ........ ........ ........ 64 64 64 64 64 64 64 
65 ...................................................................... ........ ........ ........ ........ ........ 65 65 65 65 65 65 
66 ...................................................................... ........ ........ ........ ........ ........ ........ 66 66 66 66 66 
67 ...................................................................... ........ ........ ........ ........ ........ ........ ........ 67 67 67 67 
68 ...................................................................... ........ ........ ........ ........ ........ ........ ........ ........ 68 68 68 
69 ...................................................................... ........ ........ ........ ........ ........ ........ ........ ........ ........ 69 69 
70 ...................................................................... ........ ........ ........ ........ ........ ........ ........ ........ ........ ........ 70 

TABLE II-C—EXPECTED RETIREMENT AGES FOR INDIVIDUALS IN THE HIGH CATEGORY 

Participant’s earliest retirement age at valu-
ation date. 

Unreduced retirement age 

60 61 62 63 64 65 66 67 68 69 70 

42 ...................................................................... 46 46 46 46 46 47 47 47 47 47 47 
43 ...................................................................... 47 47 47 47 47 47 47 47 47 47 47 
44 ...................................................................... 48 48 48 48 48 48 48 48 48 48 48 
45 ...................................................................... 49 49 49 49 49 49 49 49 49 49 49 
46 ...................................................................... 50 50 50 50 50 50 50 50 50 50 50 
47 ...................................................................... 51 51 51 51 51 51 51 51 51 51 51 
48 ...................................................................... 52 52 52 52 52 52 52 52 52 52 52 
49 ...................................................................... 53 53 53 53 53 53 53 53 53 53 53 
50 ...................................................................... 54 54 54 54 54 54 54 54 54 54 54 
51 ...................................................................... 54 55 55 55 55 55 55 55 55 55 55 
52 ...................................................................... 55 55 56 56 56 56 56 56 56 56 56 
53 ...................................................................... 56 56 56 57 57 57 57 57 57 57 57 
54 ...................................................................... 57 57 57 57 57 58 58 58 58 58 58 
55 ...................................................................... 57 58 58 58 58 58 58 58 58 58 58 
56 ...................................................................... 58 58 59 59 59 59 59 59 59 59 59 
57 ...................................................................... 58 59 59 60 60 60 60 60 60 60 60 
58 ...................................................................... 59 59 60 60 60 60 61 61 61 61 61 
59 ...................................................................... 59 60 60 61 61 61 61 61 61 61 61 
60 ...................................................................... 60 60 61 61 61 62 62 62 62 62 62 
61 ...................................................................... ........ 61 61 62 62 62 62 62 62 62 62 
62 ...................................................................... ........ ........ 62 62 62 62 62 62 62 62 62 
63 ...................................................................... ........ ........ ........ 63 63 63 64 64 64 64 64 
64 ...................................................................... ........ ........ ........ ........ 64 64 64 64 64 64 64 
65 ...................................................................... ........ ........ ........ ........ ........ 65 65 65 65 65 65 
66 ...................................................................... ........ ........ ........ ........ ........ ........ 66 66 66 66 66 
67 ...................................................................... ........ ........ ........ ........ ........ ........ ........ 67 67 67 67 
68 ...................................................................... ........ ........ ........ ........ ........ ........ ........ ........ 68 68 68 
69 ...................................................................... ........ ........ ........ ........ ........ ........ ........ ........ ........ 69 69 
70 ...................................................................... ........ ........ ........ ........ ........ ........ ........ ........ ........ ........ 70 

[61 FR 34059, July 1, 1996; 61 FR 36626, July 12, 1996, as amended at 61 FR 65476, Dec. 13, 1996; 
62 FR 65611, Dec. 15, 1997; 63 FR 63180, Nov. 12, 1998; 64 FR 67165, Dec. 1, 1999; 65 FR 75166, Dec. 
1, 2000; 66 FR 59695, Nov. 30, 2001; 67 FR 71472, Dec. 2, 2002; 68 FR 67034, Dec. 1, 2003; 69 FR 69822, 
Dec. 1, 2004; 70 FR 72076, Dec. 1, 2005; 71 FR 69482, Dec. 1, 2006; 72 FR 67645, Nov. 30, 2007; 73 
FR 72717, Dec. 1, 2008; 74 FR 62698, Dec. 1, 2009; 75 FR 74622, Dec. 1, 2010; 80 FR 74987, Dec. 1, 
2015; 81 FR 83138, Nov. 21, 2016; 82 FR 60308, Dec. 20, 2017; 83 FR 63803, Dec. 12, 2018; 84 FR 67186, 
Dec. 9, 2019; 85 FR 78742, Dec. 7, 2020] 
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PART 4047—RESTORATION OF TER-
MINATING AND TERMINATED 
PLANS 

Sec. 
4047.1 Purpose and scope. 
4047.2 Definitions. 
4047.3 Funding of restored plan. 
4047.4 Payment of premiums. 
4047.5 Repayment of PBGC payments of 

guaranteed benefits. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1347. 

SOURCE: 61 FR 34073, July 1, 1996, unless 
otherwise noted. 

§ 4047.1 Purpose and scope. 
Section 4047 of ERISA gives the 

PBGC broad authority to take any nec-
essary actions in furtherance of a plan 
restoration order issued pursuant to 
section 4047. This part (along with 
Treasury regulation 26 CFR 1.412(c)(1)– 
3) describes certain legal obligations 
that arise incidental to a plan restora-
tion under section 4047. This part also 
establishes procedures with respect to 
these obligations that are intended to 
facilitate the orderly transition of a re-
stored plan from terminated (or termi-
nating) status to ongoing status, and 
to help ensure that the restored plan 
will continue to be ongoing consistent 
with the best interests of the plan’s 
participants and beneficiaries and the 
single-employer insurance program. 
This part applies to terminated and 
terminating single-employer plans (ex-
cept for plans terminated and termi-
nating under ERISA section 4041(b)) 
with respect to which the PBGC has 
issued or is issuing a plan restoration 
order pursuant to ERISA section 4047. 

§ 4047.2 Definitions. 
The following terms are defined in 

§ 4001.2 of this chapter: controlled 
group, ERISA, IRS, PBGC, plan, plan 
administrator, plan year, and single- 
employer plan. 

§ 4047.3 Funding of restored plan. 
(a) General. Whenever the PBGC 

issues or has issued a plan restoration 
order under ERISA section 4047, it 
shall issue to the plan sponsor a res-
toration payment schedule order in ac-
cordance with the rules of this section. 
PBGC, through its Executive Director, 
shall also issue a certification to its 

Board of Directors and the IRS, as de-
scribed in paragraph (c) of this section. 
If more than one plan is or has been re-
stored, the PBGC shall issue a separate 
restoration payment schedule order 
and separate certification with respect 
to each restored plan. 

(b) Restoration payment schedule order. 
A restoration payment schedule order 
shall set forth a schedule of payments 
sufficient to amortize the initial res-
toration amortization base described in 
paragraph (b) of 26 CFR 1.412(c)(1)–3 
over a period extending no more than 
30 years after the initial post-restora-
tion valuation date, as defined in para-
graph (a)(1) of 26 CFR 1.412(c)(1)–3. The 
restoration payment schedule shall be 
consistent with the requirements of 26 
CFR 1.412(c)(1)–3 and may require pay-
ments at intervals of less than one 
year, as determined by the PBGC. The 
PBGC may, in its discretion, amend 
the restoration payment schedule at 
any time, consistent with the require-
ments of 26 CFR 1.412(c)(1)–3. 

(c) Certification. The Executive Direc-
tor’s certification to the Board of Di-
rectors and the IRS pursuant to para-
graph (a) of this section shall state 
that the PBGC has reviewed the fund-
ing of the plan, the financial condition 
of the plan sponsor and its controlled 
group members, the payments required 
under the restoration payment sched-
ule (taking into account the avail-
ability of deferrals as permitted under 
paragraph (c)(4) of 26 CFR 1.412(c)(1)–3) 
and any other factor that the PBGC 
deems relevant, and, based on that re-
view, determines that it is in the best 
interests of the plan’s participants and 
beneficiaries and the single-employer 
insurance program that the restored 
plan not be reterminated. 

(d) Periodic PBGC review. As long as a 
restoration payment schedule order 
issued under this section is in effect, 
the PBGC shall review annually the 
funding status of the plan with respect 
to which the order applies. As part of 
this review, the PBGC, through its Ex-
ecutive Director, shall issue a certifi-
cation in the form described in para-
graph (c) of this section. As a result of 
its funding review, PBGC may amend 
the restoration payment schedule, con-
sistent with the requirements of para-
graph (c)(2) of 26 CFR 1.412(c)(1)–3. 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 01131 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



1122 

29 CFR Ch. XL (7–1–21 Edition) § 4047.4 

§ 4047.4 Payment of premiums. 

(a) General. Upon restoration of a 
plan pursuant to ERISA section 4047, 
the obligation to pay PBGC premiums 
pursuant to ERISA section 4007 is rein-
stated as of the date on which the plan 
was trusteed under section 4042 of 
ERISA. Except as otherwise specifi-
cally provided in paragraphs (b) and (c) 
of this section, the amount of the out-
standing premiums owed shall be com-
puted and paid by the plan adminis-
trator in accordance with part 4006 of 
this chapter (Premium Rates) and the 
forms and instructions issued pursuant 
thereto, as in effect for the plan years 
for which premiums are owed. 

(b) Notification of premiums owed. 
Whenever the PBGC issues or has 
issued a plan restoration order, it shall 
send a written notice to the plan ad-
ministrator of the restored plan advis-
ing the plan administrator of the plan 
year(s) for which premiums are owed. 
PBGC will include with the notice the 
necessary premium payment forms and 
instructions. The notice shall prescribe 
the payment due dates for the out-
standing premiums. 

(c) Methods for determining variable 
rate portion of the premium. In general, 
the variable rate portion of the out-
standing premiums shall be determined 
in accordance with the premium regu-
lation and forms, as provided in para-
graph (a) of this section, except that 
for any plan year following a plan year 
for which Form 5500, Schedule B was 
not filed because the plan was termi-
nated, the alternative calculation 
method may not be used. 

[61 FR 34073, July 1, 1996, as amended at 79 
FR 13562, Mar. 11, 2014] 

§ 4047.5 Repayment of PBGC payments 
of guaranteed benefits. 

(a) General. Upon restoration of a 
plan pursuant to ERISA section 4047, 
amounts paid by the PBGC from its 
single-employer insurance fund (the 
fund established pursuant to ERISA 
section 4005(a)) to pay guaranteed bene-
fits and related expenses under the 
plan while it was terminated are a debt 
of the restored plan. The terms and 
conditions for payment of this debt 
shall be determined by the PBGC. 

(b) Repayment terms. The PBGC shall 
prescribe reasonable terms and condi-
tions for payment of the debt described 
in paragraph (a) of this section, includ-
ing the number, amount and com-
mencement date of the payments. In 
establishing the terms, PBGC will con-
sider the cash needs of the plan, the 
timing and amount of contributions 
owed to the plan, the liquidity of plan 
assets, the interests of the single-em-
ployer insurance program, and any 
other factors PBGC deems relevant. 
PBGC may, in its discretion, revise any 
of the payment terms and conditions, 
upon written notice to the plan admin-
istrator in accordance with paragraph 
(c) of this section. 

(c) Notification to plan administrator. 
Whenever the PBGC issues or has 
issued a plan restoration order, it shall 
send a written notice to the plan ad-
ministrator of the restored plan advis-
ing the plan administrator of the 
amount owed the PBGC pursuant to 
paragraph (a) of this section. The no-
tice shall also include the terms and 
conditions for payment of this debt, as 
established under paragraph (b) of this 
section. 

PART 4050—MISSING 
PARTICIPANTS 

Subpart A—Single-Employer Plans 
Covered by Title IV 

Sec. 
4050.101 Purpose and scope. 
4050.102 Definitions. 
4050.103 Duties of plan administrator. 
4050.104 Diligent search. 
4050.105 Filing with PBGC. 
4050.106 Missing participant benefits. 
4050.107 PBGC discretion. 

Subpart B—Defined Contribution Plans 

4050.201 Purpose and scope. 
4050.202 Definitions. 
4050.203 Options and duties of plan. 
4050.204 Diligent search. 
4050.205 Filing with PBGC. 
4050.206 Missing participant benefits. 
4050.207 PBGC discretion. 

Subpart C—Certain Defined Benefit Plans 
Not Covered by Title IV 

4050.301 Purpose and scope. 
4050.302 Definitions. 
4050.303 Options and duties of plan adminis-

trator. 
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4050.304 Diligent search. 
4050.305 Filing with PBGC. 
4050.306 Missing participant benefits. 
4050.307 PBGC discretion. 

Subpart D—Multiemployer Plans Covered 
by Title IV 

4050.401 Purpose and scope. 
4050.402 Definitions. 
4050.403 Duties of plan sponsor. 
4050.404 Diligent search. 
4050.405 Filing with PBGC. 
4050.406 Missing participant benefits. 
4050.407 PBGC discretion. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1350. 

SOURCE: 82 FR 60818, Dec. 22, 2017, unless 
otherwise noted. 

Subpart A—Single-Employer Plans 
Covered by Title IV 

§ 4050.101 Purpose and scope. 
(a) In general. This subpart describes 

PBGC’s missing participants program 
for single-employer defined benefit re-
tirement plans covered by title IV of 
ERISA. The missing participants pro-
gram is a program to hold retirement 
benefits for missing participants and 
beneficiaries in terminated retirement 
plans and to help them find and receive 
the benefits being held for them. For a 
plan to which this subpart applies, this 
subpart describes what the plan must 
do upon plan termination if it has 
missing participants or beneficiaries 
who are entitled to distributions. This 
subpart applies to a plan only if it is a 
single-employer defined benefit plan 
that— 

(1) Is described in section 4021(a) of 
ERISA and not in any paragraph of 
section 4021(b) of ERISA and 

(2) Terminates in a standard termi-
nation or in a distress termination de-
scribed in section 4041(c)(3)(B)(i) or (ii) 
of ERISA (‘‘sufficient distress termi-
nation’’). 

(b) Plans that terminate but do not 
close out. This subpart does not apply 
to a plan that terminates but does not 
close out, such as a plan that termi-
nates in a distress termination de-
scribed in section 4041(c)(3)(B)(iii) of 
ERISA (‘‘insufficient distress termi-
nation’’). 

(c) Individual account plans. This sub-
part does not apply to an individual ac-
count plan under section 3(34) of 

ERISA, even if it is described in the 
same plan document as a plan to which 
this subpart applies. This subpart also 
does not apply to a plan to the extent 
that it is treated as an individual ac-
count plan under section 3(35)(B) of 
ERISA. For example, this subpart does 
not apply to employee contributions 
(or interest or earnings thereon) held 
as an individual account. (Subpart B 
deals with individual account plans.) 

§ 4050.102 Definitions. 
The following terms are defined in 

§ 4001.2 of this chapter: Annuity, Code, 
ERISA, insurer, irrevocable commit-
ment, PBGC, person, and plan adminis-
trator. In addition, for purposes of this 
subpart: 

Accrual cessation date for a partici-
pant under a subpart A plan means the 
date the participant stopped accruing 
benefits under the terms of the plan. 

Accumulated single sum means, with 
respect to a missing distributee, the 
distributee’s benefit transfer amount 
accumulated at the missing partici-
pants interest rate from the benefit de-
termination date to the date when 
PBGC makes or commences payment 
to or with respect to the distributee. 

Benefit determination date with re-
spect to a subpart A plan means the 
single date selected by the plan admin-
istrator for valuing benefits under 
§ 4050.103(d); this date must be during 
the period beginning on the first day a 
distribution is made pursuant to close- 
out of the plan to a distributee who is 
not a missing distributee and ending on 
the last day such a distribution is 
made. 

Benefit transfer amount for a missing 
distributee of a subpart A plan means 
the amount determined by the plan ad-
ministrator under § 4050.103(d) in the 
close-out of the plan. 

Close-out or close out with respect to a 
subpart A plan means the process of 
the final distribution or transfer of as-
sets pursuant to the termination of the 
plan. 

De minimis means, with respect to the 
value of a benefit (or other amount), 
that the value does not exceed the 
amount specified under section 203(e)(1) 
of ERISA and section 411(a)(11)(A) of 
the Code (without regard to plan provi-
sions). 
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Distributee means, with respect to a 
subpart A plan, a participant or bene-
ficiary entitled to a distribution under 
the plan pursuant to the close-out of 
the plan. 

Missing, with respect to a distributee 
under a subpart A plan, means that any 
one or more of the following three con-
ditions exists upon close-out of the 
plan. 

(1) The plan administrator does not 
know with reasonable certainty the lo-
cation of the distributee. 

(2) Under the terms of the plan, the 
distributee’s benefit is to be paid in a 
lump sum without the distributee’s 
consent, and the distributee has not re-
sponded to a notice about the distribu-
tion of the lump sum. 

(3) Under the terms of the plan and 
any election made by the distributee, 
the distributee’s benefit is to be paid in 
a lump sum, but the distributee does 
not accept the lump sum. For this pur-
pose, a lump sum paid by check is not 
accepted if the check remains uncashed 
after— 

(i) A ‘‘cash-by’’ date prescribed (on 
the check or in an accompanying no-
tice) that is at least 45 days after the 
issuance of the check, or 

(ii) If no such ‘‘cash-by’’ date is so 
prescribed, the check’s stale date. 

Missing participants forms and instruc-
tions means the forms and instructions 
provided by PBGC for use in connec-
tion with the missing participants pro-
gram. 

Missing participants interest rate 
means, for each month, the applicable 
federal mid-term rate (as determined 
by the Secretary of the Treasury pur-
suant to section 1274(d)(1)(C)(ii) of the 
Code) for that month, compounded 
monthly. 

Normal retirement date for a partici-
pant under a subpart A plan means the 
normal retirement date of the partici-
pant under the terms of the plan. 

Pay-status or pay status means one of 
the following (according to context): 

(1) With respect to a benefit, that 
payment of the benefit has actually 
started before the benefit determina-
tion date; or 

(2) With respect to a distributee, that 
payment of the distributee’s benefit 
has actually started before the benefit 
determination date. 

PBGC missing participants assumptions 
means the actuarial assumptions pre-
scribed in §§ 4044.51 through 4044.57 of 
this chapter with the following modi-
fications: 

(1) The present value is determined 
as of the benefit determination date in-
stead of the plan termination date. 

(2) The mortality assumption is a 
fixed blend of 50 percent of the healthy 
male mortality rates in § 4044.53(c)(1) of 
this chapter and 50 percent of the 
healthy female mortality rates in 
§ 4044.53(c)(2) of this chapter. 

(3) No adjustment is made for loading 
expenses under § 4044.52(d) of this chap-
ter. 

(4) The interest assumption used is 
the assumption applicable to valu-
ations occurring in January of the cal-
endar year in which the benefit deter-
mination date occurs. 

(5) The assumed payment form of a 
benefit not in pay status is a straight 
life annuity. 

(6) Pre-retirement death benefits are 
disregarded. 

(7) Notwithstanding the expected re-
tirement age (XRA) assumptions in 
§§ 4044.55 through 4044.57 of this chap-
ter,— 

(i) In the case of a participant who is 
not in pay status and whose normal re-
tirement date is on or after the benefit 
determination date, benefits are as-
sumed to commence at the XRA, deter-
mined using the high retirement rate 
category under Table II–C of appendix 
D to part 4044 of this chapter; 

(ii) In the case of a participant who is 
not in pay status and whose normal re-
tirement date is before the benefit de-
termination date, benefits are assumed 
to commence on the participant’s nor-
mal retirement date (or accrual ces-
sation date if later); 

(iii) In the case of a participant who 
is in pay status, benefits are assumed 
to commence on the date on which ben-
efits actually commenced; and 

(iv) In the case of a beneficiary, bene-
fits are assumed to commence on the 
benefit determination date or, if later, 
the earliest date the beneficiary can 
begin to receive benefits. 

Plan lump sum assumptions means, 
with respect to a subpart A plan, the 
following: 
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(1) If the plan specifies actuarial as-
sumptions and methods to be used to 
calculate a lump sum distribution, 
such actuarial assumptions and meth-
ods, or 

(2) Otherwise, the actuarial assump-
tions specified under section 205(g)(3) of 
ERISA and section 417(e)(3) of the 
Code, determined as of the benefit de-
termination date, including use of the 
missing participants interest rate to 
calculate the present value as of the 
benefit determination date of a pay-
ment or payments missed in the past. 

QDRO means a qualified domestic re-
lations order as defined in section 
206(d)(3) of ERISA and section 414(p) of 
the Code. 

Qualified survivor of a participant or 
beneficiary under a subpart A plan 
means, for any benefit with respect to 
the participant or beneficiary,— 

(1) A person who survives the partici-
pant or beneficiary and is entitled 
under applicable provisions of a QDRO 
to receive the benefit; 

(2) A person that is identified by the 
plan in a submission to PBGC by the 
plan as being entitled under applicable 
plan provisions (including elections, 
designations, and waivers consistent 
with such provisions) to receive the 
benefit; or 

(3) If no such person is so entitled, a 
survivor of the participant or bene-
ficiary who is the participant’s or bene-
ficiary’s living— 

(i) Spouse, or if none, 
(ii) Child, or if none, 
(iii) Parent, or if none, 
(iv) Sibling. 
Subpart A plan or plan means a plan 

to which this subpart A applies, as de-
scribed in § 4050.101. 

§ 4050.103 Duties of plan adminis-
trator. 

(a) Providing for benefits. For each dis-
tributee who is missing upon close-out 
of a subpart A plan, the plan adminis-
trator must provide for the 
distributee’s plan benefits either— 

(1) By purchasing an irrevocable com-
mitment from an insurer, or 

(2) By— 
(i) Determining the distributee’s ben-

efit transfer amount under paragraph 
(d) of this section, and 

(ii) Transferring to PBGC as de-
scribed in this subpart A an amount 
equal to the distributee’s benefit trans-
fer amount. 

(b) Diligent search. For each dis-
tributee whose location the plan ad-
ministrator does not know with rea-
sonable certainty upon close-out of a 
subpart A plan, the plan administrator 
must have conducted a diligent search 
as described in § 4050.104. 

(c) Filing with PBGC. For each dis-
tributee who is missing upon close-out 
of a subpart A plan, the plan adminis-
trator must file with PBGC as de-
scribed in § 4050.105. 

(d) Benefit transfer amount. The ben-
efit transfer amount for a missing dis-
tributee is the amount determined by 
the plan administrator as of the benefit 
determination date using whichever 
one of the following three methods ap-
plies: 

(1) De minimis. If the single sum actu-
arial equivalent of the distributee’s 
benefits (including any payments 
missed in the past) determined using 
plan lump sum assumptions is de mini-
mis, then the missing distributee’s ben-
efit transfer amount is equal to that 
single sum. 

(2) Non-de minimis; single sum payment 
cannot be elected. If the single sum ac-
tuarial equivalent of the distributee’s 
benefits (including any payments 
missed in the past) determined using 
plan lump sum assumptions is not de 
minimis, and a single sum payment 
cannot be elected, then the missing 
distributee’s benefit transfer amount is 
the present value of the distributee’s 
accrued benefit determined using 
PBGC missing participants assump-
tions, plus 

(i) For a missing distributee not in 
pay status whose normal retirement 
date (or accrual cessation date if later) 
precedes the benefit determination 
date, the aggregate value of payments 
of the straight life annuity that would 
have been payable beginning on the 
normal retirement date (or accrual ces-
sation date if later), accumulated at 
the missing participants interest rate 
from the date each payment would 
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have been made to the benefit deter-
mination date, assuming that the dis-
tributee survived to the benefit deter-
mination date, as determined by the 
plan administrator; or 

(ii) For a missing distributee in pay 
status, the aggregate value of pay-
ments of the pay status annuity due 
but not made, accumulated at the 
missing participants interest rate from 
each payment due date to the benefit 
determination date, assuming that the 
distributee survived to the benefit de-
termination date. 

(3) Non-de minimis; single sum payment 
can be elected. If the single sum actu-
arial equivalent of the distributee’s 
benefits (including any payments 
missed in the past) determined using 
plan lump sum assumptions is not de 
minimis, and a single sum payment can 
be elected, then the missing 
distributee’s benefit transfer amount is 
the greater of the amounts determined 
using the methodology in paragraph 
(d)(1) or (d)(2) of this section. 

§ 4050.104 Diligent search. 

(a) Search requirement. The plan ad-
ministrator of a subpart A plan must, 
within the time frame described in 
paragraph (d) of this section, have dili-
gently searched for each distributee of 
the plan whose location the plan ad-
ministrator does not know with rea-
sonable certainty upon close-out, using 
one of the following two methods: 

(1) For any distributee, regardless of 
the size of the distributee’s benefit, the 
commercial locator service method de-
scribed in paragraph (b) of this section; 
or 

(2) For a distributee whose normal 
retirement benefit is not more than $50 
per month, the records search method 
described in paragraph (c) of this sec-
tion. 

(b) Commercial locator service method— 
(1) In general. Using the commercial lo-
cator service method means paying a 
commercial locator service to search 
for information to locate a distributee. 

(2) Meaning of ‘‘commercial locator 
service.’’ For purposes of this section, a 
commercial locator service is a busi-
ness that holds itself out as a finder of 
lost persons for compensation using in-
formation from a database maintained 

by a consumer reporting agency (as de-
fined in 15 U.S.C. 1681a(f)). 

(c) Records search method—(1) In gen-
eral. Using the records search method 
means searching for information to lo-
cate a distributee by doing all of the 
following to the extent reasonably fea-
sible and affordable: 

(i) Searching the records of the plan 
for information to locate the dis-
tributee. 

(ii) Searching the records of the 
plan’s contributing sponsor that is the 
most recent employer of the dis-
tributee for information to locate the 
distributee. 

(iii) Searching the records of each re-
tirement or welfare plan of the plan’s 
contributing sponsor in which the dis-
tributee was a participant for informa-
tion to locate the distributee. 

(iv) Contacting each beneficiary of 
the distributee identified from the 
records referred to in paragraphs 
(c)(1)(i), (ii), and (iii) of this section for 
information to locate the distributee. 

(v) Using an internet search method 
for which no fee is charged, such as a 
search engine, a network database, a 
public record database (such as those 
for licenses, mortgages, and real estate 
taxes) or a ‘‘social media’’ website. 

(2) Limits on method. For purposes of 
this section— 

(i) Searching is not feasible to the ex-
tent that, as a practical matter, it is 
thwarted by legal or practical lack of 
access to records, and 

(ii) Searching is not affordable to the 
extent that the cost of searching (in-
cluding the value of labor) is more than 
a reasonable fraction of the benefit of 
the distributee being searched for. In 
no event would searching need to be 
pursued beyond the point where the 
cost equals the value of the benefit. 

(d) Time frame. A search for a dis-
tributee under this section must have 
been made within nine months before a 
filing is made under § 4050.105 identi-
fying the distributee as a missing dis-
tributee. 

§ 4050.105 Filing with PBGC. 

(a) What to file. The plan adminis-
trator of a subpart A plan must file 
with PBGC the information specified in 
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the missing participants forms and in-
structions and, for a missing dis-
tributee referred to in § 4050.103(a)(2), 
payment of— 

(1) The benefit transfer amount for 
the missing distributee; 

(2) If the benefit transfer amount is 
paid more than 90 days after the ben-
efit determination date, interest on the 
benefit transfer amount computed at 
the missing participants interest rate 
for the period beginning on the 90th 
day after the benefit determination 
date and ending on the date the benefit 
transfer amount is paid to PBGC; and 

(3) Any fee provided for in the miss-
ing participants forms and instruc-
tions. 

(b) When to file. The plan adminis-
trator must file the information and 
payments referred to in paragraph (a) 
of this section in accordance with the 
missing participants forms and instruc-
tions. Payment of a benefit transfer 
amount will, if considered timely made 
for purposes of this paragraph (b), be 
considered timely made for purposes of 
part 4041 of this chapter. 

(c) Place, method and date of filing; 
time periods. (1) For rules about where 
to file, see § 4000.4 of this chapter. 

(2) For rules about permissible meth-
ods of filing with PBGC under this sub-
part, see subpart A of part 4000 of this 
chapter. 

(3) For rules about the date that a 
submission under this subpart was filed 
with PBGC, see subpart C of part 4000 
of this chapter. 

(4) For rules about any time period 
for filing under this subpart, see sub-
part D of part 4000 of this chapter. 

(d) Supplemental information. Within 
30 days after a written request by 
PBGC (or such other time as may be 
specified in the request), the plan ad-
ministrator of a subpart A plan re-
quired to file under paragraph (a) of 
this section must file with PBGC sup-
plemental information for any proper 
purpose under the missing participants 
program. 

(e) Reliance. As administrator of the 
missing participants program, PBGC 
will rely on determinations made and 
information reported by plan adminis-
trators in connection with the pro-
gram. This reliance does not affect 
PBGC’s authority as administrator of 

the title IV insurance program to audit 
or make inquiries of subpart A plans, 
including about the amount to which a 
missing distributee may be entitled. 

§ 4050.106 Missing participant benefits. 
(a) In general—(1) Benefit transfer 

amount not paid. If a subpart A plan 
files with PBGC information about an 
irrevocable commitment provided by 
the subpart A plan for a missing dis-
tributee, PBGC will provide informa-
tion about the irrevocable commit-
ment to the distributee or another 
claimant that may be entitled to pay-
ment pursuant to the irrevocable com-
mitment. 

(2) Benefit transfer amount paid. If a 
subpart A plan pays PBGC a benefit 
transfer amount for a missing dis-
tributee, PBGC will pay benefits with 
respect to the missing distributee in 
accordance with this section, subject 
to the provisions of a QDRO. 

(b) Benefits for missing distributees who 
are participants. Paragraphs (c), (d), (e), 
and (k) of this section describe the ben-
efits that PBGC will pay to a non-pay 
status missing participant of a subpart 
A plan who claims a benefit under the 
missing participants program. 

(c) De minimis benefit. If the benefit 
transfer amount of a participant de-
scribed in paragraph (b) of this section 
is de minimis, PBGC will pay the par-
ticipant a lump sum equal to the accu-
mulated single sum. 

(d) Non-de minimis benefit of unmarried 
participant. If the benefit transfer 
amount of an unmarried participant 
described in paragraph (b) of this sec-
tion is not de minimis, PBGC will pay 
the participant either the annuity de-
scribed in paragraph (d)(1) of this sec-
tion, beginning not before age 55, and 
(if applicable) the make-up amount de-
scribed in paragraph (d)(2) of this sec-
tion; or, if the participant could have 
elected a lump sum under the subpart 
A plan, and the participant so elects 
under the missing participants pro-
gram, the lump sum described in para-
graph (d)(3) of this section. 

(1) Annuity. The annuity described in 
this paragraph (d)(1) is either— 

(i) Straight life annuity. A straight life 
annuity in the amount that the sub-
part A plan would have paid the partic-
ipant, starting at the date that PBGC 
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payments start (or, if earlier, the later 
of the participant’s normal retirement 
date or accrual cessation date), as re-
ported to PBGC by the subpart A plan 
(including any early retirement sub-
sidies), or through linear interpolation 
for participants who start payments 
between integral ages; or 

(ii) Other form of annuity. At the par-
ticipant’s election, any form of annuity 
available to the participant under 
§ 4022.8 of this chapter, in an amount 
that is actuarially equivalent to the 
straight life annuity in paragraph 
(d)(1)(i) of this section as of the date 
that PBGC payments start (or, if ear-
lier, the later of the participant’s nor-
mal retirement date or accrual ces-
sation date), determined using the ac-
tuarial assumptions in § 4022.8(c)(7) of 
this chapter. 

(2) Make-up amount. If PBGC begins 
to pay the annuity under paragraph 
(d)(1) of this section after the normal 
retirement date (or accrual cessation 
date if later), the make-up amount de-
scribed in this paragraph (d)(2) is a 
lump sum equal to the aggregate value 
of payments of the annuity that would 
have been payable to the participant 
(in the elected form) beginning on the 
normal retirement date (or accrual ces-
sation date if later), accumulated at 
the missing participants interest rate 
from the date each payment would 
have been made to the date when PBGC 
begins to pay the annuity. 

(3) Lump sum. The lump sum de-
scribed in this paragraph (d)(3) is equal 
to the participant’s accumulated single 
sum. 

(e) Non-de minimis benefit of married 
participant. If the benefit transfer 
amount of a married participant de-
scribed in paragraph (b) of this section 
is not de minimis, PBGC will pay the 
participant either the annuity de-
scribed in paragraph (e)(1) of this sec-
tion, beginning not before age 55, and 
(if applicable) the make-up amount de-
scribed in paragraph (e)(2) of this sec-
tion; or, if the participant could have 
elected a lump sum under the subpart 
A plan, and the participant so elects 
under the missing participants pro-
gram with the consent of the partici-
pant’s spouse, the lump sum described 
in paragraph (e)(3) of this section. 

(1) Annuity. The annuity described in 
this paragraph (e)(1) is either— 

(i) Joint and survivor annuity. A joint 
and 50 percent survivor annuity in an 
amount that is actuarially equivalent 
to the straight life annuity under para-
graph (d)(1)(i) of this section as of the 
date that PBGC payments start (or, if 
earlier, the later of the participant’s 
normal retirement date or accrual ces-
sation date), determined using the ac-
tuarial assumptions in § 4022.8(c)(7) of 
this chapter; or 

(ii) Other form of annuity. At the par-
ticipant’s election, with the consent of 
the participant’s spouse, any form of 
annuity available to the participant 
under § 4022.8 of this chapter, in an 
amount that is actuarially equivalent 
to the joint and 50 percent survivor an-
nuity under paragraph (e)(1)(i) of this 
section as of the date that PBGC pay-
ments start (or, if earlier, the later of 
the participant’s normal retirement 
date or accrual cessation date), deter-
mined using the actuarial assumptions 
in § 4022.8(c)(7) of this chapter. 

(2) Make-up amount. If PBGC begins 
to pay the annuity under paragraph 
(e)(1) of this section after the normal 
retirement date (or accrual cessation 
date if later), the make-up amount de-
scribed in this paragraph (e)(2) is a 
lump sum equal to the aggregate value 
of payments of the annuity that would 
have been payable to the participant 
beginning on the normal retirement 
date (or accrual cessation date if 
later), accumulated at the missing par-
ticipants interest rate from the date 
each payment would have been made to 
the date when PBGC begins to pay the 
annuity. 

(3) Lump sum. The lump sum de-
scribed in this paragraph (e)(3) is equal 
to the participant’s accumulated single 
sum. 

(f) Benefits with respect to deceased 
missing distributees who were partici-
pants. Paragraphs (g), (h), (i), (j), and 
(k) of this section describe the benefits 
that PBGC will pay with respect to a 
non-pay status missing participant of a 
subpart A plan who dies without re-
ceiving a benefit under the missing 
participants program. 

(g) De minimis benefit. If the benefit 
transfer amount of a participant de-
scribed in paragraph (f) of this section 
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is de minimis, PBGC will pay to the 
qualified survivor(s) of the participant 
a lump sum equal to the participant’s 
accumulated single sum. 

(h) Non-de minimis benefit; unmarried 
participant. In the case of an unmarried 
participant described in paragraph (f) 
of this section whose benefit transfer 
amount is not de minimis,— 

(1) Death before normal retirement date. 
If the participant dies before the nor-
mal retirement date (or accrual ces-
sation date if later), PBGC will pay no 
benefits with respect to the partici-
pant; and 

(2) Death after normal retirement date. 
If the participant dies on or after the 
normal retirement date (or accrual ces-
sation date if later), PBGC will pay to 
the participant’s qualified survivor(s) 
an amount equal to the aggregate 
value of payments of the straight life 
annuity described in paragraph (d)(1)(i) 
of this section that would have been 
payable to the participant from the 
normal retirement date (or accrual ces-
sation date if later) to the participant’s 
date of death, accumulated at the miss-
ing participants interest rate from the 
date each payment would have been 
made to the date when PBGC pays the 
qualified survivor(s). 

(i) Non-de minimis benefit; married par-
ticipant with living spouse. In the case of 
a married participant described in 
paragraph (f) of this section whose ben-
efit transfer amount is not de minimis 
and whose spouse survives the partici-
pant and claims a benefit under the 
missing participants program, PBGC 
will pay the spouse, beginning not be-
fore the participant would have 
reached age 55, the annuity (if any) de-
scribed in paragraph (i)(1) of this sec-
tion and the make-up amounts (if ap-
plicable) described in paragraph (i)(2) 
of this section, except that PBGC will 
pay the spouse, as a lump sum, the 
small benefit described in paragraph 
(i)(3) of this section. 

(1) Annuity. The annuity described in 
this paragraph (i)(1) is the survivor 
portion of a joint and 50 percent sur-
vivor annuity that is actuarially equiv-
alent as of the assumed starting date 
(determined using the actuarial as-
sumptions in § 4022.8(c)(7) of this chap-
ter) to the straight life annuity in the 
amount that the subpart A plan would 

have paid the participant with an as-
sumed starting date of— 

(i) The date when the participant 
would have reached age 55, if the par-
ticipant died before that date, or 

(ii) The participant’s date of death, if 
the participant died between age 55 and 
the normal retirement date (or accrual 
cessation date if later), or 

(iii) The normal retirement date (or 
accrual cessation date if later), if the 
participant died after that date. 

(2) Make-up amounts. The make-up 
amounts described in this paragraph 
(i)(2) are the amounts described in 
paragraphs (i)(2)(i) and (ii) of this sec-
tion. 

(i) Payments from participant’s death or 
55th birthday to commencement of sur-
vivor annuity. The make-up amount de-
scribed in this paragraph (i)(2)(i) is a 
lump sum equal to the aggregate value 
of payments of the survivor portion of 
the joint and 50 percent survivor annu-
ity described in paragraph (i)(1) of this 
section that would have been payable 
to the spouse beginning on the later of 
the participant’s date of death or the 
date when the participant would have 
reached age 55, accumulated at the 
missing participants interest rate from 
the date each payment would have 
been made to the date when PBGC pays 
the spouse. 

(ii) Payments from normal retirement 
date to participant’s death. The make-up 
amount described in this paragraph 
(i)(2)(ii) is a lump sum equal to the ag-
gregate value of payments (if any) of 
the joint portion of the joint and 50 
percent survivor annuity described in 
paragraph (i)(1) of this section that 
would have been payable to the partici-
pant from the normal retirement date 
(or accrual cessation date if later) to 
the participant’s date of death there-
after, accumulated at the missing par-
ticipants interest rate from the date 
each payment would have been made to 
the date when PBGC pays the spouse. 

(3) Small benefit. If the sum of the ac-
tuarial present value of the annuity de-
scribed in paragraph (i)(1) of this sec-
tion plus the make-up amounts de-
scribed in paragraph (i)(2) of this sec-
tion is de minimis, then the lump sum 
that PBGC will pay the spouse under 
this paragraph (i)(3) is an amount equal 
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to that sum. For this purpose, the ac-
tuarial present value of the annuity is 
determined using the actuarial as-
sumptions in § 4022.8(c)(7) of this chap-
ter as of the date when PBGC pays the 
spouse. 

(j) Non-de minimis benefit; married par-
ticipant with deceased spouse. In the 
case of a married participant described 
in paragraph (f) of this section whose 
benefit transfer amount is not de mini-
mis and whose spouse survives the par-
ticipant but dies without receiving a 
benefit under the missing participants 
program, PBGC will pay to the quali-
fied survivor(s) of the participant’s 
spouse the make-up amount described 
in paragraph (j)(1) of this section and 
to the qualified survivor(s) of the par-
ticipant the make-up amount described 
in paragraph (j)(2) of this section. 

(1) Payments from participant’s death 
or 55th birthday to spouse’s death. The 
make-up amount described in this 
paragraph (j)(1) is a lump sum equal to 
the aggregate value of payments of the 
survivor portion of the joint and 50 per-
cent survivor annuity described in 
paragraph (i)(1) of this section that 
would have been payable to the spouse 
from the later of the participant’s date 
of death or the date when the partici-
pant would have reached age 55 to the 
spouse’s date of death, accumulated at 
the missing participants interest rate 
from the date each payment would 
have been made to the date when PBGC 
pays the spouse’s qualified survivor(s). 

(2) Payments from normal retirement 
date to participant’s death. The make-up 
amount described in this paragraph 
(j)(2) is a lump sum equal to the aggre-
gate value of payments of the joint 
portion of the joint and 50 percent sur-
vivor annuity described in paragraph 
(i)(1) of this section that would have 
been payable to the participant from 
the normal retirement date (or accrual 
cessation date if later) to the partici-
pant’s date of death thereafter, accu-
mulated at the missing participants in-
terest rate from the date each payment 
would have been made to the date when 
PBGC pays the participant’s qualified 
survivor(s). 

(k) Benefits under contributory plans. 
If a subpart A plan reports to PBGC 
that a portion of a missing partici-
pant’s benefit transfer amount rep-

resents accumulated contributions as 
described in section 204(c)(2)(C) of 
ERISA and section 411(c)(2)(C) of the 
Code, PBGC will pay with respect to 
the missing participant at least the 
amount of accumulated contributions 
as reported by the subpart A plan, ac-
cumulated at the missing participants 
interest rate from the benefit deter-
mination date to the date when PBGC 
makes payment. 

(l) Date for determining marital status. 
For purposes of this section, whether a 
participant is married, and if so the 
identity of the spouse, is determined as 
of the earlier of— 

(1) The date the participant receives 
or begins to receive a benefit, or 

(2) The date the participant dies. 

§ 4050.107 PBGC discretion. 
PBGC may in appropriate cir-

cumstances extend deadlines, excuse 
noncompliance, and grant waivers with 
regard to any provision of this subpart 
to promote the purposes of the missing 
participants program and title IV of 
ERISA. Like circumstances will be 
treated in like manner under this sec-
tion. 

Subpart B—Defined Contribution 
Plans 

§ 4050.201 Purpose and scope. 
(a) In general. This subpart describes 

PBGC’s missing participants program 
for single-employer and multiemployer 
defined contribution retirement plans. 
The missing participants program is a 
program to hold retirement benefits for 
missing participants and beneficiaries 
in terminated retirement plans and to 
help them find and receive the benefits 
being held for them. For a plan to 
which this subpart applies, this subpart 
describes what the plan must do upon 
plan termination if it elects to use the 
missing participants program for miss-
ing participants and beneficiaries who 
are entitled to distributions. This sub-
part applies to a plan only if it is a 
plan— 

(1) That— 
(i) Is a defined contribution (indi-

vidual account) plan described in sec-
tion 3(34) of ERISA; or 

(ii) Is treated as a defined contribu-
tion (individual account) plan under 
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section (3)(35) of ERISA (to the extent 
so treated); 

(2) That is described in section 4021(a) 
of ERISA and not in any paragraph of 
section 4021(b) of ERISA other than 
paragraph (1), (5), (12), or (13), including 
a plan described in section 403(b) of the 
Code under which benefits are provided 
through custodial accounts described 
in section 403(b)(7) of the Code; 

(3) That, if it is a transferring plan, 
pays all benefit transfer amounts to 
PBGC in money, consistent with plan 
provisions and applicable law; and 

(4) That terminates and closes out. 
(b) Defined contribution plans that are 

part of defined benefit plans. This sub-
part does not fail to apply to a plan 
merely because the plan is described in 
the same plan document as a defined 
benefit plan (to which this subpart does 
not apply). For example, this subpart 
may apply to employee contributions 
(or interest or earnings thereon) held 
as an individual account under a de-
fined benefit plan. 

(c) Defined contribution plans that are 
abandoned plans. This subpart does not 
fail to apply to a plan merely because 
the plan is an abandoned plan, as de-
fined in 29 CFR 2578.1. 

§ 4050.202 Definitions. 
The following terms are defined in 

§ 4001.2 of this chapter: Annuity, Code, 
ERISA, PBGC, and person. In addition, 
for purposes of this subpart: 

Accumulated single sum means, with 
respect to a missing distributee, the 
distributee’s benefit transfer amount 
accumulated at the missing partici-
pants interest rate from the date when 
the subpart B plan pays PBGC the ben-
efit transfer amount for the missing 
distributee to the date when PBGC 
makes or commences payment to or 
with respect to the distributee. 

Benefit conversion assumptions means, 
with respect to an annuity, the appli-
cable mortality table and applicable 
interest rate under section 205(g)(3) of 
ERISA and section 417(e)(3) of the Code 
for January of the calendar year in 
which PBGC begins paying the annu-
ity. 

Benefit transfer amount for a missing 
distributee in a transferring plan 
means the amount available for dis-
tribution to the distributee in connec-

tion with the close-out of the subpart B 
plan. 

Close-out or close out with respect to a 
subpart B plan means the process of 
the final distribution or transfer of as-
sets pursuant to the termination of the 
subpart B plan. 

De minimis means, with respect to the 
value of a benefit (or other amount), 
that the value does not exceed the 
amount specified under section 203(e)(1) 
of ERISA and section 411(a)(11)(A) of 
the Code (without regard to plan provi-
sions). 

Distributee means, with respect to a 
subpart B plan, a participant or bene-
ficiary entitled to a distribution under 
the plan pursuant to the close-out of 
the plan, except that a person is not a 
distributee if the subpart B plan trans-
fers assets to another pension plan 
(within the meaning of section 3(2) of 
ERISA) to pay the person’s benefits. 

Missing, with respect to a distributee 
under a subpart B plan, means that any 
one or more of the following three con-
ditions exists upon close-out of the 
plan. 

(1) The plan does not know with rea-
sonable certainty the location of the 
distributee. 

(2) The distributee has not elected a 
form of distribution in response to a 
notice about the distribution. 

(3) Under the terms of the plan and 
any election made by the distributee, 
the distributee’s benefit is to be paid in 
a lump sum, but the distributee does 
not accept the lump sum. For this pur-
pose, a lump sum paid by check is not 
accepted if the check remains uncashed 
after— 

(i) A ‘‘cash-by’’ date prescribed (on 
the check or in an accompanying no-
tice) that is at least 45 days after the 
issuance of the check, or 

(ii) If no such ‘‘cash-by’’ date is so 
prescribed, the check’s stale date. 

Missing participants forms and instruc-
tions means the forms and instructions 
provided by PBGC for use in connec-
tion with the missing participants pro-
gram. 

Missing participants interest rate 
means, for each month, the applicable 
federal mid-term rate (as determined 
by the Secretary of the Treasury pur-
suant to section 1274(d)(1)(C)(ii) of the 
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Code) for that month, compounded 
monthly. 

Notifying plan means a subpart B plan 
that elects notifying plan status in ac-
cordance with § 4050.203. 

QDRO means a qualified domestic re-
lations order as defined in section 
206(d)(3) of ERISA and section 414(p) of 
the Code. 

Qualified survivor of a participant or 
beneficiary under a subpart B plan 
means, for any benefit with respect to 
the participant or beneficiary,— 

(1) A person who survives the partici-
pant or beneficiary and is entitled 
under applicable provisions of a QDRO 
to receive the benefit; 

(2) A person that is identified by the 
plan in a submission to PBGC by the 
plan as being entitled under applicable 
plan provisions (including elections, 
designations, and waivers consistent 
with such provisions) to receive the 
benefit; or 

(3) If no such person is so entitled, a 
survivor of the participant or bene-
ficiary who is the participant’s or bene-
ficiary’s living— 

(i) Spouse, or if none, 
(ii) Child, or if none, 
(iii) Parent, or if none, 
(iv) Sibling. 
Subpart B plan or plan means a plan 

to which this subpart B applies, as de-
scribed in § 4050.201. 

Transferring plan means a subpart B 
plan that elects transferring plan sta-
tus in accordance with § 4050.203. 

§ 4050.203 Options and duties of plan. 

(a) Options. A subpart B plan that is 
closing out upon plan termination may 
(but need not) elect, by filing under 
§ 4050.205, that the subpart B plan— 

(1) Will be a ‘‘transferring plan,’’ that 
is, will pay a benefit transfer amount 
to PBGC for each distributee who is 
missing upon close-out of the plan and 
will be bound by the provisions of this 
subpart B to the extent that they apply 
to transferring plans, or 

(2) Will be a ‘‘notifying plan,’’ that is, 
will notify PBGC of the disposition of 
the benefits of each distributee identi-
fied in the filing who is missing upon 
close-out of the plan and will, with re-
spect to those distributees, be bound by 
the provisions of this subpart B to the 

extent that they apply to notifying 
plans. 

(b) Diligent search—(1) In general. Ex-
cept as provided in paragraph (b)(2) of 
this section, for each distributee whose 
location the plan does not know with 
reasonable certainty upon close-out of 
a subpart B plan, the plan must have 
conducted a diligent search as de-
scribed in § 4050.204. 

(2) Notifying plans. For a notifying 
plan, the requirement of paragraph 
(b)(1) of this section applies only to 
distributees identified in the filing 
with PBGC. 

(c) Filing with PBGC—(1) In general. 
Except as provided in paragraph (c)(2) 
of this section, for each distributee 
who is missing upon close-out of a sub-
part B plan, the plan must file with 
PBGC as described in § 4050.205. 

(2) Notifying plans. For a notifying 
plan, the requirement of paragraph 
(c)(1) of this section applies only to 
distributees identified in the filing 
with PBGC. 

§ 4050.204 Diligent search. 
(a) Search requirement—(1) In general. 

Except as provided in paragraph (a)(2) 
of this section, a subpart B plan must, 
within the time frame described in 
paragraph (b) of this section, have dili-
gently searched for each distributee of 
the plan whose location the plan does 
not know with reasonable certainty 
upon close-out in accordance with reg-
ulations and other applicable guidance 
issued by the Secretary of Labor under 
section 404 of ERISA. 

(2) Notifying plans. For a notifying 
plan, the requirement of paragraph 
(a)(1) of this section applies only to 
distributees identified in the filing 
with PBGC. 

(b) Time frame. A search for a missing 
distributee must be made within nine 
months before a filing is made under 
§ 4050.205 identifying the distributee as 
a missing distributee. 

§ 4050.205 Filing with PBGC. 
(a) What to file. A subpart B plan 

must file with PBGC the information 
specified in the missing participants 
forms and instructions, and if the plan 
is a transferring plan, payment of— 

(1) The benefit transfer amount for 
the missing distributee; and 
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(2) Any fee provided for in the miss-
ing participants forms and instruc-
tions. 

(b) When to file. The plan must file 
the information and payments referred 
to in paragraph (a) of this section in 
accordance with the missing partici-
pants forms and instructions. 

(c) Place, method and date of filing; 
time periods. (1) For rules about where 
to file, see § 4000.4 of this chapter. 

(2) For rules about permissible meth-
ods of filing with PBGC under this sub-
part, see subpart A of part 4000 of this 
chapter. 

(3) For rules about the date that a 
submission under this subpart was filed 
with PBGC, see subpart C of part 4000 
of this chapter. 

(4) For rules about any time period 
for filing under this subpart, see sub-
part D of part 4000 of this chapter. 

(d) Supplemental information. Within 
30 days after a written request by 
PBGC (or such other time as may be 
specified in the request), the plan ad-
ministrator of a subpart B plan re-
quired to file under paragraph (a) of 
this section must file with PBGC sup-
plemental information for any proper 
purpose under the missing participants 
program. 

(e) Reliance. As administrator of the 
missing participants program, PBGC 
will rely on determinations made and 
information reported by plans in con-
nection with the program. 

§ 4050.206 Missing participant benefits. 
(a) In general—(1) Notifying plan. If a 

notifying plan files with PBGC infor-
mation about a disposition of benefits 
made by the subpart B plan for a miss-
ing distributee, PBGC will provide in-
formation about the disposition of ben-
efits to the distributee or another 
claimant that may be entitled to the 
benefits. 

(2) Transferring plan. If a transferring 
plan pays PBGC a benefit transfer 
amount for a missing distributee, 
PBGC will pay benefits with respect to 
the missing distributee in accordance 
with this section, subject to the provi-
sions of a QDRO. 

(b) Benefits for missing distributees who 
are participants. Paragraphs (c), (d), and 
(e) of this section describe the benefits 
that PBGC will pay to a missing par-

ticipant of a subpart B plan who claims 
a benefit under the missing partici-
pants program. 

(c) De minimis benefit. If the benefit 
transfer amount of a participant de-
scribed in paragraph (b) of this section 
is de minimis, PBGC will pay the par-
ticipant a lump sum equal to the accu-
mulated single sum. 

(d) Non-de minimis benefit of unmarried 
participant. If the benefit transfer 
amount of an unmarried participant 
described in paragraph (b) of this sec-
tion is not de minimis, PBGC will pay 
the participant either the annuity de-
scribed in paragraph (d)(1) of this sec-
tion, beginning not before age 55; or, if 
the participant so elects, the lump sum 
described in paragraph (d)(2) of this 
section. 

(1) Annuity. The annuity described in 
this paragraph (d)(1) is, at the partici-
pant’s election, any form of annuity 
available to the participant under 
§ 4022.8 of this chapter, in an amount 
that is actuarially equivalent, under 
the benefit conversion assumptions, to 
the participant’s accumulated single 
sum. 

(2) Lump sum. The lump sum de-
scribed in this paragraph (d)(2) is the 
participant’s accumulated single sum. 

(e) Non-de minimis benefit of married 
participant. If the benefit transfer 
amount of a married participant de-
scribed in paragraph (b) of this section 
is not de minimis, PBGC will pay the 
participant either the annuity de-
scribed in paragraph (e)(1) of this sec-
tion, beginning not before age 55; or, if 
the participant so elects with the con-
sent of the participant’s spouse, the 
lump sum described in paragraph (e)(2) 
of this section. 

(1) Annuity. The annuity described in 
this paragraph (e)(1) is either— 

(i) Joint and survivor annuity. A joint 
and 50 percent survivor annuity in an 
amount that is actuarially equivalent, 
under the benefit conversion assump-
tions, to the participant’s accumulated 
single sum; or 

(ii) Other form of annuity. At the par-
ticipant’s election, with the consent of 
the participant’s spouse, any form of 
annuity available to the participant 
under § 4022.8 of this chapter, in an 
amount that is actuarially equivalent, 
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under the benefit conversion assump-
tions, to the participant’s accumulated 
single sum. 

(2) Lump sum. The lump sum de-
scribed in this paragraph (e)(2) is the 
participant’s accumulated single sum. 

(f) Benefits with respect to deceased 
missing distributees who were partici-
pants. Paragraphs (g), (h), and (i) of 
this section describe the benefits that 
PBGC will pay with respect to a miss-
ing participant of a subpart B plan who 
dies without receiving a benefit under 
the missing participants program. 

(g) De minimis benefit. If the benefit 
transfer amount of a participant de-
scribed in paragraph (f) of this section 
is de minimis, and the participant’s 
qualified survivor claims a benefit 
under the missing participants pro-
gram, PBGC will pay the claimant a 
lump sum equal to the participant’s ac-
cumulated single sum. 

(h) Non-de minimis benefit; non-spousal 
qualified survivor. If the benefit transfer 
amount of a married or unmarried par-
ticipant described in paragraph (f) of 
this section is not de minimis, and the 
participant’s qualified survivor is not 
the participant’s surviving spouse and 
claims a benefit under the missing par-
ticipants program, PBGC will pay the 
claimant a lump sum equal to the par-
ticipant’s accumulated single sum. 

(i) Non-de minimis benefit; surviving 
spouse is qualified survivor. If the benefit 
transfer amount of a married partici-
pant described in paragraph (f) of this 
section is not de minimis, and the par-
ticipant’s qualified survivor is the par-
ticipant’s surviving spouse and claims 
a benefit under the missing partici-
pants program, PBGC will, at the 
spouse’s election, either pay the 
spouse, beginning not before the partic-
ipant would have reached age 55, the 
annuity described in paragraph (i)(1) of 
this section; or pay the spouse the 
lump sum described in paragraph (i)(2) 
of this section. 

(1) Annuity. The annuity described in 
this paragraph (i)(1) is a straight life 
annuity for the life of the spouse in an 
amount that is actuarially equivalent, 
under the benefit conversion assump-
tions, to the participant’s accumulated 
single sum. 

(2) Lump sum. The lump sum de-
scribed in this paragraph (i)(2) is a 

lump sum equal to the participant’s ac-
cumulated single sum. 

(j) Date for determining marital status. 
For purposes of this section, whether a 
participant is married, and if so the 
identity of the spouse, is determined as 
of the earlier of— 

(1) The date the participant receives 
or begins to receive a benefit, or 

(2) The date the participant dies. 

§ 4050.207 PBGC discretion. 
PBGC may in appropriate cir-

cumstances extend deadlines, excuse 
noncompliance, and grant waivers with 
regard to any provision of this subpart 
to promote the purposes of the missing 
participants program and title IV of 
ERISA. Like circumstances will be 
treated in like manner under this sec-
tion. 

Subpart C—Certain Defined Ben-
efit Plans Not Covered by Title 
IV 

§ 4050.301 Purpose and scope. 
(a) In general. This subpart describes 

PBGC’s missing participants program 
for small professional service defined 
benefit retirement plans not covered by 
title IV of ERISA. The missing partici-
pants program is a program to hold re-
tirement benefits for missing partici-
pants and beneficiaries in terminated 
retirement plans and to help them find 
and receive the benefits being held for 
them. For a plan to which this subpart 
applies, this subpart describes what the 
plan must do upon plan termination if 
it elects to use the missing partici-
pants program for missing participants 
and beneficiaries who are entitled to 
distributions. This subpart applies to a 
plan only if it is a single-employer de-
fined benefit plan that— 

(1) Is described in section 4021(a) of 
ERISA and not in any paragraph of 
section 4021(b) of ERISA other than 
paragraph (13), and 

(2) Terminates and closes out with 
sufficient assets to satisfy all liabil-
ities with respect to employees and 
their beneficiaries. 

(b) Individual account plans. This sub-
part does not apply to an individual ac-
count plan under section 3(34) of 
ERISA, even if it is described in the 
same plan document as a plan to which 
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this subpart applies. This subpart also 
does not apply to a plan to the extent 
that it is treated as an individual ac-
count plan under section 3(35)(B) of 
ERISA. For example, this subpart does 
not apply to employee contributions 
(or interest or earnings thereon) held 
as an individual account. (Subpart B 
deals with individual account plans.) 

§ 4050.302 Definitions. 
The following terms are defined in 

§ 4001.2 of this chapter: Annuity, Code, 
ERISA, PBGC, person, and plan admin-
istrator. In addition, for purposes of 
this subpart: 

Accrual cessation date for a partici-
pant under a subpart C plan means the 
date the participant stopped accruing 
benefits under the terms of the plan. 

Accumulated single sum means, with 
respect to a missing distributee, the 
distributee’s benefit transfer amount 
accumulated at the missing partici-
pants interest rate from the benefit de-
termination date to the date when 
PBGC makes or commences payment 
to or with respect to the distributee. 

Benefit determination date with re-
spect to a subpart C plan means the 
single date selected by the plan admin-
istrator for valuing benefits under 
§ 4050.303(d); this date must be during 
the period beginning on the first day a 
distribution is made pursuant to close- 
out of the plan to a distributee who is 
not a missing distributee and ending on 
the last day such a distribution is 
made. 

Benefit transfer amount for a missing 
distributee in a transferring plan 
means the amount determined by the 
plan administrator under § 4050.303(d) in 
the close-out of the subpart C plan. 

Close-out or close out with respect to a 
subpart C plan means the process of 
the final distribution or transfer of as-
sets pursuant to the termination of the 
subpart C plan. 

De minimis means, with respect to the 
value of a benefit (or other amount), 
that the value does not exceed the 
amount specified under section 203(e)(1) 
of ERISA and section 411(a)(11)(A) of 
the Code (without regard to plan provi-
sions). 

Distributee means, with respect to a 
subpart C plan, a participant or bene-
ficiary entitled to a distribution under 

the subpart C plan pursuant to the 
close-out of the subpart C plan, except 
that a person is not a distributee if the 
subpart C plan transfers assets to an-
other pension plan (within the meaning 
of section 3(2) of ERISA) to pay the 
person’s benefits. 

Missing, with respect to a distributee 
under a subpart C plan, means that any 
one or more of the following three con-
ditions exists upon close-out of the 
plan. 

(1) The plan administrator does not 
know with reasonable certainty the lo-
cation of the distributee. 

(2) Under the terms of the plan, the 
distributee’s benefit is to be paid in a 
lump sum without the distributee’s 
consent, and the distributee has not re-
sponded to a notice about the distribu-
tion of the lump sum. 

(3) Under the terms of the plan and 
any election made by the distributee, 
the distributee’s benefit is to be paid in 
a lump sum, but the distributee does 
not accept the lump sum. For this pur-
pose, a lump sum paid by check is not 
accepted if the check remains uncashed 
after— 

(i) A ‘‘cash-by’’ date prescribed (on 
the check or in an accompanying no-
tice) that is at least 45 days after the 
issuance of the check, or 

(ii) If no such ‘‘cash-by’’ date is so 
prescribed, the check’s stale date. 

Missing participants forms and instruc-
tions means the forms and instructions 
provided by PBGC for use in connec-
tion with the missing participants pro-
gram. 

Missing participants interest rate 
means, for each month, the applicable 
federal mid-term rate (as determined 
by the Secretary of the Treasury pur-
suant to section 1274(d)(1)(C)(ii) of the 
Code) for that month, compounded 
monthly. 

Normal retirement date for a partici-
pant under a subpart C plan means the 
normal retirement date of the partici-
pant under the terms of the plan. 

Notifying plan means a subpart C plan 
for which the plan administrator elects 
notifying plan status in accordance 
with § 4050.303. 

Pay-status or pay status means one of 
the following (according to context): 

(1) With respect to a benefit, that 
payment of the benefit has actually 
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started before the benefit determina-
tion date; or 

(2) With respect to a distributee, that 
payment of the distributee’s benefit 
has actually started before the benefit 
determination date. 

PBGC missing participants assumptions 
means the actuarial assumptions pre-
scribed in §§ 4044.51 through 4044.57 of 
this chapter with the following modi-
fications: 

(1) The present value is determined 
as of the benefit determination date in-
stead of the plan termination date. 

(2) The mortality assumption is a 
fixed blend of 50 percent of the healthy 
male mortality rates in § 4044.53(c)(1) of 
this chapter and 50 percent of the 
healthy female mortality rates in 
§ 4044.53(c)(2) of this chapter. 

(3) No adjustment is made for loading 
expenses under § 4044.52(d) of this chap-
ter. 

(4) The interest assumption used is 
the assumption applicable to valu-
ations occurring in January of the cal-
endar year in which the benefit deter-
mination date occurs. 

(5) The assumed payment form of a 
benefit not in pay status is a straight 
life annuity. 

(6) Pre-retirement death benefits are 
disregarded. 

(7) Notwithstanding the expected re-
tirement age (XRA) assumptions in 
§§ 4044.55 through 4044.57 of this chap-
ter,— 

(i) In the case of a participant who is 
not in pay status and whose normal re-
tirement date is on or after the benefit 
determination date, benefits are as-
sumed to commence at the XRA, deter-
mined using the high retirement rate 
category under Table II–C of appendix 
D to part 4044 of this chapter; 

(ii) In the case of a participant who is 
not in pay status and whose normal re-
tirement date is before the benefit de-
termination date, benefits are assumed 
to commence on the participant’s nor-
mal retirement date (or accrual ces-
sation date if later); 

(iii) In the case of a participant who 
is in pay status, benefits are assumed 
to commence on the date on which ben-
efits actually commenced; and 

(iv) In the case of a beneficiary, bene-
fits are assumed to commence on the 
benefit determination date or, if later, 

the earliest date the beneficiary can 
begin to receive benefits. 

Plan lump sum assumptions means, 
with respect to a subpart C plan, the 
following: 

(1) If the plan specifies actuarial as-
sumptions and methods to be used to 
calculate a lump sum distribution, 
such actuarial assumptions and meth-
ods, or 

(2) Otherwise, the actuarial assump-
tions specified under section 205(g)(3) of 
ERISA and section 417(e)(3) of the 
Code, determined as of the benefit de-
termination date, including use of the 
missing participants interest rate to 
calculate the present value as of the 
benefit determination date of a pay-
ment or payments missed in the past. 

QDRO means a qualified domestic re-
lations order as defined in section 
206(d)(3) of ERISA and section 414(p) of 
the Code. 

Qualified survivor of a participant or 
beneficiary under a subpart C plan 
means, for any benefit with respect to 
the participant or beneficiary— 

(1) A person who survives the partici-
pant or beneficiary and is entitled 
under applicable provisions of a QDRO 
to receive the benefit; 

(2) A person that is identified by the 
plan in a submission to PBGC by the 
plan as being entitled under applicable 
plan provisions (including elections, 
designations, and waivers consistent 
with such provisions) to receive the 
benefit; or 

(3) If no such person is so entitled, a 
survivor of the participant or bene-
ficiary who is the participant’s or bene-
ficiary’s living— 

(i) Spouse, or if none, 
(ii) Child, or if none, 
(iii) Parent, or if none, 
(iv) Sibling. 
Subpart C plan or plan means a plan 

to which this subpart C applies, as de-
scribed in § 4050.301. 

Transferring plan means a subpart C 
plan for which the plan administrator 
elects transferring plan status in ac-
cordance with § 4050.303. 

§ 4050.303 Options and duties of plan 
administrator. 

(a) Options. The plan administrator of 
a subpart C plan that is closing out 
upon plan termination may (but need 
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not), by filing under § 4050.305, elect 
that the subpart C plan— 

(1) Will be a ‘‘transferring plan,’’ that 
is, will pay a benefit transfer amount 
to PBGC for each distributee who is 
missing upon close-out of the subpart C 
plan and will be bound by the provi-
sions of this subpart C to the extent 
that they apply to transferring plans, 
or 

(2) Will be a ‘‘notifying plan,’’ that is, 
will notify PBGC of the disposition of 
the benefits of each distributee identi-
fied in the filing who is missing upon 
close-out of the plan and will, with re-
spect to those distributees, be bound by 
the provisions of this subpart C to the 
extent that they apply to notifying 
plans. 

(b) Diligent search—(1) In general. Ex-
cept as provided in paragraph (b)(2) of 
this section, for each distributee whose 
location the plan administrator does 
not know with reasonable certainty 
upon close-out of a subpart C plan, the 
plan administrator must have con-
ducted a diligent search as described in 
§ 4050.304. 

(2) Notifying plans. For a notifying 
plan, the requirement of paragraph 
(b)(1) of this section applies only to 
distributees identified in the filing 
with PBGC. 

(c) Filing with PBGC—(1) In general. 
Except as provided in paragraph (c)(2) 
of this section, for each distributee 
who is missing upon close-out of a sub-
part C plan, the plan administrator 
must file with PBGC as described in 
§ 4050.305. 

(2) Notifying plans. For a notifying 
plan, the requirement of paragraph 
(c)(1) of this section applies only to 
distributees identified in the filing 
with PBGC. 

(d) Benefit transfer amount. The ben-
efit transfer amount for a missing dis-
tributee is the amount determined by 
the plan administrator as of the benefit 
determination date using whichever 
one of the following three methods ap-
plies: 

(1) De minimis. If the single sum actu-
arial equivalent of the distributee’s 
benefits (including any payments 
missed in the past) determined using 
plan lump sum assumptions is de mini-
mis, then the missing distributee’s ben-

efit transfer amount is equal to that 
single sum. 

(2) Non-de minimis; single sum payment 
cannot be elected. If the single sum ac-
tuarial equivalent of the distributee’s 
benefits (including any payments 
missed in the past) determined using 
plan lump sum assumptions is not de 
minimis, and a single sum payment 
cannot be elected, then the missing 
distributee’s benefit transfer amount is 
the present value of the distributee’s 
accrued benefit determined using 
PBGC missing participants assump-
tions, plus 

(i) For a missing distributee not in 
pay status whose normal retirement 
date (or accrual cessation date if later) 
precedes the benefit determination 
date, the aggregate value of payments 
of the straight life annuity that would 
have been payable beginning on the 
normal retirement date (or accrual ces-
sation date if later), accumulated at 
the missing participants interest rate 
from the date each payment would 
have been made to the benefit deter-
mination date, assuming that the dis-
tributee survived to the benefit deter-
mination date, as determined by the 
plan administrator; or 

(ii) For a missing distributee in pay 
status, the aggregate value of pay-
ments of the pay status annuity due 
but not made, accumulated at the 
missing participants interest rate from 
each payment due date to the benefit 
determination date, assuming that the 
distributee survived to the benefit de-
termination date. 

(3) Non-de minimis; single sum payment 
can be elected. If the single sum actu-
arial equivalent of the distributee’s 
benefits (including any payments 
missed in the past) determined using 
plan lump sum assumptions is not de 
minimis, and a single sum payment can 
be elected, then the missing 
distributee’s benefit transfer amount is 
the greater of the amounts determined 
using the methodology in paragraph 
(d)(1) or (d)(2) of this section. 

§ 4050.304 Diligent search. 

(a) Search requirement. For each dis-
tributee of a subpart C plan who is de-
scribed in § 4050.303(b), the plan admin-
istrator must, within the time frame 
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described in paragraph (d) of this sec-
tion, have diligently searched for each 
distributee of the plan whose location 
the plan administrator does not know 
with reasonable certainty upon close 
out, using one of the following two 
methods: 

(1) For any distributee, regardless of 
the size of the distributee’s benefit, the 
commercial locator service method de-
scribed in paragraph (b) of this section; 
or 

(2) For a distributee whose normal 
retirement benefit is not more than $50 
per month, the records search method 
described in paragraph (c) of this sec-
tion. 

(b) Commercial locator service method— 
(1) In general. Using the commercial lo-
cator service method means paying a 
commercial locator service to search 
for information to locate a distributee. 

(2) Meaning of ‘‘commercial locator 
service.’’ For purposes of this section, a 
commercial locator service is a busi-
ness that holds itself out as a finder of 
lost persons for compensation using in-
formation from a database maintained 
by a consumer reporting agency (as de-
fined in 15 U.S.C. 1681a(f)). 

(c) Records search method—(1) In gen-
eral. Using the records search method 
means searching for information to lo-
cate a distributee by doing all of the 
following to the extent reasonably fea-
sible and affordable: 

(i) Searching the records of the plan 
for information to locate the dis-
tributee. 

(ii) Searching the records of the 
plan’s contributing sponsor that is the 
most recent employer of the dis-
tributee for information to locate the 
distributee. 

(iii) Searching the records of each re-
tirement or welfare plan of the plan’s 
contributing sponsor in which the dis-
tributee was a participant for informa-
tion to locate the distributee. 

(iv) Contacting each beneficiary of 
the distributee identified from the 
records referred to in paragraphs 
(c)(1)(i), (ii), and (iii) of this section for 
information to locate the distributee. 

(v) Using an internet search method 
for which no fee is charged, such as a 
search engine, a network database, a 
public record database (such as those 

for licenses, mortgages, and real estate 
taxes) or a ‘‘social media’’ website. 

(2) Limits on method. For purposes of 
this section— 

(i) Searching is not feasible to the ex-
tent that, as a practical matter, it is 
thwarted by legal or practical lack of 
access to records, and 

(ii) Searching is not affordable to the 
extent that the cost of searching (in-
cluding the value of labor) is more than 
a reasonable fraction of the benefit of 
the distributee being searched for. In 
no event would searching need to be 
pursued beyond the point where the 
cost equals the value of the benefit. 

(d) Time frame. A search for a dis-
tributee under this section must have 
been made within nine months before a 
filing is made under § 4050.305 identi-
fying the distributee as a missing dis-
tributee. 

§ 4050.305 Filing with PBGC. 
(a) What to file. The plan adminis-

trator of a subpart C plan must file 
with PBGC the information specified in 
the missing participants forms and in-
structions, and if the plan is a transfer-
ring plan, payment of— 

(1) The benefit transfer amount for 
the missing distributee; 

(2) If the benefit transfer amount is 
paid more than 90 days after the ben-
efit determination date, interest on the 
benefit transfer amount computed at 
the missing participants interest rate 
for the period beginning on the 90th 
day after the benefit determination 
date and ending on the date the benefit 
transfer amount is paid to PBGC; and 

(3) Any fee provided for in the miss-
ing participants forms and instruc-
tions. 

(b) When to file. The plan adminis-
trator must file the information and 
payments referred to in paragraph (a) 
of this section in accordance with the 
missing participants forms and instruc-
tions. 

(c) Place, method and date of filing; 
time periods. (1) For rules about where 
to file, see § 4000.4 of this chapter. 

(2) For rules about permissible meth-
ods of filing with PBGC under this sub-
part, see subpart A of part 4000 of this 
chapter. 

(3) For rules about the date that a 
submission under this subpart was filed 
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with PBGC, see subpart C of part 4000 
of this chapter. 

(4) For rules about any time period 
for filing under this subpart, see sub-
part D of part 4000 of this chapter. 

(d) Supplemental information. Within 
30 days after a written request by 
PBGC (or such other time as may be 
specified in the request), the plan ad-
ministrator of a subpart C plan re-
quired to file under paragraph (a) of 
this section must file with PBGC sup-
plemental information for any proper 
purpose under the missing participants 
program. 

(e) Reliance. As administrator of the 
missing participants program, PBGC 
will rely on determinations made and 
information reported by plan adminis-
trators in connection with the pro-
gram. 

§ 4050.306 Missing participant benefits. 
(a) In general—(1) Notifying plan. If a 

notifying plan files with PBGC infor-
mation about a disposition of benefits 
made by the subpart C plan for a miss-
ing distributee, PBGC will provide in-
formation about the disposition of ben-
efits to the distributee or another 
claimant that may be entitled to the 
benefits. 

(2) Transferring plan. If a transferring 
plan pays PBGC a benefit transfer 
amount for a missing distributee, 
PBGC will pay benefits with respect to 
the missing distributee in accordance 
with this section, subject to the provi-
sions of a QDRO. 

(b) Benefits for missing distributees who 
are participants. Paragraphs (c), (d), (e), 
and (k) of this section describe the ben-
efits that PBGC will pay to a non-pay 
status missing participant of a subpart 
C plan who claims a benefit under the 
missing participants program. 

(c) De minimis benefit. If the benefit 
transfer amount of a participant de-
scribed in paragraph (b) of this section 
is de minimis, PBGC will pay the par-
ticipant a lump sum equal to the accu-
mulated single sum. 

(d) Non-de minimis benefit of unmarried 
participant. If the benefit transfer 
amount of an unmarried participant 
described in paragraph (b) of this sec-
tion is not de minimis, PBGC will pay 
the participant either the annuity de-
scribed in paragraph (d)(1) of this sec-

tion, beginning not before age 55, and 
(if applicable) the make-up amount de-
scribed in paragraph (d)(2) of this sec-
tion; or, if the participant could have 
elected a lump sum under the subpart 
C plan, and the participant so elects 
under the missing participants pro-
gram, the lump sum described in para-
graph (d)(3) of this section. 

(1) Annuity. The annuity described in 
this paragraph (d)(1) is either— 

(i) Straight life annuity. A straight life 
annuity in the amount that the sub-
part C plan would have paid the partic-
ipant, starting at the date that PBGC 
payments start (or, if earlier, the later 
of the participant’s normal retirement 
date or accrual cessation date), as re-
ported to PBGC by the subpart C plan 
(including any early retirement sub-
sidies), or through linear interpolation 
for participants who start payments 
between integral ages; or 

(ii) Other form of annuity. At the par-
ticipant’s election, any form of annuity 
available to the participant under 
§ 4022.8 of this chapter, in an amount 
that is actuarially equivalent to the 
straight life annuity in paragraph 
(d)(1)(i) of this section as of the date 
that PBGC payments start (or, if ear-
lier, the later of the participant’s nor-
mal retirement date or accrual ces-
sation date), determined using the ac-
tuarial assumptions in § 4022.8(c)(7) of 
this chapter. 

(2) Make-up amount. If PBGC begins 
to pay the annuity under paragraph 
(d)(1) of this section after the normal 
retirement date (or accrual cessation 
date if later), the make-up amount de-
scribed in this paragraph (d)(2) is a 
lump sum equal to the aggregate value 
of payments of the annuity that would 
have been payable to the participant 
(in the elected form) beginning on the 
normal retirement date (or accrual ces-
sation date if later), accumulated at 
the missing participants interest rate 
from the date each payment would 
have been made to the date when PBGC 
begins to pay the annuity. 

(3) Lump sum. The lump sum de-
scribed in this paragraph (d)(3) is equal 
to the participant’s accumulated single 
sum. 

(e) Non-de minimis benefit of married 
participant. If the benefit transfer 
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amount of a married participant de-
scribed in paragraph (b) of this section 
is not de minimis, PBGC will pay the 
participant either the annuity de-
scribed in paragraph (e)(1) of this sec-
tion, beginning not before age 55, and 
(if applicable) the make-up amount de-
scribed in paragraph (e)(2) of this sec-
tion; or, if the participant could have 
elected a lump sum under the subpart 
C plan, and the participant so elects 
under the missing participants pro-
gram with the consent of the partici-
pant’s spouse, the lump sum described 
in paragraph (e)(3) of this section. 

(1) Annuity. The annuity described in 
this paragraph (e)(1) is either— 

(i) Joint and survivor annuity. A joint 
and 50 percent survivor annuity in an 
amount that is actuarially equivalent 
to the straight life annuity under para-
graph (d)(1)(i) of this section as of the 
date that PBGC payments start (or, if 
earlier, the later of the participant’s 
normal retirement date or accrual ces-
sation date), determined using the ac-
tuarial assumptions in § 4022.8(c)(7) of 
this chapter; or 

(ii) Other form of annuity. At the par-
ticipant’s election, with the consent of 
the participant’s spouse, any form of 
annuity available to the participant 
under § 4022.8 of this chapter, in an 
amount that is actuarially equivalent 
to the joint and 50 percent survivor an-
nuity under paragraph (e)(1)(i) of this 
section as of the date that PBGC pay-
ments start (or, if earlier, the later of 
the participant’s normal retirement 
date or accrual cessation date), deter-
mined using the actuarial assumptions 
in § 4022.8(c)(7) of this chapter. 

(2) Make-up amount. If PBGC begins 
to pay the annuity under paragraph 
(e)(1) of this section after the normal 
retirement date (or accrual cessation 
date if later), the make-up amount de-
scribed in this paragraph (e)(2) is a 
lump sum equal to the aggregate value 
of payments of the annuity that would 
have been payable to the participant 
beginning on the normal retirement 
date (or accrual cessation date if 
later), accumulated at the missing par-
ticipants interest rate from the date 
each payment would have been made to 
the date when PBGC begins to pay the 
annuity. 

(3) Lump sum. The lump sum de-
scribed in this paragraph (e)(3) is equal 
to the participant’s accumulated single 
sum. 

(f) Benefits with respect to deceased 
missing distributees who were partici-
pants. Paragraphs (g), (h), (i), (j), and 
(k) of this section describe the benefits 
that PBGC will pay with respect to a 
non-pay status missing participant of a 
subpart C plan who dies without receiv-
ing a benefit under the missing partici-
pants program. 

(g) De minimis benefit. If the benefit 
transfer amount of a participant de-
scribed in paragraph (f) of this section 
is de minimis, PBGC will pay to the 
qualified survivor(s) of the participant 
a lump sum equal to the participant’s 
accumulated single sum. 

(h) Non-de minimis benefit; unmarried 
participant. In the case of an unmarried 
participant described in paragraph (f) 
of this section whose benefit transfer 
amount is not de minimis,— 

(1) Death before normal retirement date. 
If the participant dies before the nor-
mal retirement date (or accrual ces-
sation date if later), PBGC will pay no 
benefits with respect to the partici-
pant; and 

(2) Death after normal retirement date. 
If the participant dies on or after the 
normal retirement date (or accrual ces-
sation date if later), PBGC will pay to 
the participant’s qualified survivor(s) 
an amount equal to the aggregate 
value of payments of the straight life 
annuity described in paragraph (d)(1)(i) 
of this section that would have been 
payable to the participant from the 
normal retirement date (or accrual ces-
sation date if later) to the participant’s 
date of death, accumulated at the miss-
ing participants interest rate from the 
date each payment would have been 
made to the date when PBGC pays the 
qualified survivor(s). 

(i) Non-de minimis benefit; married par-
ticipant with living spouse. In the case of 
a married participant described in 
paragraph (f) of this section whose ben-
efit transfer amount is not de minimis 
and whose spouse survives the partici-
pant and claims a benefit under the 
missing participants program, PBGC 
will pay the spouse, beginning not be-
fore the participant would have 
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reached age 55, the annuity (if any) de-
scribed in paragraph (i)(1) of this sec-
tion and the make-up amounts (if ap-
plicable) described in paragraph (i)(2) 
of this section, except that PBGC will 
pay the spouse, as a lump sum, the 
small benefit described in paragraph 
(i)(3) of this section. 

(1) Annuity. The annuity described in 
this paragraph (i)(1) is the survivor 
portion of a joint and 50 percent sur-
vivor annuity that is actuarially equiv-
alent as of the assumed starting date 
(determined using the actuarial as-
sumptions in § 4022.8(c)(7) of this chap-
ter) to the straight life annuity in the 
amount that the subpart C plan would 
have paid the participant with an as-
sumed starting date of— 

(i) The date when the participant 
would have reached age 55, if the par-
ticipant died before that date, or 

(ii) The participant’s date of death, if 
the participant died between age 55 and 
the normal retirement date (or accrual 
cessation date if later), or 

(iii) The normal retirement date (or 
accrual cessation date if later), if the 
participant died after that date. 

(2) Make-up amounts. The make-up 
amounts described in this paragraph 
(i)(2) are the amounts described in 
paragraphs (i)(2)(i) and (ii) of this sec-
tion. 

(i) Payments from participant’s death or 
55th birthday to commencement of sur-
vivor annuity. The make-up amount de-
scribed in this paragraph (i)(2)(i) is a 
lump sum equal to the aggregate value 
of payments of the survivor portion of 
the joint and 50 percent survivor annu-
ity described in paragraph (i)(1) of this 
section that would have been payable 
to the spouse beginning on the later of 
the participant’s date of death or the 
date when the participant would have 
reached age 55, accumulated at the 
missing participants interest rate from 
the date each payment would have 
been made to the date when PBGC pays 
the spouse. 

(ii) Payments from normal retirement 
date to participant’s death. The make-up 
amount described in this paragraph 
(i)(2)(ii) is a lump sum equal to the ag-
gregate value of payments (if any) of 
the joint portion of the joint and 50 
percent survivor annuity described in 
paragraph (i)(1) of this section that 

would have been payable to the partici-
pant from the normal retirement date 
(or accrual cessation date if later) to 
the participant’s date of death there-
after, accumulated at the missing par-
ticipants interest rate from the date 
each payment would have been made to 
the date when PBGC pays the spouse. 

(3) Small benefit. If the sum of the ac-
tuarial present value of the annuity de-
scribed in paragraph (i)(1) of this sec-
tion plus the make-up amounts de-
scribed in paragraph (i)(2) of this sec-
tion is de minimis, then the lump sum 
that PBGC will pay the spouse under 
this paragraph (i)(3) is an amount equal 
to that sum. For this purpose, the ac-
tuarial present value of the annuity is 
determined using the actuarial as-
sumptions in § 4022.8(c)(7) of this chap-
ter as of the date when PBGC pays the 
spouse. 

(j) Non-de minimis benefit; married par-
ticipant with deceased spouse. In the 
case of a married participant described 
in paragraph (f) of this section whose 
benefit transfer amount is not de mini-
mis and whose spouse survives the par-
ticipant but dies without receiving a 
benefit under the missing participants 
program, PBGC will pay to the quali-
fied survivor(s) of the participant’s 
spouse the make-up amount described 
in paragraph (j)(1) of this section and 
to the qualified survivor(s) of the par-
ticipant the make-up amount described 
in paragraph (j)(2) of this section. 

(1) Payments from participant’s death 
or 55th birthday to spouse’s death. The 
make-up amount described in this 
paragraph (j)(1) is a lump sum equal to 
the aggregate value of payments of the 
survivor portion of the joint and 50 per-
cent survivor annuity described in 
paragraph (i)(1) of this section that 
would have been payable to the spouse 
from the later of the participant’s date 
of death or the date when the partici-
pant would have reached age 55 to the 
spouse’s date of death, accumulated at 
the missing participants interest rate 
from the date each payment would 
have been made to the date when PBGC 
pays the spouse’s qualified survivor(s). 

(2) Payments from normal retirement 
date to participant’s death. The make-up 
amount described in this paragraph 
(j)(2) is a lump sum equal to the aggre-
gate value of payments of the joint 
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portion of the joint and 50 percent sur-
vivor annuity described in paragraph 
(i)(1) of this section that would have 
been payable to the participant from 
the normal retirement date (or accrual 
cessation date if later) to the partici-
pant’s date of death thereafter, accu-
mulated at the missing participants in-
terest rate from the date each payment 
would have been made to the date when 
PBGC pays the participant’s qualified 
survivor(s). 

(k) Benefits under contributory plans. 
If a subpart C plan reports to PBGC 
that a portion of a missing partici-
pant’s benefit transfer amount rep-
resents accumulated contributions as 
described in section 204(c)(2)(C) of 
ERISA and section 411(c)(2)(C) of the 
Code, PBGC will pay with respect to 
the missing participant, at least the 
amount of accumulated contributions 
as reported by the subpart C plan, ac-
cumulated at the missing participants 
interest rate from the benefit deter-
mination date to the date when PBGC 
makes payment. 

(l) Date for determining marital status. 
For purposes of this section, whether a 
participant is married, and if so the 
identity of the spouse, is determined as 
of the earlier of— 

(1) The date the participant receives 
or begins to receive a benefit, or 

(2) The date the participant dies. 

§ 4050.307 PBGC discretion. 
PBGC may in appropriate cir-

cumstances extend deadlines, excuse 
noncompliance, and grant waivers with 
regard to any provision of this subpart 
to promote the purposes of the missing 
participants program and title IV of 
ERISA. Like circumstances will be 
treated in like manner under this sec-
tion. 

Subpart D—Multiemployer Plans 
Covered by Title IV 

§ 4050.401 Purpose and scope. 
(a) In general. This subpart describes 

PBGC’s missing participants program 
for multiemployer defined benefit re-
tirement plans covered by title IV of 
ERISA. The missing participants pro-
gram is a program to hold retirement 
benefits for missing participants and 
beneficiaries in retirement plans that 

are closing out and to help them find 
and receive the benefits being held for 
them. For a plan to which this subpart 
applies, this subpart describes what the 
plan must do upon plan termination if 
it has missing participants or bene-
ficiaries who are entitled to distribu-
tions. This subpart applies to a plan 
only if it is a multiemployer defined 
benefit plan that— 

(1) Is described in section 4021(a) of 
ERISA and not in any paragraph of 
section 4021(b) of ERISA, and 

(2) Completes the process of closing 
out under subpart D of PBGC’s regula-
tion on Termination of Multiemployer 
Plans (29 CFR part 4041A). 

(b) Plans that terminate but do not 
close out. This subpart does not apply 
to plans that terminate but do not 
close out. 

(c) Individual account plans. This sub-
part does not apply to an individual ac-
count plan under section 3(34) of 
ERISA, even if it is described in the 
same plan document as a plan to which 
this subpart applies. This subpart also 
does not apply to a plan to the extent 
that it is treated as an individual ac-
count plan under section 3(35)(B) of 
ERISA. For example, this subpart does 
not apply to employee contributions 
(or interest or earnings thereon) held 
as an individual account. (Subpart B 
deals with individual account plans.) 

§ 4050.402 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: Annuity, Code, 
ERISA, insurer, PBGC, person, and 
plan sponsor. In addition, for purposes 
of this subpart: 

Accrual cessation date for a partici-
pant under a subpart D plan means the 
date the participant stopped accruing 
benefits under the terms of the plan. 

Accumulated single sum means, with 
respect to a missing distributee, the 
distributee’s benefit transfer amount 
accumulated at the missing partici-
pants interest rate from the benefit de-
termination date to the date when 
PBGC makes or commences payment 
to or with respect to the distributee. 

Benefit determination date with re-
spect to a subpart D plan means the 
single date selected by the plan sponsor 
for valuing benefits under § 4050.103(d); 
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this date must be during the period be-
ginning on the first day a distribution 
is made pursuant to close-out of the 
plan to a distributee who is not a miss-
ing distributee and ending on the last 
day such a distribution is made. 

Benefit transfer amount for a missing 
distributee of a subpart D plan means 
the amount determined by the plan 
sponsor under § 4050.403(d) in the close- 
out of the plan. 

Close-out or close out with respect to a 
subpart D plan means the process of 
the final distribution or transfer of as-
sets in satisfaction of plan benefits. 

De minimis means, with respect to the 
value of a benefit (or other amount), 
that the value does not exceed the 
amount specified under section 203(e)(1) 
of ERISA and section 411(a)(11)(A) of 
the Code (without regard to plan provi-
sions). 

Distributee means, with respect to a 
subpart D plan, a participant or bene-
ficiary entitled to a distribution under 
the subpart D plan pursuant to the 
close-out of the subpart D plan. 

Missing, with respect to a distributee 
under a subpart D plan, means that any 
one or more of the following three con-
ditions exists upon close-out of the 
plan. 

(1) The plan sponsor does not know 
with reasonable certainty the location 
of the distributee. 

(2) Under the terms of the plan, the 
distributee’s benefit is to be paid in a 
lump sum without the distributee’s 
consent, and the distributee has not re-
sponded to a notice about the distribu-
tion of the lump sum. 

(3) Under the terms of the plan and 
any election made by the distributee, 
the distributee’s benefit is to be paid in 
a lump sum, but the distributee does 
not accept the lump sum. For this pur-
pose, a lump sum paid by check is not 
accepted if the check remains uncashed 
after— 

(i) A ‘‘cash-by’’ date prescribed (on 
the check or in an accompanying no-
tice) that is at least 45 days after the 
issuance of the check, or 

(ii) If no such ‘‘cash-by’’ date is so 
prescribed, the check’s stale date. 

Missing participants forms and instruc-
tions means the forms and instructions 
provided by PBGC for use in connec-

tion with the missing participants pro-
gram. 

Missing participants interest rate 
means, for each month, the applicable 
federal mid-term rate (as determined 
by the Secretary of the Treasury pur-
suant to section 1274(d)(1)(C)(ii) of the 
Code) for that month, compounded 
monthly. 

Normal retirement date for a partici-
pant under a subpart D plan means the 
normal retirement date of the partici-
pant under the terms of the plan. 

Pay-status or pay status means one of 
the following (according to context): 

(1) With respect to a benefit, that 
payment of the benefit has actually 
started before the benefit determina-
tion date; or 

(2) With respect to a distributee, that 
payment of the distributee’s benefit 
has actually started before the benefit 
determination date. 

PBGC missing participants assumptions 
means the actuarial assumptions pre-
scribed in §§ 4044.51 through 4044.57 of 
this chapter with the following modi-
fications: 

(1) The present value is determined 
as of the benefit determination date in-
stead of the plan termination date. 

(2) The mortality assumption is a 
fixed blend of 50 percent of the healthy 
male mortality rates in § 4044.53(c)(1) of 
this chapter and 50 percent of the 
healthy female mortality rates in 
§ 4044.53(c)(2) of this chapter. 

(3) No adjustment is made for loading 
expenses under § 4044.52(d) of this chap-
ter. 

(4) The interest assumption used is 
the assumption applicable to valu-
ations occurring in January of the cal-
endar year in which the benefit deter-
mination date occurs. 

(5) The assumed payment form of a 
benefit not in pay status is a straight 
life annuity. 

(6) Pre-retirement death benefits are 
disregarded. 

(7) Notwithstanding the expected re-
tirement age (XRA) assumptions in 
§§ 4044.55 through 4044.57 of this chap-
ter,— 

(i) In the case of a participant who is 
not in pay status and whose normal re-
tirement date is on or after the benefit 
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determination date, benefits are as-
sumed to commence at the XRA, deter-
mined using the high retirement rate 
category under Table II–C of appendix 
D to part 4044 of this chapter; 

(ii) In the case of a participant who is 
not in pay status and whose normal re-
tirement date is before the benefit de-
termination date, benefits are assumed 
to commence on the participant’s nor-
mal retirement date (or accrual ces-
sation date if later); 

(iii) In the case of a participant who 
is in pay status, benefits are assumed 
to commence on the date on which ben-
efits actually commenced; and 

(iv) In the case of a beneficiary, bene-
fits are assumed to commence on the 
benefit determination date or, if later, 
the earliest date the beneficiary can 
begin to receive benefits. 

Plan lump sum assumptions means, 
with respect to a subpart D plan, the 
following: 

(1) If the plan specifies actuarial as-
sumptions and methods to be used to 
calculate a lump sum distribution, 
such actuarial assumptions and meth-
ods, or 

(2) Otherwise, the actuarial assump-
tions specified under section 205(g)(3) of 
ERISA and section 417(e)(3) of the 
Code, determined as of the benefit de-
termination date, including use of the 
missing participants interest rate to 
calculate the present value as of the 
benefit determination date of a pay-
ment or payments missed in the past. 

QDRO means a qualified domestic re-
lations order as defined in section 
206(d)(3) of ERISA and section 414(p) of 
the Code. 

Qualified survivor of a participant or 
beneficiary under a subpart D plan 
means, for any benefit with respect to 
the participant or beneficiary,— 

(1) A person who survives the partici-
pant or beneficiary and is entitled 
under applicable provisions of a QDRO 
to receive the benefit; 

(2) A person that is identified by the 
plan in a submission to PBGC by the 
plan as being entitled under applicable 
plan provisions (including elections, 
designations, and waivers consistent 
with such provisions) to receive the 
benefit; or 

(3) If no such person is so entitled, a 
survivor of the participant or bene-

ficiary who is the participant’s or bene-
ficiary’s living— 

(i) Spouse, or if none, 
(ii) Child, or if none, 
(iii) Parent, or if none, 
(iv) Sibling. 
Subpart D plan or plan means a plan 

to which this subpart D applies, as de-
scribed in § 4050.401. 

§ 4050.403 Duties of plan sponsor. 
(a) Providing for benefits. For each dis-

tributee who is missing upon close-out 
of a subpart D plan, the plan sponsor 
must provide for the distributee’s plan 
benefits either— 

(1) By purchase of an annuity con-
tract from an insurer; or 

(2) By— 
(i) Determining the distributee’s ben-

efit transfer amount under paragraph 
(e) of this section, and 

(ii) Transferring to PBGC as de-
scribed in this subpart D an amount 
equal to the distributee’s benefit trans-
fer amount. 

(b) Diligent search. For each dis-
tributee whose location the plan spon-
sor does not know with reasonable cer-
tainty upon close-out of a subpart D 
plan, the plan sponsor must have con-
ducted a diligent search as described in 
§ 4050.404. 

(c) Filing with PBGC. For each dis-
tributee who is missing upon close-out 
of a subpart D plan, the plan sponsor 
must file with PBGC as described in 
§ 4050.405. 

(d) Benefit transfer amount. The ben-
efit transfer amount for a missing dis-
tributee is the amount determined by 
the plan sponsor as of the benefit de-
termination date using whichever one 
of the following three methods applies: 

(1) De minimis. If the single sum actu-
arial equivalent of the distributee’s 
benefits (including any payments 
missed in the past) determined using 
plan lump sum assumptions is de mini-
mis, then the missing distributee’s ben-
efit transfer amount is equal to that 
single sum. 

(2) Non-de minimis; single sum payment 
cannot be elected. If the single sum ac-
tuarial equivalent of the distributee’s 
benefits (including any payments 
missed in the past) determined using 
plan lump sum assumptions is not de 
minimis, and a single sum payment 
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cannot be elected, then the missing 
distributee’s benefit transfer amount is 
the present value of the distributee’s 
accrued benefit determined using 
PBGC missing participants assump-
tions, plus 

(i) For a missing distributee not in 
pay status whose normal retirement 
date (or accrual cessation date if later) 
precedes the benefit determination 
date, the aggregate value of payments 
of the straight life annuity that would 
have been payable beginning on the 
normal retirement date (or accrual ces-
sation date if later), accumulated at 
the missing participants interest rate 
from the date each payment would 
have been made to the benefit deter-
mination date, assuming that the dis-
tributee survived to the benefit deter-
mination date, as determined by the 
plan sponsor; or 

(ii) For a missing distributee in pay 
status, the aggregate value of pay-
ments of the pay status annuity due 
but not made, accumulated at the 
missing participants interest rate from 
each payment due date to the benefit 
determination date, assuming that the 
distributee survived to the benefit de-
termination date. 

(3) Non-de minimis; single sum payment 
can be elected. If the single sum actu-
arial equivalent of the distributee’s 
benefits (including any payments 
missed in the past) determined using 
plan lump sum assumptions is not de 
minimis, and a single sum payment can 
be elected, then the missing 
distributee’s benefit transfer amount is 
the greater of the amounts determined 
using the methodology in paragraph 
(d)(1) or (d)(2) of this section. 

§ 4050.404 Diligent search. 
(a) Search requirement. The plan spon-

sor of a subpart D plan must, within 
the time frame described in paragraph 
(d) of this section, have diligently 
searched for each distributee of the 
plan whose location the plan sponsor 
does not know with reasonable cer-
tainty upon close-out, using one of the 
following two methods: 

(1) For any distributee, regardless of 
the size of the distributee’s benefit, the 
commercial locator service method de-
scribed in paragraph (b) of this section; 
or 

(2) For a distributee whose normal 
retirement benefit is not more than $50 
per month, the records search method 
described in paragraph (c) of this sec-
tion. 

(b) Commercial locator service method— 
(1) In general. Using the commercial lo-
cator service method means paying a 
commercial locator service to search 
for information to locate a distributee. 

(2) Meaning of ‘‘commercial locator 
service.’’ For purposes of this section, a 
commercial locator service is a busi-
ness that holds itself out as a finder of 
lost persons for compensation using in-
formation from a database maintained 
by a consumer reporting agency (as de-
fined in 15 U.S.C. 1681a(f)). 

(c) Records search method—(1) In gen-
eral. Using the records search method 
means searching for information to lo-
cate a distributee by doing all of the 
following to the extent reasonably fea-
sible and affordable: 

(i) Searching the records of the plan 
for information to locate the dis-
tributee. 

(ii) Searching the records of the con-
tributing sponsor that is the most re-
cent employer of the distributee for in-
formation to locate the distributee. 

(iii) Searching the records of each re-
tirement or welfare plan of the contrib-
uting sponsor in which the distributee 
was a participant for information to lo-
cate the distributee. 

(iv) Contacting each beneficiary of 
the distributee identified from the 
records referred to in paragraphs 
(c)(1)(i), (ii), and (iii) of this section for 
information to locate the distributee. 

(v) Using an internet search method 
for which no fee is charged, such as a 
search engine, a network database, a 
public record database (such as those 
for licenses, mortgages, and real estate 
taxes) or a ‘‘social media’’ website. 

(2) Limits on method. For purposes of 
this section,— 

(i) Searching is not feasible to the ex-
tent that, as a practical matter, it is 
thwarted by legal or practical lack of 
access to records, and 

(ii) Searching is not affordable to the 
extent that the cost of searching (in-
cluding the value of labor) is more than 
a reasonable fraction of the benefit of 
the distributee being searched for. In 
no event would searching need to be 
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pursued beyond the point where the 
cost equals the value of the benefit. 

(d) Time frame. A search for a dis-
tributee under this section must have 
been made within nine months before a 
filing is made under § 4050.405 identi-
fying the distributee as a missing dis-
tributee. 

§ 4050.405 Filing with PBGC. 
(a) What to file. The plan sponsor of a 

subpart D plan must file with PBGC 
the information specified in the miss-
ing participants forms and instructions 
and, for a missing distributee referred 
to in § 4050.403(a)(2), payment of— 

(1) The benefit transfer amount for 
the missing distributee; 

(2) If the benefit transfer amount is 
paid more than 90 days after the ben-
efit determination date, interest on the 
benefit transfer amount computed at 
the missing participants interest rate 
for the period beginning on the 90th 
day after the benefit determination 
date and ending on the date the benefit 
transfer amount is paid to PBGC; and 

(3) Any fee provided for in the miss-
ing participants forms and instruc-
tions. 

(b) When to file. The plan sponsor 
must file the information and pay-
ments referred to in paragraph (a) of 
this section in accordance with the 
missing participants forms and instruc-
tions. Payment of a benefit transfer 
amount will, if considered timely made 
for purposes of this paragraph (b), be 
considered timely made for purposes of 
part 4041A of this chapter. 

(c) Place, method and date of filing; 
time periods. (1) For rules about where 
to file, see § 4000.4 of this chapter. 

(2) For rules about permissible meth-
ods of filing with PBGC under this sub-
part, see subpart A of part 4000 of this 
chapter. 

(3) For rules about the date that a 
submission under this subpart was filed 
with PBGC, see subpart C of part 4000 
of this chapter. 

(4) For rules about any time period 
for filing under this subpart, see sub-
part D of part 4000 of this chapter. 

(d) Supplemental information. Within 
30 days after a written request by 
PBGC (or such other time as may be 
specified in the request), the plan spon-
sor of a subpart D plan required to file 

under paragraph (a) of this section 
must file with PBGC supplemental in-
formation for any proper purpose under 
the missing participants program. 

(e) Reliance. As administrator of the 
missing participants program, PBGC 
will rely on determinations made and 
information reported by plan sponsors 
in connection with the program. This 
reliance does not affect PBGC’s author-
ity as administrator of the title IV in-
surance program to audit or make in-
quiries of subpart D plans, including 
about the amount to which a missing 
distributee may be entitled. 

§ 4050.406 Missing participant benefits. 
(a) In general—(1) Benefit transfer 

amount not paid. If a subpart D plan 
files with PBGC information about an 
annuity contract purchased by the sub-
part D plan from an insurer for a miss-
ing distributee, PBGC will provide in-
formation about the annuity contract 
to the distributee or another claimant 
that may be entitled to payment pur-
suant to the contract. 

(2) Benefit transfer amount paid. If a 
subpart D plan pays PBGC a benefit 
transfer amount for a missing dis-
tributee, PBGC will pay benefits with 
respect to the missing distributee in 
accordance with this section, subject 
to the provisions of a QDRO. 

(b) Benefits for missing distributees who 
are participants. Paragraphs (c), (d), (e), 
and (k) of this section describe the ben-
efits that PBGC will pay to a non-pay 
status missing participant of a subpart 
D plan who claims a benefit under the 
missing participants program. 

(c) De minimis benefit. If the benefit 
transfer amount of a participant de-
scribed in paragraph (b) of this section 
is de minimis, PBGC will pay the par-
ticipant a lump sum equal to the accu-
mulated single sum. 

(d) Non-de minimis benefit of unmarried 
participant. If the benefit transfer 
amount of an unmarried participant 
described in paragraph (b) of this sec-
tion is not de minimis, PBGC will pay 
the participant either the annuity de-
scribed in paragraph (d)(1) of this sec-
tion, beginning not before age 55, and 
(if applicable) the make-up amount de-
scribed in paragraph (d)(2) of this sec-
tion; or, if the participant could have 
elected a lump sum under the subpart 
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D plan, and the participant so elects 
under the missing participants pro-
gram, the lump sum described in para-
graph (d)(3) of this section. 

(1) Annuity. The annuity described in 
this paragraph (d)(1) is either— 

(i) Straight life annuity. A straight life 
annuity in the amount that the sub-
part D plan would have paid the partic-
ipant, starting at the date that PBGC 
payments start (or, if earlier, the later 
of the participant’s normal retirement 
date or accrual cessation date), as re-
ported to PBGC by the subpart D plan 
(including any early retirement sub-
sidies), or through linear interpolation 
for participants who start payments 
between integral ages; or 

(ii) Other form of annuity. At the par-
ticipant’s election, any form of annuity 
available to the participant under 
§ 4022.8 of this chapter, in an amount 
that is actuarially equivalent to the 
straight life annuity in paragraph 
(d)(1)(i) of this section as of the date 
that PBGC payments start (or, if ear-
lier, the later of the participant’s nor-
mal retirement date or accrual ces-
sation date), determined using the ac-
tuarial assumptions in § 4022.8(c)(7) of 
this chapter. 

(2) Make-up amount. If PBGC begins 
to pay the annuity under paragraph 
(d)(1) of this section after the normal 
retirement date (or accrual cessation 
date if later), the make-up amount de-
scribed in this paragraph (d)(2) is a 
lump sum equal to the aggregate value 
of payments of the annuity that would 
have been payable to the participant 
(in the elected form) beginning on the 
normal retirement date (or accrual ces-
sation date if later), accumulated at 
the missing participants interest rate 
from the date each payment would 
have been made to the date when PBGC 
begins to pay the annuity. 

(3) Lump sum. The lump sum de-
scribed in this paragraph (d)(3) is equal 
to the participant’s accumulated single 
sum. 

(e) Non-de minimis benefit of married 
participant. If the benefit transfer 
amount of a married participant de-
scribed in paragraph (b) of this section 
is not de minimis, PBGC will pay the 
participant either the annuity de-
scribed in paragraph (e)(1) of this sec-
tion, beginning not before age 55, and 

(if applicable) the make-up amount de-
scribed in paragraph (e)(2) of this sec-
tion; or, if the participant could have 
elected a lump sum under the subpart 
D plan, and the participant so elects 
under the missing participants pro-
gram with the consent of the partici-
pant’s spouse, the lump sum described 
in paragraph (e)(3) of this section. 

(1) Annuity. The annuity described in 
this paragraph (e)(1) is either— 

(i) Joint and survivor annuity. A joint 
and 50 percent survivor annuity in an 
amount that is actuarially equivalent 
to the straight life annuity under para-
graph (d)(1)(i) of this section as of the 
date that PBGC payments start (or, if 
earlier, the later of the participant’s 
normal retirement date or accrual ces-
sation date), determined using the ac-
tuarial assumptions in § 4022.8(c)(7) of 
this chapter; or 

(ii) Other form of annuity. At the par-
ticipant’s election, with the consent of 
the participant’s spouse, any form of 
annuity available to the participant 
under § 4022.8 of this chapter, in an 
amount that is actuarially equivalent 
to the joint and 50 percent survivor an-
nuity under paragraph (e)(1)(i) of this 
section as of the date that PBGC pay-
ments start (or, if earlier, the later of 
the participant’s normal retirement 
date or accrual cessation date), deter-
mined using the actuarial assumptions 
in § 4022.8(c)(7) of this chapter. 

(2) Make-up amount. If PBGC begins 
to pay the annuity under paragraph 
(e)(1) of this section after the normal 
retirement date (or accrual cessation 
date if later), the make-up amount de-
scribed in this paragraph (e)(2) is a 
lump sum equal to the aggregate value 
of payments of the annuity that would 
have been payable to the participant 
beginning on the normal retirement 
date (or accrual cessation date if 
later), accumulated at the missing par-
ticipants interest rate from the date 
each payment would have been made to 
the date when PBGC begins to pay the 
annuity. 

(3) Lump sum. The lump sum de-
scribed in this paragraph (e)(3) is equal 
to the participant’s accumulated single 
sum. 

(f) Benefits with respect to deceased 
missing distributees who were partici-
pants. Paragraphs (g), (h), (i), (j), and 
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(k) of this section describe the benefits 
that PBGC will pay with respect to a 
non-pay status missing participant of a 
subpart D plan who dies without re-
ceiving a benefit under the missing 
participants program. 

(g) De minimis benefit. If the benefit 
transfer amount of a participant de-
scribed in paragraph (f) of this section 
is de minimis, PBGC will pay to the 
qualified survivor(s) of the participant 
a lump sum equal to the participant’s 
accumulated single sum. 

(h) Non-de minimis benefit; unmarried 
participant. In the case of an unmarried 
participant described in paragraph (f) 
of this section whose benefit transfer 
amount is not de minimis— 

(1) Death before normal retirement date. 
If the participant dies before the nor-
mal retirement date (or accrual ces-
sation date if later), PBGC will pay no 
benefits with respect to the partici-
pant; and 

(2) Death after normal retirement date. 
If the participant dies on or after the 
normal retirement date (or accrual ces-
sation date if later), PBGC will pay to 
the participant’s qualified survivor(s) 
an amount equal to the aggregate 
value of payments of the straight life 
annuity described in paragraph (d)(1)(i) 
of this section that would have been 
payable to the participant from the 
normal retirement date (or accrual ces-
sation date if later) to the participant’s 
date of death, accumulated at the miss-
ing participants interest rate from the 
date each payment would have been 
made to the date when PBGC pays the 
qualified survivor(s). 

(i) Non-de minimis benefit; married par-
ticipant with living spouse. In the case of 
a married participant described in 
paragraph (f) of this section whose ben-
efit transfer amount is not de minimis 
and whose spouse survives the partici-
pant and claims a benefit under the 
missing participants program, PBGC 
will pay the spouse, beginning not be-
fore the participant would have 
reached age 55, the annuity (if any) de-
scribed in paragraph (i)(1) of this sec-
tion and the make-up amounts (if ap-
plicable) described in paragraph (i)(2) 
of this section, except that PBGC will 
pay the spouse, as a lump sum, the 
small benefit described in paragraph 
(i)(3) of this section. 

(1) Annuity. The annuity described in 
this paragraph (i)(1) is the survivor 
portion of a joint and 50 percent sur-
vivor annuity that is actuarially equiv-
alent as of the assumed starting date 
(determined using the actuarial as-
sumptions in § 4022.8(c)(7) of this chap-
ter) to the straight life annuity in the 
amount that the subpart D plan would 
have paid the participant with an as-
sumed starting date of— 

(i) The date when the participant 
would have reached age 55, if the par-
ticipant died before that date, or 

(ii) The participant’s date of death, if 
the participant died between age 55 and 
the normal retirement date (or accrual 
cessation date if later), or 

(iii) The normal retirement date (or 
accrual cessation date if later), if the 
participant died after that date. 

(2) Make-up amounts. The make-up 
amounts described in this paragraph 
(i)(2) are the amounts described in 
paragraphs (i)(2)(i) and (ii) of this sec-
tion. 

(i) Payments from participant’s death or 
55th birthday to commencement of sur-
vivor annuity. The make-up amount de-
scribed in this paragraph (i)(2)(i) is a 
lump sum equal to the aggregate value 
of payments of the survivor portion of 
the joint and 50 percent survivor annu-
ity described in paragraph (i)(1) of this 
section that would have been payable 
to the spouse beginning on the later of 
the participant’s date of death or the 
date when the participant would have 
reached age 55, accumulated at the 
missing participants interest rate from 
the date each payment would have 
been made to the date when PBGC pays 
the spouse. 

(ii) Payments from normal retirement 
date to participant’s death. The make-up 
amount described in this paragraph 
(i)(2)(ii) is a lump sum equal to the ag-
gregate value of payments (if any) of 
the joint portion of the joint and 50 
percent survivor annuity described in 
paragraph (i)(1) of this section that 
would have been payable to the partici-
pant from the normal retirement date 
(or accrual cessation date if later) to 
the participant’s date of death there-
after, accumulated at the missing par-
ticipants interest rate from the date 
each payment would have been made to 
the date when PBGC pays the spouse. 
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(3) Small benefit. If the sum of the ac-
tuarial present value of the annuity de-
scribed in paragraph (i)(1) of this sec-
tion plus the make-up amounts de-
scribed in paragraph (i)(2) of this sec-
tion is de minimis, then the lump sum 
that PBGC will pay the spouse under 
this paragraph (i)(3) is an amount equal 
to that sum. For this purpose, the ac-
tuarial present value of the annuity is 
determined using the actuarial as-
sumptions in § 4022.8(c)(7) of this chap-
ter as of the date when PBGC pays the 
spouse. 

(j) Non-de minimis benefit; married par-
ticipant with deceased spouse. In the 
case of a married participant described 
in paragraph (f) of this section whose 
benefit transfer amount is not de mini-
mis and whose spouse survives the par-
ticipant but dies without receiving a 
benefit under the missing participants 
program, PBGC will pay to the quali-
fied survivor(s) of the participant’s 
spouse the make-up amount described 
in paragraph (j)(1) of this section and 
to the qualified survivor(s) of the par-
ticipant the make-up amount described 
in paragraph (j)(2) of this section. 

(1) Payments from participant’s death 
or 55th birthday to spouse’s death. The 
make-up amount described in this 
paragraph (j)(1) is a lump sum equal to 
the aggregate value of payments of the 
survivor portion of the joint and 50 per-
cent survivor annuity described in 
paragraph (i)(1) of this section that 
would have been payable to the spouse 
from the later of the participant’s date 
of death or the date when the partici-
pant would have reached age 55 to the 
spouse’s date of death, accumulated at 
the missing participants interest rate 
from the date each payment would 
have been made to the date when PBGC 
pays the spouse’s qualified survivor(s). 

(2) Payments from normal retirement 
date to participant’s death. The make-up 
amount described in this paragraph 

(j)(2) is a lump sum equal to the aggre-
gate value of payments of the joint 
portion of the joint and 50 percent sur-
vivor annuity described in paragraph 
(i)(1) of this section that would have 
been payable to the participant from 
the normal retirement date (or accrual 
cessation date if later) to the partici-
pant’s date of death thereafter, accu-
mulated at the missing participants in-
terest rate from the date each payment 
would have been made to the date when 
PBGC pays the participant’s qualified 
survivor(s). 

(k) Benefits under contributory plans. 
If a subpart D plan reports to PBGC 
that a portion of a missing partici-
pant’s benefit transfer amount rep-
resents accumulated contributions as 
described in section 204(c)(2)(C) of 
ERISA and section 411(c)(2)(C) of the 
Code, PBGC will pay with respect to 
the missing participant, at least the 
amount of accumulated contributions 
as reported by the subpart D plan, ac-
cumulated at the missing participants 
interest rate from the benefit deter-
mination date to the date when PBGC 
makes payment. 

(l) Date for determining marital status. 
For purposes of this section, whether a 
participant is married, and if so the 
identity of the spouse, is determined as 
of the earlier of— 

(1) The date the participant receives 
or begins to receive a benefit, or 

(2) The date the participant dies. 

§ 4050.407 PBGC discretion. 

PBGC may in appropriate cir-
cumstances extend deadlines, excuse 
noncompliance, and grant waivers with 
regard to any provision of this subpart 
to promote the purposes of the missing 
participants program and title IV of 
ERISA. Like circumstances will be 
treated in like manner under this sec-
tion. 
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SUBCHAPTER F—LIABILITY 

PART 4061—AMOUNTS PAYABLE BY 
THE PENSION BENEFIT GUARANTY 
CORPORATION 

AUTHORITY: 29 U.S.C. 1302(b)(3). 

SOURCE: 61 FR 34079, July 1, 1996, unless 
otherwise noted. 

§ 4061.1 Cross-references. 
See part 4022 of this chapter regard-

ing benefits payable under terminated 
single-employer plans and § 4281.47 of 
this chapter regarding financial assist-
ance to pay benefits under insolvent 
multiemployer plans. 

PART 4062—LIABILITY FOR TERMI-
NATION OF SINGLE-EMPLOYER 
PLANS 

Sec. 
4062.1 Purpose and scope. 
4062.2 Definitions. 
4062.3 Amount and payment of section 

4062(b) liability. 
4062.4 Determinations of net worth and col-

lective net worth. 
4062.5 Net worth record date. 
4062.6 Net worth notification and informa-

tion. 
4062.7 Calculating interest on liability and 

refunds of overpayments. 
4062.8 Liability pursuant to section 4062(e). 
4062.9 Arrangements for satisfying liability. 
4062.10 Method and date of filing; where to 

file. 
4062.11 Computation of time. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1362–1364, 
1367, 1368. 

SOURCE: 61 FR 34079, July 1, 1996, unless 
otherwise noted. 

§ 4062.1 Purpose and scope. 
The purpose of this part is to set 

forth rules for determination and pay-
ment of the liability incurred, under 
section 4062(b) of ERISA, upon termi-
nation of any single-employer plan 
and, to the extent appropriate, deter-
mination of the liability incurred with 
respect to multiple employer plans 
under sections 4063 and 4064 of ERISA. 
This part also sets forth rules for de-
termining the amount of liability in-
curred under section 4063 of ERISA 
pursuant to the occurrence of a ces-

sation of operations as described by 
section 4062(e) of ERISA. The provi-
sions of this part regarding the amount 
of liability to the PBGC that is in-
curred upon termination of a single- 
employer plan apply with respect to a 
plan for which a notice of intent to ter-
minate under section 4041(c) of ERISA 
is issued or proceedings to terminate 
under section 4042 of ERISA are insti-
tuted after December 17, 1987. Those 
provisions also apply, to the extent de-
scribed in paragraph (a) of this section, 
to the amount of liability for with-
drawal from a multiple employer plan 
after that date. 

[61 FR 34079, July 1, 1996, as amended at 71 
FR 34822, June 16, 2006] 

§ 4062.2 Definitions. 
The following terms are defined in 

§ 4001.2 of this chapter: benefit liabil-
ities, Code, contributing sponsor, con-
trolled group, ERISA, fair market 
value, guaranteed benefit, multiple em-
ployer plan, notice of intent to termi-
nate, PBGC, person, plan, plan admin-
istrator, proposed termination date, 
single-employer plan, and termination 
date. 

In addition, for purposes of this part, 
the term collective net worth of persons 
subject to liability in connection with a 
plan termination means the sum of the 
individual net worths of all persons 
that have individual net worths which 
are greater than zero and that (as of 
the termination date) are contributing 
sponsors of the terminated plan or 
members of their controlled groups, as 
determined in accordance with section 
4062(d)(1) of ERISA and § 4062.4 of this 
part. 

§ 4062.3 Amount and payment of sec-
tion 4062(b) liability. 

(a) Amount of liability—(1) General 
rule. Except as provided in paragraph 
(a)(2) of this section, the amount of 
section 4062(b) liability is the total 
amount (as of the termination date) of 
the unfunded benefit liabilities (within 
the meaning of section 4001(a)(18) of 
ERISA) to all participants and bene-
ficiaries under the plan, together with 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 01160 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



1151 

Pension Benefit Guaranty Corporation § 4062.4 

interest calculated from the termi-
nation date in accordance with § 4062.7. 

(2) Special rule in case of subsequent 
finding of inability to pay guaranteed 
benefits. In any distress termination 
proceeding under section 4041(c) of 
ERISA and part 4041 of this chapter in 
which (as described in section 
4041(c)(3)(C)(ii) of ERISA), after a de-
termination that the plan is sufficient 
for benefit liabilities or for guaranteed 
benefits, the plan administrator finds 
that the plan is or will be insufficient 
for guaranteed benefits and the PBGC 
concurs with that finding, or the PBGC 
makes such a finding on its own initia-
tive, actuarial present values shall be 
determined as of the date of the notice 
to, or the finding by, the PBGC of in-
sufficiency for guaranteed benefits. 

(b) Payment of liability. Section 4062(b) 
liability is due and payable as of the 
termination date, in cash or securities 
acceptable to the PBGC, except that, 
as provided in § 4062.9(c), the PBGC 
shall prescribe commercially reason-
able terms for payment of so much of 
such liability as exceeds 30 percent of 
the collective net worth of persons sub-
ject to liability in connection with a 
plan termination. The PBGC may 
make alternative arrangements, as 
provided in § 4062.9(b). 

[61 FR 34079, July 1, 1996, as amended at 71 
FR 34822, June 16, 2006] 

§ 4062.4 Determinations of net worth 
and collective net worth. 

(a) General rules. When a contributing 
sponsor, or member(s) of a contributing 
sponsor’s controlled group, notifies and 
submits information to the PBGC in 
accordance with § 4062.6, the PBGC 
shall determine the net worth, as of 
the net worth record date, of that con-
tributing sponsor and any members of 
its controlled group based on the fac-
tors set forth in paragraph (c) of this 
section and shall include the value of 
any assets that it determines, pursuant 
to paragraph (d) of this section, have 
been improperly transferred. In making 
such determinations, the PBGC will 
consider information submitted pursu-
ant to § 4062.6. The PBGC shall then de-
termine the collective net worth of 
persons subject to liability in connec-
tion with a plan termination. 

(b) Partnerships and sole proprietor-
ships. In the case of a person that is a 
partnership or a sole proprietorship, 
net worth does not include the personal 
assets and liabilities of the partners or 
sole proprietor, except for the assets 
included pursuant to paragraph (d) of 
this section. As used in this paragraph, 
‘‘personal assets’’ are those assets 
which do not produce income for the 
business being valued or are not used 
in the business. 

(c) Factors for determining net worth. A 
person’s net worth is equal to its fair 
market value and fair market value 
shall be determined on the basis of the 
factors set forth below, to the extent 
relevant; different factors may be con-
sidered with respect to different por-
tions of the person’s operations. 

(1) A bona fide sale of, agreement to 
sell, or offer to purchase or sell the 
business of the person made on or 
about the net worth record date. 

(2) A bona fide sale of, agreement to 
sell, or offer to purchase or sell stock 
or a partnership interest in the person, 
made on or about the net worth record 
date. 

(3) If stock in the person is publicly 
traded, the price of such stock on or 
about the net worth record date. 

(4) The price/earnings ratios and 
prices of stocks of similar trades or 
businesses on or about the net worth 
record date. 

(5) The person’s economic outlook, as 
reflected by its earnings and dividend 
projections, current financial condi-
tion, and business history. 

(6) The economic outlook for the per-
son’s industry and the market it 
serves. 

(7) The appraised value, including the 
liquidating value, of the person’s tan-
gible and intangible assets. 

(8) The value of the equity assumed 
in a plan of reorganization of a person 
in a case under title 11, United States 
Code, or any similar law of a state or 
political subdivision thereof. 

(9) Any other factor relevant in de-
termining the person’s net worth. 

(d) Improper transfers. A person’s net 
worth shall include the value of any as-
sets transferred by the person which 
the PBGC determines were improperly 
transferred for the purpose, as inferred 
from all the facts and circumstances, 
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and with the effect of avoiding liability 
under this part. Assets ‘‘improperly 
transferred’’ include but are not lim-
ited to assets sold, leased or otherwise 
transferred for less than adequate con-
sideration and assets distributed as 
gifts, capital distributions and stock 
redemptions inconsistent with past 
practices of the employer. The word 
transfer includes but is not limited to 
sales, assignments, pledges, leases, 
gifts and dividends. 

§ 4062.5 Net worth record date. 
(a) General. Unless the PBGC estab-

lishes an earlier net worth record date 
pursuant to paragraph (b) of this sec-
tion, the net worth record date, for all 
purposes under this part, is the plan’s 
termination date. 

(b) Establishment of an earlier net 
worth record date. At any time during a 
termination proceeding, the PBGC, in 
order to prevent undue loss to or abuse 
of the plan termination insurance sys-
tem, may establish as the net worth 
record date an earlier date during the 
120-day period ending with the termi-
nation date. 

(c) Notification. Whenever the PBGC 
establishes an earlier net worth record 
date, it shall immediately give liable 
person(s) written notification of that 
fact. The written notice may also in-
clude a request for additional informa-
tion, as provided in § 4062.6(a)(3). 

§ 4062.6 Net worth notification and in-
formation. 

(a) General. (1) A contributing spon-
sor or member of the contributing 
sponsor’s controlled group that be-
lieves section 4062(b) liability exceeds 
30 percent of the collective net worth 
of persons subject to liability in con-
nection with a plan termination shall— 

(i) So notify the PBGC by the 90th 
day after the notice of intent to termi-
nate is filed with the PBGC or, if no 
notice of intent to terminate is filed 
with the PBGC and the PBGC insti-
tutes proceedings under section 4042 of 
ERISA, within 30 days after the estab-
lishment of the plan’s termination date 
in such proceedings; and 

(ii) Submit to the PBGC the informa-
tion specified in paragraph (b) of this 
section with respect to the contrib-
uting sponsor and each member of the 

contributing sponsor’s controlled group 
(if any)— 

(A) By the 120th day after the pro-
posed termination date, or 

(B) If no notice of intent to termi-
nate is filed with the PBGC and the 
PBGC institutes proceedings under sec-
tion 4042 of ERISA, within 120 days 
after the establishment of the plan’s 
termination date in such proceedings. 

(2) If a contributing sponsor or a 
member of its controlled group com-
plies with the requirements of para-
graph (a)(1) of this section, the PBGC 
will consider the requirements to be 
satisfied by all members of that con-
trolled group. 

(3) The PBGC may require any person 
subject to liability— 

(i) To submit the information speci-
fied in paragraph (b) of this section 
within a shorter period whenever the 
PBGC believes that its ability to ob-
tain information or payment of liabil-
ity is in jeopardy, and 

(ii) To submit additional information 
within 30 days, or a different specified 
time, after the PBGC’s written notifi-
cation that it needs such information 
to make net worth determinations. 

(4) If a provision of paragraph (b) of 
this section or a PBGC notice specifies 
information previously submitted to 
the PBGC, a person may respond by 
identifying the previous submission in 
which the response was provided. 

(b) Net worth information. The fol-
lowing information specifications 
apply, individually, with respect to 
each person subject to liability: 

(1) An estimate, made in accordance 
with § 4062.4, of the person’s net worth 
on the net worth record date and a 
statement, with supporting evidence, 
of the basis for the estimate. 

(2) A copy of the person’s audited (or 
if not available, unaudited) financial 
statements for the 5 full fiscal years 
plus any partial fiscal year preceding 
the net worth record date. The state-
ments must include balance sheets, in-
come statements, and statements of 
changes in financial position and must 
be accompanied by the annual reports, 
if available. 

(3) A statement of all sales and copies 
of all offers or agreements to buy or 
sell at least 25 percent of the person’s 
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assets or at least 5 percent of the per-
son’s stock or partnership interest, 
made on or about the net worth record 
date. 

(4) A statement of the person’s cur-
rent financial condition and business 
history. 

(5) A statement of the person’s busi-
ness plans, including projected earn-
ings and, if available, dividend projec-
tions. 

(6) Any appraisal of the person’s fixed 
and intangible assets made on or about 
the net worth record date. 

(7) A copy of any plan of reorganiza-
tion, whether or not confirmed, with 
respect to a case under title 11, United 
States Code, or any similar law of a 
state or political subdivision thereof, 
involving the person and occurring 
within 5 calendar years prior to or any 
time after the net worth record date. 

(c) Incomplete submission. If a contrib-
uting sponsor and/or members of the 
contributing sponsor’s controlled group 
do not submit all of the information re-
quired pursuant to paragraph (a) of 
this section (other than the estimate 
described in paragraph (b)(1) of this 
section) with respect to each person 
subject to liability, the PBGC may 
base determinations of net worth and 
the collective net worth of persons sub-
ject to liability in connection with a 
plan termination on any such informa-
tion that such person(s) did submit, as 
well as any other pertinent informa-
tion that the PBGC may have. In gen-
eral, the PBGC will view information 
as of a date further removed from the 
net worth record date as having less 
probative value than information as of 
a date nearer to the net worth record 
date. 

§ 4062.7 Calculating interest on liabil-
ity and refunds of overpayments. 

(a) Interest. Whether or not the PBGC 
has granted deferred payment terms 
pursuant to § 4062.9, the amount of li-
ability under this part includes inter-
est, from the termination date, on any 
unpaid portion of the liability. Such in-
terest accrues at the rate set forth in 
paragraph (c) of this section until the 
liability is paid in full and is com-
pounded daily. When liability under 
this part is paid in more than one pay-
ment, the PBGC will apply each pay-

ment to the satisfaction of accrued in-
terest and then to the reduction of 
principal. 

(b) Refunds. If a contributing sponsor 
or member(s) of a contributing spon-
sor’s controlled group pays the PBGC 
an amount that exceeds the full 
amount of liability under this part, the 
PBGC shall refund the excess amount, 
with interest at the rate set forth in 
paragraph (c) of this section. Interest 
on an overpayment accrues from the 
later of the date of the overpayment or 
10 days prior to the termination date 
until the date of the refund and is com-
pounded daily. 

(c) Interest rate. The interest rate on 
liability under this part and refunds 
thereof is the annual rate prescribed in 
section 6601(a) of the Code, and will 
change whenever the interest rate 
under section 6601(a) of the Code 
changes. 

[61 FR 34079, July 1, 1996, as amended at 71 
FR 34822, June 16, 2006] 

§ 4062.8 Liability pursuant to section 
4062(e). 

(a) Liability amount. If, pursuant to 
section 4062(e) of ERISA, an employer 
ceases operations at a facility in any 
location and, as a result of such ces-
sation of operations, more than 20% of 
the total number of the employer’s em-
ployees who are participants under a 
plan established and maintained by the 
employer are separated from employ-
ment, the PBGC will determine the 
amount of liability under section 
4063(b) of ERISA to be the amount de-
scribed in section 4062 of ERISA for the 
entire plan, as if the plan had been ter-
minated by the PBGC immediately 
after the date of the cessation of oper-
ations, multiplied by a fraction— 

(1) The numerator of which is the 
number of the employer’s employees 
who are participants under the plan 
and are separated from employment as 
a result of the cessation of operations; 
and 

(2) The denominator of which is the 
total number of the employer’s current 
employees, as determined immediately 
before the cessation of operations, who 
are participants under the plan. 

(b) Example. Company X sponsors a 
pension plan with 50,000 participants of 
which 20,000 are current employees and 
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30,000 are retirees or deferred vested 
participants. On a PBGC termination 
basis, the plan is underfunded by $80 
million. Company X ceases operations 
at a facility resulting in the separation 
from employment of 5,000 employees, 
all of whom are participants in the 
pension plan. A section 4062(e) event 
has occurred, and the PBGC will deter-
mine the amount of employer liability 
under section 4063(b) of ERISA. The nu-
merator described in paragraph (a)(1) 
of this section is 5,000 and the denomi-
nator described in paragraph (a)(2) of 
this section is 20,000. Therefore, the 
amount of liability under section 
4063(b) of ERISA pursuant to section 
4062(e) is $20 million (5,000/20,000 × $80 
million). 

[71 FR 34822, June 16, 2006] 

§ 4062.9 Arrangements for satisfying li-
ability. 

(a) General. The PBGC will defer pay-
ment, or agree to other arrangements 
for the satisfaction, of any portion of 
liability to the PBGC only when— 

(1) As provided in paragraph (b) of 
this section, the PBGC determines that 
such action is necessary to avoid the 
imposition of a severe hardship and 
that there is a reasonable possibility 
that the terms so prescribed will be 
met and the entire liability paid; or 

(2) As provided in paragraph (c) of 
this section, the PBGC determines that 
section 4062(b) liability exceeds 30 per-
cent of the collective net worth of per-
sons subject to liability in connection 
with a plan termination. 

(b) Upon request. If the PBGC deter-
mines that such action is necessary to 
avoid the imposition of a severe hard-
ship on persons that are or may be-
come liable under section 4062, 4063, or 
4064 of ERISA and that there is a rea-
sonable possibility that persons so lia-
ble will be able to meet the terms pre-
scribed and pay the entire liability, the 
PBGC, in its discretion and when so re-
quested in accordance with paragraph 
(b)(2) of this section, may grant de-
ferred payment or other terms for the 
satisfaction of such liability. 

(1) In determining what, if any, terms 
to grant, the PBGC shall examine the 
following factors: 

(i) The ratio of the liability to the 
net worth of the person making the re-

quest and (if different) to the collective 
net worth of persons subject to liabil-
ity in connection with a plan termi-
nation. 

(ii) The overall financial condition of 
persons that are or may become liable, 
including, with respect to each such 
person— 

(A) The amounts and terms of exist-
ing debts; 

(B) The amount and availability of 
liquid assets; 

(C) Current and past cash flow; and 
(D) Projected cash flow, including a 

projection of the impact on operations 
that would be caused by the immediate 
full payment of the liability. 

(iii) The availability of credit from 
private sector sources to the person 
making the request and to other liable 
persons. 

(2) A contributing sponsor or member 
of a contributing sponsor’s controlled 
group may request deferred payment or 
other terms for the satisfaction of any 
portion of the liability under section 
4062, 4063, or 4064 of ERISA at any time 
by filing a written request. The request 
must include the information specified 
in § 4062.6(b), except that— 

(i) If the request is filed one year or 
more after the net worth record date, 
references to ‘‘the net worth record 
date’’ in § 4062.6(b) shall be replaced by 
‘‘the most recent annual anniversary of 
the net worth record date’’; and 

(ii) Information that already has 
been submitted to the PBGC need not 
be submitted again. 

(c) Liability exceeding 30 percent of col-
lective net worth. If the PBGC deter-
mines that section 4062(b) liability ex-
ceeds 30 percent of the collective net 
worth of persons subject to the liabil-
ity, the PBGC will, after making a rea-
sonable effort to reach agreement with 
such persons, prescribe commercially 
reasonable terms for payment of so 
much of the liability as exceeds 30 per-
cent of the collective net worth of such 
persons. The terms prescribed by the 
PBGC for payment of that portion of 
the liability (including interest) will 
provide for deferral of 50 percent of any 
amount otherwise payable for any year 
if a person subject to such liability 
demonstrates to the satisfaction of the 
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PBGC that no person subject to such li-
ability has any individual pre-tax prof-
its (within the meaning of section 
4062(d)(2) of ERISA) for such person’s 
last full fiscal year ending during that 
year. 

(d) Interest. Interest on unpaid liabil-
ity is calculated in accordance with 
§ 4062.7(a). 

(e) Security during period of deferred 
payment. As a condition to the granting 
of deferred payment terms, PBGC may, 
in its discretion, require that the liable 
person(s) provide PBGC with such secu-
rity for its obligations as the PBGC 
deems adequate. 

[61 FR 34079, July 1, 1996. Redesignated at 71 
FR 34822, June 16, 2006] 

§ 4062.10 Method and date of filing; 
where to file. 

(a) Method of filing. The PBGC applies 
the rules in subpart A of part 4000 of 
this chapter to determine permissible 
methods of filing with the PBGC under 
this part. Payment of liability must be 
clearly designated as such and include 
the name of the plan. 

(b) Filing date. The PBGC applies the 
rules in subpart C of part 4000 of this 
chapter to determine the date that a 
submission under this part was filed 
with the PBGC. 

(c) Where to file. See § 4000.4 of this 
chapter for information on where to 
file. 

[68 FR 61354, Oct. 28, 2003. Redesignated at 71 
FR 34822, June 16, 2006] 

§ 4062.11 Computation of time. 
The PBGC applies the rules in sub-

part D of part 4000 of this chapter to 
compute any time period under this 
part. However, for purposes of deter-
mining the amount of an interest 
charge under § 4062.7, the rule in 
§ 4000.43(a) of this chapter governing pe-
riods ending on weekends or Federal 
holidays does not apply. 

[68 FR 61354, Oct. 28, 2003. Redesignated at 71 
FR 34822, June 16, 2006] 

PART 4063—WITHDRAWAL LIABIL-
ITY; PLANS UNDER MULTIPLE 
CONTROLLED GROUPS 

AUTHORITY: 29 U.S.C. 1302(b)(3). 

SOURCE: 61 FR 34082, July 1, 1996, unless 
otherwise noted. 

§ 4063.1 Cross-references. 

(a) Part 4062 of this chapter sets forth 
rules for determination and payment of 
the liability incurred, under section 
4062(b) of ERISA, upon termination of 
any single-employer plan and, to the 
extent appropriate, determination of 
the liability incurred with respect to 
multiple employer plans under sections 
4063 and 4064 of ERISA. Part 4062 also 
sets forth rules for determining the 
amount of liability incurred under sec-
tion 4063 of ERISA pursuant to the oc-
currence of a cessation of operations as 
described by section 4062(e) of ERISA. 

(b) Part 4068 of this chapter includes 
rules regarding the PBGC’s lien under 
section 4068 of ERISA with respect to 
liability arising under section 4062, 
4063, or 4064. 

[61 FR 34082, July 1, 1996, as amended at 71 
FR 34822, June 16, 2006] 

PART 4064—LIABILITY ON TERMI-
NATION OF SINGLE-EMPLOYER 
PLANS UNDER MULTIPLE CON-
TROLLED GROUPS 

AUTHORITY: 29 U.S.C. 1302(b)(3). 

SOURCE: 61 FR 34082, July 1, 1996, unless 
otherwise noted. 

§ 4064.1 Cross-references. 

(a) Part 4062, subpart A, of this chap-
ter sets forth rules for determination 
and payment of the liability incurred 
under section 4062(b) of ERISA, upon 
termination of any single-employer 
plan and, to the extent appropriate, de-
termination of the liability incurred 
with respect to multiple employer 
plans under sections 4063 and 4064 of 
ERISA. 

(b) Part 4068 of this chapter includes 
rules regarding the PBGC’s lien under 
section 4068 of ERISA with respect to 
liability arising under section 4062, 
4063, or 4064. 
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SUBCHAPTER G—ANNUAL REPORTING REQUIREMENTS 

PART 4065—ANNUAL REPORT 

Sec. 
4065.1 Purpose and scope. 
4065.2 Definitions. 
4065.3 Filing requirement. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1365. 

SOURCE: 61 FR 34082, July 1, 1996, unless 
otherwise noted. 

§ 4065.1 Purpose and scope. 

The purpose of this part is to specify 
the form and content of the Annual Re-
port required by section 4065 of ERISA. 
This part applies to all plans covered 
by title IV of ERISA. 

§ 4065.2 Definitions. 
The following terms are defined in 

§ 4001.2 of this chapter: ERISA, IRS, 
PBGC, and plan. 

§ 4065.3 Filing requirement. 
(a) The requirement to report the oc-

currence of a reportable event under 
section 4043 of ERISA in the Annual 
Report is waived. 

(b) Plan administrators shall file the 
Annual Report on IRS/DOL/PBGC 
Form 5500, 5500–C, 5500–K or 5500–R, as 
appropriate, in accordance with the in-
structions therein. 

(Approved by the Office of Management and 
Budget under control number 1212–0026) 

[61 FR 34082, July 1, 1996, as amended at 61 
FR 63998, Dec. 2, 1996] 
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SUBCHAPTER H—ENFORCEMENT PROVISIONS 

PART 4067—RECOVERY OF 
LIABILITY FOR PLAN TERMINATIONS 

AUTHORITY: 29 U.S.C. 1302, 1367. 

SOURCE: 61 FR 34082, July 1, 1996, unless 
otherwise noted. 

§ 4067.1 Cross-reference. 
Section 4062.8 of this chapter con-

tains rules on deferred payment and 
other arrangements for satisfaction of 
liability to the PBGC after termination 
of single-employer plans. 

PART 4068—LIEN FOR LIABILITY 

Sec. 
4068.1 Purpose; cross-references. 
4068.2 Definitions. 
4068.3 Notification of and demand for liabil-

ity. 
4068.4 Lien. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1362–1364, 
1367–1368. 

SOURCE: 61 FR 34083, July 1, 1996, unless 
otherwise noted. 

§ 4068.1 Purpose; cross-references. 
This part contains rules regarding 

the PBGC’s lien under section 4068 of 
ERISA with respect to liability arising 
under section 4062, 4063, or 4064 of 
ERISA. 

§ 4068.2 Definitions. 
The following terms are defined in 

§ 4001.2 of this chapter: ERISA, PBGC, 
person, plan, and termination date. 

Collective net worth of persons subject 
to liability in connection with a plan ter-
mination has the meaning in § 4062.2. 

§ 4068.3 Notification of and demand 
for liability. 

(a) Notification of liability. Except as 
provided in paragraph (c) of this sec-
tion, when the PBGC has determined 
the amount of the liability under part 
4062 and whether or not the liability 
has already been paid, the PBGC shall 
notify liable person(s) in writing of the 
amount of the liability. If the full li-
ability has not yet been paid, the noti-
fication will include a request for pay-

ment of the full liability and will indi-
cate that, as provided in § 4062.8, the 
PBGC will prescribe commercially rea-
sonable terms for payment of so much 
of the liability as it determines exceeds 
30 percent of the collective net worth 
of persons subject to liability in con-
nection with a plan termination. In all 
cases, the notification will include a 
statement of the right to appeal the as-
sessment of liability pursuant to part 
4003. 

(b) Demand for liability. Except as pro-
vided in paragraph (c) of this section, if 
person(s) liable to the PBGC fail to pay 
the full liability and no appeal is filed 
or an appeal is filed and the decision on 
appeal finds liability, the PBGC will 
issue a demand letter for the liability— 

(1) If no appeal is filed, upon the expi-
ration of time to file an appeal under 
part 4003; or 

(2) If an appeal is filed, upon issuance 
of a decision on the appeal finding that 
there is liability under this part. 
The demand letter will indicate that, 
as provided in § 4062.8, the PBGC will 
prescribe commercially reasonable 
terms for payment of so much of the li-
ability as it determines exceeds 30 per-
cent of the collective net worth of such 
persons. 

(c) Special rule. Notwithstanding 
paragraphs (a) and (b) of this section, 
the PBGC may, in any case in which it 
believes that its ability to assert or ob-
tain payment of liability is in jeop-
ardy, issue a demand letter for the li-
ability under this part immediately 
upon determining the liability, without 
first issuing a notification of liability 
pursuant to paragraph (a) of this sec-
tion. When the PBGC issues a demand 
letter under this paragraph, there is no 
right to an appeal pursuant to part 4003 
of this chapter. 

§ 4068.4 Lien. 
If any person liable to the PBGC 

under section 4062, 4063, or 4064 of 
ERISA fails or refuses to pay the full 
amount of such liability within the 
time specified in the demand letter 
issued under § 4068.3, the PBGC shall 
have a lien in the amount of the liabil-
ity, including interest, arising as of the 
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plan’s termination date, upon all prop-
erty and rights to property, whether 
real or personal, belonging to that per-
son, except that such lien may not be 
in an amount in excess of 30 percent of 
the collective net worth of all persons 
described in section 4062(a) of ERISA 
and part 4062 of this chapter. 

PART 4071—PENALTIES FOR FAIL-
URE TO PROVIDE CERTAIN NO-
TICES OR OTHER MATERIAL IN-
FORMATION 

Sec. 
4071.1 Purpose and scope. 
4071.2 Definitions. 
4071.3 Penalty amount. 

AUTHORITY: 28 U.S.C. 2461 note, as amended 
by sec. 701, Pub. L. 114–74, 129 Stat. 599–601; 29 
U.S.C. 1302(b)(3), 1371. 

SOURCE: 62 FR 36994, July 10, 1997, unless 
otherwise noted. 

§ 4071.1 Purpose and scope. 
This part specifies the maximum 

daily amount of penalties that may be 

assessed by the PBGC under ERISA 
section 4071 for certain failures to pro-
vide notices or other material informa-
tion, as such amount has been adjusted 
to account for inflation pursuant to 
the Federal Civil Monetary Penalty In-
flation Adjustment Act of 1990, as 
amended by the Debt Collection Im-
provement Act of 1996. 

§ 4071.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: ERISA and 
PBGC. 

§ 4071.3 Penalty amount. 

The maximum daily amount of the 
penalty under section 4071 of ERISA 
shall be $2,259. 

[62 FR 36994, July 10, 1997, as amended at 81 
FR 29766, May 13, 2016; 82 FR 8814, Jan. 31, 
2017; 83 FR 1556, Jan. 12, 2018; 83 FR 67074, 
Dec. 28, 2018; 85 FR 2305, Jan. 15, 2020; 86 FR 
2542, Jan. 13, 2021] 
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SUBCHAPTER I—WITHDRAWAL LIABILITY FOR 
MULTIEMPLOYER PLANS 

PART 4203—EXTENSION OF SPE-
CIAL WITHDRAWAL LIABILITY 
RULES 

Sec. 
4203.1 Purpose and scope. 
4203.2 Definitions. 
4203.3 Plan adoption of special withdrawal 

rules. 
4203.4 Requests for PBGC approval of plan 

amendments. 
4203.5 PBGC action on requests. 
4203.6 OMB control number. 

AUTHORITY: 29 U.S.C. 1302(b)(3). 

SOURCE: 61 FR 34083, July 1, 1996, unless 
otherwise noted. 

§ 4203.1 Purpose and scope. 

(a) Purpose. The purpose of this part 
is to prescribe procedures whereby a 
multiemployer plan may, pursuant to 
sections 4203(f) and 4208(e)(3) of ERISA, 
request the PBGC to approve a plan 
amendment which establishes special 
complete or partial withdrawal liabil-
ity rules. 

(b) Scope. This part applies to a mul-
tiemployer pension plan covered by 
title IV of ERISA. 

§ 4203.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: complete with-
drawal, employer, ERISA, multiem-
ployer plan, PBGC, person, plan, plan 
sponsor, and plan year. 

§ 4203.3 Plan adoption of special with-
drawal rules. 

(a) General rule. A plan may, subject 
to the approval of the PBGC, establish 
by plan amendment special complete 
or partial withdrawal liability rules. A 
complete withdrawal liability rule 
adopted pursuant to this part shall be 
similar to the rules for the construc-
tion and entertainment industries de-
scribed in section 4203 (b) and (c) of 
ERISA. A partial withdrawal liability 
rule adopted pursuant to this part shall 
be consistent with the complete with-
drawal rule adopted by the plan. A plan 
amendment adopted under this part 

may not be put into effect until it is 
approved by the PBGC. 

(b) Discretionary provisions of the plan 
amendment. A plan amendment adopted 
pursuant to this part may— 

(1) Cover an entire industry or indus-
tries, or be limited to a segment of an 
industry; and 

(2) Apply to cessations of the obliga-
tion to contribute that occurred prior 
to the adoption of the amendment. 

§ 4203.4 Requests for PBGC approval 
of plan amendments. 

(a) Filing of request—(1) In general. A 
plan shall apply to the PBGC for ap-
proval of a plan amendment which es-
tablishes special complete or partial 
withdrawal liability rules. The request 
for approval shall be filed after the 
amendment is adopted. PBGC approval 
shall also be required for any subse-
quent modification of the plan amend-
ment, other than a repeal of the 
amendment which results in employers 
being subject to the general statutory 
rules on withdrawal. 

(2) Method of filing. The PBGC applies 
the rules in subpart A of part 4000 of 
this chapter to determine permissible 
methods of filing with the PBGC under 
this part. 

(b) Who may request. The plan spon-
sor, or a duly authorized representative 
acting on behalf of the plan sponsor, 
shall sign and submit the request. 

(c) Where to file. See § 4000.4 of this 
chapter for information on where to 
file. 

(d) Information. Each request shall 
contain the following information: 

(1) The name and address of the plan 
for which the plan amendment is being 
submitted, and the telephone number 
of the plan sponsor or its authorized 
representative. 

(2) A copy of the executed amend-
ment, including the proposed effective 
date. 

(3) A statement certifying that no-
tice of the adoption of the amendment 
and the request for approval filed under 
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this part has been given to all employ-
ers who have an obligation to con-
tribute under the plan and to all em-
ployee organizations representing em-
ployees covered under the plan. 

(4) A statement indicating how the 
withdrawal rules in the plan amend-
ment would operate in the event of a 
sale of assets by a contributing em-
ployer or the cessation of the obliga-
tion to contribute or the cessation of 
covered operations by all employers. 

(5) A copy of the plan’s most recent 
actuarial valuation. 

(6) For each of the previous five plan 
years, information on the number of 
plan participants by category (active, 
retired and separate vested) and a com-
plete financial statement. This require-
ment may be satisfied by the submis-
sion for each of those years of Form 
5500, including schedule B, or similar 
reports required under prior law. 

(7) A detailed description of the in-
dustry to which the plan amendment 
will apply, including information suffi-
cient to demonstrate the effect of with-
drawals on the plan’s contribution 
base, and information establishing in-
dustry characteristics which would in-
dicate that withdrawals in the industry 
do not typically have an adverse effect 
on the plan’s contribution base. Such 
industry characteristics include the 
mobility of employees, the intermit-
tent nature of employment, the 
project-by-project nature of the work, 
extreme fluctuations in the level of an 
employer’s covered work under the 
plan, the existence of a consistent pat-
tern of entry and withdrawal by em-
ployers, and the local nature of the 
work performed. 

(e) Supplemental information. In addi-
tion to the information described in 
paragraph (d) of this section, a plan 
may submit any other information it 
believes is pertinent to its request. The 
PBGC may require the plan sponsor to 
submit any other information the 
PBGC determines it needs to review a 
request under this part. 

[61 FR 34083, July 1, 1996, as amended at 68 
FR 61354, Oct. 28, 2003] 

§ 4203.5 PBGC action on requests. 
(a) General. The PBGC shall approve 

a plan amendment providing for the ap-
plication of special complete or partial 

withdrawal liability rules upon a deter-
mination by the PBGC that the plan 
amendment— 

(1) Will apply only to an industry 
that has characteristics that would 
make use of the special withdrawal 
rules appropriate; and 

(2) Will not pose a significant risk to 
the insurance system. 

(b) Notice of pendency of request. As 
soon as practicable after receiving a re-
quest for approval of a plan amend-
ment containing all the information 
required under § 4203.4, the PBGC shall 
publish a notice of the pendency of the 
request in the FEDERAL REGISTER. The 
notice shall contain a summary of the 
request and invite interested persons 
to submit written comments to the 
PBGC concerning the request. The no-
tice will normally provide for a com-
ment period of 45 days. 

(c) PBGC decision on request. After the 
close of the comment period, PBGC 
shall issue its decision in writing on 
the request for approval of a plan 
amendment. Notice of the decision 
shall be published in the FEDERAL REG-
ISTER. 

§ 4203.6 OMB control number. 
The collections of information con-

tained in this part have been approved 
by the Office of Management and Budg-
et under OMB control number 1212–0050. 

PART 4204—VARIANCES FOR SALE 
OF ASSETS 

Subpart A—General 

Sec. 
4204.1 Purpose and scope. 
4204.2 Definitions. 

Subpart B—Variance of the Statutory 
Requirements 

4204.11 Variance of the bond/escrow and 
sale-contract requirements. 

4204.12 De minimis transactions. 
4204.13 Net income and net tangible assets 

tests. 

Subpart C—Procedures for Individual and 
Class Variances or Exemptions 

4204.21 Requests to PBGC for variances and 
exemptions. 

4204.22 PBGC action on requests. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1384(c). 
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SOURCE: 61 FR 34084, July 1, 1996, unless 
otherwise noted. 

Subpart A—General 
§ 4204.1 Purpose and scope. 

(a) Purpose. Under section 4204 of 
ERISA, an employer that ceases cov-
ered operations under a multiemployer 
plan, or ceases to have an obligation to 
contribute for such operations, because 
of a bona fide, arm’s-length sale of as-
sets to an unrelated purchaser does not 
incur withdrawal liability if certain 
conditions are met. One condition is 
that the sale contract provide that the 
seller will be secondarily liable if the 
purchaser withdraws from the plan 
within five years and does not pay its 
withdrawal liability. Another condi-
tion is that the purchaser furnish a 
bond or place funds in escrow, for a pe-
riod of five plan years, in a prescribed 
amount. Section 4204 also authorizes 
the PBGC to provide for variances or 
exemptions from these requirements. 
Subpart B of this part provides 
variances and exemptions from the re-
quirements for certain sales of assets. 
Subpart C of this part establishes pro-
cedures under which a purchaser or 
seller may, when the conditions set 
forth in subpart B are not satisfied or 
when the parties decline to provide cer-
tain financial information to the plan, 
request the PBGC to grant individual 
or class variances or exemptions from 
the requirements. 

(b) Scope. In general, this part applies 
to any sale of assets described in sec-
tion 4204(a)(1) of ERISA. However, this 
part does not apply to a sale of assets 
involving operations for which the sell-
er is obligated to contribute to a plan 
described in section 404(c) of the Code, 
or a continuation of such a plan, unless 
the plan is amended to provide that 
section 4204 applies. 

§ 4204.2 Definitions. 
The following terms are defined in 

§ 4001.2 of this chapter: Code, employer, 
ERISA, IRS, multiemployer plan, 
PBGC, person, plan, plan adminis-
trator, plan sponsor, and plan year. 

In addition, for purposes of this part: 
Date of determination means the date 

on which a seller ceases covered oper-
ations or ceases to have an obligation 

to contribute for such operations as a 
result of a sale of assets within the 
meaning of section 4204(a) of ERISA. 

Net income after taxes means revenue 
minus expenses after taxes (excluding 
extraordinary and non-recurring in-
come or expenses), as presented in an 
audited financial statement or, in the 
absence of such statement, in an 
unaudited financial statement, each 
prepared in conformance with gen-
erally accepted accounting principles. 

Net tangible assets means tangible as-
sets (assets other than licenses, pat-
ents copyrights, trade names, trade-
marks, goodwill, experimental or orga-
nizational expenses, unamortized debt 
discounts and expenses and all other 
assets which, under generally accepted 
accounting principles, are deemed in-
tangible) less liabilities (other than 
pension liabilities). Encumbered assets 
shall be excluded from net tangible as-
sets only to the extent of the amount 
of the encumbrance. 

Purchaser means a purchaser de-
scribed in section 4204(a)(1) of ERISA. 

Seller means a seller described in sec-
tion 4204(a)(1) of ERISA. 

Unfunded vested benefits means, as de-
scribed in section 4213(c) of ERISA, the 
amount by which the value of non-
forfeitable benefits under the plan ex-
ceeds the value of the assets of the 
plan. 

[61 FR 34084, July 1, 1996, as amended at 86 
FR 1270, Jan. 8, 2021] 

Subpart B—Variance of the 
Statutory Requirements 

§ 4204.11 Variance of the bond/escrow 
and sale-contract requirements. 

(a) General rule. A purchaser’s bond or 
escrow under section 4204(a)(1)(B) of 
ERISA and the sale-contract provision 
under section 4204(a)(1)(C) are not re-
quired if the parties to the sale inform 
the plan in writing of their intention 
that the sale be covered by section 4204 
of ERISA and demonstrate to the satis-
faction of the plan that at least one of 
the criteria contained in § 4204.12 or 
§ 4204.13(a) is satisfied. 

(b) Requests after posting of bond or es-
tablishment of escrow. A request for a 
variance may be submitted at any 
time. If, after a purchaser has posted a 
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bond or placed money in escrow pursu-
ant to section 4204(a)(1)(B) of ERISA, 
the purchaser demonstrates to the sat-
isfaction of the plan that the criterion 
in either § 4204.13 (a)(1) or (a)(2) is satis-
fied, then the bond shall be cancelled 
or the amount in escrow shall be re-
funded. For purposes of considering a 
request after the bond or escrow is in 
place, the words ‘‘the year preceding 
the date of the variance request’’ shall 
be substituted for ‘‘the date of deter-
mination’’ for the first mention of that 
term in both § 4204.13 (a)(1) and (a)(2). 
In addition, in determining the pur-
chaser’s average net income after taxes 
under § 4204.13(a)(1), for any year in-
cluded in the average for which the net 
income figure does not reflect the in-
terest expense incurred with respect to 
the sale, the purchaser’s net income 
shall be reduced by the amount of in-
terest paid with respect to the sale in 
the fiscal year following the date of de-
termination. 

(c) Information required. A request for 
a variance shall contain financial or 
other information that is sufficient to 
establish that one of the criteria in 
§ 4204.12 or § 4204.13(a) is satisfied. A re-
quest on the basis of either § 4204.13 
(a)(1) or (a)(2) shall also include a copy 
of the purchaser’s audited (if available) 
or (if not) unaudited financial state-
ments for the specified time period. 

(d) Limited exemption during pendency 
of request. Provided that all of the in-
formation required to be submitted is 
submitted before the first day of the 
first plan year beginning after the sale, 
a plan may not, pending its decision on 
the variance, require a purchaser to 
post a bond or place an amount in es-
crow pursuant to section 4204(a)(1)(B). 
In the event a bond or escrow is not in 
place pursuant to the preceding sen-
tence, and the plan determines that the 
request does not qualify for a variance, 
the purchaser shall comply with sec-
tion 4204(a)(1)(B) within 30 days after 
the date on which it receives notice of 
the plan’s decision. 

(e) Method and date of issuance. The 
PBGC applies the rules in subpart B of 
part 4000 of this chapter to determine 
permissible methods of issuance under 
this subpart. The PBGC applies the 
rules in subpart C of part 4000 of this 
chapter to determine the date that an 

issuance under this subpart was pro-
vided. 

(Approved by the Office of Management and 
Budget under control number 1212–0021) 

[61 FR 34084, July 1, 1996, as amended at 68 
FR 61355, Oct. 28, 2003] 

§ 4204.12 De minimis transactions. 
The criterion under this section is 

that the amount of the bond or escrow 
does not exceed the lesser of $250,000 or 
two percent of the average total annual 
contributions made by all employers to 
the plan, for the purposes of section 
304(b)(3)(A) of ERISA and section 
431(b)(3)(A) of the Code, for the three 
most recent plan years ending before 
the date of determination. 

[61 FR 34084, July 1, 1996, as amended at 80 
FR 55009, Sept. 11, 2015; 86 FR 1270, Jan. 8, 
2021] 

§ 4204.13 Net income and net tangible 
assets tests. 

(a) General. The criteria under this 
section are that either— 

(1) Net income test. The purchaser’s 
average net income after taxes for its 
three most recent fiscal years ending 
before the date of determination (as de-
fined in § 4204.12), reduced by any inter-
est expense incurred with respect to 
the sale which is payable in the fiscal 
year following the date of determina-
tion, equals or exceeds 150 percent of 
the amount of the bond or escrow re-
quired under ERISA section 
4204(a)(1)(B); or 

(2) Net tangible assets test. The pur-
chaser’s net tangible assets at the end 
of the fiscal year preceding the date of 
determination (as defined in § 4204.12), 
equal or exceed— 

(i) If the purchaser was not obligated 
to contribute to the plan before the 
sale, the amount of unfunded vested 
benefits allocable to the seller under 
section 4211 (with respect to the pur-
chased operations), as of the date of de-
termination, or 

(ii) If the purchaser was obligated to 
contribute to the plan before the sale, 
the sum of the amount of unfunded 
vested benefits allocable to the pur-
chaser and to the seller under ERISA 
section 4211 (with respect to the pur-
chased operations), each as of the date 
of determination. 
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(b) Special rule when more than one 
plan is covered by request. For the pur-
poses of paragraphs (a)(1) and (a)(2), if 
the transaction involves the assump-
tion by the purchaser of the seller’s ob-
ligation to contribute to more than one 
multiemployer plan, then the total 
amount of the bond or escrow or of the 
unfunded vested benefits, as applicable, 
for all of the plans with respect to 
which the purchaser has not posted a 
bond or escrow shall be used to deter-
mine whether the applicable test is 
met. 

(c) Non-applicability of tests in event of 
purchaser’s insolvency. A purchaser will 
not qualify for a variance under this 
subpart pursuant to paragraph (a)(1) or 
(a)(2) of this section if, as of the earlier 
of the date of the plan’s decision on the 
variance request or the first day of the 
first plan year beginning after the date 
of determination, the purchaser is the 
subject of a petition under title 11, 
United States Code, or of a proceeding 
under similar provisions of state insol-
vency laws. 

Subpart C—Procedures for Indi-
vidual and Class Variances or 
Exemptions 

§ 4204.21 Requests to PBGC for 
variances and exemptions. 

(a) Filing of request—(1) In general. If 
a transaction covered by this part does 
not satisfy the conditions set forth in 
subpart B of this part, or if the parties 
decline to provide to the plan privi-
leged or confidential financial informa-
tion within the meaning of section 
552(b)(4) of the Freedom of Information 
Act (5 U.S.C. 552), the purchaser or sell-
er may request from the PBGC an ex-
emption or variance from the require-
ments of section 4204(a)(1)(B) and (C) of 
ERISA. 

(2) Method of filing. The PBGC applies 
the rules in subpart A of part 4000 of 
this chapter to determine permissible 
methods of filing with the PBGC under 
this subpart. 

(b) Who may request. A purchaser or a 
seller may file a request for a variance 
or exemption. The request may be sub-
mitted by one or more duly authorized 
representatives acting on behalf of the 
party or parties. When a contributing 
employer withdraws from a plan as a 

result of related sales of assets involv-
ing several purchasers, or withdraws 
from more than one plan as a result of 
a single sale, the application may re-
quest a class variance or exemption for 
all the transactions. 

(c) Where to file. See § 4000.4 of this 
chapter for information on where to 
file. 

(d) Information. Each request shall 
contain the following information: 

(1) The name and address of the plan 
or plans for which the variance or ex-
emption is being requested, and the 
telephone number of the plan adminis-
trator of each plan. 

(2) For each plan described in para-
graph (d)(1) of this section, the nine- 
digit Employer Identification Number 
(EIN) assigned by the IRS to the plan 
sponsor and the three-digit Plan Iden-
tification Number (PN) assigned by the 
plan sponsor to the plan, and, if dif-
ferent, also the EIN and PN last filed 
with the PBGC. If an EIN or PN has 
not been assigned, that should be indi-
cated. 

(3) The name, address and telephone 
number of the seller and of its duly au-
thorized representative, if any. 

(4) The name, address and telephone 
number of the purchaser and of its duly 
authorized representative, if any. 

(5) A full description of each trans-
action for which the request is being 
made, including effective date. 

(6) A statement explaining why the 
requested variance or exemption would 
not significantly increase the risk of fi-
nancial loss to the plan, including evi-
dence, financial or otherwise, that sup-
ports that conclusion. 

(7) When the request for a variance or 
exemption is filed by the seller alone, a 
statement signed by the purchaser in-
dicating its intention that section 4204 
of ERISA apply to the sale of assets. 

(8) A statement indicating the 
amount of the purchaser’s bond or es-
crow required under section 
4204(a)(1)(B) of ERISA. 

(9) The estimated amount of with-
drawal liability that the seller would 
otherwise incur as a result of the sale 
if section 4204 did not apply to the sale. 

(10) A certification that a complete 
copy of the request has been sent to 
each plan described in paragraph (d)(1) 
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of this section and each collective bar-
gaining representative of the seller’s 
employees by certified mail, return re-
ceipt requested. 

(e) Additional information. In addition 
to the information described in para-
graph (d) of this section, the PBGC 
may require the purchaser, the seller, 
or the plan to submit any other infor-
mation the PBGC determines it needs 
to review the request. 

(f) Disclosure of information. Any 
party submitting information pursuant 
to this section may include a state-
ment of whether any of the informa-
tion is of a nature that its disclosure 
may not be required under the Free-
dom of Information Act, 5 U.S.C. 552. 
The statement should specify the infor-
mation that may not be subject to dis-
closure and the grounds therefor. 

(Approved by the Office of Management and 
Budget under control number 1212–0021) 

[61 FR 34084, July 1, 1996, as amended at 68 
FR 61355, Oct. 28, 2003] 

§ 4204.22 PBGC action on requests. 
(a) General. The PBGC shall approve 

a request for a variance or exemption if 
PBGC determines that approval of the 
request is warranted, in that it— 

(1) Would more effectively or equi-
tably carry out the purposes of title IV 
of ERISA; and 

(2) Would not significantly increase 
the risk of financial loss to the plan. 

(b) Notice of pendency of request. As 
soon as practicable after receiving a 
variance or exemption request con-
taining all the information specified in 
§ 4204.21, the PBGC shall publish a no-
tice of the pendency of the request in 
the FEDERAL REGISTER. The notice 
shall provide that any interested per-
son may, within the period of time 
specified therein, submit written com-
ments to the PBGC concerning the re-
quest. The notice will usually provide 
for a comment period of 45 days. 

(c) PBGC decision on request. The 
PBGC shall issue a decision on a vari-
ance or exemption request as soon as 
practicable after the close of the com-
ment period described in paragraph (b) 
of this section. PBGC’s decision shall 
be in writing, and if the PBGC dis-
approves the request, the decision shall 
state the reasons therefor. Notice of 

the decision shall be published in the 
FEDERAL REGISTER. 

PART 4206—ADJUSTMENT OF LI-
ABILITY FOR A WITHDRAWAL 
SUBSEQUENT TO A PARTIAL WITH-
DRAWAL 

Sec. 
4206.1 Purpose and scope. 
4206.2 Definitions. 
4206.3 Credit against liability for a subse-

quent withdrawal. 
4206.4 Amount of credit in plans using the 

presumptive method. 
4206.5 Amount of credit in plans using the 

modified presumptive method. 
4206.6 Amount of credit in plans using the 

rolling-5 method. 
4206.7 Amount of credit in plans using the 

direct attribution method. 
4206.8 Reduction of credit for abatement or 

other reduction of prior partial with-
drawal liability. 

4206.9 Amount of credit in plans using alter-
native allocation methods. 

4206.10 Special rule for 70-percent decline 
partial withdrawals. 

AUTHORITY: 29 U.S.C. 1302(b)(3) and 1386(b). 

SOURCE: 61 FR 34086, July 1, 1996, unless 
otherwise noted. 

§ 4206.1 Purpose and scope. 
(a) Purpose. The purpose of this part 

is to prescribe rules, pursuant to sec-
tion 4206(b) of ERISA, for adjusting the 
partial or complete withdrawal liabil-
ity of an employer that previously par-
tially withdrew from the same multi-
employer plan. Section 4206(b)(1) pro-
vides that when an employer that has 
partially withdrawn from a plan subse-
quently incurs liability for another 
partial or a complete withdrawal from 
that plan, the employer’s liability for 
the subsequent withdrawal is to be re-
duced by the amount of its liability for 
the prior partial withdrawal (less any 
waiver or reduction of that prior liabil-
ity). Section 4206(b)(2) requires the 
PBGC to prescribe regulations adjust-
ing the amount of this credit to ensure 
that the liability for the subsequent 
withdrawal properly reflects the em-
ployer’s share of liability with respect 
to the plan. The purpose of the credit is 
to protect a withdrawing employer 
from being charged twice for the same 
unfunded vested benefits of the plan. 
The reduction in the credit protects 
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the other employers in the plan from 
becoming responsible for unfunded 
vested benefits properly allocable to 
the withdrawing employer. In the in-
terests of simplicity, the rules in this 
part provide for, generally, a one-step 
calculation of the adjusted credit under 
section 4206(b)(2) against the subse-
quent liability, rather than for sepa-
rate calculations first of the credit 
under section 4206(b)(1) and then of the 
reduction in the credit under para-
graph (b)(2) of that section. In cases 
where the withdrawal liability for the 
prior partial withdrawal was reduced 
by an abatement or other reduction of 
that liability, the adjusted credit is 
further reduced in accordance with 
§ 4206.8 of this part. 

(b) Scope. This part applies to multi-
employer plans covered under title IV 
of ERISA, and to employers that have 
partially withdrawn from such plans 
after September 25, 1980 and subse-
quently completely or partially with-
draw from the same plan. 

§ 4206.2 Definitions. 
The following are defined in § 4001.2 of 

this chapter: Code, employer, ERISA, 
multiemployer plan, PBGC, plan, and 
plan year. 

In addition, for purposes of this part: 
Complete withdrawal means a com-

plete withdrawal as described in sec-
tion 4203 of ERISA. 

Partial withdrawal means a partial 
withdrawal as described in section 4205 
of ERISA. 

Unfunded vested benefits means, as de-
scribed in section 4213(c) of ERISA, the 
amount by which the value of non-
forfeitable benefits under the plan ex-
ceeds the value of the assets of the 
plan. 

[61 FR 34086, July 1, 1996, as amended at 86 
FR 1270, Jan. 8, 2021] 

§ 4206.3 Credit against liability for a 
subsequent withdrawal. 

Whenever an employer that was as-
sessed withdrawal liability for a partial 
withdrawal from a plan partially or 
completely withdraws from that plan 
in a subsequent plan year, it shall re-
ceive a credit against the new with-
drawal liability in an amount greater 
than or equal to zero, determined in ac-
cordance with this part. If the credit 

determined under §§ 4206.4 through 
4206.9 is less than zero, the amount of 
the credit shall equal zero. 

§ 4206.4 Amount of credit in plans 
using the presumptive method. 

(a) General. In a plan that uses the 
presumptive allocation method de-
scribed in section 4211(b) of ERISA, the 
credit shall equal the sum of the 
unamortized old liabilities determined 
under paragraph (b) of this section, 
multiplied by the fractions described 
or determined under paragraph (c) of 
this section. When an employer’s prior 
partial withdrawal liability has been 
reduced or waived, this credit shall be 
adjusted in accordance with § 4206.8. 

(b) Unamortized old liabilities. The 
amounts determined under this para-
graph are the employer’s proportional 
shares, if any, of the unamortized 
amounts as of the end of the plan year 
preceding the withdrawal for which the 
credit is being calculated, of— 

(1) The plan’s unfunded vested bene-
fits as of the end of the last plan year 
ending before September 26, 1980; 

(2) The annual changes in the plan’s 
unfunded vested benefits for plan years 
ending after September 25, 1980, and be-
fore the year of the prior partial with-
drawal; and 

(3) The reallocated unfunded vested 
benefits (if any), as determined under 
section 4211(b)(4) of ERISA, for plan 
years ending before the year of the 
prior partial withdrawal. 

(c) Employer’s allocable share of old li-
abilities. The sum of the amounts deter-
mined under paragraph (b) are multi-
plied by the two fractions described in 
this paragraph in order to determine 
the amount of the old liabilities that 
was previously assessed against the 
employer. 

(1) The first fraction is the fraction 
determined under section 4206(a)(2) of 
ERISA for the prior partial with-
drawal. 

(2) The second fraction is a fraction, 
the numerator of which is the amount 
of the liability assessed against the 
employer for the prior partial with-
drawal, and the denominator of which 
is the product of— 

(i) The amount of unfunded vested 
benefits allocable to the employer as if 
it had completely withdrawn as of the 
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date of the prior partial withdrawal 
(determined without regard to any ad-
justments), multiplied by— 

(ii) The fraction determined under 
section 4206(a)(2) of ERISA for the prior 
partial withdrawal. 

§ 4206.5 Amount of credit in plans 
using the modified presumptive 
method. 

(a) General. In a plan that uses the 
modified presumptive method de-
scribed in section 4211(c)(2) of ERISA, 
the credit shall equal the sum of the 
unamortized old liabilities determined 
under paragraph (b) of this section, 
multiplied by the fractions described 
or determined under paragraph (c) of 
this section. When an employer’s prior 
partial withdrawal liability has been 
reduced or waived, this credit shall be 
adjusted in accordance with § 4206.8. 

(b) Unamortized old liabilities. The 
amounts described in this paragraph 
shall be determined as of the end of the 
plan year preceding the withdrawal for 
which the credit is being calculated, 
and are the employer’s proportional 
shares, if any, of— 

(1) The plan’s unfunded vested bene-
fits as of the end of the last plan year 
ending before September 26, 1980, re-
duced as if those obligations were being 
fully amortized in level annual install-
ments over 15 years beginning with the 
first plan year ending on or after such 
date; and 

(2) The aggregate post-1980 change 
amount determined under section 
4211(c)(2)(C) of ERISA as if the em-
ployer had completely withdrawn in 
the year of the prior partial with-
drawal, reduced as if those obligations 
were being fully amortized in level an-
nual installments over the 5-year pe-
riod beginning with the plan year in 
which the prior partial withdrawal oc-
curred. 

(c) Employer’s allocable share of old li-
abilities. The sum of the amounts deter-
mined under paragraph (b) are multi-
plied by the two fractions described in 
this paragraph in order to determine 
the amount of old liabilities that was 
previously assessed against the em-
ployer. 

(1) The first fraction is the fraction 
determined under section 4206(a)(2) of 

ERISA for the prior partial with-
drawal. 

(2) The second fraction is a fraction, 
the numerator of which is the amount 
of the liability assessed against the 
employer for the prior partial with-
drawal, and the denominator of which 
is the product of— 

(i) The amount of unfunded vested 
benefits allocable to the employer as if 
it had completely withdrawn as of the 
date of the prior partial withdrawal 
(determined without regard to any ad-
justments), multiplied by— 

(ii) The fraction determined under 
section 4206(a)(2) of ERISA for the prior 
partial withdrawal. 

§ 4206.6 Amount of credit in plans 
using the rolling-5 method. 

In a plan that uses the rolling-5 allo-
cation method described in section 
4211(c)(3) of ERISA, the credit shall 
equal the amount of the liability as-
sessed for the prior partial withdrawal, 
reduced as if that amount was being 
fully amortized in level annual install-
ments over the 5-year period beginning 
with the plan year in which the prior 
partial withdrawal occurred. When an 
employer’s prior partial withdrawal li-
ability has been reduced or waived, this 
credit shall be adjusted in accordance 
with § 4206.8. 

§ 4206.7 Amount of credit in plans 
using the direct attribution method. 

In a plan that uses the direct attribu-
tion allocation method described in 
section 4211(c)(4) of ERISA, the credit 
shall equal the amount of the liability 
assessed for the prior partial with-
drawal, reduced as if that amount was 
being fully amortized in level annual 
installments beginning with the plan 
year in which the prior partial with-
drawal occurred, over the greater of 10 
years or the amortization period for 
the resulting base when the combined 
charge base and the combined credit 
base are offset under section 431(b)(5) of 
the Code. When an employer’s prior 
partial withdrawal liability has been 
reduced or waived, this credit shall be 
adjusted in accordance with § 4206.8. 

[61 FR 34086, July 1, 1996, as amended at 80 
FR 55009, Sept. 11, 2015] 
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§ 4206.8 Reduction of credit for abate-
ment or other reduction of prior 
partial withdrawal liability. 

(a) General. If an employer’s with-
drawal liability for a prior partial 
withdrawal has been reduced or waived, 
the credit determined pursuant to 
§§ 4206.4 through 4206.7 shall be adjusted 
in accordance with this section. 

(b) Computation. The adjusted credit 
is calculated by multiplying the credit 
determined under the preceding sec-
tions of this part by a fraction— 

(1) The numerator of which is the ex-
cess of the total partial withdrawal li-
ability of the employer for all partial 
withdrawals in prior years (excluding 
those partial withdrawals for which the 
credit is zero) over the present value of 
each abatement or other reduction of 
that prior withdrawal liability cal-
culated as of the date on which that 
prior partial withdrawal liability was 
determined; and 

(2) The denominator of which is the 
total partial withdrawal liability of the 
employer for all partial withdrawals in 
prior years (excluding those partial 
withdrawals for which the credit is 
zero). 

§ 4206.9 Amount of credit in plans 
using alternative allocation meth-
ods. 

A plan that has adopted an alter-
native method of allocating unfunded 
vested benefits pursuant to section 
4211(c)(5) of ERISA and part 4211 of this 
chapter shall adopt, by plan amend-
ment, a method of calculating the 
credit provided by § 4206.3 that is con-
sistent with the rules in §§ 4206.4 
through 4206.8 for plans using the stat-
utory allocation method most similar 
to the plan’s alternative allocation 
method. 

§ 4206.10 Special rule for 70-percent 
decline partial withdrawals. 

For the purposes of applying the 
rules in §§ 4206.4 through 4206.9 in any 
case in which either the prior or subse-
quent partial withdrawal resulted from 
a 70-percent contribution decline (or a 
35-percent decline in the case of certain 
retail food industry plans), the first 
year of the 3-year testing period shall 
be deemed to be the plan year in which 
the partial withdrawal occurred. 

PART 4207—REDUCTION OR WAIV-
ER OF COMPLETE WITHDRAWAL 
LIABILITY 

Sec. 
4207.1 Purpose and scope. 
4207.2 Definitions. 
4207.3 Abatement. 
4207.4 Withdrawal liability payments during 

pendency of abatement determination. 
4207.5 Requirements for abatement. 
4207.6 Partial withdrawals after reentry. 
4207.7 Liability for subsequent complete 

withdrawals and related adjustments for 
allocating unfunded vested benefits. 

4207.8 Liability for subsequent partial with-
drawals. 

4207.9 Special rules. 
4207.10 Plan rules for abatement. 
4207.11 Method of filing; method and date of 

issuance. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1387. 

SOURCE: 61 FR 34088, July 1, 1996, unless 
otherwise noted. 

§ 4207.1 Purpose and scope. 
(a) Purpose. The purpose of this part 

is to prescribe rules, pursuant to sec-
tion 4207(a) of ERISA, for reducing or 
waiving the withdrawal liability of cer-
tain employers that have completely 
withdrawn from a multiemployer plan 
and subsequently resume covered oper-
ations under the plan. This part pre-
scribes rules pursuant to which the 
plan must waive the employer’s obliga-
tion to make future liability payments 
with respect to its complete with-
drawal and must calculate the amount 
of the employer’s liability for a partial 
or complete withdrawal from the plan 
after its reentry into the plan. This 
part also provides procedures, pursuant 
to section 4207(b) of ERISA, for plan 
sponsors of multiemployer plans to 
apply to PBGC for approval of plan 
amendments that provide for the re-
duction or waiver of complete with-
drawal liability under conditions other 
than those specified in section 4207(a) 
of ERISA and this part. 

(b) Scope. This part applies to multi-
employer plans covered under title IV 
of ERISA, and to employers that have 
completely withdrawn from such plans 
after September 25, 1980, and that have 
not, as of the date of their reentry into 
the plan, fully satisfied their obliga-
tion to pay withdrawal liability arising 
from the complete withdrawal. 
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§ 4207.2 Definitions. 
The following terms are defined in 

§ 4001.2 of this chapter: employer, 
ERISA, IRS, Multiemployer Act, mul-
tiemployer plan, nonforfeitable benefit, 
PBGC, plan, and plan year. 

In addition, for purposes of this part: 
Complete withdrawal means a com-

plete withdrawal as described in sec-
tion 4203 of ERISA. 

Eligible employer means the employer, 
as defined in section 4001(b) of ERISA, 
as it existed on the date of its initial 
partial or complete withdrawal, as ap-
plicable. An eligible employer shall 
continue to be an eligible employer 
notwithstanding the occurrence of any 
of the following events: 

(1) A restoration involving a mere 
change in identity, form or place of or-
ganization, however effected; 

(2) A reorganization involving a liq-
uidation into a parent corporation; 

(3) A merger, consolidation or divi-
sion solely between (or among) trades 
or businesses (whether or not incor-
porated) of the employer; or 

(4) An acquisition by or of, or a merg-
er or combination with another trade 
or business. 

Partial withdrawal means a partial 
withdrawal as described in section 4205 
of ERISA. 

Period of withdrawal means the plan 
year in which the employer completely 
withdrew from the plan, the plan year 
in which the employer reentered the 
plan and all intervening plan years. 

Unfunded vested benefits means, as de-
scribed in section 4213(c) of ERISA, the 
amount by which the value of non-
forfeitable benefits under the plan ex-
ceeds the value of the assets of the 
plan. 

[61 FR 34088, July 1, 1996, as amended at 86 
FR 1270, Jan. 8, 2021] 

§ 4207.3 Abatement. 
(a) General. Whenever an eligible em-

ployer that has completely withdrawn 
from a multiemployer plan reenters 
the plan, it may apply to the plan for 
abatement of its complete withdrawal 
liability. Applications shall be filed by 
the date of the first scheduled with-
drawal liability payment falling due 
after the employer resumes covered op-
erations or, if later, the fifteenth cal-

endar day after the employer resumes 
covered operations. Applications shall 
identify the eligible employer, the 
withdrawn employer, if different, the 
date of withdrawal, and the date of re-
sumption of covered operations. Upon 
receiving an application for abatement, 
the plan sponsor shall determine, in ac-
cordance with paragraph (b) of this sec-
tion, whether the employer satisfies 
the requirements for abatement of its 
complete withdrawal liability under 
§ 4207.5, § 4207.9, or a plan amendment 
which has been approved by PBGC pur-
suant to § 4207.10. If the plan sponsor 
determines that the employer satisfies 
the requirements for abatement of its 
complete withdrawal liability, the pro-
visions of paragraph (c) of this section 
shall apply. If the plan sponsor deter-
mines that the employer does not sat-
isfy the requirements for abatement of 
its complete withdrawal liability, the 
provisions of paragraphs (d) and (e) of 
this section shall apply. 

(b) Determination of abatement. As 
soon as practicable after an eligible 
employer that completely withdrew 
from a multiemployer plan applies for 
abatement, the plan sponsor shall de-
termine whether the employer satisfies 
the requirements for abatement of its 
complete withdrawal liability under 
this part and shall notify the employer 
in writing of its determination and of 
the consequences of its determination, 
as described in paragraphs (c) or (d) 
and (e) of this section, as appropriate. 
If a bond or escrow has been provided 
to the plan under § 4207.4, the plan 
sponsor shall send a copy of the notice 
to the bonding or escrow agent. 

(c) Effects of abatement. If the plan 
sponsor determines that the employer 
satisfies the requirements for abate-
ment of its complete withdrawal liabil-
ity under this part, then— 

(1) The employer shall have no obli-
gation to make future withdrawal li-
ability payments to the plan with re-
spect to its complete withdrawal; 

(2) The employer’s liability for a sub-
sequent withdrawal shall be deter-
mined in accordance with § 4207.7 or 
§ 4207.8, as applicable; 

(3) Any bonds furnished under § 4207.4 
shall be cancelled and any amounts 
held in escrow under § 4207.4 shall be re-
funded to the employer; and 
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(4) Any withdrawal liability pay-
ments due after the reentry and made 
by the employer to the plan shall be re-
funded by the plan without interest. 

(d) Effects of non-abatement. If the 
plan sponsor determines that the em-
ployer does not satisfy the require-
ments for abatement of its complete 
withdrawal liability under this part, 
then— 

(1) The bond or escrow furnished 
under § 4207.4 shall be paid to the plan 
within 30 days after the date of the 
plan sponsor’s notice under paragraph 
(b) of this section; 

(2) The employer shall pay to the 
plan within 30 days after the date of 
the plan sponsor’s notice under para-
graph (b) of this section, the amount of 
its withdrawal liability payment or 
payments, with respect to which the 
bond or escrow was furnished, in excess 
of the bond or escrow; 

(3) The employer shall resume mak-
ing its withdrawal liability payments 
as they are due to the plan; and 

(4) The employer shall be treated as a 
new employer for purposes of any fu-
ture application of the withdrawal li-
ability rules in sections 4201–4225 of 
title IV of ERISA with respect to its 
participation in the plan after its re-
entry into the plan, except that in 
plans using the ‘‘direct attribution’’ 
method (section 4211(c)(4) of ERISA), 
the nonforfeitable benefits attributable 
to service with the employer shall in-
clude nonforfeitable benefits attrib-
utable to service prior to reentry that 
were not nonforfeitable at that time. 

(e) Collection of payments due and re-
view of non-abatement determination. 
The rules in part 4219, subpart C, of 
this chapter (relating to overdue, de-
faulted, and overpaid withdrawal li-
ability) shall apply with respect to all 
payments required to be made under 
paragraphs (d)(2) and (d)(3) of this sec-
tion. For this purpose, a payment re-
quired to be made under paragraph 
(d)(2) shall be treated as a withdrawal 
liability payment due on the 30th day 
after the date of the plan sponsor’s no-
tice under paragraph (b) of this section. 

(1) Review of non-abatement determina-
tion. A plan sponsor’s determination 
that the employer does not satisfy the 
requirements for abatement under this 
part shall be subject to plan review 

under section 4219(b)(2) of ERISA and 
to arbitration under section 4221 of 
ERISA, within the times prescribed by 
those sections. For this purpose, the 
plan sponsor’s notice under paragraph 
(b) of this section shall be treated as a 
demand under section 4219(b)(1) of 
ERISA. 

(2) Determination of abatement. If the 
plan sponsor or an arbitrator deter-
mines that the employer satisfies the 
requirements for abatement of its com-
plete withdrawal liability under this 
part, the plan sponsor shall imme-
diately refund the following payments 
(plus interest, except as indicated 
below, determined in accordance with 
§ 4219.31(d) of this chapter as if the pay-
ments were overpayments of with-
drawal liability) to the employer in a 
lump sum: 

(i) The amount of the employer’s 
withdrawal liability payment or pay-
ments, without interest, due after its 
reentry and made by the employer. 

(ii) The bond or escrow paid to the 
plan under paragraph (d)(1) of this sec-
tion. 

(iii) The amount of the employer’s 
withdrawal liability payment or pay-
ments in excess of the bond or escrow, 
paid to the plan under paragraph (d)(2) 
of this section. 

(iv) Any withdrawal liability pay-
ment made by the employer to the plan 
pursuant to paragraph (d)(3) of this sec-
tion after the plan sponsor’s notice 
under paragraph (b) of this section. 

§ 4207.4 Withdrawal liability payments 
during pendency of abatement de-
termination. 

(a) General rule. An eligible employer 
that completely withdraws from a mul-
tiemployer plan and subsequently reen-
ters the plan may, in lieu of making 
withdrawal liability payments due 
after its reentry, provide a bond to, or 
establish an escrow account for, the 
plan that satisfies the requirements of 
paragraph (b) of this section or any 
plan rules adopted under paragraph (d) 
of this section, pending a determina-
tion by the plan sponsor under 
§ 4207.3(b) of whether the employer sat-
isfies the requirements for abatement 
of its complete withdrawal liability. 
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An employer that applies for abate-
ment and neither provides a bond/es-
crow nor pays its withdrawal liability 
payments remains eligible for abate-
ment. 

(b) Bond/escrow. The bond or escrow 
allowed by this section shall be in an 
amount equal to 70 percent of the with-
drawal liability payments that would 
otherwise be due. The bond or escrow 
relating to each payment shall be fur-
nished before the due date of that pay-
ment. A single bond or escrow may be 
provided for more than one payment 
due during the pendency of the plan 
sponsor’s determination. The bond or 
escrow agreement shall provide that if 
the plan sponsor determines that the 
employer does not satisfy the require-
ments for abatement of its complete 
withdrawal liability under this part, 
the bond or escrow shall be paid to the 
plan upon notice from the plan sponsor 
to the bonding or escrow agent. A bond 
provided under this paragraph shall be 
issued by a corporate surety company 
that is an acceptable surety for pur-
poses of section 412 of ERISA. 

(c) Notice of bond/escrow. Concur-
rently with posting a bond or estab-
lishing an escrow account under para-
graph (b) of this section, the employer 
shall notify the plan sponsor. The no-
tice shall include a statement of the 
amount of the bond or escrow, the 
scheduled payment or payments with 
respect to which the bond or escrow is 
being furnished, and the name and ad-
dress of the bonding or escrow agent. 

(d) Plan amendments concerning bond/ 
escrow. A plan may, by amendment, 
adopt rules decreasing the amount 
specified in paragraph (b) of a bond or 
escrow allowed under this section. A 
plan amendment adopted under this 
paragraph may be applied only to the 
extent that it is consistent with the 
purposes of ERISA. 

§ 4207.5 Requirements for abatement. 
(a) General rule. Except as provided in 

§ 4207.9 (d) and (e) (pertaining to acqui-
sitions, mergers and other combina-
tions), an eligible employer that com-
pletely withdraws from a multiem-
ployer plan and subsequently reenters 
the plan shall have its liability for that 
withdrawal abated in accordance with 
§ 4207.3(c) if the employer resumes cov-

ered operations under the plan, and the 
number of contribution base units with 
respect to which the employer has an 
obligation to contribute under the plan 
for the measurement period (as defined 
in paragraph (b) of this section) after it 
resumes covered operations exceeds 30 
percent of the number of contribution 
base units with respect to which the 
employer had an obligation to con-
tribute under the plan for the base year 
(as defined in paragraph (c) of this sec-
tion). 

(b) Measurement period. If the em-
ployer resumes covered operations 
under the plan at least six full months 
prior to the end of a plan year and 
would satisfy the test in paragraph (a) 
based on its contribution base units for 
that plan year, then the measurement 
period shall be the period from the date 
it resumes covered operations until the 
end of that plan year. If the employer 
would not satisfy this test, or if the 
employer resumes covered operations 
under the plan less than six full 
months prior to the end of the plan 
year, the measurement period shall be 
the first twelve months after it re-
sumes covered operations. 

(c) Base year. For purposes of para-
graph (a) of this section, the employ-
er’s number of contribution base units 
for the base year is the average number 
of contribution base units for the two 
plan years in which its contribution 
base units were the highest, within the 
five plan years immediately preceding 
the year of its complete withdrawal. 

§ 4207.6 Partial withdrawals after re-
entry. 

(a) General rule. For purposes of de-
termining whether there is a partial 
withdrawal of an eligible employer 
whose liability is abated under this 
part upon the employer’s reentry into 
the plan or at any time thereafter, the 
plan sponsor shall apply the rules in 
section 4205 of ERISA, as modified by 
the rules in this section, and section 
108 of the Multiemployer Act. A partial 
withdrawal of an employer whose li-
ability is abated under this part may 
occur under these rules upon the em-
ployer’s reentry into the plan. How-
ever, a plan sponsor may not demand 
payment of withdrawal liability for a 
partial withdrawal occurring upon the 
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employer’s reentry before the plan 
sponsor has determined that the em-
ployer’s liability for its complete with-
drawal is abated under this part and 
has so notified the employer in accord-
ance with § 4207.3(b). 

(b) Partial withdrawal—70-percent con-
tribution decline. The plan sponsor shall 
determine whether there is a partial 
withdrawal described in section 
4205(a)(1) of ERISA (relating to a 70- 
percent contribution decline) in ac-
cordance with the rules in section 4205 
of ERISA and section 108 of the Multi-
employer Act, as modified by the rules 
in this paragraph, and shall determine 
the amount of an employer’s liability 
for that partial withdrawal in accord-
ance with the rules in § 4207.8(b). 

(1) Definition of ‘‘3-year testing pe-
riod.’’ For purposes of section 4205(b)(1) 
of ERISA, the term ‘‘3-year testing pe-
riod’’ means the period consisting of 
the plan year for which the determina-
tion is made and the two immediately 
preceding plan years, excluding any 
plan year during the period of with-
drawal. 

(2) Contribution base units for high base 
year. For purposes of section 4205(b)(1) 
of ERISA and except as provided in sec-
tion 108(d)(3) of the Multiemployer Act, 
in determining the number of contribu-
tion base units for the high base year, 
if the five plan years immediately pre-
ceding the beginning of the 3-year test-
ing period include a plan year during 
the period of withdrawal, the number 
of contribution base units for each 
such year of withdrawal shall be 
deemed to be the greater of— 

(i) The employer’s contribution base 
units for that plan year; or 

(ii) The average of the employer’s 
contribution base units for the three 
plan years preceding the plan year in 
which the employer completely with-
drew from the plan. 

(c) Partial withdrawal—partial ces-
sation of contribution obligation. The 
plan sponsor shall determine whether 
there is a partial withdrawal described 
in section 4205(a)(2) of ERISA (relating 
to a partial cessation of the employer’s 
contribution obligation) in accordance 
with the rules in section 4205 of ERISA, 
as modified by the rules in this para-
graph, and section 108 of the Multiem-
ployer Act. In making this determina-

tion, the sponsor shall exclude all plan 
years during the period of withdrawal. 
A partial withdrawal under this para-
graph can occur no earlier than the 
plan year of reentry. If the sponsor de-
termines that there was a partial with-
drawal, it shall determine the amount 
of an employer’s liability for that par-
tial withdrawal in accordance with the 
rules in § 4207.8(c). 

§ 4207.7 Liability for subsequent com-
plete withdrawals and related ad-
justments for allocating unfunded 
vested benefits. 

(a) General. When an eligible em-
ployer that has had its liability for a 
complete withdrawal abated under this 
part completely withdraws from the 
plan, the employer’s liability for that 
subsequent withdrawal shall be deter-
mined in accordance with the rules in 
sections 4201–4225 of title IV, as modi-
fied by the rules in this section, and 
section 108 of the Multiemployer Act. 
In the case of a combination described 
in § 4207.9(d), the modifications de-
scribed in this section shall be applied 
only with respect to that portion of the 
eligible employer that had previously 
withdrawn from the plan. In the case of 
a combination described in § 4207.9(e), 
the modifications shall be applied sepa-
rately with respect to each previously 
withdrawn employer that comprises 
the eligible employer. In addition, 
when a plan has abated the liability of 
a reentered employer, if the plan uses 
either the ‘‘presumptive’’ or the ‘‘di-
rect attribution’’ method (section 
4211(b) or (c)(4), respectively) for allo-
cating unfunded vested benefits, the 
plan shall modify those allocation 
methods as described in this section in 
allocating unfunded vested benefits to 
any employer that withdraws from the 
plan after the reentry. 

(b) Allocation of unfunded vested bene-
fits for subsequent withdrawal in plans 
using ‘‘presumptive’’ method. In a plan 
using the ‘‘presumptive’’ allocation 
method under section 4211(b) of ERISA, 
the amount of unfunded vested benefits 
allocable to a reentered employer for a 
subsequent withdrawal shall equal the 
sum of— 

(1) The unamortized amount of the 
employer’s allocable shares of the 
amounts described in section 4211(b)(1), 
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for the plan years preceding the initial 
withdrawal, determined as if the em-
ployer had not previously withdrawn; 

(2) The sum of the unamortized an-
nual credits attributable to the year of 
the initial withdrawal and each suc-
ceeding year ending prior to reentry; 
and 

(3) The unamortized amount of the 
employer’s allocable shares of the 
amounts described in section 
4211(b)(1)(A) and (C) for plan years end-
ing after its reentry. For purposes of 
paragraph (b)(2), the annual credit for a 
plan year is the amount by which the 
employer’s withdrawal liability pay-
ments for the year exceed the greater 
of the employer’s imputed contribu-
tions or actual contributions for the 
year. The employer’s imputed con-
tributions for a year shall equal the av-
erage annual required contributions of 
the employer for the three plan years 
preceding the initial withdrawal. The 
amount of the credit for a plan year is 
reduced by 5 percent of the original 
amount for each succeeding plan year 
ending prior to the year of the subse-
quent withdrawal. 

(c) Allocation of unfunded vested bene-
fits for subsequent withdrawal in plans 
using ‘‘modified presumptive’’ or ‘‘rolling- 
5’’ method. In a plan using either the 
‘‘modified presumptive’’ allocation 
method under section 4211(c)(2) of 
ERISA or the ‘‘rolling-5’’ method under 
section 4211(c)(3), the amount of un-
funded vested benefits allocable to a 
reentered employer for a subsequent 
withdrawal shall equal the sum of— 

(1) The amount determined under 
section 4211 (c)(2) or (c)(3) of ERISA, as 
appropriate, as if the date of reentry 
were the employer’s initial date of par-
ticipation in the plan; and 

(2) The outstanding balance, as of the 
date of reentry, of the unfunded vested 
benefits allocated to the employer for 
its previous withdrawal (as defined in 
paragraph (c)(2)(i) of this section) re-
duced as if that amount were being 
fully amortized in level annual install-
ments, at the plan’s funding rate as of 
the date of reentry, over the period de-
scribed in paragraph (c)(2)(ii), begin-
ning with the first plan year after re-
entry. 

(i) The outstanding balance of the 
unfunded vested benefits allocated to 

an employer for its previous with-
drawal is the excess of the amount de-
termined under section 4211 (c)(2) or 
(c)(3) of ERISA as of the end of the plan 
year in which the employer initially 
withdrew, accumulated with interest 
at the plan’s funding rate for that year, 
from that year to the date of reentry, 
over the withdrawal liability payments 
made by the employer, accumulated 
with interest from the date of payment 
to the date of reentry at the plan’s 
funding rate for the year of entry. 

(ii) The period referred to in para-
graph (c)(2) for plans using the modi-
fied presumptive method is the greater 
of five years, or the number of full plan 
years remaining on the amortization 
schedule under section 4211(c)(2)(B)(i) 
of ERISA. For plans using the rolling- 
5 method, the period is five years. 

(d) Adjustments applicable to all em-
ployers in plans using ‘‘presumptive’’ 
method. In a plan using the ‘‘presump-
tive’’ allocation method under section 
4211(b) of ERISA, when the plan has 
abated the withdrawal liability of a re-
entered employer pursuant to this 
part, the following adjustments to the 
allocation method shall be made in 
computing the unfunded vested bene-
fits allocable to any employer that 
withdraws from the plan in a plan year 
beginning after the reentry: 

(1) The sum of the unamortized 
amounts of the annual credits of a re-
entered employer shall be treated as a 
reallocated amount under section 
4211(b)(4) of ERISA in the plan year in 
which the employer reenters. 

(2) In the event that the 5-year period 
used to compute the denominator of 
the fraction described in section 4211 
(b)(2)(E) and (b)(4)(D) of ERISA in-
cludes a year during the period of with-
drawal of a reentered employer, the 
contributions for a year during the pe-
riod of withdrawal shall be adjusted to 
include any actual or imputed con-
tributions of the employer, as deter-
mined under paragraph (b) of this sec-
tion. 

(e) Adjustments applicable to all em-
ployers in plans using ‘‘direct attribu-
tion’’ method. In a plan using the ‘‘di-
rect attribution’’ method under section 
4211(c)(4) of ERISA, when the plan has 
abated the withdrawal liability of a re-
entered employer pursuant to this 
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part, the following adjustments to the 
allocation method shall be made in 
computing the unfunded vested bene-
fits allocable to any employer that 
withdraws from the plan in a plan year 
beginning after the reentry: 

(1) The nonforfeitable benefits attrib-
utable to service with a reentered em-
ployer prior to its initial withdrawal 
shall be treated as benefits that are at-
tributable to service with that em-
ployer. 

(2) For purposes of section 
4211(c)(4)(D)(ii) and (iii) of ERISA, 
withdrawal liability payments made by 
a reentered employer shall be treated 
as contributions made by the reentered 
employer. 

(f) Plans using alternative allocation 
methods under section 4211(c)(5). A plan 
that has adopted an alternative meth-
od of allocating unfunded vested bene-
fits pursuant to section 4211(c)(5) of 
ERISA and part 4211 of this chapter 
shall adopt by plan amendment a 
method of determining a reentered em-
ployer’s allocable share of the plan’s 
unfunded vested benefits upon its sub-
sequent withdrawal. The method shall 
treat the reentered employer and other 
withdrawing employers in a manner 
consistent with the treatment under 
the paragraph(s) of this section appli-
cable to plans using the statutory allo-
cation method most similar to the 
plan’s alternative allocation method. 

(g) Adjustments to amount of annual 
withdrawal liability payments for subse-
quent withdrawal. For purposes of sec-
tion 4219(c)(1)(C)(i)(I) and (ii)(I) of 
ERISA, in determining the amount of 
the annual withdrawal liability pay-
ments for a subsequent complete with-
drawal, if the period of ten consecutive 
plan years ending before the plan year 
in which the withdrawal occurs in-
cludes a plan year during the period of 
withdrawal, the employer’s number of 
contribution base units, used in section 
4219(c)(1)(C)(i)(I), or the required em-
ployer contributions, used in section 
4219(c)(1)(C)(ii)(I), for each such plan 
year during the period of withdrawal 
shall be deemed to be the greater of— 

(1) The employer’s contribution base 
units or the required employer con-
tributions, as applicable, for that year; 
or 

(2) The average of the employer’s 
contribution base units or of the re-
quired employer contributions, as ap-
plicable, for those plan years not dur-
ing the period of withdrawal, within 
the ten consecutive plan years ending 
before the plan year in which the em-
ployer’s subsequent complete with-
drawal occurred. 

§ 4207.8 Liability for subsequent par-
tial withdrawals. 

(a) General. When an eligible em-
ployer that has had its liability for a 
complete withdrawal abated under this 
part partially withdraws from the plan, 
the employer’s liability for that subse-
quent partial withdrawal shall be de-
termined in accordance with the rules 
in sections 4201–4225 of ERISA, as modi-
fied by the rules in § 4207.7 (b) through 
(g) of this part and the rules in this 
section, and section 108 of the Multiem-
ployer Act. 

(b) Liability for a 70-percent contribu-
tion decline. The amount of an employ-
er’s liability under section 4206(a) (re-
lating to the calculation of liability for 
a partial withdrawal), section 4208 (re-
lating to the reduction of liability for a 
partial withdrawal) and section 
4219(c)(1) (relating to the schedule of 
partial withdrawal liability payments) 
of ERISA, for a subsequent partial 
withdrawal described in section 
4205(a)(1) of ERISA (relating to a 70- 
percent contribution decline) shall be 
modified in accordance with the rules 
in this paragraph. 

(1) Definition of ‘‘3-year testing pe-
riod.’’ For purposes of sections 4206(a) 
and 4219(c)(1) of ERISA, and paragraphs 
(b)(2)–(b)(4) of this section, the term ‘‘3- 
year testing period’’ means the period 
consisting of the plan year for which 
the determination is made and the two 
immediately preceding plan years, ex-
cluding any plan year during the period 
of withdrawal. 

(2) Determination date of section 4211 
allocable share. For purposes of section 
4206(a)(1)(B) of ERISA, the amount de-
termined under section 4211 shall be de-
termined as if the employer had with-
drawn from the plan in a complete 
withdrawal on the last day of the first 
plan year in the 3-year testing period 
or the last day of the plan year in 
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which the employer reentered the plan, 
whichever is later. 

(3) Calculation of fractional share of 
section 4211 amount. For purposes of sec-
tions 4206(a)(2)(B)(ii) and 
4219(c)(1)(E)(ii) of ERISA, if the five 
plan years immediately preceding the 
beginning of the 3-year testing period 
include a plan year during the period of 
withdrawal, then, in determining the 
denominator of the fraction described 
in section 4206(a)(2), the employer’s 
contribution base units for each such 
year of withdrawal shall be deemed to 
be the greater of— 

(i) The employer’s contribution base 
units for that plan year; or 

(ii) The average of the employer’s 
contribution base units for the three 
plan years preceding the plan year in 
which the employer completely with-
drew from the plan. 

(4) Contribution base units for high base 
year. If the five plan years immediately 
preceding the beginning of the 3-year 
testing period include a plan year dur-
ing the period of withdrawal, then for 
purposes of section 4208 (a) and (b)(1) of 
ERISA, the number of contribution 
base units for the high base year shall 
be the number of contribution base 
units determined under paragraph 
(b)(3) of this section. 

(c) Liability for partial cessation of con-
tribution obligation. The amount of an 
employer’s liability under section 
4206(a) (relating to the calculation of 
liability for a partial withdrawal) and 
section 4219(c)(1) (relating to the 
amount of the annual partial with-
drawal liability payments) of ERISA, 
for a subsequent partial withdrawal de-
scribed in section 4205(a)(2) of ERISA 
(relating to a partial cessation of the 
contribution obligation) shall be modi-
fied in accordance with the rules in 
this paragraph. For purposes of sec-
tions 4206(a)(2)(B)(i) and 4219(c)(1)(E)(ii) 
of ERISA, if the five plan years imme-
diately preceding the plan year in 
which the partial withdrawal occurs in-
clude a plan year during the period of 
withdrawal, the denominator of the 
fraction described in section 4206(a)(2) 
shall be determined in accordance with 
the rule set forth in paragraph (b)(3) of 
this section. 

§ 4207.9 Special rules. 
(a) Employer that has withdrawn and 

reentered the plan before the effective 
date of this part. This part shall apply, 
in accordance with the rules in this 
paragraph, with respect to an eligible 
employer that completely withdraws 
from a multiemployer plan after Sep-
tember 25, 1980, and is performing cov-
ered work under the plan on the effec-
tive date of this part. Upon the applica-
tion of an employer described in the 
preceding sentence, the plan sponsor of 
a multiemployer plan shall determine 
whether the employer satisfies the re-
quirements for abatement of its com-
plete withdrawal liability under this 
part. Pending the plan sponsor’s deter-
mination, the employer may provide 
the plan with a bond or escrow that 
satisfies the requirements of § 4207.4, in 
lieu of making its withdrawal liability 
payments due after its application for 
an abatement determination. The plan 
sponsor shall notify the employer in 
writing of its determination and the 
consequences of its determination as 
described in § 4207.3 (c) or (d) and (e), as 
applicable. If the plan sponsor deter-
mines that the employer qualifies for 
abatement, only withdrawal liability 
payments made prior to the employer’s 
reentry shall be retained by the plan; 
payments made by the employer after 
its reentry shall be refunded to the em-
ployer, with interest on those made 
prior to the application for abatement, 
in accordance with § 4207.3(e)(2). If a 
bond or escrow has been provided to 
the plan in accordance with § 4207.4, the 
plan sponsor shall send a copy of the 
notice to the bonding or escrow agent. 
Sections 4207.6 through 4207.8 shall 
apply with respect to the employer’s 
subsequent complete withdrawal occur-
ring on or after the effective date of 
this part, or partial withdrawal occur-
ring either before or after that date. 
This paragraph shall not negate rea-
sonable actions taken by plans prior to 
the effective date of this part under 
plan rules implementing section 4207(a) 
of ERISA that were validly adopted 
pursuant to section 405 of the Multiem-
ployer Act. 

(b) Employer with multiple complete 
withdrawals that has reentered the plan 
before effective date of this part. If an 
employer described in paragraph (a) of 
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this section has completely withdrawn 
from a multiemployer plan on two or 
more occasions before the effective 
date of this part, the rules in para-
graph (a) of this section shall be ap-
plied as modified by this paragraph. 

(1) The plan sponsor shall determine 
whether the employer satisfies the re-
quirements for abatement under § 4207.5 
based on the most recent complete 
withdrawal. 

(2) If the employer satisfies the re-
quirements for abatement, the employ-
er’s liability with respect to all pre-
vious complete withdrawals shall be 
abated. 

(3) If the liability is abated, §§ 4207.6 
and 4207.7 shall be applied as if the em-
ployer’s earliest complete withdrawal 
were its initial complete withdrawal. 

(c) Employer with multiple complete 
withdrawals that has not reentered the 
plan as of the effective date of this part. 
If an eligible employer has completely 
withdrawn from a multiemployer plan 
on two or more occasions between Sep-
tember 26, 1980, and the effective date 
of this part and is not performing cov-
ered work under the plan on the effec-
tive date of this regulation, the rules 
in this part shall apply, subject to the 
modifications specified in paragraphs 
(b)(1)–(b)(3) of this section, upon the 
employer’s reentry into the plan. 

(d) Combination of withdrawn employer 
with contributing employer. If a with-
drawn employer merges or otherwise 
combines with an employer that has an 
obligation to contribute to the plan 
from which the first employer with-
drew, the combined entity is the eligi-
ble employer, and the rules of § 4207.5 
shall be applied— 

(1) By subtracting from the measure-
ment period contribution base units 
the contribution base units for which 
the non-withdrawn portion of the em-
ployer was obligated to contribute in 
the last plan year ending prior to the 
combination; 

(2) By determining the base year con-
tribution base units solely by reference 
to the contribution base units of the 
withdrawn portion of the employer; 
and 

(3) By using the date of the combina-
tion, rather than the date of resump-
tion of covered operations, to begin the 
measurement period. 

(e) Combination of two or more with-
drawn employers. If two or more with-
drawn employers merge or otherwise 
combine, the combined entity is the el-
igible employer, and the rules of § 4207.5 
shall be applied by combining the num-
ber of contribution base units with re-
spect to which each portion of the em-
ployer had an obligation to contribute 
under the plan for its base year. How-
ever, the combined number of contribu-
tion base units shall not include con-
tribution base units of a withdrawn 
portion of the employer that had fully 
paid its withdrawal liability as of the 
date of the resumption of covered oper-
ations. 

§ 4207.10 Plan rules for abatement. 

(a) General rule. Subject to the ap-
proval of the PBGC, a plan may, by 
amendment, adopt rules for the reduc-
tion or waiver of complete withdrawal 
liability under conditions other than 
those specified in §§ 4207.5 and 4207.9 (c) 
and (d), provided that such conditions 
relate to events occurring or factors 
existing subsequent to a complete 
withdrawal year. The request for PBGC 
approval shall be filed after the amend-
ment is adopted. A plan amendment 
under this section may not be put into 
effect until it is approved by the PBGC. 
However, an amendment that is ap-
proved by the PBGC may apply retro-
actively to the date of the adoption of 
the amendment. PBGC approval shall 
also be required for any subsequent 
modification of the amendment, other 
than repeal of the amendment. Sec-
tions 4207.6, 4207.7, and 4207.8 shall 
apply to all subsequent partial with-
drawals after a reduction or waiver of 
complete withdrawal liability under a 
plan amendment approved by the 
PBGC pursuant to this section. 

(b) Who may request. The plan spon-
sor, or a duly authorized representative 
acting on behalf of the plan sponsor, 
shall sign and submit the request. 

(c) Where to file. See § 4000.4 of this 
chapter for information on where to 
file. 

(d) Information. Each request shall 
contain the following information: 

(1) The name and address of the plan 
for which the plan amendment is being 
submitted and the telephone number of 
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the plan sponsor or its duly authorized 
representative. 

(2) The nine-digit Employer Identi-
fication Number (EIN) assigned to the 
plan sponsor by the IRS and the three- 
digit Plan Identification Number (PN) 
assigned to the plan by the plan spon-
sor, and, if different, the EIN and PN 
last filed with the PBGC. If no EIN or 
PN has been assigned, that should be 
indicated. 

(3) A copy of the executed amend-
ment, including— 

(i) The date on which the amendment 
was adopted; 

(ii) The proposed effective date; and 
(iii) The full text of the rules on the 

reduction or waiver of complete with-
drawal liability. 

(4) A copy of the most recent actu-
arial valuation report of the plan. 

(5) A statement certifying that no-
tice of the adoption of the amendment 
and of the request for approval filed 
under this section has been given to all 
employers that have an obligation to 
contribute under the plan and to all 
employee organizations representing 
employees covered under the plan. 

(e) Supplemental information. In addi-
tion to the information described in 
paragraph (d) of this section, a plan 
may submit any other information 
that it believes it pertinent to its re-
quest. The PBGC may require the plan 
sponsor to submit any other informa-
tion that the PBGC determines it needs 
to review a request under this section. 

(f) Criteria for PBGC approval. The 
PBGC shall approve a plan amendment 
authorized by paragraph (a) of this sec-
tion if it determines that the rules 
therein are consistent with the pur-
poses of ERISA. An abatement rule is 
not consistent with the purposes of 
ERISA if— 

(1) Implementation of the rule would 
be adverse to the interest of plan par-
ticipants and beneficiaries; or 

(2) The rule would increase the 
PBGC’s risk of loss with respect to the 
plan. 

(Approved by the Office of Management and 
Budget under control number 1212–0044) 

[61 FR 34088, July 1, 1996, as amended at 68 
FR 61355, Oct. 28, 2003] 

§ 4207.11 Method of filing; method and 
date of issuance. 

(a) Method of filing. The PBGC applies 
the rules in subpart A of part 4000 of 
this chapter to determine permissible 
methods of filing with the PBGC under 
this part. 

(b) Method of issuance. The PBGC ap-
plies the rules in subpart B of part 4000 
of this chapter to determine permis-
sible methods of issuance under this 
part. 

(c) Date of issuance. The PBGC applies 
the rules in subpart C of part 4000 of 
this chapter to determine the date that 
an issuance under this part was pro-
vided. 

[68 FR 61355, Oct. 28, 2003] 

PART 4208—REDUCTION OR WAIV-
ER OF PARTIAL WITHDRAWAL LI-
ABILITY 

Sec. 
4208.1 Purpose and scope. 
4208.2 Definitions. 
4208.3 Abatement. 
4208.4 Conditions for abatement. 
4208.5 Withdrawal liability payments during 

pendency of abatement determination. 
4208.6 Computation of reduced annual par-

tial withdrawal liability payment. 
4208.7 Adjustment of withdrawal liability 

for subsequent withdrawals. 
4208.8 Multiple partial withdrawals in one 

plan year. 
4208.9 Plan adoption of additional abate-

ment conditions. 
4208.10 Method of filing; method and date of 

issuance. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1388(c) and 
(e). 

SOURCE: 61 FR 34093, July 1, 1996, unless 
otherwise noted. 

§ 4208.1 Purpose and scope. 
(a) Purpose. The purpose of this part 

is to establish rules for reducing or 
waiving the liability of certain employ-
ers that have partially withdrawn from 
a multiemployer pension plan. 

(b) Scope. This part applies to multi-
employer pension plans covered under 
title IV of ERISA and to employers 
that have partially withdrawn from 
such plans after September 25, 1980, and 
that have not, as of the date on which 
they satisfy the conditions for reducing 
or eliminating their partial withdrawal 
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liability, fully satisfied their obliga-
tion to pay that partial withdrawal li-
ability. This rule shall not negate rea-
sonable actions taken by plans prior to 
the effective date of this part under 
plan rules implementing section 4208 of 
ERISA that were validly adopted pur-
suant to section 405 of the Multiem-
ployer Act. 

§ 4208.2 Definitions. 
The following terms are defined in 

§ 4001.2 of this chapter: employer, 
ERISA, IRS, Multiemployer Act, mul-
tiemployer plan, PBGC, plan, and plan 
year. 

In addition, for purposes of this part: 
Complete withdrawal means a com-

plete withdrawal as described in sec-
tion 4203 of ERISA. 

Eligible employer means the employer, 
as defined in section 4001(b) of ERISA, 
as it existed on the date of its initial 
partial or complete withdrawal, as ap-
plicable. An eligible employer shall 
continue to be an eligible employer 
notwithstanding the occurrence of any 
of the following events: 

(1) A restoration involving a mere 
change in identity, form or place of or-
ganization, however effected; 

(2) A reorganization involving a liq-
uidation into a parent corporation; 

(3) A merger, consolidation or divi-
sion solely between (or among) trades 
or businesses (whether or not incor-
porated) of the employer; or 

(4) An acquisition by or of, or a merg-
er or combination with another trade 
or business. 

Partial withdrawal means a partial 
withdrawal as described in section 4205 
of ERISA. 

Partial withdrawal year means the 
third year of the 3-year testing period 
in the case of a partial withdrawal 
caused by a 70-percent contribution de-
cline, or the year of the partial ces-
sation in the case of a partial with-
drawal caused by a partial cessation of 
the employer’s contribution obligation. 

§ 4208.3 Abatement. 
(a) General. Whenever an eligible em-

ployer that has partially withdrawn 
from a multiemployer plan satisfies 
the requirements in § 4208.4 for the re-
duction or waiver of its partial with-
drawal liability, it may apply to the 

plan for abatement of its partial with-
drawal liability. Applications shall 
identify the eligible employer, the 
withdrawn employer (if different), the 
date of withdrawal, and the basis for 
reduction or waiver of its withdrawal 
liability. Upon receiving a complete 
application for abatement, the plan 
sponsor shall determine, in accordance 
with paragraph (b) of this section, 
whether the employer satisfies the re-
quirements for abatement of its partial 
withdrawal liability under § 4208.4. If 
the plan sponsor determines that the 
employer satisfies the requirements for 
abatement of its partial withdrawal li-
ability, the provisions of paragraph (c) 
of this section shall apply. If the plan 
sponsor determines that the employer 
does not satisfy the requirements for 
abatement of its partial withdrawal li-
ability, the provisions of paragraphs (d) 
and (e) of this section shall apply. 

(b) Determination of abatement. Within 
60 days after an eligible employer that 
partially withdrew from a multiem-
ployer plan applies for abatement in 
accordance with paragraph (a) of this 
section, the plan sponsor shall deter-
mine whether the employer satisfies 
the requirements for abatement of its 
partial withdrawal liability under 
§ 4208.4 and shall notify the employer in 
writing of its determination and of the 
consequences of its determination, as 
described in paragraphs (c) or (d) and 
(e) of this section, as appropriate. If a 
bond or escrow has been provided to 
the plan under § 4208.5 of this part, the 
plan sponsor shall send a copy of the 
notice to the bonding or escrow agent. 

(c) Effects of abatement. If the plan 
sponsor determines that the employer 
satisfies the requirements for abate-
ment of its partial withdrawal liability 
under § 4208.4, then— 

(1) The employer’s partial withdrawal 
liability shall be eliminated or its an-
nual partial withdrawal liability pay-
ments shall be reduced in accordance 
with § 4208.6, as applicable; 

(2) The employer’s liability for a sub-
sequent withdrawal shall be deter-
mined in accordance with § 4208.7; 

(3) Any bonds furnished under § 4208.5 
shall be canceled and any amounts held 
in escrow under § 4208.5 shall be re-
funded to the employer; and 
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(4) Any withdrawal liability pay-
ments originally due and paid after the 
end of the plan year in which the con-
ditions for abatement were satisfied, in 
excess of the amount due under this 
part after that date shall be credited to 
the remaining withdrawal liability 
payments, if any, owed by the em-
ployer, beginning with the first pay-
ment due after the revised payment 
schedule is issued pursuant to this 
paragraph. If the credited amount is 
greater than the outstanding amount 
of the employer’s partial withdrawal li-
ability, the amount remaining after 
satisfaction of the liability shall be re-
funded to the employer. Interest on the 
credited amount at the rate prescribed 
in part 4219, subpart C, of this chapter 
(relating to overdue, defaulted, and 
overpaid withdrawal liability) shall be 
added if the plan sponsor does not issue 
a revised payment schedule reflecting 
the credit or make the required refund 
within 60 days after receipt by the plan 
sponsor of a complete abatement appli-
cation. Interest shall accrue from the 
61st day. 

(d) Effects of non-abatement. If the 
plan sponsor determines that the em-
ployer does not satisfy the require-
ments for abatement of its partial 
withdrawal liability under § 4208.4, then 
the employer shall take or cause to be 
taken the actions set forth in para-
graphs (d)(1)–(d)(3) of this section. The 
rules in part 4219, subpart C, shall 
apply with respect to all payments re-
quired to be made under paragraphs 
(d)(2) and (d)(3). For this purpose, a 
payment required under paragraph 
(d)(2) shall be treated as a withdrawal 
liability payment due on the 30th day 
after the date of the plan sponsor’s no-
tice under paragraph (b) of this section. 

(1) Any bond or escrow furnished 
under § 4208.5 shall be paid to the plan 
within 30 days after the date of the 
plan sponsor’s notice under paragraph 
(b) of this section. 

(2) The employer shall pay to the 
plan within 30 days after the date of 
the plan sponsor’s notice under para-
graph (b) of this section, the amount of 
its withdrawal liability payment or 
payments, with respect to which the 
bond or escrow was furnished, in excess 
of the bond or escrow. 

(3) The employer shall resume or con-
tinue making its partial withdrawal li-
ability payments as they are due to the 
plan. 

(e) Review of non-abatement determina-
tion. A plan sponsor’s determinations 
that the employer does not satisfy the 
requirements for abatement under 
§ 4208.4 and of the amount of reduction 
determined under § 4208.6 shall be sub-
ject to plan review under section 
4219(b)(2) of ERISA and to arbitration 
under section 4221 of ERISA and part 
4221 of this chapter, within the times 
prescribed by those provisions. For this 
purpose, the plan sponsor’s notice 
under paragraph (b) of this section 
shall be treated as a demand under sec-
tion 4219(b)(1) of ERISA. If the plan 
sponsor upon review or an arbitrator 
determines that the employer satisfies 
the requirements for abatement of its 
partial withdrawal liability under 
§ 4208.4, the plan sponsor shall imme-
diately refund the amounts described 
in paragraph (e)(1) of this section if the 
liability is waived, or credit and refund 
the amounts described in paragraph 
(e)(2) if the annual payment is reduced. 

(1) Refund for waived liability. If the 
employer’s partial withdrawal liability 
is waived, the plan sponsor shall refund 
to the employer the payments made 
pursuant to paragraphs (d)(1)–(d)(3) of 
this section (plus interest determined 
in accordance with § 4219.31(d) of this 
chapter as if the payments were over-
payments of withdrawal liability). 

(2) Credit for reduced annual payment. 
If the employer’s annual partial with-
drawal liability payment is reduced, 
the plan sponsor shall credit the pay-
ments made pursuant to paragraphs 
(d)(1)–(d)(3) of this section (plus inter-
est determined in accordance with 
§ 4219.31(d) of this chapter as if the pay-
ments were overpayments of with-
drawal liability) to future withdrawal 
liability payments owed by the em-
ployer, beginning with the first pay-
ment that is due after the determina-
tion, and refund any credit (including 
interest) remaining after satisfaction 
of the outstanding amount of the em-
ployer’s partial withdrawal liability. 

§ 4208.4 Conditions for abatement. 
(a) Waiver of liability for a 70-percent 

contribution decline. An employer that 
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has incurred a partial withdrawal 
under section 4205(a)(1) of ERISA shall 
have no obligation to make payments 
with respect to that partial withdrawal 
(other than delinquent payments) for 
plan years beginning after the second 
consecutive plan year in which the con-
ditions of either paragraph (a)(1) or 
(a)(2) are satisfied for each of the two 
years: 

(1) The number of contribution base 
units with respect to which the em-
ployer has an obligation to contribute 
under the plan for each year is not less 
than 90 percent of the total number of 
contribution base units with respect to 
which the employer had an obligation 
to contribute to the plan for the high 
base year (as defined in paragraph (d) 
of this section). 

(2) The conditions of this paragraph 
are satisfied if— 

(i) The number of contribution base 
units with respect to which the em-
ployer has an obligation to contribute 
for each year exceeds 30 percent of the 
total number of contribution base 
units with respect to which the em-
ployer had an obligation to contribute 
to the plan for the high base year (as 
defined in paragraph (d) of this sec-
tion); and 

(ii) The total number of contribution 
base units with respect to which all 
employers under the plan have obliga-
tions to contribute in each of the two 
years is not less than 90 percent of the 
total number of contribution base 
units for which all employers had obli-
gations to contribute in the partial 
withdrawal year. 

(b) Waiver of liability for a partial ces-
sation of the employer’s contribution obli-
gation. Except as provided in § 4208.8, an 
employer that has incurred partial 
withdrawal liability under section 
4205(a)(2) of ERISA shall have no obli-
gation to make payments with respect 
to that partial withdrawal (other than 
delinquent payments) for plan years 
beginning after the second consecutive 
plan year in which the employer satis-
fies the conditions under either para-
graph (b)(1) or (b)(2) of this section. 

(1) Partial restoration of withdrawn 
work. The employer satisfies the condi-
tions under this paragraph if, for each 
of two consecutive plan years— 

(i) The employer makes contribu-
tions for the same facility or under the 
same collective bargaining agreement 
that gave rise to the partial with-
drawal; 

(ii) The employer’s contribution base 
units for that facility or under that 
agreement exceed 30 percent of the 
contribution base units with respect to 
which the employer had an obligation 
to contribute for that facility or under 
that agreement for the high base year 
(as defined in paragraph (d) of this sec-
tion); and 

(iii) The total number of contribution 
base units with respect to which the 
employer has an obligation to con-
tribute to the plan equals at least 90 
percent of the total number of con-
tribution base units with respect to 
which the employer had an obligation 
to contribute under the plan for the 
high base year (as defined in paragraph 
(d) of this section). 

(2) Substantial restoration of withdrawn 
work. The employer satisfies the condi-
tions under this paragraph if, for each 
of two consecutive plan years— 

(i) The employer makes contribu-
tions for the same facility or under the 
same collective bargaining agreement 
that gave rise to the partial with-
drawal; 

(ii) The employer’s contribution base 
units for that facility or under that 
agreement are not less than 90 percent 
of the contribution base units with re-
spect to which the employer had an ob-
ligation to contribute for that facility 
or under that agreement for the high 
base year (as defined in paragraph (d) 
of this section); and 

(iii) The total number of contribution 
base units with respect to which the 
employer has an obligation to con-
tribute to the plan equals or exceeds 
the sum of— 

(A) The number of contribution base 
units with respect to which the em-
ployer had an obligation to contribute 
in the year prior to the partial with-
drawal year, determined without re-
gard to the contribution base units for 
the facility or under the agreement 
that gave rise to the partial with-
drawal; and 

(B) 90 percent of the contribution 
base units with respect to which the 
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employer had an obligation to con-
tribute for that facility or under that 
agreement in either the year prior to 
the partial withdrawal year or the high 
base year (as defined in paragraph (d) 
of this section), whichever is less. 

(c) Reduction in annual partial with-
drawal liability payment—(1) Partial 
withdrawals under section 4205(a)(1). An 
employer shall be entitled to a reduc-
tion of its annual partial withdrawal li-
ability payment for a plan year if the 
number of contribution base units with 
respect to which the employer had an 
obligation to contribute during the 
plan year exceeds the greater of— 

(i) 110 percent (or such lower number 
as the plan may, by amendment, adopt) 
of the number of contribution base 
units with respect to which the em-
ployer had an obligation to contribute 
in the partial withdrawal year; or 

(ii) The total number of contribution 
base units with respect to which the 
employer had an obligation to con-
tribute to the plan for the plan year 
following the partial withdrawal year. 

(2) Partial withdrawals under section 
4205(a)(2). An employer that resumes 
the obligation to contribute with re-
spect to a facility or collective bar-
gaining agreement that gave rise to a 
partial withdrawal, but does not qual-
ify to have that liability waived under 
paragraph (b) of this section, shall have 
its annual partial withdrawal liability 
payment reduced for any plan year in 
which the total number of contribution 
base units with respect to which the 
employer has an obligation to con-
tribute equals or exceeds the sum of— 

(i) The number of contribution base 
units for the reentered facility or 
agreement during that year; and 

(ii) The total number of contribution 
base units with respect to which the 
employer had an obligation to con-
tribute to the plan for the year fol-
lowing the partial withdrawal year. 

(d) High base year. For purposes of 
paragraphs (a) and (b)(1)(iii) of this sec-
tion, the high base year contributions 
are the average of the total contribu-
tion base units for the two plan years 
for which the employer’s total con-
tribution base units were highest with-
in the five plan years immediately pre-
ceding the beginning of the 3-year test-
ing period defined in section 

4205(b)(1)(B)(i) of ERISA, with respect 
to paragraph (a) of this section, or the 
partial withdrawal year, with respect 
to paragraph (b)(1)(iii) of this section. 
For purposes of paragraphs (b)(1)(ii) 
and (b)(2) of this section, the high base 
year contributions are the average 
number of contribution base units for 
the facility or under the agreement for 
the two plan years for which the em-
ployer’s contribution base units for 
that facility or under that agreement 
were highest within the five plan years 
immediately preceding the partial 
withdrawal. 

§ 4208.5 Withdrawal liability payments 
during pendency of abatement de-
termination. 

(a) Bond/Escrow. An employer that 
has satisfied the requirements of 
§ 4208.4(a)(1) without regard to ‘‘90 per-
cent of’’ or § 4208.4(b) for one year with 
respect to all partial withdrawals it in-
curred in a plan year may, in lieu of 
making scheduled withdrawal liability 
payments in the second year for those 
withdrawals, provide a bond to, or es-
tablish an escrow account for, the plan 
that satisfies the requirements of para-
graph (b) of this section or any plan 
rules adopted under paragraph (d) of 
this section, pending a determination 
by the plan sponsor of whether the em-
ployer satisfies the requirements of 
§ 4208.4 (a)(1) or (b) for the second con-
secutive plan year. An employer that 
applies for abatement and neither pro-
vides a bond/escrow nor makes its 
withdrawal liability payments remains 
eligible for abatement. 

(b) Amount of bond/escrow. The bond 
or escrow allowed by this section shall 
be in an amount equal to 50 percent of 
the withdrawal liability payments that 
would otherwise be due. The bond or 
escrow relating to each payment shall 
be furnished before the due date of that 
payment. A single bond or escrow may 
be provided for more than one payment 
due during the pendency of the plan 
sponsor’s determination. The bond or 
escrow agreement shall provide that if 
the plan sponsor determines that the 
employer does not satisfy the require-
ments for abatement of its partial 
withdrawal liability under § 4208.4 (a)(1) 
or (b), the bond or escrow shall be paid 
to the plan upon notice from the plan 
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sponsor to the bonding or escrow 
agent. A bond provided under this para-
graph shall be issued by a corporate 
surety company that is an acceptable 
surety for purposes of section 412 of 
ERISA. 

(c) Notice of bond/escrow. Concur-
rently with posting a bond or estab-
lishing an escrow account under this 
section, the employer shall notify the 
plan sponsor. The notice shall include a 
statement of the amount of the bond or 
escrow, the scheduled payment or pay-
ments with respect to which the bond 
or escrow is being furnished, and the 
name and address of the bonding or es-
crow agent. 

(d) Plan amendments concerning bond/ 
escrow. A plan may, by amendment, 
adopt rules decreasing the amount of 
the bond or escrow specified in para-
graph (b) of this section. A plan amend-
ment adopted under this paragraph 
may be applied only to the extent that 
it is consistent with the purposes of 
ERISA. An amendment satisfies this 
requirement only if it does not create 
an unreasonable risk of loss to the 
plan. 

(e) Plan sponsor determination. Within 
60 days after the end of the plan year in 
which the bond/escrow is furnished, the 
plan sponsor shall determine whether 
the employer satisfied the require-
ments of § 4208.4 (a)(1) or (b) for the sec-
ond consecutive plan year. The plan 
sponsor shall notify the employer and 
the bonding or escrow agent in writing 
of its determination and of the con-
sequences of its determination, as de-
scribed in § 4208.3 (c) or (d) and (e), as 
appropriate. 

§ 4208.6 Computation of reduced an-
nual partial withdrawal liability 
payment. 

(a) Amount of reduced payment. An 
employer that satisfies the require-
ments of § 4208.4 (c)(1) or (c)(2) shall 
have its annual partial withdrawal li-
ability payment for that plan year re-
duced in accordance with paragraph 
(a)(1) or (a)(2) of this section, respec-
tively. 

(1) The reduced annual payment 
amount for an employer that satisfies 
§ 4208.4(c)(1) shall be determined by sub-
stituting the number of contribution 
base units in the plan year in which 

the requirements are satisfied for the 
number of contribution base units in 
the year following the partial with-
drawal year in the numerator of the 
fraction described in section 
4206(a)(2)(A) of ERISA. 

(2) The reduced annual payment for 
an employer that satisfies § 4208.4(c)(2) 
shall be determined by adding the con-
tribution base units for which the em-
ployer is obligated to contribute with 
respect to the reentered facility or 
agreement in the year in which the re-
quirements are satisfied to the numer-
ator of the fraction described in section 
4206(a)(2)(A) of ERISA. 

(b) Credit for reduction. The plan spon-
sor shall credit the account of an em-
ployer that satisfies the requirements 
of § 4208.4(c)(1) or (c)(2) with the 
amount of annual withdrawal liability 
that it paid in excess of the amount de-
scribed in paragraph (a)(1) or (a)(2) of 
this section, as appropriate. The credit 
shall be applied, a revised payment 
schedule issued, refund made and inter-
est added, all in accordance with 
§ 4208.3(c)(4). 

§ 4208.7 Adjustment of withdrawal li-
ability for subsequent withdrawals. 

The liability of an employer for a 
partial or complete withdrawal from a 
plan subsequent to a partial with-
drawal from that plan in a prior plan 
year shall be reduced in accordance 
with part 4206 of this chapter. 

§ 4208.8 Multiple partial withdrawals 
in one plan year. 

(a) General rule. If an employer par-
tially withdraws from the same multi-
employer plan on two or more occa-
sions during the same plan year, the 
rules of § 4208.4 shall be applied as 
modified by this section. 

(b) Partial withdrawals under section 
4205 (a)(1) and (a)(2) in the same plan 
year. If an employer partially with-
draws from the same multiemployer 
plan as a result of a 70-percent con-
tribution decline and a partial ces-
sation of the employer’s contribution 
obligation in the same plan year, the 
employer shall not be eligible for 
abatement under § 4208.4 (b) or (c)(2) or 
under paragraph (c) of this section. The 
employer may qualify for abatement 
under § 4208.4(a) and (c)(1) and under 
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any rules adopted by the plan pursuant 
to § 4208.9. 

(c) Multiple partial cessations of the 
employer’s contribution obligation. If an 
employer permanently ceases to have 
an obligation to contribute for more 
than one facility, under more than one 
collective bargaining agreement, or for 
one or more facilities and under one or 
more collective bargaining agreements, 
resulting in multiple partial with-
drawals under section 4205(b)(2)(A) in 
the same plan year, the abatement 
rules in § 4208.4(b) shall be applied as 
modified by this paragraph. If an em-
ployer resumes work at all such facili-
ties and under all such collective bar-
gaining agreements, the determination 
of whether the employer qualifies for 
elimination of its liability under 
§ 4208.4(b) shall be made by substituting 
the test set forth in paragraph (c)(1) of 
this section for that prescribed by 
§ 4208.4 (b)(1)(ii) or (b)(2)(ii), as applica-
ble. If the employer resumes work at or 
under fewer than all the facilities or 
collective bargaining agreements de-
scribed in this paragraph, the employer 
cannot qualify for elimination of its li-
ability under § 4208.4(b). However, the 
employer may qualify for a reduction 
in its partial withdrawal liability pur-
suant to paragraph (c)(2) of this sec-
tion. 

(1) Resumption of work at all facilities 
and under all bargaining agreements. The 
test under this paragraph is satisfied if 
for each of the two consecutive plan 
years referred to in § 4208.4(b), the em-
ployer’s total contribution base units 
for the facilities and under the collec-
tive bargaining agreements with re-
spect to which the employer incurred 
the multiple partial withdrawals ex-
ceed 30 percent of the total number of 
contribution base units with respect to 
which the employer had an obligation 
to contribute for those facilities and 
under those agreements for the base 
year (as defined in paragraph (d) of this 
section). 

(2) Resumption at fewer than all facili-
ties or under fewer than all bargaining 
agreements. If the employer satisfies 
the conditions in § 4208.4 (b)(1)(i) and 
(b)(1)(iii) and paragraph (c)(2)(i) of this 
section, or the conditions in § 4208.4 
(b)(2)(i) and (b)(2)(iii) and paragraph 
(c)(2)(ii) of this section, as applicable, 

the employer’s withdrawal liability 
shall be partially waived as set forth in 
paragraph (c)(2)(iii) of this section. 

(i) With respect to a resumption of 
work under § 4208.4(b)(1), the condition 
under this paragraph is satisfied if, for 
the two consecutive plan years referred 
to in § 4208.4(b)(1), the employer’s con-
tribution base units for any reentered 
facility or agreement exceed 30 percent 
of the number of contribution base 
units with respect to which the em-
ployer had an obligation to contribute 
for that facility or under that agree-
ment for the base year (as defined in 
paragraph (d) of this section). 

(ii) With respect to a resumption of 
work under § 4208.4(b)(2), the condition 
under this paragraph is satisfied if, for 
the two consecutive plan years referred 
to in § 4208.4(b)(2), the employer’s con-
tribution base units for any reentered 
facility or agreement exceed 90 percent 
of the number of contribution base 
units with respect to which the em-
ployer had an obligation to contribute 
for that facility or under that agree-
ment for the base year (as defined in 
paragraph (d) of this section). 

(iii) The employer’s reduced with-
drawal liability and, if any, the re-
duced annual payments of the liability 
shall be determined by adding the aver-
age number of contribution base units 
that the employer is required to con-
tribute for those two consecutive years 
for that facility(ies) or agreement(s) to 
the numerator of the fraction described 
in section 4206(a)(2)(A) of ERISA. The 
amount of any remaining partial with-
drawal liability shall be paid over the 
schedule originally established start-
ing with the first payment due after 
the revised payment schedule is issued 
under § 4208.3(c)(4). 

(d) Base year. For purposes of this 
section, the base year contribution 
base units for a reentered facility(ies) 
or under a reentered agreement(s) are 
the average number of contribution 
base units for the facility(ies) or under 
the agreement(s) for the two plan years 
for which the employer’s contribution 
base units for that facility(ies) or 
under that agreement(s) were highest 
within the five plan years immediately 
preceding the partial withdrawal. 
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§ 4208.9 Plan adoption of additional 
abatement conditions. 

(a) General rule. A plan may by 
amendment, subject to the approval of 
the PBGC, adopt rules for the reduc-
tion or waiver of partial withdrawal li-
ability under conditions other than 
those specified in § 4208.4, provided that 
such conditions relate to events occur-
ring or factors existing subsequent to a 
partial withdrawal year. The request 
for PBGC approval shall be filed after 
the amendment is adopted. PBGC ap-
proval shall also be required for any 
subsequent modification of the amend-
ment, other than repeal of the amend-
ment. A plan amendment under this 
section may not be put into effect until 
it is approved by the PBGC. An amend-
ment that is approved by the PBGC 
may apply retroactively. 

(b) Who may request. The plan spon-
sor, or a duly authorized representative 
acting on behalf of the plan sponsor, 
shall sign and submit the request. 

(c) Where to file. See § 4000.4 of this 
chapter for information on where to 
file. 

(d) Information. Each request shall 
contain the following information: 

(1) The name and address of the plan 
for which the plan amendment is being 
submitted and the telephone number of 
the plan sponsor or its duly authorized 
representative. 

(2) The nine-digit Employer Identi-
fication Number (EIN) assigned to the 
plan sponsor by the IRS and the three- 
digit Plan Identification Number (PIN) 
assigned to the plan by the plan spon-
sor, and, if different, also the EIN-PIN 
last filed with the PBGC. If an EIN-PIN 
has not been assigned, that should be 
indicated. 

(3) A copy of the executed amend-
ment, including— 

(i) The date on which the amendment 
was adopted; 

(ii) The proposed effective date; 
(iii) The full text of the rules on the 

reduction or waiver of partial with-
drawal liability; and 

(iv) The full text of the rules adjust-
ing the reduction in the employer’s li-
ability for a subsequent partial or com-
plete withdrawal, as required by sec-
tion 4206(b)(1) of ERISA. 

(4) A copy of the most recent actu-
arial valuation report of the plan. 

(5) A statement certifying that no-
tice of the adoption of the amendment 
and of the request for approval filed 
under this section has been given to all 
employers that have an obligation to 
contribute under the plan and to all 
employee organizations representing 
employees covered under the plan. 

(e) Supplemental information. In addi-
tion to the information described in 
paragraph (d) of this section, a plan 
may submit any other information 
that it believes is pertinent to its re-
quest. The PBGC may require the plan 
sponsor to submit any other informa-
tion that the PBGC determines that it 
needs to review a request under this 
section. 

(f) Criteria for PBGC approval. The 
PBGC shall approve a plan amendment 
authorized by paragraph (a) of this sec-
tion if it determines that the rules 
therein are consistent with the pur-
poses of ERISA. An abatement amend-
ment is not consistent with the pur-
poses of ERISA unless the PBGC deter-
mines that— 

(1) The amendment is not adverse to 
the interests of plan participants and 
beneficiaries in the aggregate; and 

(2) The amendment would not signifi-
cantly increase the PBGC’s risk of loss 
with respect to the plan. 

(Approved by the Office of Management and 
Budget under control no. 1212–0039) 

[61 FR 34093, July 1, 1996, as amended at 68 
FR 61355, Oct. 28, 2003] 

§ 4208.10 Method of filing; method and 
date of issuance. 

(a) Method of filing. The PBGC applies 
the rules in subpart A of part 4000 of 
this chapter to determine permissible 
methods of filing with the PBGC under 
this part. 

(b) Method of issuance. The PBGC ap-
plies the rules in subpart B of part 4000 
of this chapter to determine permis-
sible methods of issuance under this 
part. 

(c) Date of issuance. The PBGC applies 
the rules in subpart C of part 4000 of 
this chapter to determine the date that 
an issuance under this part was pro-
vided. 

[68 FR 61355, Oct. 28, 2003] 
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PART 4211—ALLOCATING UN-
FUNDED VESTED BENEFITS TO 
WITHDRAWING EMPLOYERS 

Subpart A—General 

Sec. 
4211.1 Purpose and scope. 
4211.2 Definitions. 
4211.3 Special rules for construction indus-

try and Code section 404(c) plans. 
4211.4 Contributions for purposes of the nu-

merator and denominator of the alloca-
tion fractions. 

4211.6 Disregarding benefit reductions and 
benefit suspensions. 

Subpart B—Changes Not Subject to PBGC 
Approval 

4211.11 Plan sponsor adoption of modifica-
tions and simplified methods. 

4211.12 Modifications to the presumptive, 
modified presumptive, and rolling-5 
methods. 

4211.13 Modifications to the direct attribu-
tion method. 

4211.14 Simplified methods for disregarding 
certain contributions. 

4211.15 Simplified methods for determining 
expiration date of a collective bargaining 
agreement. 

4211.16 Simplified methods for disregarding 
benefit reductions and benefit suspen-
sions. 

Subpart C—Changes Subject to PBGC 
Approval 

4211.21 Changes subject to PBGC approval. 
4211.22 Requests for PBGC approval. 
4211.23 Approval of alternative method. 
4211.24 Special rule for certain alternative 

methods previously approved. 

Subpart D—Allocation Methods for Merged 
Multiemployer Plans 

4211.31 Allocation of unfunded vested bene-
fits following the merger of plans. 

4211.32 Presumptive method for withdrawals 
after the initial plan year. 

4211.33 Modified presumptive method for 
withdrawals after the initial plan year. 

4211.34 Rolling-5 method for withdrawals 
after the initial plan year. 

4211.35 Direct attribution method for with-
drawals after the initial plan year. 

4211.36 Modifications to the determination 
of initial liabilities, the amortization of 
initial liabilities, and the allocation frac-
tion. 

4211.37 Allocating unfunded vested benefits 
for withdrawals before the end of the ini-
tial plan year. 

APPENDIX TO PART 4211—EXAMPLES 

AUTHORITY: 29 U.S.C. 1302(b)(3); 1391(c)(1), 
(c)(2)(D), (c)(5)(A), (c)(5)(B), (c)(5)(D), and (f). 

SOURCE: 61 FR 34097, July 1, 1996, unless 
otherwise noted. 

Subpart A—General 

§ 4211.1 Purpose and scope. 

(a) Purpose. Section 4211 of ERISA 
provides four methods for allocating 
unfunded vested benefits to employers 
that withdraw from a multiemployer 
plan: the presumptive method (section 
4211(b)); the modified presumptive 
method (section 4211(c)(2)); the rolling- 
5 method (section 4211(c)(3)); and the 
direct attribution method (section 
4211(c)(4)). With the minor exceptions 
covered in § 4211.3, a plan determines 
the amount of unfunded vested benefits 
allocable to a withdrawing employer in 
accordance with the presumptive meth-
od, unless the plan is amended to adopt 
an alternative allocative method. Gen-
erally, the PBGC must approve the 
adoption of an alternative allocation 
method. On September 25, 1984, 49 FR 
37686, the PBGC granted a class ap-
proval of all plan amendments adopt-
ing one of the statutory alternative al-
location methods. Subpart C sets forth 
the criteria and procedures for PBGC 
approval of nonstatutory alternative 
allocation methods. Section 4211(c)(5) 
of ERISA also permits certain modi-
fications to the statutory allocation 
methods that PBGC may prescribe in a 
regulation. Subpart B of this part con-
tains the permissible modifications to 
the statutory methods that plan spon-
sors may adopt without PBGC ap-
proval. Plans may adopt other modi-
fications subject to PBGC approval 
under subpart C. Finally, under section 
4211(f) of ERISA, the PBGC is required 
to prescribe rules governing the appli-
cation of the statutory allocation 
methods or modified methods by plans 
following merger of multiemployer 
plans. Subpart D sets forth alternative 
allocative methods to be used by 
merged plans. In addition, such plans 
may adopt any of the allocation meth-
ods or modifications described under 
subparts B and C in accordance with 
the rules under subparts B and C. 
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(b) Scope. This part applies to all 
multiemployer plans covered by title 
IV of ERISA. 

[61 FR 34097, July 1, 1996, as amended at 86 
FR 1271, Jan. 8, 2021] 

§ 4211.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: Code, employer, 
IRS, multiemployer plan, nonforfeit-
able benefit, PBGC, plan, and plan 
year. 

In addition, for purposes of this part: 
Initial plan year means a merged 

plan’s first complete plan year that be-
gins after the effective date of the 
merged plan. 

Initial plan year unfunded vested bene-
fits means the unfunded vested benefits 
as of the close of the initial plan year, 
less the value as of the end of the ini-
tial plan year of all outstanding claims 
for withdrawal liability that can rea-
sonably be expected to be collected 
from employers that had withdrawn as 
of the end of the initial plan year. 

Merged plan means a plan that is the 
result of the merger of two or more 
multiemployer plans. 

Merger means the combining of two 
or more multiemployer plans into one 
multiemployer plan. 

Prior plan means the plan in which an 
employer participated immediately be-
fore that plan became a part of the 
merged plan. 

Unfunded vested benefits means, as de-
scribed in section 4213(c) of ERISA, the 
amount by which the value of non-
forfeitable benefits under the plan ex-
ceeds the value of the assets of the 
plan. 

Withdrawing employer means the em-
ployer for which withdrawal liability is 
being calculated under section 4201 of 
ERISA. 

Withdrawn employer means an em-
ployer that, in a plan year before the 
withdrawing employer withdraws, has 
discontinued contributions to the plan 
or covered operations under the plan 
and whose obligation to contribute has 
not been assumed by a successor em-
ployer within the meaning of section 
4204 of ERISA. A temporary suspension 
of contributions, including a suspen-
sion described in section 4218(2) of 

ERISA, is not considered a discontinu-
ance of contributions. 

[61 FR 34097, July 1, 1996, as amended at 73 
FR 79635, Dec. 30, 2008; 86 FR 1271, Jan. 8, 
2021] 

§ 4211.3 Special rules for construction 
industry and Code section 404(c) 
plans. 

(a) Construction plans. A plan that 
primarily covers employees in the 
building and construction industry 
must use the presumptive method for 
allocating unfunded vested benefits, 
except as provided in §§ 4211.11(b) and 
4211.21(b). 

(b) Code section 404(c) plans. A plan 
described in section 404(c) of the Code 
or a continuation of such a plan must 
use the rolling-5 method for allocating 
unfunded vested benefits unless the 
plan sponsor, by amendment, adopts an 
alternative method or modification. 

[86 FR 1271, Jan. 8, 2021] 

§ 4211.4 Contributions for purposes of 
the numerator and denominator of 
the allocation fractions. 

(a) In general. Subject to paragraph 
(b) of this section, each of the alloca-
tion fractions used in the presumptive, 
modified presumptive and rolling-5 
methods is based on contributions that 
certain employers have made to the 
plan for a 5-year period. 

(1) The numerator of the allocation 
fraction, with respect to a withdrawing 
employer, is based on the ‘‘sum of the 
contributions required to be made’’ or 
the ‘‘total amount required to be con-
tributed’’ by the employer for the spec-
ified period. 

(2) The denominator of the allocation 
fraction is based on contributions that 
certain employers have made to the 
plan for a specified period. 

(b) Disregarding surcharges and con-
tribution increases. For each of the allo-
cation fractions used in the presump-
tive, modified presumptive and rolling- 
5 methods in determining the alloca-
tion of unfunded vested benefits to an 
employer, a plan in endangered or crit-
ical status must disregard: 

(1) Surcharge. Any surcharge under 
section 305(e)(7) of ERISA and section 
432(e)(7) of the Code. 
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(2) Contribution increase. Any increase 
in the contribution rate or other in-
crease in contribution requirements 
that goes into effect during plan years 
beginning after December 31, 2014, so 
that a plan may meet the requirements 
of a funding improvement plan under 
section 305(c) of ERISA and section 
432(c) of the Code or a rehabilitation 
plan under section 305(e) of ERISA and 
432(e) of the Code, except to the extent 
that one of the following exceptions ap-
plies pursuant to section 305(g)(3) or (4) 
of ERISA and section 432(g)(3) or (4) of 
the Code: 

(i) The increases in contribution re-
quirements are due to increased levels 
of work, employment, or periods for 
which compensation is provided. 

(ii) The additional contributions are 
used to provide an increase in benefits, 
including an increase in future benefit 
accruals, permitted by section 
305(d)(1)(B) or (f)(1)(B) of ERISA and 
section 432(d)(1)(B) or (f)(1)(B) of the 
Code. 

(iii) The withdrawal occurs on or 
after the expiration date of the em-
ployer’s collective bargaining agree-
ment in effect in the plan year the plan 
is no longer in endangered or critical 
status, or, if earlier, the date as of 
which the employer renegotiates a con-
tribution rate effective after the plan 
year the plan is no longer in endan-
gered or critical status. 

(c) Simplified methods. See §§ 4211.14 
and 4211.15 for simplified methods of 
meeting the requirements of this sec-
tion. 

[86 FR 1271, Jan. 8, 2021] 

§ 4211.6 Disregarding benefit reduc-
tions and benefit suspensions. 

(a) In general. A plan must disregard 
the following nonforfeitable benefit re-
ductions and benefit suspensions in de-
termining a plan’s nonforfeitable bene-
fits for purposes of determining an em-
ployer’s withdrawal liability under sec-
tion 4201 of ERISA: 

(1) Adjustable benefit. A reduction to 
adjustable benefits under section 
305(e)(8) of ERISA and section 432(e)(8) 
of the Code. 

(2) Lump sum. A benefit reduction 
arising from a restriction on lump 
sums or other benefits under section 

305(f) of ERISA and section 432(f) of the 
Code. 

(3) Benefit suspension. A benefit sus-
pension under section 305(e)(9) of 
ERISA and section 432(e)(9) of the 
Code, but only for withdrawals not 
more than 10 years after the end of the 
plan year in which the benefit suspen-
sion takes effect. 

(b) Simplified methods. See § 4211.16 for 
simplified methods for meeting the re-
quirements of this section. 

[86 FR 1271, Jan. 8, 2021] 

Subpart B—Changes Not Subject 
to PBGC Approval 

§ 4211.11 Plan sponsor adoption of 
modifications and simplified meth-
ods. 

(a) General rule. A plan sponsor, other 
than the sponsor of a plan that pri-
marily covers employees in the build-
ing and construction industry, may 
adopt by amendment, without the ap-
proval of PBGC, any of the statutory 
allocation methods and any of the 
modifications and simplified methods 
set forth in §§ 4211.12 through 4211.16. 

(b) Building and construction industry 
plans. The plan sponsor of a plan that 
primarily covers employees in the 
building and construction industry 
may adopt by amendment, without the 
approval of PBGC, any of the modifica-
tions to the presumptive rule and sim-
plified methods set forth in § 4211.12 and 
§§ 4211.14 through 4211.16. 

[86 FR 1271, Jan. 8, 2021] 

§ 4211.12 Modifications to the pre-
sumptive, modified presumptive, 
and rolling-5 methods. 

(a) Disregarding certain contribution 
increases. A plan amended to use the 
modifications in this section must 
apply the rules to disregard surcharges 
and contribution increases under 
§ 4211.4. A plan sponsor may amend a 
plan to incorporate the simplified 
methods in §§ 4211.14 and 4211.15 to ful-
fill the requirements of § 4211.4 with the 
modifications in this section if done 
consistently from year to year. 

(b) Changing the period for counting 
contributions. A plan sponsor may 
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amend a plan to modify the denomina-
tors in the presumptive, modified pre-
sumptive and rolling-5 methods in ac-
cordance with one of the alternatives 
described in this paragraph (b). Any 
amendment adopted under this para-
graph (b) must be applied consistently 
to all plan years. Contributions count-
ed for 1 plan year may not be counted 
for any other plan year. If a contribu-
tion is counted as part of the ‘‘total 
amount contributed’’ for any plan year 
used to determine a denominator, that 
contribution may not also be counted 
as a contribution owed with respect to 
an earlier year used to determine the 
same denominator, regardless of when 
the plan collected that contribution. 

(1) A plan sponsor may amend a plan 
to provide that ‘‘the sum of all con-
tributions made’’ or ‘‘total amount 
contributed’’ for a plan year means the 
amount of contributions that the plan 
actually received during the plan year, 
without regard to whether the con-
tributions are treated as made for that 
plan year under section 304(b)(3)(A) of 
ERISA and section 431(b)(3)(A) of the 
Code. 

(2) A plan sponsor may amend a plan 
to provide that ‘‘the sum of all con-
tributions made’’ or ‘‘total amount 
contributed’’ for a plan year means the 
amount of contributions actually re-
ceived during the plan year, increased 
by the amount of contributions re-
ceived during a specified period of time 
after the close of the plan year not to 
exceed the period described in section 
304(c)(8) of ERISA and section 431(c)(8) 
of the Code and regulations thereunder. 

(3) A plan sponsor may amend a plan 
to provide that ‘‘the sum of all con-
tributions made’’ or ‘‘total amount 
contributed’’ for a plan year means the 
amount of contributions actually re-
ceived during the plan year, increased 
by the amount of contributions ac-
crued during the plan year and received 
during a specified period of time after 
the close of the plan year not to exceed 
the period described in section 304(c)(8) 
of ERISA and section 431(c)(8) of the 
Code and regulations thereunder. 

(c) Excluding contributions of signifi-
cant withdrawn employers. Contribu-
tions of certain withdrawn employers 
are excluded from the denominator in 
each of the fractions used to determine 

a withdrawing employer’s share of un-
funded vested benefits under the pre-
sumptive, modified presumptive and 
rolling-5 methods. Except as provided 
in paragraph (c)(1) of this section, con-
tributions of all employers that perma-
nently cease to have an obligation to 
contribute to the plan or permanently 
cease covered operations before the end 
of the period of plan years used to de-
termine the fractions for allocating un-
funded vested benefits under each of 
those methods (and contributions of all 
employers that withdrew before Sep-
tember 26, 1980) are excluded from the 
denominators of the fractions. 

(1) The plan sponsor of a plan using 
the presumptive, modified presumptive 
or rolling-5 method may amend the 
plan to provide that only the contribu-
tions of significant withdrawn employ-
ers are excluded from the denominators 
of the fractions used in those methods. 

(2) For purposes of this paragraph (c), 
‘‘significant withdrawn employer’’ 
means— 

(i) An employer to which the plan has 
sent a notice of withdrawal liability 
under section 4219 of ERISA; or 

(ii) A withdrawn employer that in 
any plan year used to determine the 
denominator of a fraction contributed 
at least $250,000 or, if less, 1 percent of 
all contributions made by employers 
for that year. 

(3) If a group of employers withdraw 
in a concerted withdrawal, the plan 
sponsor must treat the group as a sin-
gle employer in determining whether 
the members are significant withdrawn 
employers under paragraph (c)(2) of 
this section. A ‘‘concerted withdrawal’’ 
means a cessation of contributions to 
the plan during a single plan year— 

(i) By an employer association; 
(ii) By all or substantially all of the 

employers covered by a single collec-
tive bargaining agreement; or 

(iii) By all or substantially all of the 
employers covered by agreements with 
a single labor organization. 

(d) ‘‘Fresh start’’ rules under presump-
tive method. (1) The plan sponsor of a 
plan using the presumptive method (in-
cluding a plan that primarily covers 
employees in the building and con-
struction industry) may amend the 
plan to provide that— 
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(i) A designated plan year ending 
after September 26, 1980, will substitute 
for the plan year ending before Sep-
tember 26, 1980, in applying section 
4211(b)(1)(B), section 4211(b)(2)(B)(ii)(I), 
section 4211(b)(2)(D), section 4211(b)(3), 
and section 4211(b)(3)(B) of ERISA; and 

(ii) Plan years ending after the end of 
the designated plan year in paragraph 
(d)(1)(i) of this section will substitute 
for plan years ending after September 
25, 1980, in applying section 
4211(b)(1)(A), section 4211(b)(2)(A), and 
section 4211(b)(2)(B)(ii)(II) of ERISA. 

(2) A plan amendment made pursuant 
to paragraph (d)(1) of this section must 
provide that the plan’s unfunded vested 
benefits for plan years ending after the 
designated plan year are reduced by 
the value of all outstanding claims for 
withdrawal liability that can reason-
ably be expected to be collected from 
employers that had withdrawn from 
the plan as of the end of the designated 
plan year. 

(3) In the case of a plan that pri-
marily covers employees in the build-
ing and construction industry, the plan 
year designated by a plan amendment 
pursuant to paragraph (d)(1) of this sec-
tion must be a plan year for which the 
plan has no unfunded vested benefits 
determined in accordance with section 
4211 of ERISA without regard to 
§ 4211.6. 

(e) ‘‘Fresh start’’ rules under modified 
presumptive method. (1) The plan spon-
sor of a plan using the modified pre-
sumptive method may amend the plan 
to provide— 

(i) A designated plan year ending 
after September 26, 1980, will substitute 
for the plan year ending before Sep-
tember 26, 1980, in applying section 
4211(c)(2)(B)(i) and section 
4211(c)(2)(B)(ii)(I) and (II) of ERISA; 
and 

(ii) Plan years ending after the end of 
the designated plan year will sub-
stitute for plan years ending after Sep-
tember 25, 1980, in applying section 
4211(c)(2)(B)(ii)(II) and section 
4211(c)(2)(C)(i)(II) of ERISA. 

(2) A plan amendment made pursuant 
to paragraph (e)(1) of this section must 
provide that the plan’s unfunded vested 
benefits for plan years ending after the 
designated plan year are reduced by 
the value of all outstanding claims for 

withdrawal liability that can reason-
ably be expected to be collected from 
employers that had withdrawn from 
the plan as of the end of the designated 
plan year. 

[86 FR 1272, Jan. 8, 2021] 

§ 4211.13 Modifications to the direct 
attribution method. 

(a) Error in direct attribution method. 
The unfunded vested benefits allocated 
to a withdrawing employer under the 
direct attribution method are the sum 
of the employer’s attributable liabil-
ity, determined under section 
4211(c)(4)(A)(i) and (B) of ERISA, and 
the employer’s share of the plan’s 
unattributable liability, determined 
under section 4211(c)(4)(E) and allo-
cated to the employer under section 
4211(c)(4)(F). Plan sponsors should allo-
cate unattributable liabilities on the 
basis of the employer’s share of the at-
tributable liabilities. However, section 
4211(c)(4)(F) of ERISA, which describes 
the allocation of unattributable liabil-
ities, contains a typographical error. 
Therefore, plans adopting the direct at-
tribution method must modify the 
phrase ‘‘as the amount determined 
under subparagraph (C) for the em-
ployer bears to the sum of the amounts 
determined under subparagraph (C) for 
all employers under the plan’’ in sec-
tion 4211(c)(4)(F) by substituting ‘‘sub-
paragraph (B)’’ for ‘‘subparagraph (C)’’ 
in both places it appears. 

(b) Allocating unattributable liability 
based on contributions in period before 
withdrawal. A plan that is amended to 
adopt the direct attribution method 
may provide that instead of allocating 
the unattributable liability in accord-
ance with section 4211(c)(4)(F) of 
ERISA, the employer’s share of the 
plan’s unattributable liability is deter-
mined by multiplying the plan’s 
unattributable liability determined 
under section 4211(c)(4)(E) by a frac-
tion— 

(1) The numerator of which is the 
total amount of contributions required 
to be made by the withdrawing em-
ployer over a period of consecutive 
plan years (not fewer than five) ending 
before the withdrawal; and 

(2) The denominator of which is the 
total amount contributed under the 
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plan by all employers for the same pe-
riod of years used in paragraph (b)(1) of 
this section, decreased by any amount 
contributed by an employer that with-
drew from the plan during those plan 
years. 

[61 FR 34097, July 1, 1996, as amended at 86 
FR 1273, Jan. 8, 2021] 

§ 4211.14 Simplified methods for dis-
regarding certain contributions. 

(a) In general. A plan sponsor may 
amend a plan without PBGC approval 
to adopt any of the simplified methods 
in paragraphs (b) through (d) of this 
section to fulfill the requirements of 
section 305(g)(3) of ERISA and section 
432(g)(3) of the Code and § 4211.4(b)(2) in 
determining an allocation fraction. Ex-
amples illustrating calculations using 
the simplified methods in this section 
are provided in the appendix to this 
part. 

(b) Simplified method for the numer-
ator—after 2014 plan year. A plan spon-
sor may amend a plan to provide that 
the withdrawing employer’s required 
contributions for each plan year (a 
‘‘target year’’) after the date that is 
the later of the last day of the first 
plan year that ends on or after Decem-
ber 31, 2014 and the last day of the plan 
year the employer first contributes to 
the plan (the ‘‘employer freeze date’’) 
is the product of— 

(1) The employer’s contribution rate 
in effect on the employer freeze date, 
plus any contribution increase in 
§ 4211.4(b)(2)(ii) that is effective after 
the employer freeze date but not later 
than the last day of the target year; 
times 

(2) The employer’s contribution base 
units for the target year. 

(c) Simplified method for the denomi-
nator—after 2014 plan year. A plan spon-
sor may amend a plan to provide that 
the denominator for the allocation 
fraction for each plan year after the 
employer freeze date is calculated 
using the same principles as paragraph 
(b) of this section. 

(d) Simplified method for the denomi-
nator—proxy group averaging. (1) A plan 
sponsor may amend a plan to provide 
that, for purposes of determining the 
denominator of the unfunded vested 
benefits allocation fraction, employer 
contributions for a plan year beginning 

after the plan freeze date described in 
paragraph (d)(2)(i) of this section are 
calculated, in accordance with this 
paragraph (d), based on an average of 
representative contribution rates that 
exclude contribution increases that are 
required to be disregarded in deter-
mining withdrawal liability. The meth-
od described in this paragraph (d) is ef-
fective only for plan years to which the 
amendment applies. 

(2) For purposes of this paragraph (d) 
— 

(i) Plan freeze date means the last day 
of the first plan year that ends on or 
after December 31, 2014. 

(ii) Base year means the first plan 
year beginning after the plan freeze 
date. 

(iii) Contribution history for a plan 
year means the history of total con-
tribution rates, and contribution rates 
that are not required to be disregarded 
in determining withdrawal liability, 
from the plan freeze date up to the end 
of the plan year. 

(iv) Included employer with respect to 
a plan for a plan year means an em-
ployer that is a contributing employer 
of the plan on at least 1 day of the plan 
year and whose contributions for the 
plan year are to be taken into account 
under the plan in determining the de-
nominator of the unfunded vested bene-
fits allocation fraction under section 
4211 of ERISA. If the contribution his-
tories of different categories of em-
ployees of an employer are not sub-
stantially the same, the employer may 
be treated as two or more employers 
that have more uniform contribution 
histories. 

(v) Rate history group is defined in 
paragraph (d)(3) of this section. 

(vi) Proxy group is defined in para-
graph (d)(4) of this section. 

(vii) Adjusted as applied to contribu-
tions for an employer, a rate history 
group, or a plan is defined in para-
graphs (d)(5), (6), and (7) of this section. 

(3) A rate history group of a plan for 
a plan year is a group of included em-
ployers satisfying all of the following 
requirements: 

(i) Each included employer of the 
plan is in one and only one rate history 
group. 
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(ii) The employers in the rate history 
group have substantially the same con-
tribution history (or the same percent-
age increases in contributions from 
year to year), but there need not be 
more than ten rate history groups. 

(iii) There is consistency in the com-
position of rate history groups from 
year to year. 

(4) The proxy group of a plan for a 
plan year is a group of included em-
ployers satisfying all of the following 
requirements: 

(i) On at least 1 day of the plan year, 
the employers in the proxy group rep-
resent at least 10 percent of active plan 
participants. 

(ii) There is at least one employer in 
the proxy group from each rate history 
group of the plan for the plan year that 
represents, on at least 1 day of the plan 
year, at least 5 percent of active plan 
participants. 

(iii) There is consistency in the com-
position of the proxy group from year 
to year. 

(5) The adjusted contributions of an 
employer under a plan for a plan year 
are — 

(i) The employer’s contribution base 
units for the plan year; multiplied by 

(ii) The employer’s contribution rate 
per contribution base unit at the end of 
the plan year, reduced by the sum of 
the employer’s contribution rate in-
creases since the plan freeze date that 
are required to be disregarded in deter-
mining withdrawal liability. 

(6) The adjusted contributions of a 
rate history group that is represented 
in the proxy group of a plan for a plan 
year are the total contributions for the 
plan year attributable to employers in 
the rate history group, multiplied by 
the adjustment factor for the rate his-
tory group. The adjustment factor for 
the rate history group is the quotient, 
for all employers in the rate history 
group that are also in the proxy group, 
of — 

(i) Total adjusted contributions for 
the plan year; divided by 

(ii) Total contributions for the plan 
year. 

(7) The adjusted contributions of a 
plan for a plan year are the plan’s total 
contributions for the plan year by all 
employers, multiplied by the adjust-
ment factor for the plan. For this pur-

pose, ‘‘the plan’s total contributions 
for the plan year’’ means the total 
unadjusted plan contributions for the 
plan year that would otherwise be in-
cluded in the denominator of the allo-
cation fraction in the absence of sec-
tion 305(g)(1) of ERISA, including any 
employer contributions owed with re-
spect to earlier periods that were col-
lected in that plan year, and excluding 
any amounts contributed in that plan 
year by an employer that withdrew 
from the plan during that plan year. 
The adjustment factor for the plan is 
the quotient, for all rate history 
groups that are represented in the 
proxy group, of — 

(i) Total adjusted contributions for 
the plan year; divided by 

(ii) Total contributions for the plan 
year. 

(8) Under this method, in deter-
mining the denominator of a plan’s un-
funded vested benefits allocation frac-
tion, the contributions taken into ac-
count with respect to any plan year 
(beginning with the base year) are the 
plan’s adjusted contributions for the 
plan year. 

(9) Notwithstanding the foregoing 
provisions of this paragraph (d), if total 
contributions for a year for a rate his-
tory group or for a plan are not timely 
and reasonably available for calcu-
lating adjusted contributions for that 
year, each relevant contribution rate 
for the year may be multiplied by the 
projected contribution base units for 
the year corresponding to that rate and 
the sum, for all rates, may be used in 
place of total contributions for that 
year. 

(e) Effective and applicability dates—(1) 
Effective date. This section is effective 
on February 8, 2021. 

(2) Applicability date. This section ap-
plies to employer withdrawals from 
multiemployer plans that occur in plan 
years beginning on or after February 8, 
2021. 

[86 FR 1273, Jan. 8, 2021] 

§ 4211.15 Simplified methods for deter-
mining expiration date of a collec-
tive bargaining agreement. 

(a) In general. A plan sponsor may 
amend a plan without PBGC approval 
to adopt any of the simplified methods 
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in this section to fulfill the require-
ments of section 305(g)(4) of ERISA and 
432(g)(4) of the Code and 
§ 4211.4(b)(2)(iii) for a withdrawal that 
occurs on or after the plan’s reversion 
date. 

(b) Reversion date. The reversion date 
is either— 

(1) The expiration date of the first 
collective bargaining agreement re-
quiring plan contributions that expires 
after the plan is no longer in endan-
gered or critical status, or 

(2) The date that is the later of— 
(i) The end of the first plan year fol-

lowing the plan year in which the plan 
is no longer in endangered or critical 
status; or 

(ii) The end of the plan year that in-
cludes the expiration date of the first 
collective bargaining agreement re-
quiring plan contributions that expires 
after the plan is no longer in endan-
gered or critical status. 

(3) For purposes of paragraph (b)(2) of 
this section, the expiration date of a 
collective bargaining agreement that 
by its terms remains in force until ter-
minated by the parties thereto is con-
sidered to be the earlier of— 

(i) The termination date agreed to by 
the parties thereto; or 

(ii) The first day of the third plan 
year following the plan year in which 
the plan is no longer in endangered or 
critical status. 

(c) Example. The simplified method in 
paragraph (b)(1) of this section is illus-
trated by the following example. 

(1) Facts. A plan certifies that it is 
not in endangered or critical status for 
the plan year beginning January 1, 
2021. The plan operates under several 
collective bargaining agreements. The 
plan sponsor adopts a rule providing 
that all contribution increases will be 
included in the numerator and denomi-
nator of the allocation fractions for 
withdrawals occurring after October 31, 
2022, the expiration date of the first 
collective bargaining agreement re-
quiring plan contributions that expires 
after January 1, 2021. 

(2) Allocation fraction. A contributing 
employer withdraws from the plan in 
November 2022, after the date des-
ignated by the plan sponsor for the in-
clusion of all contribution rate in-
creases in the allocation fraction. The 

allocation fraction used by the plan 
sponsor to determine the employer’s 
share of the plan’s unfunded vested 
benefits includes all of the employer’s 
required contributions in the numer-
ator and total contributions made by 
all employers in the denominator, in-
cluding any amounts related to con-
tribution increases previously dis-
regarded. 

(d) Effective and applicability dates—(1) 
Effective date. This section is effective 
on February 8, 2021. 

(2) Applicability date. This section ap-
plies to employer withdrawals from 
multiemployer plans that occur in plan 
years beginning on or after February 8, 
2021. 

[86 FR 1274, Jan. 8, 2021] 

§ 4211.16 Simplified methods for dis-
regarding benefit reductions and 
benefit suspensions. 

(a) In general. A plan sponsor may 
amend a plan without PBGC approval 
to adopt the simplified methods in this 
section to fulfill the requirements of 
section 305(g)(1) of ERISA and section 
432(g)(1) of the Code and § 4211.6 to dis-
regard benefit reductions and benefit 
suspensions. 

(b) Basic rule. The withdrawal liabil-
ity of a withdrawing employer is the 
sum of paragraphs (b)(1) and (2) of this 
section, and then adjusted by para-
graphs (A)-(D) of section 4201(b)(1) of 
ERISA. The amount determined under 
paragraph (b)(1) may not be less than 
zero. 

(1) The amount that would be the em-
ployer’s allocable amount of unfunded 
vested benefits determined in accord-
ance with section 4211 of ERISA under 
the method in use by the plan without 
regard to § 4211.6 (but taking into ac-
count § 4211.4); and 

(2) The employer’s proportional share 
of the value of each of the benefit re-
ductions and benefit suspensions re-
quired to be disregarded under § 4211.6 
determined in accordance with this 
section. 

(c) Benefit suspension. This paragraph 
(c) applies to a benefit suspension 
under § 4211.6(a)(3). 

(1) General. The employer’s propor-
tional share of the present value of a 
benefit suspension as of the end of the 
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plan year before the employer’s with-
drawal is determined by applying para-
graph (c)(2) or (3) of this section to the 
present value of the suspended benefits, 
as authorized by the Department of the 
Treasury in accordance with section 
305(e)(9) of ERISA, calculated either as 
of the date of the benefit suspension or 
as of the end of the plan year coinci-
dent with or following the date of the 
benefit suspension (the ‘‘authorized 
value’’). 

(2) Static value method. A plan may 
provide that the present value of the 
suspended benefits as of the end of the 
plan year in which the benefit suspen-
sion takes effect and for each of the 
succeeding 9 plan years is the author-
ized value in paragraph (c)(1) of this 
section. An employer’s proportional 
share of the present value of a benefit 
suspension to which this paragraph (c) 
applies using the static value method 
is determined by multiplying the 
present value of the suspended benefits 
by a fraction— 

(i) The numerator is the sum of all 
contributions required to be made by 
the withdrawing employer for the 5 
consecutive plan years ending before 
the plan year in which the benefit sus-
pension takes effect; and 

(ii) The denominator is the total of 
all employers’ contributions for the 5 
consecutive plan years ending before 
the plan year in which the suspension 
takes effect, increased by any em-
ployer contributions owed with respect 
to earlier periods which were collected 
in those plan years, and decreased by 
any amount contributed by an em-
ployer that withdrew from the plan 
during those plan years. If a plan uses 
an allocation method other than the 
presumptive method in section 4211(b) 
of ERISA or similar method, the de-
nominator after the first year is de-
creased by the contributions of any 
employers that withdrew from the plan 
and were unable to satisfy their with-
drawal liability claims in any year be-
fore the employer’s withdrawal. 

(iii) In determining the numerator 
and the denominator in paragraph 
(c)(2) of this section, the rules under 
§ 4211.4 (and permissible modifications 
under § 4211.12 and simplified methods 
under §§ 4211.14 and 4211.15) apply. 

(3) Adjusted value method. A plan may 
provide that the present value of the 
suspended benefits as of the end of the 
plan year in which the benefit suspen-
sion takes effect is the authorized 
value in paragraph (c)(1) of this section 
and that the present value as of the 
end of each of the succeeding nine plan 
years (the ‘‘revaluation date’’) is the 
present value, as of a revaluation date, 
of the benefits not expected to be paid 
after the revaluation date due to the 
benefit suspension. An employer’s pro-
portional share of the present value of 
a benefit suspension to which this 
paragraph (c) applies using the ad-
justed value method is determined by 
multiplying the present value of the 
suspended benefits by a fraction— 

(i) The numerator is the sum of all 
contributions required to be made by 
the withdrawing employer for the 5 
consecutive plan years ending before 
the employer’s withdrawal; and 

(ii) The denominator is the total of 
all employers’ contributions for the 5 
consecutive plan years ending before 
the employer’s withdrawal, increased 
by any employer contributions owed 
with respect to earlier periods which 
were collected in those plan years, and 
decreased by any amount contributed 
by an employer that withdrew from the 
plan during those plan years. 

(iii) In determining the numerator 
and the denominator in this paragraph 
(c)(3), the rules under § 4211.4 (and per-
missible modifications under § 4211.12 
and simplified methods under §§ 4211.14 
and 4211.15) apply. 

(iv) If a benefit suspension in 
§ 4211.6(a)(3) is a temporary suspension 
of the plan’s payment obligations as 
authorized by the Department of the 
Treasury, the present value of the sus-
pended benefits in this paragraph (c)(3) 
includes only the value of the sus-
pended benefits through the ending pe-
riod of the benefit suspension. 

(d) Benefit reductions. This paragraph 
(d) applies to benefits reduced under 
§ 4211.6(a)(1) or (2). 

(1) Value of a benefit reduction. The 
value of a benefit reduction is— 

(i) The unamortized balance, as of 
the end of the plan year before the 
withdrawal, of; 
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(ii) The value of the benefit reduction 
as of the end of the plan year in which 
the reduction took effect; and 

(iii) Determined using the same as-
sumptions as for unfunded vested bene-
fits and amortization in level annual 
installments over a period of 15 years. 

(2) Employer’s proportional share of a 
benefit reduction. An employer’s propor-
tional share of the value of a benefit 
reduction to which this paragraph (d) 
applies is determined by multiplying 
the value of the benefit reduction by a 
fraction— 

(i) The numerator is the sum of all 
contributions required to be made by 
the withdrawing employer for the 5 
consecutive plan years ending before 
the employer’s withdrawal; and 

(ii) The denominator is the total of 
all employers’ contributions for the 5 
consecutive plan years ending before 
the employer’s withdrawal, increased 
by any employer contributions owed 
with respect to earlier periods which 
were collected in those plan years, and 
decreased by any amount contributed 
by an employer that withdrew from the 
plan during those plan years. 

(iii) The 5 consecutive plan years 
ending before the plan year in which 
the adjustable benefit reduction takes 
effect may be used in determining the 
numerator and the denominator in this 
paragraph (d). If such 5-year period is 
used, in determining the denominator, 
if a plan uses an allocation method 
other than the presumptive method in 
section 4211(b) of ERISA or similar 
method, the denominator after the 
first year is decreased by the contribu-
tions of any employers that withdrew 
from the plan and were unable to sat-
isfy their withdrawal liability claims 
in any year before the employer’s with-
drawal. 

(iv) In determining the numerator 
and the denominator in this paragraph 
(d), the rules under § 4211.4 (and permis-
sible modifications under § 4211.12 and 
simplified methods under §§ 4211.14 and 
4211.15) apply. 

(e) Example. The simplified frame-
work using the static value method 
under § 4211.16(c)(2) for disregarding a 
benefit suspension is illustrated by the 
following example. 

(1) Facts. Assume that a calendar 
year multiemployer plan receives final 

authorization by the Secretary of the 
Treasury for a benefit suspension, ef-
fective January 1, 2018. The present 
value, as of that date, of the benefit 
suspension is $30 million. Employer A, 
a contributing employer, withdraws 
during the 2022 plan year. Employer A’s 
proportional share of contributions for 
the 5 plan years ending in 2017 (the 
year before the benefit suspension 
takes effect) is 10 percent. Employer 
A’s proportional share of contributions 
for the 5 plan years ending before Em-
ployer A’s withdrawal in 2022 is 11 per-
cent. The plan uses the rolling-5 meth-
od for allocating unfunded vested bene-
fits to withdrawn employers under sec-
tion 4211 of ERISA. The plan sponsor 
has adopted by amendment the static 
value simplified method for dis-
regarding benefit suspensions in deter-
mining unfunded vested benefits. Ac-
cordingly, there is a one-time valu-
ation of the initial value of the sus-
pended benefits with respect to em-
ployer withdrawals occurring during 
the 2019 through 2028 plan years, the 
first 10 years of the benefit suspension. 

(2) Unfunded vested benefits allocable 
to Employer A. To determine the 
amount of unfunded vested benefits al-
locable to Employer A, the plan’s actu-
ary first determines the amount of Em-
ployer A’s withdrawal liability as of 
the end of 2021 assuming the benefit 
suspensions remain in effect. Under the 
rolling-5 method, if the plan’s unfunded 
vested benefits as determined in the 
plan’s 2021 plan year valuation were 
$170 million (not including the present 
value of the suspended benefits), the 
share of these unfunded vested benefits 
allocable to Employer A is equal to 
$170 million multiplied by Employer 
A’s allocation fraction of 11 percent, or 
$18.7 million. The plan’s actuary then 
adds to this amount Employer A’s pro-
portional 10 percent share of the $30 
million initial value of the suspended 
benefits, or $3 million. Employer A’s 
share of the plan’s unfunded vested 
benefits for withdrawal liability pur-
poses is $21.7 million ($18.7 million + $3 
million). 

(3) Adjustment of allocation fraction. If 
another significant contributing em-
ployer—Employer B—had withdrawn in 
2019 and was unable to satisfy its with-
drawal liability claim, the allocation 
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fraction applicable to the value of the 
suspended benefits is adjusted. The 
contributions in the denominator for 
the last 5 plan years ending in 2017 is 
reduced by the contributions that were 
made by Employer B, thereby increas-
ing Employer A’s allocable share of the 
$30 million value of the suspended ben-
efits. 

(f) Effective and applicability dates—(1) 
Effective date. This section is effective 
on February 8, 2021. 

(2) Applicability date. This section ap-
plies to employer withdrawals from 
multiemployer plans that occur in plan 
years beginning on or after February 8, 
2021. 

[86 FR 1274, Jan. 8, 2021] 

Subpart C—Changes Subject to 
PBGC Approval 

§ 4211.21 Changes subject to PBGC ap-
proval. 

(a) General rule. Subject to the ap-
proval of the PBGC pursuant to this 
subpart, a plan, other than a plan that 
primarily covers employees in the 
building and construction industry, 
may adopt, by amendment, any alloca-
tion method or modification to an allo-
cation method that is not permitted 
under subpart B of this part. 

(b) Building and construction industry 
plans. Subject to the approval of the 
PBGC pursuant to this subpart, a plan 
that primarily covers employees in the 
building and construction industry 
may adopt, by amendment, any alloca-
tion method or modification to an allo-
cation method that is not permitted 
under section 4211 of ERISA if the 
method or modification is applicable 
only to its employers that are not con-
struction industry employers within 
the meaning of section 4203(b)(1)(A) of 
ERISA. 

(c) Substantial overallocation not al-
lowed. No plan may adopt an allocation 
method or modification to an alloca-
tion method that results in a system-
atic and substantial overallocation of 
the plan’s unfunded vested benefits. 

(d) Use of method prior to approval. A 
plan may implement an alternative al-
location method or modification to an 
allocation method that requires PBGC 
approval before that approval is given. 

However, the plan sponsor shall assess 
liability in accordance with this para-
graph. 

(1) Demand for payment. Until the 
PBGC approves the allocation method 
or modification, a plan may not de-
mand withdrawal liability under sec-
tion 4219 of ERISA in an amount that 
exceeds the lesser of the amount cal-
culated under the amendment or the 
amount calculated under the alloca-
tion method that the plan would be re-
quired to use if the PBGC did not ap-
prove the amendment. The plan must 
inform each withdrawing employer of 
both amounts and explain that the 
higher amount may become payable 
depending on the PBGC’s decision on 
the amendment. 

(2) Adjustment of liability. When nec-
essary because of the PBGC decision on 
the amendment, the plan shall adjust 
the amount demanded from each em-
ployer under paragraph (c)(1) of this 
section and the employer’s withdrawal 
liability payment schedule. The length 
of the payment schedule shall be in-
creased, as necessary. The plan shall 
notify each affected employer of the 
adjusted liability and payment sched-
ule and shall collect the adjusted 
amount in accordance with the ad-
justed schedule. 

[61 FR 34097, July 1, 1996, as amended at 86 
FR 1275, Jan. 8, 2021] 

§ 4211.22 Requests for PBGC approval. 
(a) Filing of request—(1) In general. A 

plan shall submit a request for ap-
proval of an alternative allocation 
method or modification to an alloca-
tion method to the PBGC in accord-
ance with the requirements of this sec-
tion as soon as practicable after the 
adoption of the amendment. 

(2) Method of filing. The PBGC applies 
the rules in subpart A of part 4000 of 
this chapter to determine permissible 
methods of filing with the PBGC under 
this subpart. 

(b) Who shall submit. The plan spon-
sor, or a duly authorized representative 
acting on behalf of the plan sponsor, 
shall sign the request. 

(c) Where to submit. See § 4000.4 of this 
chapter for information on where to 
file. 

(d) Content. Each request shall con-
tain the following information: 
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(1) The name, address and telephone 
number of the plan sponsor, and of the 
duly authorized representative, if any, 
of the plan sponsor. 

(2) The name of the plan. 
(3) The nine-digit Employer Identi-

fication Number (EIN) that the Inter-
nal Revenue Service assigned to the 
plan sponsor and the three-digit Plan 
Identification Number (PIN) that the 
plan sponsor assigned to the plan, and, 
if different, also the EIN-PIN that the 
plan last filed with the PBGC. If the 
plan has no EIN-PIN, the request shall 
so indicate. 

(4) The date the amendment was 
adopted. 

(5) A copy of the amendment, setting 
forth the full text of the alternative al-
location method or modification. 

(6) The allocation method that the 
plan currently uses and a copy of the 
plan amendment (if any) that adopted 
the method. 

(7) A statement certifying that no-
tice of the adoption of the amendment 
has been given to all employers that 
have an obligation to contribute under 
the plan and to all employee organiza-
tions that represent employees covered 
by the plan. 

(e) Additional information. In addition 
to the information listed in paragraph 
(d) of this section, the PBGC may re-
quire the plan sponsor to submit any 
other information that the PBGC de-
termines is necessary for the review of 
an alternative allocation method or 
modification to an allocation method. 

(Approved by the Office of Management and 
Budget under control number 1212–0035) 

[61 FR 34097, July 1, 1996, as amended at 68 
FR 61355, Oct. 28, 2003] 

§ 4211.23 Approval of alternative meth-
od. 

(a) General. The PBGC shall approve 
an alternative allocation method or 
modification to an allocation method if 
the PBGC determines that adoption of 
the method or modification would not 
significantly increase the risk of loss 
to plan participants and beneficiaries 
or to the PBGC. 

(b) Criteria. An alternative allocation 
method or modification to an alloca-
tion method satisfies the requirements 
of paragraph (a) of this section if it 
meets the following three conditions: 

(1) The method or modification allo-
cates a plan’s unfunded vested benefits, 
both for the adoption year and for the 
five subsequent plan years, to the same 
extent as any of the statutory alloca-
tion methods, or any modification to a 
statutory allocation method permitted 
under subpart B. 

(2) The method or modification allo-
cates unfunded vested benefits to each 
employer on the basis of either the em-
ployer’s share of contributions to the 
plan or the unfunded vested benefits 
attributable to each employer. The 
method or modification may take into 
account differences in contribution 
rates paid by different employers and 
differences in benefits of different em-
ployers’ employees. 

(3) The method or modification fully 
reallocates among employers that have 
not withdrawn from the plan all un-
funded vested benefits that the plan 
sponsor has determined cannot be col-
lected from withdrawn employers, or 
that are not assessed against with-
drawn employers because of section 
4209, 4219(c)(1)(B) or 4225 of ERISA. 

(c) PBGC action on request. The 
PBGC’s decision on a request for ap-
proval shall be in writing. If the PBGC 
disapproves the request, the decision 
shall state the reasons for the dis-
approval and shall include a statement 
of the sponsor’s right to request a re-
consideration of the decision pursuant 
to part 4003 of this chapter. 

§ 4211.24 Special rule for certain alter-
native methods previously ap-
proved. 

A plan may not apply to any em-
ployer withdrawing on or after Novem-
ber 25, 1987, an allocation method ap-
proved by the PBGC before that date 
that allocates to the employer the 
greater of the amounts of unfunded 
vested benefits determined under two 
different allocation rules. Until a plan 
that has been using such a method is 
amended to adopt a valid allocation 
method, its allocation method shall be 
deemed to be the statutory allocation 
method that would apply if it had 
never been amended. 
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Subpart D—Allocation Methods for 
Merged Multiemployer Plans 

§ 4211.31 Allocation of unfunded vest-
ed benefits following the merger of 
plans. 

(a) General rule. Except as provided in 
paragraphs (b) through (d) of this sec-
tion, when two or more multiemployer 
plans merge, the merged plan shall 
adopt one of the statutory allocation 
methods, in accordance with subpart B 
of this part, or one of the allocation 
methods prescribed in §§ 4211.32 through 
4211.35, and the method adopted shall 
apply to all employer withdrawals oc-
curring after the initial plan year. Al-
ternatively, a merged plan may adopt 
its own allocation method in accord-
ance with subpart C of this part. If a 
merged plan fails to adopt an alloca-
tion method pursuant to this subpart 
or subpart B or C, it shall use the pre-
sumptive allocation method prescribed 
in § 4211.32. In addition, a merged plan 
may adopt any of the modifications 
prescribed in § 4211.36 or in subpart B of 
this part. 

(b) Construction plans. Except as pro-
vided in the next sentence, a merged 
plan that primarily covers employees 
in the building and construction indus-
try shall use the presumptive alloca-
tion method prescribed in § 4211.32. 
However, the plan may, with respect to 
employers that are not construction 
industry employers within the meaning 
of section 4203(b)(1)(A) of ERISA, 
adopt, by amendment, one of the alter-
native methods prescribed in §§ 4211.33 
through 4211.35 or any other allocation 
method. Any such amendment shall be 
adopted in accordance with subpart C 
of this part. A construction plan may, 
without the PBGC’s approval, adopt by 
amendment any of the modifications 
set forth in § 4211.36 or any of the modi-
fications to the statutory presumptive 
method subpart B of this part. 

(c) Section 404(c) plans. A merged plan 
that is a continuation of a plan de-
scribed in section 404(c) of the Code 
shall use the rolling-5 allocation meth-
od prescribed in § 4211.34, unless the 
plan, by amendment, adopts an alter-
native method. The plan may adopt 
one of the statutory allocation meth-
ods or one of the allocation methods 
set forth in §§ 4211.32 through 4211.35 

without PBGC approval; adoption of 
any other allocation method is subject 
to PBGC approval under subpart B of 
this plan. The plan may, without the 
PBGC’s approval, adopt by amendment 
any of the modifications set forth in 
§ 4211.36 or in subpart B of this part. 

(d) Withdrawals before the end of the 
initial plan year. For employer with-
drawals after the effective date of a 
merger and prior to the end of the ini-
tial plan year, the amount of unfunded 
vested benefits allocable to a with-
drawing employer shall be determined 
in accordance with § 4211.37. 

[61 FR 34097, July 1, 1996, as amended at 86 
FR 1275, Jan. 8, 2021] 

§ 4211.32 Presumptive method for 
withdrawals after the initial plan 
year. 

(a) General rule. Under this section, 
the amount of unfunded vested benefits 
allocable to an employer that with-
draws from a merged plan after the ini-
tial plan year is the sum (but not less 
than zero) of— 

(1) The employer’s proportional 
share, if any, of the unamortized 
amount of the plan’s initial plan year 
unfunded vested benefits, as deter-
mined under paragraph (b) of this sec-
tion; 

(2) The employer’s proportional share 
of the unamortized amount of the 
change in the plan’s unfunded vested 
benefits for plan years ending after the 
initial plan year, as determined under 
paragraph (c) of this section; and 

(3) The employer’s proportional share 
of the unamortized amounts of the re-
allocated unfunded vested benefits (if 
any) as determined under paragraph (d) 
of this section. 

(b) Share of initial plan year unfunded 
vested benefits. An employer’s propor-
tional share, if any, of the unamortized 
amount of the plan’s initial plan year 
unfunded vested benefits is the sum of 
the employer’s share of its prior plan’s 
liabilities (determined under paragraph 
(b)(1) of this section) and the employ-
er’s share of the adjusted initial plan 
year unfunded vested benefits (deter-
mined under paragraph (b)(2) of this 
section), with such sum reduced by five 
percent of the original amount for each 
plan year subsequent to the initial 
year. 
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(1) Share of prior plan liabilities. An 
employer’s share of its prior plan’s li-
abilities is the amount of unfunded 
vested benefits that would have been 
allocable to the employer if it had 
withdrawn on the first day of the ini-
tial plan year, determined as if each 
plan had remained a separate plan. 

(2) Share of adjusted initial plan year 
unfunded vested benefits. An employer’s 
share of the adjusted initial plan year 
unfunded vested benefits equals the 
plan’s initial plan year unfunded vested 
benefits, less the amount that would be 
determined under paragraph (b)(1) of 
this section for each employer that had 
not withdrawn as of the end of the ini-
tial plan year, multiplied by a frac-
tion— 

(i) The numerator of which is the 
amount determined under paragraph 
(b)(1) of this section; and 

(ii) The denominator of which is the 
sum of the amounts that would be de-
termined under paragraph (b)(1) of this 
section for each employer that had not 
withdrawn as of the end of the initial 
plan year. 

(c) Share of annual changes. An em-
ployer’s proportional share of the 
unamortized amount of the change in 
the plan’s unfunded vested for the plan 
years ending after the end of the initial 
plan year is the sum of the employer’s 
proportional shares (determined under 
paragraph (c)(2) of this section) of the 
unamortized amount of the change in 
unfunded vested benefits (determined 
under paragraph (c)(1) of this section) 
for each plan year in which the em-
ployer has an obligation to contribute 
under the plan ending after the initial 
plan year and before the plan year in 
which the employer withdraws. 

(1) Change in plan’s unfunded vested 
benefits. The change in a plan’s un-
funded vested benefits for a plan year 
is the amount by which the unfunded 
vested benefits at the end of a plan 
year, less the value as of the end of 
such year of all outstanding claims for 
withdrawal liability that can reason-
ably be expected to be collected from 
employers that had withdrawn as of 
the end of the initial plan year, exceed 
the sum of the unamortized amount of 
the initial plan year unfunded vested 
benefits (determined under paragraph 
(c)(1)(i) of this section) and the 

unamortized amounts of the change in 
unfunded vested benefits for each plan 
year ending after the initial plan year 
and preceding the plan year for which 
the change is determined (determined 
under paragraph (c)(1)(ii) of this sec-
tion). 

(i) Unamortized amount of initial plan 
year unfunded vested benefits. The 
unamortized amount of the initial plan 
year unfunded vested benefits is the 
amount of those benefits reduced by 
five percent of the original amount for 
each succeeding plan year. 

(ii) Unamortized amount of the change. 
The unamortized amount of the change 
in a plan’s unfunded vested benefits 
with respect to a plan year is the 
change in unfunded vested benefits for 
the plan year, reduced by five percent 
of such change for each succeeding plan 
year. 

(2) Employer’s proportional share. An 
employer’s proportional share of the 
amount determined under paragraph 
(c)(1) of this section is computed by 
multiplying that amount by a frac-
tion— 

(i) The numerator of which is the 
total amount required to be contrib-
uted under the plan (or under the em-
ployer’s prior plan) by the employer for 
the plan year in which the change 
arose and the four preceding full plan 
years; and 

(ii) The denominator of which is the 
total amount contributed under the 
plan (or under employer’s prior plan) 
for the plan year in which the change 
arose and the four preceding full plan 
years by all employers that had an ob-
ligation to contribute under the plan 
for the plan year in which such change 
arose, reduced by any amount contrib-
uted by an employer that withdrew 
from the plan in the year in which the 
change arose. 

(iii) In determining the numerator 
and the denominator in this paragraph 
(c), the rules under § 4211.4 (and permis-
sible simplified methods under §§ 4211.14 
and 4211.15) apply. 

(d) Share of reallocated amounts. An 
employer’s proportional share of the 
unamortized amounts of the reallo-
cated unfunded vested benefits, if any, 
is the sum of the employer’s propor-
tional shares (determined under para-
graph (d)(2) of this section) of the 
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unamortized amount of the reallocated 
unfunded vested benefits (determined 
under paragraph (d)(1) of this section) 
for each plan year ending before the 
plan year in which the employer with-
drew from the plan. 

(1) Unamortized amount of reallocated 
unfunded vested benefits. The 
unamortized amount of the reallocated 
unfunded vested benefits with respect 
to a plan year is the sum of the 
amounts described in paragraphs 
(d)(1)(i), (d)(1)(ii), and (d)(1)(iii) of this 
section for the plan year, reduced by 
five percent of such sum for each suc-
ceeding plan year. 

(i) Uncollectible amounts. Amounts in-
cluded as reallocable under this para-
graph are those that the plan sponsor 
determines in that plan year to be 
uncollectible for reasons arising out of 
cases or proceedings under title 11, 
United States Code, or similar pro-
ceedings, with respect to an employer 
that withdrew after the close of the 
initial plan year. 

(ii) Relief amounts. Amounts included 
as reallocable under this paragraph are 
those that the plan sponsor determines 
in that plan year will not be assessed 
as a result of the operation of section 
4209, 4219(c)(1)(B), or 4225 of ERISA 
with respect to an employer that with-
drew after the close of the initial plan 
year. 

(iii) Other amounts. Amounts included 
as reallocable under this paragraph are 
those that the plan sponsor determines 
in that plan year to be uncollectible or 
unassessable for other reasons under 
standards not inconsistent with regula-
tions prescribed by the PBGC. 

(2) Employer’s proportional share. An 
employer’s proportional share of the 
amount of the reallocated unfunded 
vested benefits with respect to a plan 
year is computed by multiplying the 
unamortized amount of the reallocated 
unfunded vested benefits (as of the end 
of the year preceding the plan year in 
which the employer withdraws) by the 
allocation fraction described in para-
graph (c)(2) of this section for the same 
plan year. 

[61 FR 34097, July 1, 1996, as amended at 86 
FR 1275, Jan. 8, 2021] 

§ 4211.33 Modified presumptive meth-
od for withdrawals after the initial 
plan year. 

(a) General rule. Under this section, 
the amount of unfunded vested benefits 
allocable to an employer that with-
draws from a merged plan after the ini-
tial plan year is the sum of the employ-
er’s proportional share, if any, of the 
unamortized amount of the plan’s ini-
tial plan year unfunded vested benefits 
(determined under paragraph (b) of this 
section) and the employer’s propor-
tional share of the unamortized 
amount of the unfunded vested benefits 
arising after the initial plan year (de-
termined under paragraph (c) of this 
section). 

(b) Share of initial plan year unfunded 
vested benefits. An employer’s propor-
tional share, if any, of the unamortized 
amount of the plan’s initial plan year 
unfunded vested benefits is the sum of 
the employer’s share of its prior plan’s 
liabilities, as determined under 
§ 4211.32(b)(1), and the employer’s share 
of the adjusted initial plan year un-
funded vested benefits, as determined 
under § 4211.32(b)(2), with such sum re-
duced as if it were being fully amor-
tized in level annual installments over 
fifteen years beginning with the first 
plan year after the initial plan year. 

(c) Share of unfunded vested benefits 
arising after the initial plan year. An em-
ployer’s proportional share of the 
amount of the plan’s unfunded vested 
benefits arising after the initial plan 
year is the employer’s proportional 
share (determined under paragraph 
(c)(2) of this section) of the plan’s un-
funded vested benefits as of the end of 
the plan year preceding the plan year 
in which the employer withdraws, re-
duced by the amount of the plan’s un-
funded vested benefits as of the close of 
the initial plan year (determined under 
paragraph (c)(1) of this section). 

(1) Amount of unfunded vested benefits. 
The plan’s unfunded vested benefits as 
of the end of the plan year preceding 
the plan year in which the employer 
withdraws shall be reduced by the sum 
of— 

(i) The value as of that date of all 
outstanding claims for withdrawal li-
ability that can reasonably be expected 
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to be collected, with respect to employ-
ers that withdrew before that plan 
year; and 

(ii) The sum of the amounts that 
would be allocable under paragraph (b) 
of this section to all employers that 
have an obligation to contribute in the 
plan year preceding the plan year in 
which the employer withdraws and 
that also had an obligation to con-
tribute in the first plan year ending 
after the initial plan year. 

(2) Employer’s proportional share. An 
employer’s proportional share of the 
amount determined under paragraph 
(c)(1) of this section is computed by 
multiplying that amount by a frac-
tion— 

(i) The numerator of which is the 
total amount required to be contrib-
uted under the plan (or under the em-
ployer’s prior plan) by the employer for 
the last five full plan years ending be-
fore the date on which the employer 
withdraws; and 

(ii) The denominator of which is the 
total amount contributed under the 
plan (or under each employer’s prior 
plan) by all employers for the last five 
full plan years ending before the date 
on which the employer withdraws, in-
creased by the amount of any employer 
contributions owed with respect to ear-
lier periods that were collected in 
those plan years, and decreased by any 
amount contributed by an employer 
that withdrew from the plan (or prior 
plan) during those plan years. 

(iii) In determining the numerator 
and the denominator in this paragraph 
(c), the rules under § 4211.4 (and permis-
sible simplified methods under §§ 4211.14 
and 4211.15) apply. 

[61 FR 34097, July 1, 1996, as amended at 86 
FR 1276, Jan. 8, 2021] 

§ 4211.34 Rolling-5 method for with-
drawals after the initial plan year. 

(a) General rule. Under this section, 
the amount of unfunded vested benefits 
allocable to an employer that with-
draws from a merged plan after the ini-
tial plan year is the sum of the employ-
er’s proportional share, if any, of the 
unamortized amount of the plan’s ini-
tial plan year unfunded vested benefits 
(determined under paragraph (b) of this 
section) and the employer’s propor-
tional share of the unamortized 

amount of the unfunded vested benefits 
arising after the initial plan year (de-
termined under paragraph (c) of this 
section). 

(b) Share of initial plan year unfunded 
vested benefits. An employer’s propor-
tional share, if any, of the unamortized 
amount of the plan’s initial plan year 
unfunded vested benefits is the sum of 
the employer’s share of its prior plan’s 
liabilities, as determined under 
§ 4211.32(b)(1), and the employer’s share 
of the adjusted initial plan year un-
funded vested benefits, as determined 
under § 4211.32(b)(2), with such sum re-
duced as if it were being fully amor-
tized in level annual installments over 
five years beginning with the first plan 
year after the initial plan year. 

(c) Share of unfunded vested benefits 
arising after the initial plan year. An em-
ployer’s proportional share of the 
amount of the plan’s unfunded vested 
benefits arising after the initial plan 
year is the employer’s proportional 
share determined under § 4211.33(c). 

§ 4211.35 Direct attribution method for 
withdrawals after the initial plan 
year. 

The allocation method under this 
section is the allocation method de-
scribed in section 4211(c)(4) of ERISA. 

§ 4211.36 Modifications to the deter-
mination of initial liabilities, the 
amortization of initial liabilities, 
and the allocation fraction. 

(a) General rule. A plan using any of 
the allocation methods described in 
§§ 4211.32 through 4211.34 may, by plan 
amendment and without PBGC ap-
proval, adopt any of the modifications 
described in this section. In deter-
mining the numerators and the de-
nominators in paragraph (d) of this sec-
tion, the rules under § 4211.4 (and per-
missible simplified methods under 
§§ 4211.14 and 4211.15) apply. 

(b) Restarting initial liabilities. A plan 
may be amended to allocate the initial 
plan year unfunded vested benefits 
under § 4211.32(b), § 4211.33(b), or 
§ 4211.34(b) without separately allo-
cating to employers the liabilities at-
tributable to their participation under 
their prior plans. An amendment under 
this paragraph must include an alloca-
tion fraction under paragraph (d) of 
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this section for determining the em-
ployer’s proportional share of the total 
unfunded benefits as of the close of the 
initial plan year. 

(c) Amortizing initial liabilities. A plan 
may by amendment modify the amorti-
zation of initial liabilities in either of 
the following ways: 

(1) If two or more plans that use the 
presumptive allocation method of sec-
tion 4211(b) of ERISA merge, the 
merged plan may adjust the amortiza-
tion of initial liabilities under 
§ 4211.32(b) to amortize those unfunded 
vested benefits over the remaining 
length of the prior plans’ amortization 
schedules. 

(2) A plan that has adopted the allo-
cation method under § 4211.33 or § 4211.34 
may adjust the amortization of initial 
liabilities under § 4211.33(b) or 
§ 4211.34(b) to amortize those unfunded 
vested benefits in level annual install-
ments over any period of at least five 
and not more than fifteen years. 

(d) Changing the allocation fraction. A 
plan may by amendment replace the 
allocation fraction under § 4211.32(b), 
§ 4211.33(b), or § 4211.34(b) with any of 
the following contribution-based frac-
tions— 

(1) A fraction, the numerator of 
which is the total amount required to 
be contributed under the merged and 
prior plans by the withdrawing em-
ployer in the 60-month period ending 
on the last day of the initial plan year, 
and the denominator of which is the 
sum for that period of the contribu-
tions made by all employers that had 
not withdrawn as of the end of the ini-
tial plan year; 

(2) A fraction, the numerator of 
which is the total amount required to 
be contributed by the withdrawing em-
ployer for the initial plan year and the 
four preceding full plan years of its 
prior plan, and the denominator of 
which is the sum of all contributions 
made over that period by employers 
that had not withdrawn as of the end of 
the initial plan year; or 

(3) A fraction, the numerator of 
which is the total amount required to 
be contributed to the plan by the with-
drawing employer since the effective 
date of the merger, and the denomi-
nator of which is the sum of all con-

tributions made over that period by 
employers that had not withdrawn as 
of the end of the initial plan year. 

[61 FR 34097, July 1, 1996, as amended at 86 
FR 1276, Jan. 8, 2021] 

§ 4211.37 Allocating unfunded vested 
benefits for withdrawals before the 
end of the initial plan year. 

If an employer withdraws after the 
effective date of a merger and before 
the end of the initial plan year, the 
amount of unfunded vested benefits al-
locable to the employer shall be deter-
mined as if each plan had remained a 
separate plan. In making this deter-
mination, the plan sponsor shall use 
the allocation method of the with-
drawing employer’s prior plan and 
shall compute the employer’s allocable 
share of the plan’s unfunded vested 
benefits as if the day before the effec-
tive date of the merger were the end of 
the last plan year prior to the with-
drawal. 

APPENDIX TO PART 4211—EXAMPLES 

The examples in this appendix illustrate 
simplified methods for disregarding certain 
contribution increases in the allocation frac-
tion provided in § 4211.14 of this part. 

Example 1. Determining the Numerator of 
the Allocation Fraction Using the Employ-
er’s Plan Year 2014 Contribution Rate 
(§ 4211.14(b)). 

Assume Plan X is a calendar year multiem-
ployer plan in critical status which did not 
have a benefit increase after plan year 2014. 
In accordance with section 305(g)(3)(B) of 
ERISA, the annual 5 percent contribution 
rate increases applicable to Employer A and 
other employers in Plan X after the 2014 plan 
year were deemed to be required to enable 
the plan to meet the requirement of its reha-
bilitation plan and must be disregarded. Em-
ployer A, a contributing employer, with-
draws from Plan X in 2021. Using the rolling- 
5 method, Plan X has unfunded vested bene-
fits of $200 million as of the end of the 2020 
plan year. To determine Employer A’s allo-
cable share of these unfunded vested bene-
fits, Employer A’s hourly required contribu-
tion rate and contribution base units for the 
2014 plan year and each of the 5 plan years 
between 2016 and 2020 are identified as shown 
in the following table: 
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2014 PY 2016 PY 2017 PY 2018 PY 2019 PY 2020 PY 5-year total 

Employer A’s Contribu-
tion Rate .................... $5.51 n/a n/a n/a n/a n/a 

Contribution Base Units 800,000 800,000 800,000 900,000 900,000 900,000 4,300,000 
Contributions ................. $4.41M $4.86M $5.10M $6.03M $6.33M $6.64M $28.96M 

The plan sponsor makes a determination 
pursuant to section 305(g)(3) of ERISA that 
the annual 5 percent contribution rate in-
creases applicable to Employer A and other 
employers in Plan X after the 2014 plan year 
were required to enable the plan to meet the 
requirement of its rehabilitation plan and 
should be disregarded; benefits were not in-
creased after plan year 2014. 

Applying the simplified method, contribu-
tion rate increases that went into effect dur-
ing plan years beginning after December 31, 
2014 would be disregarded: The $5.51 contribu-
tion rate in effect at the end of plan year 
2014 would be held steady in computing Em-
ployer A’s required contributions for the 
plan years included in the numerator of the 
allocation fraction. Based on 4.3 million con-
tribution base units, this results in total re-
quired contributions of $23.7 million over 5 
years. Absent section 305(g)(3) of ERISA, the 
sum of the contributions required to be made 
by Employer A would have been determined 
by multiplying Employer A’s contribution 
rate in effect for each plan year by the con-
tribution base units in that plan year, pro-
ducing total required contributions of $28.96 
million over 5 years. 

Example 2. Determining the Denominator 
of the Allocation Fraction Using the Proxy 
Group Method (§ 4211.14(d)). 

Assume a plan covers ten employers. For 
2017, three small employers were in rate his-
tory group X, representing less than 5 per-
cent of active plan participants; employers A 
and B and two other employers were in rate 
history group Y; and employer C and two 
other employers were in rate history group 
Z. For 2018, there were changes in contribu-
tion rates for some of B’s employees, and as 
a result, employer B is being treated as two 
employers, B1 and B2. B1 remained in rate 
history group Y because, while B1 has a sig-
nificantly lower contribution rate than A, 
the contributions of both are subject to the 
same percentage increase each year. B2 was 
added to rate history group X. X continues 
to represent less than 5 percent of active 
plan participants, and the plan continues to 
ignore it in forming the proxy group. The 
plan forms a 2018 proxy group of three em-
ployers—A and B1 from rate history group Y 
and C from rate history group Z—that to-
gether represent more than 10 percent of ac-
tive plan participants. 

Contributions for 2018 are $1,000,000: $20,000 
for rate history group X, $740,000 for rate his-
tory group Y, and $240,000 for rate history 

group Z, with A and B1 accounting for 
$150,000 and C accounting for $45,000 of the 
total contribution amounts. 

Contribution rates for 2018 for A, B1, and C 
(excluding rate increases required to be dis-
regarded for withdrawal liability purposes) 
and contribution base units for the three em-
ployers are: For A, 87 cents and 100,000 CBUs; 
for B1, 43 cents and 50,000 CBUs; and for C, 70 
cents and 60,000 CBUs, as shown in rows (1) 
and (2) of the table below. Thus, the three 
employers’ adjusted contributions are 
$87,000, $21,500, and $42,000 respectively, as 
shown in row (3). 

Moving from the employer level to the rate 
history group level, the adjusted contribu-
tions for employers in the proxy group that 
are in the same rate history group are added 
together (row (4)). Those totals are then di-
vided by total actual contributions for the 
proxy group employers in each rate history 
group (row (6)) to derive an adjustment fac-
tor for each rate history group (row (7)) that 
is applied to the actual contributions of all 
employers in the rate history group (row (8)) 
to get the adjusted contributions for each 
rate history group represented in the proxy 
group (row (9)). 

Moving from the rate history group level 
to the plan level, the same process is re-
peated. Adjusted employer contributions for 
the rate history group are summed (row (10)) 
and divided by the total contributions for all 
rate history groups represented in the proxy 
group (row (11)) to get an adjustment factor 
for the plan (row (12)). Contributions for rate 
history group X are excluded from row (11) 
because no employer in rate history group X 
is in the proxy group. The adjustment factor 
for the plan is then applied to total plan con-
tributions (row (13)) to get adjusted plan con-
tributions (row (14)). Contributions for rate 
history group X are included in row (13) be-
cause—although X was ignored in deter-
mining the adjustment factor for the plan — 
the adjustment factor applies to all plan con-
tributions (other than those by employers 
excluded from the plan’s allocation fraction 
denominator). The plan will use the adjusted 
plan contributions in row (14) as the total 
contributions for 2018 in determining the de-
nominator of any allocation fraction that in-
cludes contributions for 2018. 
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Row number 
Regulatory 
reference in 
§ 4211.14(d) 

Description of action 

Rate history group 

Y Z 

Employer A Employer B1 Employer C 

(1) ................. (6)(ii) .................. 2018 contribution rate excluding dis-
regarded increases.

$0.87 per 
CBU.

$0.43 per 
CBU.

$0.70 per 
CBU 

(2) ................. (6)(i) ................... 2018 CBUs ................................................ 100,000 50,000 60,000 
(3) ................. (6) ...................... Adjusted employer contributions (1)x(2) .... $87,000 $21,500 $42,000 

(4) ................. (7)(i) ................... Sum of adjusted contributions for proxy 
employers by rate history group.

$108,500 $42,000 

(5) ................. (7)(ii) .................. Unadjusted contributions for proxy em-
ployers.

$100,000 $25,000 $45,000 

(6) ................. (7)(ii) .................. Sum of unadjusted contributions for proxy 
employers by rate history group.

$125,000 $45,000 

(7) ................. (7) ...................... Adjustment factor by rate history group 
(4)/(6).

0.868 0.933 

(8) ................. (7) ...................... Total actual contributions by rate history 
group.

$740,000 $240,000 

(9) ................. (7) ...................... Adjusted contributions by rate history 
group (7)x(8).

$642,320 $223,920 

(10) ............... (8)(i) ................... Sum of adjusted contributions for rate his-
tory groups represented in proxy group.

$866,240 

(11) ............... (8)(ii) .................. Total actual contributions for rate history 
groups represented in proxy group.

$980,000 

(12) ............... (8) ...................... Adjustment factor for plan (10)/(11) .......... 0.884 

(13) ............... (8) ...................... Total plan contributions ............................. $1,000,000 

(14) ............... (8) ...................... Adjusted plan contributions (for allocation 
fraction denominators) (12)x(13).

$884,000 

[86 FR 1276, Jan. 8, 2021] 

PART 4219—NOTICE, COLLECTION, 
AND REDETERMINATION OF 
WITHDRAWAL LIABILITY 

Subpart A—General 

Sec. 
4219.1 Purpose and scope. 
4219.2 Definitions. 
4219.3 Disregarding certain contributions. 

Subpart B—Redetermination of Withdrawal 
Liability Upon Mass Withdrawal 

4219.11 Withdrawal liability upon mass 
withdrawal. 

4219.12 Employers liable upon mass with-
drawal. 

4219.13 Amount of liability for de minimis 
amounts. 

4219.14 Amount of liability for 20-year-limi-
tation amounts. 

4219.15 Determination of reallocation liabil-
ity. 

4219.16 Imposition of liability. 
4219.17 Filings with PBGC. 

4219.18 Withdrawal in a plan year in which 
substantially all employers withdraw. 

4219.19 Method and date of issuance; com-
putation of time. 

4219.20 Information collection. 

Subpart C—Overdue, Defaulted, and 
Overpaid Withdrawal Liability 

4219.31 Overdue and defaulted withdrawal li-
ability; overpayment. 

4219.32 Interest on overdue, defaulted and 
overpaid withdrawal liability. 

4219.33 Plan rules concerning overdue and 
defaulted withdrawal liability. 

AUTHORITY: 29 U.S.C. 1302(b)(3) and 
1399(c)(6). 

SOURCE: 61 FR 34102, July 1, 1996, unless 
otherwise noted. 

Subpart A—General 
§ 4219.1 Purpose and scope. 

(a) Subpart A. Subpart A of this part 
describes the purpose and scope of the 
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provisions in this part and defined 
terms used in this part. Section 4219(c) 
of ERISA requires a withdrawn em-
ployer to make annual withdrawal li-
ability payments at a set rate over the 
number of years necessary to amortize 
its withdrawal liability, generally lim-
ited to a period of 20 years. This sub-
part provides rules for disregarding 
certain contribution increases in deter-
mining the highest contribution rate 
under section 4219(c) of ERISA. 

(b) Subpart B—(1) Purpose. When a 
multiemployer plan terminates by the 
withdrawal of every employer from the 
plan, or when substantially all employ-
ers withdraw from a multiemployer 
plan pursuant to an agreement or ar-
rangement to withdraw from the plan, 
section 4219(c)(1)(D)(i) of ERISA re-
quires that the liability of such with-
drawing employers be determined (or 
redetermined) without regard to the 20- 
year limitation on annual payments es-
tablished in section 4219(c)(1)(B) of 
ERISA. In addition, section 
4219(c)(1)(D)(ii) requires that, upon the 
occurrence of a withdrawal described 
above, the total unfunded vested bene-
fits of the plan be fully allocated 
among such withdrawing employers in 
a manner that is not inconsistent with 
PBGC regulations. Section 4209(c) of 
ERISA provides that the de minimis re-
duction established in sections 4209 (a) 
and (b) of ERISA does not apply to an 
employer that withdraws in a plan year 
in which substantially all employers 
withdraw from the plan, or to an em-
ployer that withdraws pursuant to an 
agreement to withdraw during a period 
of one or more plan years during which 
substantially all employers withdraw 
pursuant to an agreement or arrange-
ment to withdraw. The purpose of sub-
part B of this part is to prescribe rules, 
pursuant to sections 4219(c)(1)(D) and 
4209(c) of ERISA, for redetermining an 
employer’s withdrawal liability and 
fully allocating the unfunded vested 
benefits of a multiemployer plan in ei-
ther of two mass-withdrawal situa-
tions: the termination of a plan by the 
withdrawal of every employer and the 
withdrawal of substantially all employ-
ers pursuant to an agreement or ar-
rangement to withdraw. Subpart B also 
prescribes rules for redetermining the 
liability of an employer without regard 

to section 4209 (a) or (b) when the em-
ployer withdraws in a plan year in 
which substantially all employers 
withdraw, regardless of the occurrence 
of a mass withdrawal. (See part 4281 re-
garding the valuation of unfunded vest-
ed benefits to be fully allocated under 
subpart B, and parts 4041A and 4281 re-
garding the powers and duties of the 
plan sponsor of a plan terminated by 
mass withdrawal.) 

(2) Scope. Subpart B applies to multi-
employer plans covered by title IV of 
ERISA, with respect to which there is 
a termination by the withdrawal of 
every employer (including a plan cre-
ated by a partition pursuant to section 
4233 of ERISA) or a withdrawal of sub-
stantially all employers in the plan 
pursuant to an agreement or arrange-
ment to withdraw from the plan, and 
to employers that withdraw from such 
multiemployer plans. The obligations 
of a plan sponsor of a mass-withdrawal- 
terminated plan under subpart B cease 
to apply when the plan assets are dis-
tributed in full satisfaction of all non-
forfeitable benefits under the plan. 
Subpart B also applies, to the extent 
appropriate, to multiemployer plans 
with respect to which there is a with-
drawal of substantially all employers 
in a single plan year and to employers 
that withdraw from such plans in that 
plan year. 

(c) Subpart C. Subpart C establishes 
the interest rate to be charged on over-
due, defaulted and overpaid withdrawal 
liability under section 4219(c)(6) of 
ERISA, and authorizes multiemployer 
plans to adopt alternative rules con-
cerning assessment of interest and re-
lated matters. Subpart C applies to 
multiemployer plans covered under 
title IV of ERISA, and to employers 
that have withdrawn from such plans 
on or after September 26, 1980, except 
employers with respect to which sec-
tion 4221(f) or section 4221(g) of ERISA 
applies (provided that such employers 
are in compliance with the provisions 
of those sections, as applicable). 

[61 FR 34102, July 1, 1996, as amended at 73 
FR 79636, Dec. 30, 2008; 86 FR 1277, Jan. 8, 
2021] 

§ 4219.2 Definitions. 
(a) The following terms are defined in 

§ 4001.2 of this chapter: employer, 
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ERISA, IRS, mass withdrawal, multi-
employer plan, nonforfeitable benefit, 
PBGC, plan, and plan year. 

(b) For purposes of this part: 
Initial withdrawal liability means the 

amount of withdrawal liability deter-
mined in accordance with sections 4201 
through 4225 of title IV without regard 
to the occurrence of a mass with-
drawal. 

Mass withdrawal liability means the 
sum of an employer’s liability for de 
minimis amounts, liability for 20-year- 
limitation amounts, and reallocation 
liability. 

Mass withdrawal valuation date 
means— 

(1) In the case of a termination by 
mass withdrawal, the last day of the 
plan year in which the plan terminates; 
or 

(2) in the case of a withdrawal of sub-
stantially all employers pursuant to an 
agreement or arrangement to with-
draw, the last day of the plan year as 
of which substantially all employers 
have withdrawn. 

Reallocation liability means the 
amount of unfunded vested benefits al-
located to an employer in the event of 
a mass withdrawal. 

Reallocation record date means a date 
selected by the plan sponsor, which is 
not earlier than the date of the plan’s 
actuarial report for the year of the 
mass withdrawal and not later than 
one year after the mass withdrawal 
valuation date. 

Redetermination liability means the 
sum of an employer’s liability for de 
minimis amounts and the employer’s li-
ability for 20-year-limitation amounts. 

Unfunded vested benefits means the 
amount by which the present value of a 
plan’s nonforfeitable benefits exceeds 
the value of plan assets (including 
claims of the plan for unpaid initial 
withdrawal liability and redetermina-
tion liability), determined in accord-
ance with section 4281 of ERISA and 
part 4281, subpart B. 

(c) For purposes of subpart B— 
Withdrawal means a complete with-

drawal as defined in section 4203 of 
ERISA. 

[61 FR 34102, July 1, 1996, as amended at 73 
FR 79636, Dec. 30, 2008; 86 FR 1277, Jan. 8, 
2021] 

§ 4219.3 Disregarding certain contribu-
tions. 

(a) General rule. For purposes of de-
termining the highest contribution 
rate under section 4219(c) of ERISA, a 
plan must disregard: 

(1) Surcharge. Any surcharge under 
section 305(e)(7) of ERISA and section 
432(e)(7) of the Code the obligation for 
which accrues on or after December 31, 
2014. 

(2) Contribution increase. Any increase 
in the contribution rate or other in-
crease in contribution requirements 
that goes into effect during a plan year 
beginning after December 31, 2014, so 
that a plan may meet the requirements 
of a funding improvement plan under 
section 305(c) of ERISA and section 
432(c) of the Code or a rehabilitation 
plan under section 305(e) of ERISA and 
section 432(e) of the Code, except to the 
extent that one of the following excep-
tions applies pursuant to section 
305(g)(3) of ERISA and section 432(g)(3) 
of the Code: 

(i) The increases in contribution re-
quirements are due to increased levels 
of work, employment, or periods for 
which compensation is provided. 

(ii) The additional contributions are 
used to provide an increase in benefits, 
including an increase in future benefit 
accruals, permitted by section 
305(d)(1)(B) or (f)(1)(B) of ERISA and 
section 432(d)(1)(B) or (f)(1)(B) of the 
Code. 

(b) Simplified method for a plan that is 
no longer in endangered or critical status. 
A plan sponsor may amend a plan with-
out PBGC approval to use the sim-
plified method in this paragraph (b) for 
purposes of determining the highest 
contribution rate for a plan that is no 
longer in endangered or critical status. 
The highest contribution rate is the 
greater of— 

(1) The employer’s contribution rate 
as of the date that is the later of the 
last day of the first plan year that ends 
on or after December 31, 2014 and the 
last day of the plan year the employer 
first contributes to the plan (the ‘‘em-
ployer freeze date’’) plus any contribu-
tion increases after the employer 
freeze date, and before the employer’s 
withdrawal date that are determined in 
accordance with the rules under 
§ 4219.3(a)(2)(ii); or 
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(2) The highest contribution rate for 
any plan year after the plan year that 
includes the expiration date of the first 
collective bargaining agreement of the 
withdrawing employer requiring plan 
contributions that expires after the 
plan is no longer in endangered or crit-
ical status, or, if earlier, the date as of 
which the withdrawing employer re-
negotiated a contribution rate effec-
tive after the plan year the plan is no 
longer in endangered or critical status. 

(c) Example: The simplified method in 
paragraph (b) of this section is illus-
trated by the following example. 

(1) Facts. A contributing employer 
withdraws in plan year 2028, after the 
2027 expiration date of the first collec-
tive bargaining agreement requiring 
plan contributions that expires after 
the plan is no longer in critical status 
in plan year 2026. The plan sponsor de-
termines that under the expiring col-
lective bargaining agreement the em-
ployer’s $4.50 hourly contribution rate 
in plan year 2014 was required to in-
crease each year to $7.00 per hour in 
plan year 2025, to enable the plan to 
meet its rehabilitation plan. The plan 
sponsor determines that, over this pe-
riod, a cumulative increase of $0.85 per 
hour was used to fund benefit in-
creases, as provided by plan amend-
ment. Under a new collective bar-
gaining agreement effective in 2027, the 
employer’s hourly contribution rate is 
reduced to $5.00. 

(2) Highest contribution rate. The plan 
sponsor determines that the employer’s 
highest contribution rate for purposes 
of section 4219(c) of ERISA is $5.35, be-
cause it is the greater of the highest 
rate in effect after the plan is no longer 
in critical status ($5.00) and the em-
ployer’s contribution rate in plan year 
2014 ($4.50) plus any increases between 
2015 and 2025 ($0.85) that were required 
to be taken into account under section 
305(g)(3) of ERISA. 

(d) Effective and applicability dates—(1) 
Effective date. This section is effective 
on February 8, 2021. 

(2) Applicability date. This section ap-
plies to employer withdrawals from 
multiemployer plans that occur in plan 
years beginning on or after February 8, 
2021. 

[86 FR 1277, Jan. 8, 2021] 

Subpart B—Redetermination of 
Withdrawal Liability Upon 
Mass Withdrawal 

§ 4219.11 Withdrawal liability upon 
mass withdrawal. 

(a) Initial withdrawal liability. The 
plan sponsor of a multiemployer plan 
that experiences a mass withdrawal 
shall determine initial withdrawal li-
ability pursuant to section 4201 of 
ERISA of every employer that has 
completely or partially withdrawn 
from the plan and for whom the liabil-
ity has not previously been determined 
and, in accordance with section 4202 of 
ERISA, notify each employer of the 
amount of the initial withdrawal li-
ability and collect the amount of the 
initial withdrawal liability from each 
employer. 

(b) Mass withdrawal liability. The plan 
sponsor of a multiemployer plan that 
experiences a mass withdrawal shall 
also— 

(1) Notify withdrawing employers, in 
accordance with § 4219.16(a), that a 
mass withdrawal has occurred; 

(2) Within 150 days after the mass 
withdrawal valuation date, determine 
the liability of withdrawn employers 
for de minimis amounts and for 20-year- 
limitation amounts in accordance with 
§§ 4219.13 and 4219.14; 

(3) Within one year after the re-
allocation record date, determine the 
reallocation liability of withdrawn em-
ployers in accordance with § 4219.15; 

(4) Notify each withdrawing employer 
of the amount of mass withdrawal li-
ability determined pursuant to this 
subpart and the schedule for payment 
of such liability, and demand payment 
of and collect that liability, in accord-
ance with § 4219.16; and 

(5) Notify the PBGC of the occur-
rence of a mass withdrawal and certify, 
in accordance with § 4219.17, that deter-
minations of mass withdrawal liability 
have been completed. 

(c) Extensions of time. The plan spon-
sor of a multiemployer plan that expe-
riences a mass withdrawal may apply 
to the PBGC for an extension of the 
deadlines contained in paragraph (b) of 
this section. The PBGC shall approve 
such a request only if it finds that fail-
ure to grant the extension will create 
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an unreasonable risk of loss to plan 
participants or the PBGC. 

§ 4219.12 Employers liable upon mass 
withdrawal. 

(a) Liability for de minimis amounts. An 
employer shall be liable for de minimis 
amounts to the extent provided in sec-
tion 4219(c)(1)(D) of ERISA if the em-
ployer’s initial withdrawal liability 
was reduced pursuant to section 4209 
(a) or (b) of ERISA. 

(b) Liability for 20-year-limitation 
amounts. An employer shall be liable 
for 20-year-limitation amounts to the 
extent provided in section 4219(c)(1)(D) 
of ERISA. 

(c) Liability for reallocation liability. 
An employer shall be liable for re-
allocation liability if the employer 
withdrew pursuant to an agreement or 
arrangement to withdraw from a mul-
tiemployer plan from which substan-
tially all employers withdrew pursuant 
to an agreement or arrangement to 
withdraw, or if the employer withdrew 
after the beginning of the second full 
plan year preceding the termination 
date from a plan that terminated by 
the withdrawal of every employer, and, 
as of the reallocation record date— 

(1) The employer has not been com-
pletely liquidated or dissolved; 

(2) The employer is not the subject of 
a case or proceeding under title 11, 
United States Code, or any case or pro-
ceeding under similar provisions of 
state insolvency laws, except that a 
plan sponsor may determine that such 
an employer is liable for reallocation 
liability if the plan sponsor determines 
that the employer is reasonably ex-
pected to be able to pay its initial 
withdrawal liability and its redeter-
mination liability in full and on time 
to the plan; and 

(3) The plan sponsor has not deter-
mined that the employer’s initial with-
drawal liability or its redetermination 
liability is limited by section 4225 of 
ERISA. 

(d) General exclusion. In the event 
that a plan experiences successive mass 
withdrawals, an employer that has 
been determined to be liable under this 
subpart for any component of mass 
withdrawal liability shall not be liable 
as a result of the same withdrawal for 
that component of mass withdrawal li-

ability with respect to a subsequent 
mass withdrawal. 

(e) Free-look rule. An employer that is 
not liable for initial withdrawal liabil-
ity pursuant to a plan amendment 
adopting section 4210(a) of ERISA shall 
not be liable for de minimis amounts or 
for 20-year-limitation amounts, but 
shall be liable for reallocation liability 
in accordance with paragraph (c) of 
this section. 

(f) Payment of initial withdrawal liabil-
ity. An employer’s payment of its total 
initial withdrawal liability, whether by 
prepayment or otherwise, for a with-
drawal which is later determined to be 
part of a mass withdrawal shall not ex-
clude the employer from or otherwise 
limit the employer’s mass withdrawal 
liability under this subpart. 

(g) Agreement presumed. Withdrawal 
by an employer during a period of three 
consecutive plan years within which 
substantially all employers withdraw 
from a plan shall be presumed to be a 
withdrawal pursuant to an agreement 
or arrangement to withdraw unless the 
employer proves otherwise by a prepon-
derance of the evidence. 

§ 4219.13 Amount of liability for de 
minimis amounts. 

An employer that is liable for de 
minimis amounts shall be liable to the 
plan for the amount by which the em-
ployer’s allocable share of unfunded 
vested benefits for the purpose of deter-
mining its initial withdrawal liability 
was reduced pursuant to section 4209 
(a) or (b) of ERISA. Any liability for de 
minimis amounts determined under this 
section shall be limited by section 4225 
of ERISA to the extent that section 
would have been limiting had the em-
ployer’s initial withdrawal liability 
been determined without regard to the 
de minimis reduction. 

§ 4219.14 Amount of liability for 20- 
year-limitation amounts. 

An employer that is liable for 20- 
year-limitation amounts shall be liable 
to the plan for an amount equal to the 
present value of all initial withdrawal 
liability payments for which the em-
ployer was not liable pursuant to sec-
tion 4219(c)(1)(B) of ERISA. The present 
value of such payments shall be deter-
mined as of the end of the plan year 
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preceding the plan year in which the 
employer withdrew, using the assump-
tions that were used to determine the 
employer’s payment schedule for ini-
tial withdrawal liability pursuant to 
section 4219(c)(1)(A)(ii) of ERISA. Any 
liability for 20-year-limitation 
amounts determined under this section 
shall be limited by section 4225 of 
ERISA to the extent that section 
would have been limiting had the em-
ployer’s initial withdrawal liability 
been determined without regard to the 
20-year limitation. 

§ 4219.15 Determination of reallocation 
liability. 

(a) General rule. In accordance with 
the rules in this section, the plan spon-
sor shall determine the amount of un-
funded vested benefits to be reallocated 
and shall fully allocate those unfunded 
vested benefits among all employers 
liable for reallocation liability. 

(b) Amount of unfunded vested benefits 
to be reallocated. For purposes of this 
section, the amount of a plan’s un-
funded vested benefits to be reallocated 
shall be the amount of the plan’s un-
funded vested benefits, determined as 
of the mass withdrawal valuation date, 
adjusted to exclude from plan assets 
the value of the plan’s claims for un-
paid initial withdrawal liability and 
unpaid redetermination liability that 
are deemed to be uncollectible under 
§ 4219.12(c)(1) or (c)(2). 

(c) Amount of reallocation liability. An 
employer’s reallocation liability shall 
be equal to the sum of the employer’s 
initial allocable share of the plan’s un-
funded vested benefits, as determined 
under paragraph (c)(1) of this section, 
plus any unassessable amounts allo-
cated to the employer under paragraph 
(c)(2), limited by section 4225 of ERISA 
to the extent that section would have 
been limiting had the employer’s re-
allocation liability been included in 
the employer’s initial withdrawal li-
ability. If a plan is determined to have 
no unfunded vested benefits to be re-
allocated, the reallocation liability of 
each liable employer shall be zero. 

(1) Initial allocable share. Except as 
otherwise provided in rules adopted by 
the plan pursuant to paragraph (d) of 
this section, and in accordance with 
paragraph (c)(3) of this section, an em-

ployer’s initial allocable share shall be 
equal to the product of the plan’s un-
funded vested benefits to be reallo-
cated, multiplied by a fraction— 

(i) The numerator of which is the 
yearly average of the employer’s con-
tribution base units during the three 
plan years preceding the employer’s 
withdrawal; and 

(ii) The denominator of which is the 
sum of the yearly averages calculated 
under paragraph (c)(1)(i) of this section 
for each employer liable for realloca-
tion liability. 

(2) Allocation of unassessable amounts. 
If after computing each employer’s ini-
tial allocable share of unfunded vested 
benefits, the plan sponsor knows that 
any portion of an employer’s initial al-
locable share is unassessable as with-
drawal liability because of the limita-
tions in section 4225 of ERISA, the plan 
sponsor shall allocate any such 
unassessable amounts among all other 
liable employers. This allocation shall 
be done by prorating the unassessable 
amounts on the basis of each such em-
ployer’s initial allocable share. No em-
ployer shall be liable for unfunded 
vested benefits allocated under para-
graph (c)(1) or this paragraph to an-
other employer that are determined to 
be unassessable or uncollectible subse-
quent to the plan sponsor’s demand for 
payment of reallocation liability. 

(3) Contribution base unit. For pur-
poses of paragraph (c)(1) of this section, 
a contribution base unit means a unit 
with respect to which an employer has 
an obligation to contribute, such as an 
hour worked or shift worked or a unit 
of production, under the applicable col-
lective bargaining agreement (or other 
agreement pursuant to which the em-
ployer contributes) or with respect to 
which the employer would have an ob-
ligation to contribute if the contribu-
tion requirement with respect to the 
plan were greater than zero. 

(d) Plan rules. Plans may adopt rules 
for calculating an employer’s initial al-
locable share of the plan’s unfunded 
vested benefits in a manner other than 
that prescribed in paragraph (c)(1) of 
this section, provided that those rules 
allocate the plan’s unfunded vested 
benefits to substantially the same ex-
tent the prescribed rules would. Plan 
rules adopted under this paragraph 
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shall operate and be applied uniformly 
with respect to each employer. If such 
rules would increase the reallocation 
liability of any employer, they may be 
effective with respect to that employer 
earlier than three full plan years after 
their adoption only if the employer 
consents to the application of the rules 
to itself. The plan sponsor shall give a 
written notice to each contributing 
employer and each employee organiza-
tion that represents employees covered 
by the plan of the adoption of plan 
rules under this paragraph. 

[61 FR 34102, July 1, 1996, as amended at 73 
FR 79636, Dec. 30, 2008] 

§ 4219.16 Imposition of liability. 
(a) Notice of mass withdrawal. Within 

30 days after the mass withdrawal valu-
ation date, the plan sponsor shall give 
written notice of the occurrence of a 
mass withdrawal to each employer that 
the plan sponsor reasonably expects 
may be a liable employer under 
§ 4219.12. The notice shall include— 

(1) The mass withdrawal valuation 
date; 

(2) A description of the consequences 
of a mass withdrawal under this sub-
part; and 

(3) A statement that each employer 
obligated to make initial withdrawal 
liability payments shall continue to 
make those payments in accordance 
with its schedule. Failure of the plan 
sponsor to notify an employer of a 
mass withdrawal as required by this 
paragraph shall not cancel the employ-
er’s mass withdrawal liability or waive 
the plan’s claim for such liability. 

(b) Notice of redetermination liability. 
Within 30 days after the date as of 
which the plan sponsor is required 
under § 4219.11(b)(2) to have determined 
the redetermination liability of em-
ployers, the plan sponsor shall issue a 
notice of redetermination liability in 
writing to each employer liable under 
§ 4219.12 for de minimis amounts or 20- 
year-limitation amounts, or both. The 
notice shall include— 

(1) The amount of the employer’s li-
ability, if any, for de minimis amounts 
determined pursuant to § 4219.13; 

(2) The amount of the employer’s li-
ability, if any, for 20-year-limitation 
amounts determined pursuant to 
§ 4219.14; 

(3) The schedule for payment of the 
liability determined under paragraph 
(f) of this section; 

(4) A demand for payment of the li-
ability in accordance with the sched-
ule; and 

(5) A statement of when the plan 
sponsor expects to issue notices of re-
allocation liability to liable employers. 

(c) Notice of reallocation liability. 
Within 30 days after the date as of 
which the plan sponsor is required 
under § 4219.11(b)(3) to have determined 
the reallocation liability of employers, 
the plan sponsor shall issue a notice of 
reallocation liability in writing to each 
employer liable for reallocation liabil-
ity. The notice shall include— 

(1) The amount of the employer’s re-
allocation liability determined pursu-
ant to § 4219.15; 

(2) The schedule for payment of the 
liability determined under paragraph 
(f) of this section; and 

(3) A demand for payment of the li-
ability in accordance with the sched-
ule. 

(d) Notice to employers not liable. The 
plan sponsor shall notify in writing 
any employer that receives a notice of 
mass withdrawal under paragraph (a) 
of this section and subsequently is de-
termined not to be liable for mass 
withdrawal liability or any component 
thereof. The notice shall specify the li-
ability from which the employer is ex-
cluded and shall be provided to the em-
ployer not later than the date by which 
liable employers are to be provided no-
tices of reallocation liability pursuant 
to paragraph (c) of this section. If the 
employer is not liable for mass with-
drawal liability, the notice shall also 
include a statement, if applicable, that 
the employer is obligated to continue 
to make initial withdrawal liability 
payments in accordance with its exist-
ing schedule for payment of such liabil-
ity. 

(e) Combined notices. A plan sponsor 
may combine a notice of redetermina-
tion liability with the notice of and de-
mand for payment of initial with-
drawal liability. If a mass withdrawal 
and a withdrawal described in § 4219.18 
occur concurrently, a plan sponsor may 
combine— 
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(1) A notice of mass withdrawal with 
a notice of withdrawal issued pursuant 
to § 4219.18(d); and 

(2) A notice of redetermination liabil-
ity with a notice of liability issued pur-
suant to § 4219.18(e). 

(f) Payment schedules. The plan spon-
sor shall establish payment schedules 
for payment of an employer’s mass 
withdrawal liability in accordance with 
the rules in section 4219(c) of ERISA, as 
modified by this paragraph. For an em-
ployer that owes initial withdrawal li-
ability as of the mass withdrawal valu-
ation date, the plan sponsor shall es-
tablish new payment schedules for each 
element of mass withdrawal liability 
by amending the initial withdrawal li-
ability payment schedule in accord-
ance with the paragraph (f)(1) of this 
section. For all other employers, the 
payment schedules shall be established 
in accordance with paragraph (f)(2). 

(1) Employers owing initial withdrawal 
liability as of mass withdrawal valuation 
date. For an employer that owes initial 
withdrawal liability as of the mass 
withdrawal valuation date, the plan 
sponsor shall amend the existing sched-
ule of payments in order to amortize 
the new amounts of liability being as-
sessed, i.e., redetermination liability 
and reallocation liability. With respect 
to redetermination liability, the plan 
sponsor shall add that liability to the 
total initial withdrawal liability and 
determine a new payment schedule, in 
accordance with section 4219(c)(1) of 
ERISA, using the interest assumptions 
that were used to determine the origi-
nal payment schedule. For reallocation 
liability, the plan sponsor shall add 
that liability to the present value, as 
of the date following the mass with-
drawal valuation date, of the unpaid 
portion of the amended payment sched-
ule described in the preceding sentence 
and determine a new payment schedule 
of level annual payments, calculated as 
if the first payment were made on the 
day following the mass withdrawal 
valuation date using the interest as-
sumptions used for determining the 
amount of unfunded vested benefits to 
be reallocated. 

(2) Other employers. For an employer 
that had no initial withdrawal liabil-
ity, or had fully paid its liability prior 
to the mass withdrawal valuation date, 

the plan sponsor shall determine the 
payment schedule for redetermination 
liability, in accordance with section 
4219(c)(1) of ERISA, in the same man-
ner and using the same interest as-
sumptions as were used or would have 
been used in determining the payment 
schedule for the employer’s initial 
withdrawal liability. With respect to 
reallocation liability, the plan sponsor 
shall follow the rules prescribed in 
paragraph (f)(1) of this section. 

(g) Review of mass withdrawal liability 
determinations. Determinations of mass 
withdrawal liability made pursuant to 
this subpart shall be subject to plan re-
view under section 4219(b)(2) of ERISA 
and to arbitration under section 4221 of 
ERISA within the times prescribed by 
those sections. Matters that relate 
solely to the amount of, and schedule 
of payments for, an employer’s initial 
withdrawal liability are not matters 
relating to the employer’s liability 
under this subpart and are not subject 
to review pursuant to this paragraph. 

(h) Cessation of withdrawal liability ob-
ligations. If the plan sponsor of a termi-
nated plan distributes plan assets in 
full satisfaction of all nonforfeitable 
benefits under the plan, the plan spon-
sor’s obligation to impose and collect 
liability, and each employer’s obliga-
tion to pay liability, in accordance 
with this subpart ceases on the date of 
such distribution. 

(i) Determination that a mass with-
drawal has not occurred. If a plan spon-
sor determines, after imposing mass 
withdrawal liability pursuant to this 
subpart, that a mass withdrawal has 
not occurred, the plan sponsor shall re-
fund to employers all payments of 
mass withdrawal liability with inter-
est, except that a plan sponsor shall 
not refund payments of liability for de 
minimis amounts to an employer that 
remains liable for such amounts under 
§ 4219.18. Interest shall be credited at 
the interest rate prescribed in subpart 
C and shall accrue from the date the 
payment was received by the plan until 
the date of the refund. 

§ 4219.17 Filings with PBGC. 
(a) Filing requirements—(1) In general. 

The plan sponsor shall file with PBGC 
a notice that a mass withdrawal has 
occurred and separate certifications 
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that determinations of redetermina-
tion liability and reallocation liability 
have been made and notices provided to 
employers in accordance with this sub-
part. 

(2) Method of filing. The PBGC applies 
the rules in subpart A of part 4000 of 
this chapter to determine permissible 
methods of filing with the PBGC under 
this subpart. 

(3) Computation of time. The PBGC ap-
plies the rules in subpart D of part 4000 
of this chapter to compute any time 
period under this subpart for filing 
with the PBGC. 

(b) Who shall file. The plan sponsor or 
a duly authorized representative acting 
on behalf of the plan sponsor shall sign 
and file the notice and the certifi-
cations. 

(c) When to file. A notice of mass 
withdrawal for a plan from which sub-
stantially all employers withdraw pur-
suant to an agreement or arrangement 
to withdraw shall be filed with the 
PBGC no later than 30 days after the 
mass withdrawal valuation date. A no-
tice of mass withdrawal termination 
shall be filed within the time pre-
scribed for the filing of that notice in 
part 4041A, subparts A and B, of this 
chapter. Certifications of liability de-
terminations shall be filed with the 
PBGC no later than 30 days after the 
date on which the plan sponsor is re-
quired to have provided employers with 
notices pursuant to § 4219.16. 

(d) Where to file. See § 4000.4 of this 
chapter for information on where to 
file. 

(e) Date of filing. The PBGC applies 
the rules in subpart C of part 4000 of 
this chapter to determine the date that 
a submission under this subpart was 
filed with the PBGC. 

(f) Contents of notice of mass with-
drawal. If a plan terminates by the 
withdrawal of every employer, a notice 
of termination filed in accordance with 
part 4041A, subparts A and B, of this 
chapter shall satisfy the requirements 
for a notice of mass withdrawal under 
this subpart. If substantially all em-
ployers withdraw from a plan pursuant 
to an agreement or arrangement to 
withdraw, the notice of mass with-
drawal shall contain the following in-
formation: 

(1) The name of the plan. 

(2) The name, address and telephone 
number of the plan sponsor and of the 
duly authorized representative, if any, 
of the plan sponsor. 

(3) The nine-digit Employer Identi-
fication Number (EIN) assigned by the 
IRS to the plan sponsor and the three- 
digit Plan Identification Number (PIN) 
assigned by the plan sponsor to the 
plan, and, if different, the EIN or PIN 
last filed with the PBGC. If no EIN or 
PIN has been assigned, the notice shall 
so indicate. 

(4) The mass withdrawal valuation 
date. 

(5) A description of the facts on 
which the plan sponsor has based its 
determination that a mass withdrawal 
has occurred, including the number of 
contributing employers withdrawn and 
the number remaining in the plan, and 
a description of the effect of the mass 
withdrawal on the plan’s contribution 
base. 

(g) Contents of certifications. Each cer-
tification shall contain the following 
information: 

(1) The name of the plan. 
(2) The name, address and telephone 

number of the plan sponsor and of the 
duly authorized representative, if any, 
of the plan sponsor. 

(3) The nine-digit Employer Identi-
fication Number (EIN) assigned by the 
IRS to the plan sponsor and the three- 
digit Plan Identification Number (PIN) 
last assigned by the plan sponsor to the 
plan, and, if different, the EIN or PIN 
filed with the PBGC. If no EIN or PIN 
has been assigned, the notice shall so 
indicate. 

(4) Identification of the liability de-
termination to which the certification 
relates. 

(5) A certification, signed by the plan 
sponsor or a duly authorized represent-
ative, that the determinations have 
been made and the notices given in ac-
cordance with this subpart. 

(6) For reallocation liability certifi-
cations— 

(i) A certification, signed by the 
plan’s actuary, that the determination 
of unfunded vested benefits has been 
done in accordance with part 4281, sub-
part B; and 

(ii) A copy of plan rules, if any, 
adopted pursuant to § 4219.15(d). 
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(h) Additional information. In addition 
to the information described in para-
graph (g) of this section, the PBGC 
may require the plan sponsor to submit 
any other information the PBGC deter-
mines it needs in order to monitor 
compliance with this subpart. 

[61 FR 34102, July 1, 1996, as amended at 68 
FR 61355, Oct. 28, 2003] 

§ 4219.18 Withdrawal in a plan year in 
which substantially all employers 
withdraw. 

(a) General rule. An employer that 
withdraws in a plan year in which sub-
stantially all employers withdraw from 
the plan shall be liable to the plan for 
de minimis amounts if the employer’s 
initial withdrawal liability was re-
duced pursuant to section 4209(a) or (b) 
of ERISA. 

(b) Amount of liability. An employer’s 
liability for de minimis amounts under 
this section shall be determined pursu-
ant to § 4219.13. 

(c) Plan sponsor’s obligations. The plan 
sponsor of a plan that experiences a 
withdrawal described in paragraph (a) 
shall— 

(1) Determine and collect initial 
withdrawal liability of every employer 
that has completely or partially with-
drawn, in accordance with sections 4201 
and 4202 of ERISA; 

(2) Notify each employer that is or 
may be liable under this section, in ac-
cordance with paragraph (d) of this sec-
tion; 

(3) Within 90 days after the end of the 
plan year in which the withdrawal oc-
curred, determine, in accordance with 
paragraph (b) of this section, the liabil-
ity of each withdrawing employer that 
is liable under this section; 

(4) Notify each liable employer, in ac-
cordance with paragraph (e) of this sec-
tion, of the amount of its liability 
under this section, demand payment of 
and collect that liability; and 

(5) Certify to the PBGC that deter-
minations of liability have been com-
pleted, in accordance with paragraph 
(g) of this section. 

(d) Notice of withdrawal. Within 30 
days after the end of a plan year in 
which a plan experiences a withdrawal 
described in paragraph (a), the plan 
sponsor shall notify in writing each 
employer that is or may be liable under 

this section. The notice shall specify 
the plan year in which substantially all 
employers have withdrawn, describe 
the consequences of such withdrawal 
under this section, and state that an 
employer obligated to make initial 
withdrawal liability payments shall 
continue to make those payments in 
accordance with its schedule. 

(e) Notice of liability. Within 30 days 
after the determination of liability, 
the plan sponsor shall issue a notice of 
liability in writing to each liable em-
ployer. The notice shall include— 

(1) The amount of the employer’s li-
ability for de minimis amounts; 

(2) A schedule for payment of the li-
ability, determined under § 4219.16(f); 
and 

(3) A demand for payment of the li-
ability in accordance with the sched-
ule. 

(f) Review of liability determinations. 
Determinations of liability made pur-
suant to this section shall be subject to 
plan review under section 4219(b)(2) of 
ERISA and to arbitration under sec-
tion 4221 of ERISA, subject to the limi-
tations contained in § 4219.16(g). 

(g) Notice to the PBGC. No later than 
30 days after the notices of liability 
under this section are required to be 
provided to liable employers, the plan 
sponsor shall file with the PBGC a no-
tice. The notice shall include the items 
described in § 4219.17 (g)(1) through 
(g)(3), as well as the information listed 
below. In addition, the PBGC may re-
quire the plan sponsor to submit any 
further information that the PBGC de-
termines it needs in order to monitor 
compliance with this section. 

(1) The plan year in which the with-
drawal occurred. 

(2) A description of the effect of the 
withdrawal, including the number of 
contributing employers that withdrew 
in the plan year in which substantially 
all employers withdrew, the number of 
employers remaining in the plan, and a 
description of the effect of the with-
drawal on the plan’s contribution base. 

(3) A certification, signed by the plan 
sponsor or duly authorized representa-
tive, that determinations have been 
made and notices given in accordance 
with this section. 
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§ 4219.19 Method and date of issuance; 
computation of time. 

The PBGC applies the rules in sub-
part B of part 4000 of this chapter to 
determine permissible methods of 
issuance under this subpart. The PBGC 
applies the rules in subpart C of part 
4000 of this chapter to determine the 
date that an issuance under this sub-
part was provided. The PBGC applies 
the rules in subpart D of part 4000 of 
this chapter to compute any time pe-
riod for issuances to third parties 
under this subpart. 

[68 FR 61356, Oct. 28, 2003] 

§ 4219.20 Information collection. 
The information collection require-

ments contained in §§ 4219.16, 4219.17, 
and 4219.18 have been approved by the 
Office of Management and Budget 
under control number 1212–0034. 

[61 FR 34102, July 1, 1996. Redesignated at 68 
FR 61356, Oct. 28, 2003] 

Subpart C—Overdue, Defaulted, 
and Overpaid Withdrawal Liability 
§ 4219.31 Overdue and defaulted with-

drawal liability; overpayment. 
(a) Overdue withdrawal liability pay-

ment. Except as otherwise provided in 
rules adopted by the plan in accordance 
with § 4219.33, a withdrawal liability 
payment is overdue if it is not paid on 
the date set forth in the schedule of 
payments established by the plan spon-
sor. 

(b) Default. (1) Except as provided in 
paragraph (c)(1), ‘‘default’’ means— 

(i) The failure of an employer to pay 
any overdue withdrawal liability pay-
ment within 60 days after the employer 
receives written notification from the 
plan sponsor that the payment is over-
due; and 

(ii) Any other event described in 
rules adopted by the plan which indi-
cates a substantial likelihood that an 
employer will be unable to pay its 
withdrawal liability. 

(2) In the event of a default, a plan 
sponsor may require immediate pay-
ment of all or a portion of the out-
standing amount of an employer’s 
withdrawal liability, plus interest. In 
the event that the plan sponsor accel-
erates only a portion of the out-

standing amount of an employer’s 
withdrawal liability, the plan sponsor 
shall establish a new schedule of pay-
ments for the remaining amount of the 
employer’s withdrawal liability. 

(c) Plan review or arbitration of liabil-
ity determination. The following rules 
shall apply with respect to the obliga-
tion to make withdrawal liability pay-
ments during the period for plan review 
and arbitration and with respect to the 
failure to make such payments: 

(1) A default as a result of failure to 
make any payments shall not occur 
until the 61st day after the last of— 

(i) Expiration of the period described 
in section 4219(b)(2)(A) of ERISA; 

(ii) If the employer requests review 
under section 4219(b)(2)(A) of ERISA of 
the plan’s withdrawal liability deter-
mination or the schedule of payments 
established by the plan, expiration of 
the period described in section 
4221(a)(1) of ERISA for initiation of ar-
bitration; or 

(iii) If arbitration is timely initiated 
either by the plan, the employer or 
both, issuance of the arbitrator’s deci-
sion. 

(2) Any amounts due before the expi-
ration of the period described in para-
graph (c)(1) shall be paid in accordance 
with the schedule established by the 
plan sponsor. If a payment is not made 
when due under the schedule, the pay-
ment is overdue and interest shall ac-
crue in accordance with the rules and 
at the same rate set forth in § 4219.32. 

(d) Overpayments. If the plan sponsor 
or an arbitrator determines that pay-
ments made in accordance with the 
schedule of payments established by 
the plan sponsor have resulted in an 
overpayment of withdrawal liability, 
the plan sponsor shall refund the over-
payment, with interest, in a lump sum. 
The plan sponsor shall credit interest 
on the overpayment from the date of 
the overpayment to the date on which 
the overpayment is refunded to the em-
ployer at the same rate as the rate for 
overdue withdrawal liability payments, 
as established under § 4219.32 or by the 
plan pursuant to § 4219.33. 
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§ 4219.32 Interest on overdue, de-
faulted and overpaid withdrawal li-
ability. 

(a) Interest assessed. The plan sponsor 
of a multiemployer plan— 

(1) Shall assess interest on overdue 
withdrawal liability payments from 
the due date, as defined in paragraph 
(d) of this section, until the date paid, 
as defined in paragraph (e); and 

(2) In the event of a default, may as-
sess interest on any accelerated por-
tion of the outstanding withdrawal li-
ability from the due date, as defined in 
paragraph (d) of this section, until the 
date paid, as defined in paragraph (e). 

(b) Interest rate. Except as otherwise 
provided in rules adopted by the plan 
pursuant to § 4219.33, interest under 
this section shall be charged or cred-
ited for each calendar quarter at an an-
nual rate equal to the average quoted 
prime rate on short-term commercial 
loans for the fifteenth day (or next 
business day if the fifteenth day is not 
a business day) of the month preceding 
the beginning of each calendar quarter, 
as reported by the Board of Governors 
of the Federal Reserve System in Sta-
tistical Release H.15 (‘‘Selected Inter-
est Rates’’). 

(c) Calculation of interest. The interest 
rate under paragraph (b) of this section 
is the nominal rate for any calendar 
quarter or portion thereof. The amount 
of interest due the plan for overdue or 
defaulted withdrawal liability, or due 
the employer for overpayment, is equal 
to the overdue, defaulted, or overpaid 
amount multiplied by: 

(1) For each full calendar quarter in 
the period from the due date (or date of 
overpayment) to the date paid (or date 
of refund), one-fourth of the annual 
rate in effect for that quarter; 

(2) For each full calendar month in a 
partial quarter in that period, one- 
twelfth of the annual rate in effect for 
that quarter; and 

(3) For each day in a partial month in 
that period, one-three-hundred-sixtieth 
of the annual rate in effect for that 
month. 

(d) Due date. Except as otherwise pro-
vided in rules adopted by the plan, the 
due date from which interest accrues 
shall be, for an overdue withdrawal li-
ability payment and for an amount of 
withdrawal liability in default, the 

date of the missed payment that gave 
rise to the delinquency or the default. 

(e) Date paid. Any payment of with-
drawal liability shall be deemed to 
have been paid on the date on which it 
is received. 

§ 4219.33 Plan rules concerning over-
due and defaulted withdrawal li-
ability. 

Plans may adopt rules relating to 
overdue and defaulted withdrawal li-
ability, provided that those rules are 
consistent with ERISA. These rules 
may include, but are not limited to, 
rules for determining the rate of inter-
est to be charged on overdue, defaulted 
and overpaid withdrawal liability (pro-
vided that the rate reflects prevailing 
market rates for comparable obliga-
tions); rules providing reasonable grace 
periods during which late payments 
may be made without interest; addi-
tional definitions of default which indi-
cate a substantial likelihood that an 
employer will be unable to pay its 
withdrawal liability; and rules per-
taining to acceleration of the out-
standing balance on default. Plan rules 
adopted under this section shall be rea-
sonable. Plan rules shall operate and be 
applied uniformly with respect to each 
employer, except that the rules may 
take into account the creditworthiness 
of an employer. Rules which take into 
account the creditworthiness of an em-
ployer shall state with particularity 
the categories of creditworthiness the 
plan will use, the specific differences in 
treatment accorded employers in dif-
ferent categories, and the standards 
and procedures for assigning an em-
ployer to a category. 

PART 4220—PROCEDURES FOR 
PBGC APPROVAL OF PLAN 
AMENDMENTS 

Sec. 
4220.1 Purpose and scope. 
4220.2 Definitions. 
4220.3 Requests for PBGC approval. 
4220.4 PBGC action on requests. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1400. 

SOURCE: 61 FR 34108, July 1, 1996, unless 
otherwise noted. 
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§ 4220.1 Purpose and scope. 
(a) General. This part establishes pro-

cedures under which a plan sponsor 
shall request the PBGC to approve a 
plan amendment under section 4220 of 
ERISA. This part applies to all multi-
employer plans covered by title IV of 
ERISA that adopt amendments pursu-
ant to the authorization of sections 
4201–4219 of ERISA (except for amend-
ments adopted pursuant to section 
4211(c)(5)). (The covered amendments 
are set forth in paragraph (b) of this 
section.) The subsequent modification 
of a plan amendment adopted by au-
thorization of those sections is also 
covered by this part. This part does 
not, however, cover a plan amendment 
that merely repeals a previously adopt-
ed amendment, returning the plan to 
the statutorily prescribed rule. 

(b) Covered amendments. Amendments 
made pursuant to the following sec-
tions of ERISA are covered by this 
part: 

(1) Section 4203 (b)(1)(B)(ii). 
(2) Section 4203(c)(4). 
(3) Section 4205(c)(1). 
(4) Section 4205(d). 
(5) Section 4209(b). 
(6) Section 4210(b)(2). 
(7) Section 4211(c)(1). 
(8) Section 4211(c)(4)(D). 
(9) Section 4211(d)(1). 
(10) Section 4211(d)(2). 
(11) Section 4219(c)(1)(C)(ii)(I). 
(12) Section 4219(c)(1)(C)(iii). 
(c) Exception. Submission of a request 

for approval under this part is not re-
quired for a plan amendment for which 
the PBGC has published a notice in the 
FEDERAL REGISTER granting class ap-
proval. 

§ 4220.2 Definitions. 
The following terms are defined in 

§ 4001.2 of this chapter: employer, 
ERISA, IRS, multiemployer plan, 
PBGC, plan, and plan sponsor. 

§ 4220.3 Requests for PBGC approval. 
(a) Filing of request—(1) In general. A 

request for approval of an amendment 
filed with the PBGC in accordance with 
this section shall constitute notice to 
the PBGC for purposes of the 90-day pe-
riod specified in section 4220 of ERISA. 
A request is treated as filed on the date 
on which a request containing all infor-

mation required by paragraph (d) of 
this section is received by the PBGC. 
Subpart C of part 4000 of this chapter 
provides rules for determining when 
the PBGC receives a submission. 

(2) Method of filing. The PBGC applies 
the rules in subpart A of part 4000 of 
this chapter to determine permissible 
methods of filing with the PBGC under 
this part. 

(b) Who may request. The plan spon-
sor, or a duly authorized representative 
acting on behalf of a plan sponsor, 
shall sign and submit the request. 

(c) Where to file. See § 4000.4 of this 
chapter for information on where to 
file. 

(d) Information. Each request filed 
shall contain the following informa-
tion: 

(1) The name of the plan for which 
the amendment is being submitted, and 
the name, address and the telephone 
number of the plan sponsor or its duly 
authorized representative. 

(2) The nine-digit Employer Identi-
fication Number (EIN) assigned by the 
IRS to the plan sponsor and the three- 
digit Plan Identification Number (PIN) 
assigned by the plan sponsor to the 
plan, and, if different, the EIN or PIN 
last filed with PBGC. If no EIN or PIN 
has been assigned, that fact must be in-
dicated. 

(3) A copy of the amendment as 
adopted, including its proposed effec-
tive date. 

(4) A copy of the most recent actu-
arial valuation of the plan. 

(5) A statement containing a certifi-
cation that notice of the adoption of 
the amendment has been given to all 
employers who have an obligation to 
contribute under the plan and to all 
employee organizations representing 
employees covered by the plan. 

(6) Any other information that the 
plan sponsor believes to be pertinent to 
its request. 

(e) Supplemental information. The 
PBGC may require a plan sponsor to 
submit any other information that the 
PBGC determines to be necessary to re-
view a request under this part. The 
PBGC may suspend the running of the 
90-day period pursuant to § 4220.4(c), 
pending the submission of the supple-
mental information. 
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(f) Computation of time. The PBGC ap-
plies the rules in subpart D of part 4000 
of this chapter to compute any time 
period under this part. 

(Approved by the Office of Management and 
Budget under control number 1212–0031) 

[61 FR 34108, July 1, 1996, as amended at 68 
FR 61356, Oct. 28, 2003] 

§ 4220.4 PBGC action on requests. 

(a) General. Upon receipt of a com-
plete request, the PBGC shall notify 
the plan sponsor in writing of the date 
of commencement of the 90-day period 
specified in section 4220 of ERISA. Ex-
cept as provided in paragraph (c) of 
this section, the PBGC shall approve or 
disapprove a plan amendment sub-
mitted to it under this part within 90 
days after receipt of a complete re-
quest for approval. If the PBGC fails to 
act within the 90-day period, or within 
that period notifies the plan sponsor 
that it will not disapprove the amend-
ment, the amendment may be made ef-
fective without the approval of the 
PBGC. 

(b) Decision on request. The PBGC’s 
decision on a request for approval shall 
be in writing. If the PBGC disapproves 
the plan amendment, the decision shall 
state the reasons for the disapproval. 
An approval by the PBGC constitutes 
its finding only with respect to the 
issue of risk as set forth in section 
4220(c) of ERISA, and not with respect 
to whether the amendment is other-
wise properly adopted in accordance 
with the terms of ERISA and the plan 
in question. 

(c) Suspension of the 90-day period. 
The PBGC may suspend the running of 
the 90-day period referred to in para-
graph (a) of this section if it deter-
mines that additional information is 
required under § 4220.3(e). When it does 
so, PBGC’s request for additional infor-
mation will advise the plan sponsor 
that the running of 90-day period has 
been suspended. The 90-day period will 
resume running on the date on which 
the additional information is received 
by the PBGC, and the PBGC will notify 
the plan sponsor of that date upon re-
ceipt of the information. 

PART 4221—ARBITRATION OF DIS-
PUTES IN MULTIEMPLOYER 
PLANS 

Sec. 
4221.1 Purpose and scope. 
4221.2 Definitions. 
4221.3 Initiation of arbitration. 
4221.4 Appointment of the arbitrator. 
4221.5 Powers and duties of the arbitrator. 
4221.6 Hearing. 
4221.7 Reopening of proceedings. 
4221.8 Award. 
4221.9 Reconsideration of award. 
4221.10 Costs. 
4221.11 Waiver of rules. 
4221.12 Calculation of periods of time. 
4221.13 Filing and issuance rules. 
4221.14 PBGC-approved arbitration proce-

dures. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1401. 

SOURCE: 61 FR 34109, July 1, 1996, unless 
otherwise noted. 

§ 4221.1 Purpose and scope. 

(a) Purpose. The purpose of this part 
is to establish procedures for the arbi-
tration, pursuant to section 4221 of 
ERISA, of withdrawal liability disputes 
arising under sections 4201 through 4219 
and 4225 of ERISA. 

(b) Scope. This part applies to arbi-
tration proceedings initiated pursuant 
to section 4221 of ERISA and this part 
on or after September 26, 1985. On and 
after the effective date, any plan rules 
governing arbitration procedures 
(other than a plan rule adopting a 
PBGC-approved arbitration procedure 
in accordance with § 4221.14) are effec-
tive only to the extent that they are 
consistent with this part and adopted 
by the arbitrator in a particular pro-
ceeding. 

§ 4221.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: ERISA, IRS, 
multiemployer plan, PBGC, plan, and 
plan sponsor. 

In addition, for purposes of this part: 
Arbitrator means an individual or 

panel of individuals selected according 
to this part to decide a dispute con-
cerning withdrawal liability. 

Employer means an individual, part-
nership, corporation or other entity 
against which a plan sponsor has made 
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a demand for payment of withdrawal li-
ability pursuant to section 4219(b)(1) of 
ERISA. 

Party or parties means the employer 
and the plan sponsor involved in a 
withdrawal liability dispute. 

Withdrawal liability dispute means a 
dispute described in § 4221.1(a) of this 
chapter. 

§ 4221.3 Initiation of arbitration. 
(a) Time limits—in general. Arbitration 

of a withdrawal liability dispute may 
be initiated within the time limits de-
scribed in section 4221(a)(1) of ERISA. 

(b) Waiver or extension of time limits. 
Arbitration shall be initiated in ac-
cordance with this section, notwith-
standing any inconsistent provision of 
any agreement entered into by the par-
ties before the date on which the em-
ployer received notice of the plan’s as-
sessment of withdrawal liability. The 
parties may, however, agree at any 
time to waive or extend the time limits 
for initiating arbitration. 

(c) Establishment of timeliness of initi-
ation. A party that unilaterally initi-
ates arbitration is responsible for es-
tablishing that the notice of initiation 
of arbitration was timely received by 
the other party. If arbitration is initi-
ated by agreement of the parties, the 
date on which the agreement to arbi-
trate was executed establishes whether 
the arbitration was timely initiated. 

(d) Contents of agreement or notice. If 
the employer initiates arbitration, it 
shall include in the notice of initiation 
a statement that it disputes the plan 
sponsor’s determination of its with-
drawal liability and is initiating arbi-
tration. A copy of the demand for with-
drawal liability and any request for re-
consideration, and the response there-
to, shall be attached to the notice. If a 
party other than an employer initiates 
arbitration, it shall include in the no-
tice a statement that it is initiating 
arbitration and a brief description of 
the questions on which arbitration is 
sought. If arbitration is initiated by 
agreement, the agreement shall in-
clude a brief description of the ques-
tions submitted to arbitration. In no 
case is compliance with formal rules of 
pleading required. 

(e) Effect of deficient agreement or no-
tice. If a party fails to object promptly 

in writing to deficiencies in an initi-
ation agreement or a notice of initi-
ation of arbitration, it waives its right 
to object. 

§ 4221.4 Appointment of the arbitrator. 
(a) Appointment of and acceptance by 

arbitrator. The parties shall select the 
arbitrator within 45 days after the ar-
bitration is initiated, or within such 
other period as is mutually agreed 
after the initiation of arbitration, and 
shall mail to the designated arbitrator 
a notice of his or her appointment. The 
notice of appointment shall include a 
copy of the notice or agreement initi-
ating arbitration, a statement that the 
arbitration is to be conducted in ac-
cordance with this part, and a request 
for a written acceptance by the arbi-
trator. The arbitrator’s appointment 
becomes effective upon his or her writ-
ten acceptance, stating his or her 
availability to serve and making any 
disclosures required by paragraph (b) of 
this section. If the arbitrator does not 
accept in writing within 15 days after 
the notice of appointment is mailed or 
delivered to him or her, he or she is 
deemed to have declined to act, and the 
parties shall select a new arbitrator in 
accordance with paragraph (d) of this 
section. 

(b) Disclosure by arbitrator and dis-
qualification. Upon accepting the ap-
pointment, the arbitrator shall disclose 
to the parties any circumstances likely 
to affect his or her impartiality, in-
cluding any bias or any financial or 
personal interest in the result of the 
arbitration and any past or present re-
lationship with the parties or their 
counsel. If any party determines that 
the arbitrator should be disqualified 
because of the information disclosed, 
that party shall notify all other parties 
and the arbitrator no later than 10 days 
after the arbitrator makes the disclo-
sure required by this paragraph (but in 
no event later than the commencement 
of the hearing under § 4221.6). The arbi-
trator shall then withdraw, and the 
parties shall select another arbitrator 
in accordance with paragraph (d) of 
this section. 

(c) Challenge and withdrawal. After 
the arbitrator has been selected, a 
party may request that he or she with-
draw from the proceedings at any point 
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before a final award is rendered on the 
ground that he or she is unable to 
render an award impartially. The re-
quest for withdrawal shall be served on 
all other parties and the arbitrator by 
hand or by certified or registered mail 
(or by any other method that includes 
verification or acknowledgment of re-
ceipt and meets (if applicable) the re-
quirements of § 4000.14 of this chapter) 
and shall include a statement of the 
circumstances that, in the requesting 
party’s view, affect the arbitrator’s im-
partiality and a statement that the re-
questing party has brought these cir-
cumstances to the attention of the ar-
bitrator and the other parties at the 
earliest practicable point in the pro-
ceedings. If the arbitrator determines 
that the circumstances adduced are 
likely to affect his or her impartiality 
and have been presented in a timely 
fashion, he or she shall withdraw from 
the proceedings and notify the parties 
of the reasons for his or her with-
drawal. The parties shall then select a 
new arbitrator in accordance with 
paragraph (d) of this section. 

(d) Filling vacancies. If the designated 
arbitrator declines his or her appoint-
ment or, after accepting his or her ap-
pointment, is disqualified, resigns, 
dies, withdraws, or is unable to per-
form his or her duties at any time be-
fore a final award is rendered, the par-
ties shall select another arbitrator to 
fill the vacancy. The selection shall be 
made, in accordance with the proce-
dure used in the initial selection, with-
in 20 days after the parties receive no-
tice of the vacancy. The matter shall 
then be reheard by the newly chosen 
arbitrator, who may, in his or her dis-
cretion, rely on all or any portion of 
the record already established. 

(e) Failure to select arbitrator. If the 
parties fail to select an arbitrator 
within the time prescribed by this sec-
tion, either party or both may seek the 
designation and appointment of an ar-
bitrator in a United States district 
court pursuant to the provisions of 
title 9 of the United States Code. 

[61 FR 34109, July 1, 1996, as amended at 68 
FR 61356, Oct. 28, 2003] 

§ 4221.5 Powers and duties of the arbi-
trator. 

(a) Arbitration hearing. Except as oth-
erwise provided in this part, the arbi-
trator shall conduct the arbitration 
hearing under § 4221.6 in the same man-
ner, and shall possess the same powers, 
as an arbitrator conducting a pro-
ceeding under title 9 of the United 
States Code. 

(1) Application of the law. In reaching 
his or her decision, the arbitrator shall 
follow applicable law, as embodied in 
statutes, regulations, court decisions, 
interpretations of the agencies charged 
with the enforcement of ERISA, and 
other pertinent authorities. 

(2) Prehearing discovery. The arbi-
trator may allow any party to conduct 
prehearing discovery by interrog-
atories, depositions, requests for the 
production of documents, or other 
means, upon a showing that the dis-
covery sought is likely to lead to the 
production of relevant evidence and 
will not be disproportionately burden-
some to the other parties. The arbi-
trator may impose appropriate sanc-
tions if he or she determines that a 
party has failed to respond to discovery 
in good faith or has conducted dis-
covery proceedings in bad faith or for 
the purpose of harassment. The arbi-
trator may, at the request of any party 
or on his or her own motion, require 
parties to give advance notice of expert 
or other witnesses that they intend to 
introduce. 

(3) Admissibility of evidence. The arbi-
trator determines the relevance and 
materiality of the evidence offered dur-
ing the course of the hearing and is the 
judge of the admissibility of evidence 
offered. Conformity to legal rules of 
evidence is not necessary. To the ex-
tent reasonably practicable, all evi-
dence shall be taken in the presence of 
the arbitrator and the parties. The ar-
bitrator may, however, consider affida-
vits, transcripts of depositions, and 
similar documents. 

(4) Production of documents or other 
evidence. The arbitrator may subpoena 
witnesses or documents upon his or her 
own initiative or upon request by any 
party after determining that the evi-
dence is likely to be relevant to the 
dispute. 
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(b) Prehearing conference. If it appears 
that a prehearing conference will expe-
dite the proceedings, the arbitrator 
may, at any time before the com-
mencement of the arbitration hearing 
under § 4221.6, direct the parties to ap-
pear at a conference to consider settle-
ment of the case, clarification of issues 
and stipulation of facts not in dispute, 
admission of documents to avoid un-
necessary proof, limitations on the 
number of expert or other witnesses, 
and any other matters that could expe-
dite the disposition of the proceedings. 

(c) Proceeding without hearing. The ar-
bitrator may render an award without 
a hearing if the parties agree and file 
with the arbitrator such evidence as 
the arbitrator deems necessary to en-
able him or her to render an award 
under § 4221.8. 

§ 4221.6 Hearing. 

(a) Time and place of hearing estab-
lished. Unless the parties agree to pro-
ceed without a hearing as provided in 
§ 4221.5(c), the parties and the arbi-
trator shall, no later than 15 days after 
the written acceptance by the arbi-
trator is mailed to the parties, estab-
lish a date and place for the hearing. If 
agreement is not reached within the 15- 
day period, the arbitrator shall, within 
10 additional days, choose a location 
and set a hearing date. The date set for 
the hearing may be no later than 50 
days after the mailing date of the arbi-
trator’s written acceptance. 

(b) Notice. After the time and place 
for the hearing have been established, 
the arbitrator shall serve a written no-
tice of the hearing on the parties by 
hand, by certified or registered mail, or 
by any other method that includes 
verification or acknowledgment of re-
ceipt and meets (if applicable) the re-
quirements of § 4000.14 of this chapter. 

(c) Appearances. The parties may ap-
pear in person or by counsel or other 
representatives. Any party that, after 
being duly notified and without good 
cause shown, fails to appear in person 
or by representative at a hearing or 
conference, or fails to file documents 
in a timely manner, is deemed to have 
waived all rights with respect thereto 
and is subject to whatever orders or de-
terminations the arbitrator may make. 

(d) Record and transcript of hearing. 
Upon the request of either party, the 
arbitrator shall arrange for a record of 
the arbitration hearing to be made by 
stenographic means or by tape record-
ing. The cost of making the record and 
the costs of transcription and copying 
are costs of the arbitration proceedings 
payable as provided in § 4221.10(b) ex-
cept that, if only one party requests 
that a transcript of the record be made, 
that party shall pay the cost of the 
transcript. 

(e) Order of hearing. The arbitrator 
shall conduct the hearing in accord-
ance with the following rules: 

(1) Opening. The arbitrator shall open 
the hearing and place in the record the 
notice of initiation of arbitration or 
the initiation agreement. The arbi-
trator may ask for statements clari-
fying the issues involved. 

(2) Presentation of claim and response. 
The arbitrator shall establish the pro-
cedure for presentation of claim and 
response in such a manner as to afford 
full and equal opportunity to all par-
ties for the presentation of their cases. 

(3) Witnesses. All witnesses shall tes-
tify under oath or affirmation and are 
subject to cross-examination by oppos-
ing parties. If testimony of an expert 
witness is offered by a party without 
prior notice to the other party, the ar-
bitrator shall grant the other party a 
reasonable time to prepare for cross- 
examination and to produce expert wit-
nesses on its own behalf. The arbi-
trator may on his or her own initiative 
call expert witnesses on any issue 
raised in the arbitration. The cost of 
any expert called by the arbitrator is a 
cost of the proceedings payable as pro-
vided in § 4221.10(b). 

(f) Continuance of hearing. The arbi-
trator may, for good cause shown, 
grant a continuance for a reasonable 
period. When granting a continuance, 
the arbitrator shall set a date for re-
sumption of the hearing. 

(g) Filing of briefs. Each party may 
file a written statement of facts and 
argument supporting the party’s posi-
tion. The parties’ briefs are due no 
later than 30 days after the close of the 
hearing. Within 15 days thereafter, 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 01228 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



1219 

Pension Benefit Guaranty Corporation § 4221.9 

each party may file a reply brief con-
cerning matters contained in the op-
posing brief. The arbitrator may estab-
lish a briefing schedule and may reduce 
or extend these time limits. Each party 
shall deliver copies of all of its briefs 
to the arbitrator and to all opposing 
parties. 

[61 FR 34109, July 1, 1996, as amended at 68 
FR 61356, Oct. 28, 2003] 

§ 4221.7 Reopening of proceedings. 

(a) Grounds for reopening. At any time 
before a final award is rendered, the 
proceedings may be reopened, on the 
motion of the arbitrator or at the re-
quest of any party, for the purpose of 
taking further evidence or rehearing or 
rearguing any matter, if the arbitrator 
determines that— 

(1) The reopening is likely to result 
in new information that will have a 
material effect on the outcome of the 
arbitration; 

(2) Good cause exists for the failure 
of the party that requested reopening 
to present such information at the 
hearing; and 

(3) The delay caused by the reopening 
will not be unfairly injurious to any 
party. 

(b) Comments on and notice of reopen-
ing. The arbitrator shall allow all af-
fected parties the opportunity to com-
ment on any motion or request to re-
open the proceedings. If he or she de-
termines that the proceedings should 
be reopened, he or she shall give all 
parties written notice of the reasons 
for reopening and of the schedule of the 
reopened proceedings. 

§ 4221.8 Award. 
(a) Form. The arbitrator shall render 

a written award that— 
(1) States the basis for the award, in-

cluding such findings of fact and con-
clusions of law (which need not be ex-
plicitly designated as such) as are nec-
essary to resolve the dispute; 

(2) Adjusts (or provides a method for 
adjusting) the amount or schedule of 
payments to be made after the award 
to reflect overpayments or underpay-
ments made before the award was ren-
dered or requires the plan sponsor to 
refund overpayments in accordance 
with § 4219.31(d); and 

(3) Provides for an allocation of costs 
in accordance with § 4221.10. 

(b) Time of award. Except as provided 
in paragraphs (c), (d), and (e) of this 
section, the arbitrator shall render the 
award no later than 30 days after the 
proceedings close. The award is ren-
dered when filed or served on the par-
ties as provided in § 4221.13. The award 
is final when the period for seeking 
modification or reconsideration in ac-
cordance with § 4221.9(a) has expired or 
the arbitrator has rendered a revised 
award in accordance with § 4221.9(c). 

(c) Reopened proceedings. If the pro-
ceedings are reopened in accordance 
with § 4221.7 after the close of the hear-
ing, the arbitrator shall render the 
award no later than 30 days after the 
date on which the reopened proceedings 
are closed. 

(d) Absence of hearing. If the parties 
have chosen to proceed without a hear-
ing, the arbitrator shall render the 
award no later than 30 days after the 
date on which final statements and 
proofs are filed with him or her. 

(e) Agreement for extension of time. 
Notwithstanding paragraphs (b), (c), 
and (d), the parties may agree to an ex-
tension of time for the arbitrator’s 
award in light of the particular facts 
and circumstances of their dispute. 

(f) Close of proceedings. For purposes 
of paragraphs (b) and (c) of this sec-
tion, the proceedings are closed on the 
date on which the last brief or reply 
brief is due or, if no briefs are to be 
filed, on the date on which the hearing 
or rehearing closes. 

(g) Publication of award. After a final 
award has been rendered, the plan 
sponsor shall make copies available 
upon request to the PBGC and to all 
companies that contribute to the plan. 
The plan sponsor may impose reason-
able charges for copying and postage. 

§ 4221.9 Reconsideration of award. 
(a) Motion for reconsideration and ob-

jections. A party may seek modification 
or reconsideration of the arbitrator’s 
award by filing a written motion with 
the arbitrator and all opposing parties 
within 20 days after the award is ren-
dered. Opposing parties may file objec-
tions to modification or reconsider-
ation within 10 days after the motion is 
filed. The filing of a written motion for 
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modification or reconsideration sus-
pends the 30-day period under section 
4221(b)(2) of ERISA for requesting court 
review of the award. The 30-day statu-
tory period again begins to run when 
the arbitrator denies the motion pursu-
ant to paragraph (c) of this section or 
renders a revised award. 

(b) Grounds for modification or recon-
sideration. The arbitrator may grant a 
motion for modification or reconsider-
ation of the award only if— 

(1) There is a numerical error or a 
mistake in the description of any per-
son, thing, or property referred to in 
the award; or 

(2) The arbitrator has rendered an 
award upon a matter not submitted to 
the arbitrator and the matter affects 
the merits of the decision; or 

(3) The award is imperfect in a mat-
ter of form not affecting the merits of 
the dispute. 

(c) Decision of arbitrator. The arbi-
trator shall grant or deny the motion 
for modification or reconsideration, 
and may render an opinion to support 
his or her decision within 20 days after 
the motion is filed with the arbitrator, 
or within 30 days after the motion is 
filed if an objection is also filed. 

§ 4221.10 Costs. 

The costs of arbitration under this 
part shall be borne by the parties as 
follows: 

(a) Witnesses. Each party to the dis-
pute shall bear the costs of its own wit-
nesses. 

(b) Other costs of arbitration. Except as 
provided in § 4221.6(d) with respect to a 
transcript of the hearing, the parties 
shall bear the other costs of the arbi-
tration proceedings equally unless the 
arbitrator determines otherwise. The 
parties may, however, agree to a dif-
ferent allocation of costs if their agree-
ment is entered into after the employer 
has received notice of the plan’s assess-
ment of withdrawal liability. 

(c) Attorneys’ fees. The arbitrator may 
require a party that initiates or con-
tests an arbitration in bad faith or en-
gages in dilatory, harassing, or other 
improper conduct during the course of 
the arbitration to pay reasonable at-
torneys’ fees of other parties. 

§ 4221.11 Waiver of rules. 

Any party that fails to object in 
writing in a timely manner to any de-
viation from any provision of this part 
is deemed to have waived the right to 
interpose that objection thereafter. 

§ 4221.12 Calculation of periods of 
time. 

The PBGC applies the rules in sub-
part D of part 4000 of this chapter to 
compute any time period under this 
part. 

[68 FR 61356, Oct. 28, 2003] 

§ 4221.13 Filing and issuance rules. 

(a) Method and date of filing. The 
PBGC applies the rules in subpart A of 
part 4000 of this chapter to determine 
permissible methods of filing with the 
PBGC under this part. The PBGC ap-
plies the rules in subpart C of part 4000 
of this chapter to determine the date 
that a submission under this part was 
filed with the PBGC. 

(b) Where to file. See § 4000.4 of this 
chapter for information on where to 
file. 

(c) Method and date of issuance. The 
PBGC applies the rules in subpart B of 
part 4000 of this chapter to determine 
permissible methods of issuance under 
this part. The PBGC applies the rules 
in subpart C of part 4000 of this chapter 
to determine the date that an issuance 
under this part was provided. 

[68 FR 61356, Oct. 28, 2003] 

§ 4221.14 PBGC-approved arbitration 
procedures. 

(a) Use of PBGC-approved arbitration 
procedures. In lieu of the procedures 
prescribed by this part, an arbitration 
may be conducted in accordance with 
an alternative arbitration procedure 
approved by the PBGC in accordance 
with paragraph (c) of this section. A 
plan may by plan amendment require 
the use of a PBGC-approved procedure 
for all arbitrations of withdrawal li-
ability disputes, or the parties may 
agree to the use of a PBGC-approved 
procedure in a particular case. 

(b) Scope of alternative procedures. If 
an arbitration is conducted in accord-
ance with a PBGC-approved arbitration 
procedure, the alternative procedure 
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shall govern all aspects of the arbitra-
tion, with the following exceptions: 

(1) The time limits for the initiation 
of arbitration may not differ from 
those provided for by § 4221.3. 

(2) The arbitrator shall be selected 
after the initiation of the arbitration. 

(3) The arbitrator shall give the par-
ties opportunity for prehearing dis-
covery substantially equivalent to that 
provided by § 4221.5(a)(2). 

(4) The award shall be made available 
to the public to at least the extent pro-
vided by § 4221.8(g). 

(5) The costs of arbitration shall be 
allocated in accordance with § 4221.10. 

(c) Procedure for approval of alter-
native procedures. The PBGC may ap-
prove arbitration procedures on its own 
initiative by publishing an appropriate 
notice in the FEDERAL REGISTER. The 
sponsor of an arbitration procedure 
may request PBGC approval of its pro-
cedures by submitting an application 
to the PBGC. The application shall in-
clude: 

(1) A copy of the procedures for which 
approval is sought; 

(2) A description of the history, 
structure and membership of the orga-
nization that sponsors the procedures; 
and 

(3) A discussion of the reasons why, 
in the sponsoring organization’s opin-
ion, the procedures satisfy the criteria 
for approval set forth in this section. 

(d) Criteria for approval of alternative 
procedures. The PBGC shall approve an 
application if it determines that the 
proposed procedures will be substan-
tially fair to all parties involved in the 
arbitration of a withdrawal liability 
dispute and that the sponsoring organi-
zation is neutral and able to carry out 
its role under the procedures. The 
PBGC may request comments on the 
application by publishing an appro-
priate notice in the FEDERAL REGISTER. 
Notice of the PBGC’s decision on the 
application shall be published in the 
FEDERAL REGISTER. Unless the notice 
of approval specifies otherwise, ap-
proval will remain effective until re-
voked by the PBGC through a FEDERAL 
REGISTER notice. 

[61 FR 34109, July 1, 1996, as amended at 68 
FR 61356, Oct. 28, 2003] 
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SUBCHAPTER J—INSOLVENCY, TERMINATION, AND OTHER 
RULES APPLICABLE TO MULTIEMPLOYER PLANS 

PART 4231—MERGERS AND TRANS-
FERS BETWEEN MULTIEMPLOYER 
PLANS 

Subpart A—General Provisions 

Sec. 
4231.1 Purpose and scope. 
4231.2 Definitions. 
4231.3 Requirements for mergers and trans-

fers. 
4231.4 Preservation of accrued benefits. 
4231.5 Valuation requirement. 
4231.6 Plan solvency tests. 
4231.7 De minimis mergers and transfers. 
4231.8 Filing requirements; timing and 

method of filing. 
4231.9 Notice of merger or transfer. 
4231.10 Request for compliance determina-

tion. 
4231.11 Actuarial calculations and assump-

tions. 

Subpart B—Additional Rules for Facilitated 
Mergers 

4231.12 Request for facilitated merger. 
4231.13 Plan information for financial as-

sistance merger. 
4231.14 Description of financial assistance 

merger. 
4231.15 Actuarial and financial information 

for financial assistance merger. 
4231.16 Participant census data for financial 

assistance merger. 
4231.17 PBGC action on a request for facili-

tated merger. 
4231.18 Jurisdiction over financial assist-

ance merger. 

AUTHORITY: 29 U.S.C. 1302(b)(3) 

SOURCE: 83 FR 46653, Sept. 14, 2018, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 4231.1 Purpose and scope. 
(a) General—(1) Purpose. The purpose 

of this part is to prescribe notice re-
quirements under section 4231 of 
ERISA for mergers and transfers of as-
sets or liabilities among multiem-
ployer pension plans. This part also in-
terprets the other requirements of sec-
tion 4231 of ERISA and prescribes spe-
cial rules for de minimis mergers and 
transfers. 

(2) Scope. This part applies to merg-
ers and transfers among multiemployer 
plans where all of the plans imme-
diately before and immediately after 
the transaction are multiemployer 
plans covered by title IV of ERISA. 

(b) Additional requirements. Subpart B 
of this part sets forth the additional re-
quirements for and procedures specific 
to a request for a facilitated merger. 

§ 4231.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: annuity, Code, 
EIN, ERISA, fair market value, guaran-
teed benefit, IRS, multiemployer plan, 
normal retirement age, PBGC, plan, plan 
sponsor, plan year, and PN. In addition, 
the following terms are defined for pur-
poses of this part: 

Actuarial valuation means a valuation 
of assets and liabilities performed by 
an enrolled actuary using the actuarial 
assumptions used for purposes of deter-
mining the charges and credits to the 
funding standard account under section 
304 of ERISA and section 431 of the 
Code. 

Advocate means the Participant and 
Plan Sponsor Advocate under section 
4004 of ERISA. 

Critical and declining status has the 
same meaning as the term has under 
section 305(b)(6) of ERISA and section 
432(b)(6) of the Code. 

Critical status has the same meaning 
as the term has under section 305(b)(2) 
of ERISA and section 432(b)(2) of the 
Code, and includes ‘‘critical and declin-
ing status’’ as defined in section 
305(b)(6) of ERISA and section 432(b)(6) 
of the Code. 

De minimis merger is defined in 
§ 4231.7(b). 

De minimis transfer is defined in 
§ 4231.7(c). 

Effective date means, with respect to 
a merger or transfer, the earlier of— 

(1) The date on which one plan as-
sumes liability for benefits accrued 
under another plan involved in the 
transaction; or 
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(2) The date on which one plan trans-
fers assets to another plan involved in 
the transaction. 

Facilitated merger means a merger of 
two or more multiemployer plans fa-
cilitated by PBGC under section 4231(e) 
of ERISA, including a merger that is 
facilitated with financial assistance 
under section 4231(e)(2) of ERISA. 

Fair market value of assets has the 
same meaning as the term has for min-
imum funding purposes under section 
304 of ERISA and section 431 of the 
Code. 

Financial assistance means periodic or 
lump sum financial assistance pay-
ments from PBGC under section 4261 of 
ERISA. 

Financial assistance merger means a 
merger facilitated by PBGC for which 
PBGC provides financial assistance 
(within the meaning of section 4261 of 
ERISA) under section 4231(e)(2) of 
ERISA. 

Insolvent has the same meaning as in-
solvent under section 4245(b) of ERISA. 

Merged plan means a plan that is the 
result of the merger of two or more 
multiemployer plans. 

Merger means the combining of two 
or more plans into a single plan. For 
example, a consolidation of two plans 
into a new plan is a merger. 

Significantly affected plan means a 
plan that— 

(1) Transfers assets that equal or ex-
ceed 15 percent of its assets before the 
transfer, 

(2) Receives a transfer of unfunded 
accrued benefits that equal or exceed 15 
percent of its assets before the trans-
fer, 

(3) Is created by a spinoff from an-
other plan, or 

(4) Engages in a merger or transfer 
(other than a de minimis merger or 
transfer) either— 

(i) After such plan has terminated by 
mass withdrawal under section 
4041A(a)(2) of ERISA, or 

(ii) With another plan that has so 
terminated. 

Transfer and transfer of assets or liabil-
ities mean a diminution of assets or li-
abilities with respect to one plan and 
the acquisition of these assets or the 
assumption of these liabilities by an-
other plan or plans (including a plan 
that did not exist prior to the trans-

fer). However, the shifting of assets or 
liabilities pursuant to a written reci-
procity agreement between two multi-
employer plans in which one plan as-
sumes liabilities of another plan is not 
a transfer of assets or liabilities. In ad-
dition, the shifting of assets between 
several funding media used for a single 
plan (such as between trusts, between 
annuity contracts, or between trusts 
and annuity contracts) is not a transfer 
of assets or liabilities. 

Unfunded accrued benefits means the 
excess of the present value of a plan’s 
accrued benefits over the plan’s fair 
market value of assets, determined on 
the basis of the actuarial valuation re-
quired under § 4231.5. 

§ 4231.3 Requirements for mergers and 
transfers. 

(a) General requirements. A plan spon-
sor may not cause a multiemployer 
plan to merge with one or more multi-
employer plans or transfer assets or li-
abilities to or from another multiem-
ployer plan unless the merger or trans-
fer satisfies all of the following re-
quirements: 

(1) No participant’s or beneficiary’s 
accrued benefit is lower immediately 
after the effective date of the merger 
or transfer than the benefit imme-
diately before that date (except as pro-
vided under § 4231.4(b)). 

(2) Actuarial valuations of the plans 
that existed before the merger or 
transfer have been performed in ac-
cordance with § 4231.5. 

(3) For each plan that exists after the 
transaction, an enrolled actuary— 

(i) Determines that the plan meets 
the applicable plan solvency require-
ment set forth in § 4231.6; or 

(ii) Otherwise demonstrates that ben-
efits under the plan are not reasonably 
expected to be subject to suspension 
under section 4245 of ERISA. 

(4) The plan sponsor notifies PBGC of 
the merger or transfer in accordance 
with §§ 4231.8 and 4231.9. 

(b) Compliance determination. If a plan 
sponsor requests a determination that 
a merger or transfer that may other-
wise be prohibited by section 406(a) or 
(b)(2) of ERISA satisfies the require-
ments of section 4231 of ERISA, the 
plan sponsor must submit the informa-
tion described in § 4231.10 in addition to 
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the information required by § 4231.9. 
PBGC may request additional informa-
tion if necessary to determine whether 
a merger or transfer complies with the 
requirements of section 4231 and sub-
part A of this part. Plan sponsors are 
not required to request a compliance 
determination. Under section 4231(c) of 
ERISA, if PBGC determines that the 
merger or transfer complies with sec-
tion 4231 of ERISA and subpart A of 
this part, the merger or transfer will 
not constitute a violation of the pro-
hibited transaction provisions of sec-
tion 406(a) and (b)(2) of ERISA. 

(c) Certified change in bargaining rep-
resentative. Transfers of assets and li-
abilities pursuant to a change of col-
lective bargaining representative cer-
tified under the Labor-Management 
Relations Act of 1947 or the Railway 
Labor Act, as amended, are governed 
by section 4235 of ERISA. Plan sponsors 
involved in such transfers are not re-
quired to comply with subpart A of this 
part. However, under section 4235(f)(1) 
of ERISA, the plan sponsors of the 
plans involved in the transfer may 
agree to a transfer that complies with 
sections 4231 and 4234 of ERISA. Plan 
sponsors that elect to comply with sec-
tions 4231 and 4234 of ERISA must com-
ply with the rules in subpart A of this 
part. 

(d) Informal consultation. A plan spon-
sor may contact PBGC on an informal 
basis to discuss a potential merger or 
transfer. 

§ 4231.4 Preservation of accrued bene-
fits. 

(a) General. Section 4231(b)(2) of 
ERISA and § 4231.3(a)(1) require that no 
participant’s or beneficiary’s accrued 
benefit may be lower immediately 
after the effective date of the merger 
or transfer than the benefit imme-
diately before the merger or transfer. 
Except as provided in paragraph (b) of 
this section, a plan that assumes an ob-
ligation to pay benefits for a group of 
participants satisfies this requirement 
only if the plan contains a provision 
preserving all accrued benefits. The de-
termination of what is an accrued ben-
efit must be made in accordance with 
section 411 of the Code and the regula-
tions thereunder. 

(b) Waiver. PBGC may waive the re-
quirement of paragraph (a) of this sec-
tion, § 4231.3(a)(1), and section 4231(b)(2) 
of ERISA to the extent the accrued 
benefit is suspended under section 
305(e)(9) of ERISA contemporaneously 
with the merger or transfer. If waived, 
the plan provision described under 
paragraph (a) of this section may ex-
clude accrued benefits only to the ex-
tent those benefits are suspended under 
section 305(e)(9) of ERISA contempora-
neously with the merger or transfer. 

§ 4231.5 Valuation requirement. 

The actuarial valuation requirement 
under section 4231(b)(4) of ERISA and 
§ 4231.3(a)(2) is satisfied if an actuarial 
valuation has been performed for the 
plan based on the plan’s assets and li-
abilities as of a date not earlier than 
the first day of the last plan year end-
ing before the proposed effective date 
of the transaction. If the actuarial 
valuation required under this section is 
not complete when the notice of merg-
er or transfer is filed, the plan sponsor 
may provide the most recent actuarial 
valuation for the plan with the notice, 
and the actuarial valuation required 
under this section when complete. For 
a significantly affected plan involved 
in a transfer (other than a plan that is 
a significantly affected plan only be-
cause the transfer involves a plan that 
has terminated by mass withdrawal 
under section 4041A(a)(2) of ERISA), 
the valuation must separately identify 
assets, contributions, and liabilities 
being transferred and must be based on 
the actuarial assumptions and methods 
that are expected to be used for the 
plan for the first plan year beginning 
after the transfer. 

§ 4231.6 Plan solvency tests. 

(a) General. For a plan that is not a 
significantly affected plan, the plan 
solvency requirement of section 
4231(b)(3) of ERISA and § 4231.3(a)(3)(i) 
is satisfied if— 

(1) The plan’s expected fair market 
value of assets immediately after the 
merger or transfer equals or exceeds 
five times the benefit payments for the 
last plan year ending before the pro-
posed effective date of the merger or 
transfer; or 
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(2) In each of the first five plan years 
beginning on or after the proposed ef-
fective date of the merger or transfer, 
the plan’s expected fair market value 
of assets as of the beginning of the plan 
year plus expected contributions and 
investment earnings equal or exceed 
expected expenses and benefit pay-
ments for the plan year. 

(b) Significantly affected plans. The 
plan solvency requirement of section 
4231(b)(3) of ERISA and § 4231.3(a)(3)(i) 
is satisfied for a significantly affected 
plan if all of the following require-
ments are met: 

(1) Expected contributions equal or 
exceed the estimated amount necessary 
to satisfy the minimum funding re-
quirement of section 431 of the Code for 
the five plan years beginning on or 
after the proposed effective date of the 
transaction. 

(2) The plan’s expected fair market 
value of assets immediately after the 
transaction equals or exceeds the total 
amount of expected benefit payments 
for the first five plan years beginning 
on or after the proposed effective date 
of the transaction. 

(3) Expected contributions for the 
first plan year beginning on or after 
the proposed effective date of the 
transaction equal or exceed expected 
benefit payments for that plan year. 

(4) Expected contributions for the 
amortization period equal or exceed 
the unfunded accrued benefits plus ex-
pected normal costs for the period. The 
enrolled actuary may select as the am-
ortization period either— 

(i) The first 25 plan years beginning 
on or after the proposed effective date 
of the transaction, or 

(ii) The amortization period for the 
resulting base when the combined 
charge base and the combined credit 
base are offset under section 431(b)(5) of 
the Code. 

(c) Rules for determinations. In deter-
mining whether a transaction satisfies 
the plan solvency requirements set 
forth in this section, the following 
rules apply: 

(1) Expected contributions after a 
merger or transfer must be determined 
by assuming that contributions for 
each plan year will equal contributions 
for the last full plan year ending before 
the date on which the notice of merger 

or transfer is filed with PBGC. If ex-
pected contributions include with-
drawal liability payments, such pay-
ments must be shown separately. If the 
withdrawal liability payments are not 
the assessed amounts, or are not in ac-
cordance with the schedule of pay-
ments, or include future assessments, 
include the basis for such differences, 
with supporting data, calculations, as-
sumptions, and methods. In addition, 
contributions must be adjusted to re-
flect— 

(i) The merger or transfer; 
(ii) Any change in the rate of em-

ployer contributions that has been ne-
gotiated (whether or not in effect); and 

(iii) Any trend of changing contribu-
tion base units over the preceding five 
plan years or other period of time that 
can be demonstrated to be more appro-
priate. 

(2) Expected normal costs must be de-
termined under the funding method 
and assumptions expected to be used by 
the plan actuary for purposes of deter-
mining the minimum funding require-
ment under section 431 of the Code. If 
an aggregate funding method is used 
for the plan, normal costs must be de-
termined under the entry age normal 
method. 

(3) Expected benefit payments must 
be determined by assuming that cur-
rent benefits remain in effect and that 
all scheduled increases in benefits 
occur. 

(4) The plan’s expected fair market 
value of assets immediately after the 
merger or transfer must be based on 
the most recent data available imme-
diately before the date on which the 
notice is filed. 

(5) Expected investment earnings 
must be determined using the same in-
terest assumption to be used for deter-
mining the minimum funding require-
ment under section 431 of the Code. 

(6) Expected expenses must be deter-
mined using expenses in the last plan 
year ending before the notice is filed, 
adjusted to reflect any anticipated 
changes. 

(7) Expected plan assets for a plan 
year must be determined by adjusting 
the most current data on the plan’s 
fair market value of assets to reflect 
expected contributions, investment 
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earnings, benefit payments and ex-
penses for each plan year between the 
date of the most current data and the 
beginning of the plan year for which 
expected assets are being determined. 

§ 4231.7 De minimis mergers and 
transfers. 

(a) Special plan solvency rule. The de-
termination of whether a de minimis 
merger or transfer satisfies the plan 
solvency requirement in § 4231.6(a) may 
be made without regard to any other de 
minimis mergers or transfers that have 
occurred since the most recent actu-
arial valuation. 

(b) De minimis merger defined. A merg-
er is de minimis if the present value of 
accrued benefits (whether or not vest-
ed) of one plan is less than 3 percent of 
the other plan’s fair market value of 
assets. 

(c) De minimis transfer defined. A 
transfer of assets or liabilities is de 
minimis if— 

(1) The fair market value of assets 
transferred, if any, is less than 3 per-
cent of the fair market value of assets 
of all of the transferor plan’s assets; 

(2) The present value of the accrued 
benefits transferred (whether or not 
vested) is less than 3 percent of the fair 
market value of assets of all of the 
transferee plan’s assets; and 

(3) The transferee plan is not a plan 
that has terminated under section 
4041A(a)(2) of ERISA. 

(d) Value of assets and benefits. For 
purposes of paragraphs (b) and (c) of 
this section, the value of plan assets 
and accrued benefits may be deter-
mined as of any date prior to the pro-
posed effective date of the transaction, 
but not earlier than the date of the 
most recent actuarial valuation. 

(e) Aggregation required. In deter-
mining whether a merger or transfer is 
de minimis, the assets and accrued ben-
efits transferred in previous de mini-
mis mergers and transfers within the 
same plan year must be aggregated as 
described in paragraphs (e)(1) and (2) of 
this section. For the purposes of those 
paragraphs, the value of plan assets 
may be determined as of the date dur-
ing the plan year on which the total 
value of the plan’s assets is the high-
est. 

(1) A merger is not de minimis if the 
total present value of accrued benefits 
merged into a plan, when aggregated 
with all prior de minimis mergers of 
and transfers to that plan effective 
within the same plan year, equals or 
exceeds 3 percent of the value of the 
plan’s assets. 

(2) A transfer is not de minimis if, 
when aggregated with all previous de 
minimis mergers and transfers effec-
tive within the same plan year— 

(i) The value of all assets transferred 
from a plan equals or exceeds 3 percent 
of the value of the plan’s assets; or 

(ii) The present value of all accrued 
benefits transferred to a plan equals or 
exceeds 3 percent of the plan’s assets. 

§ 4231.8 Filing requirements; timing 
and method of filing. 

(a) When to file. Except as provided in 
paragraph (g) of this section, a notice 
of a proposed merger or transfer, and, 
if applicable, a request for a compli-
ance determination or facilitated 
merger (which may be filed separately 
or combined), must be filed not less 
than the following number of days be-
fore the proposed effective date of the 
transaction— 

(1) 270 days in the case of a facili-
tated merger under § 4231.12; 

(2) 120 days in the case of a merger 
(other than a facilitated merger) for 
which a compliance determination 
under § 4231.10 is requested, or a trans-
fer; or 

(3) 45 days in the case of a merger for 
which a compliance determination 
under § 4231.10 is not requested. 

(b) Method of filing. PBGC applies the 
rules in subpart A of part 4000 of this 
chapter to determine permissible 
methods of filing with PBGC under this 
part. 

(c) Computation of time. PBGC applies 
the rules in subpart D of part 4000 of 
this chapter to compute any time pe-
riod for filing under this part. 

(d) Who must file. The plan sponsors 
of all plans involved in a merger or 
transfer, or the duly authorized rep-
resentative(s) acting on behalf of the 
plan sponsors, must jointly file the no-
tice required by subpart A of this part, 
and, if applicable, a request for a facili-
tated merger under § 4231.12. 
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(e) Where to file. See § 4000.4 of this 
chapter for information on where to 
file. 

(f) Date of filing. PBGC applies the 
rules in subpart C of part 4000 of this 
chapter to determine the date a sub-
mission under this part was filed with 
PBGC. For purposes of paragraph (a) of 
this section, the notice, and, if applica-
ble, a request for a compliance deter-
mination or facilitated merger, is not 
considered filed until all of the infor-
mation required under this part has 
been submitted. 

(g) Waiver of timing of notice. PBGC 
may waive the timing requirements of 
paragraph (a) of this section and sec-
tion 4231(b)(1) of ERISA if— 

(1) A plan sponsor demonstrates to 
the satisfaction of PBGC that failure 
to complete the merger or transfer in 
less than the applicable notice period 
set forth in paragraph (a) of this sec-
tion will cause harm to participants or 
beneficiaries of the plans involved in 
the transaction; 

(2) PBGC determines that the trans-
action complies with the requirements 
of section 4231 of ERISA; or 

(3) PBGC completes its review of the 
transaction. 

§ 4231.9 Notice of merger or transfer. 
Each notice of proposed merger or 

transfer required under section 
4231(b)(1) of ERISA and this subpart 
must contain the following informa-
tion: 

(a) For each plan involved in the 
merger or transfer— 

(1) The name of the plan; 
(2) The name, address and telephone 

number of the plan sponsor and of the 
plan sponsor’s duly authorized rep-
resentative, if any; and 

(3) The plan sponsor’s EIN and the 
plan’s PN and, if different, the EIN or 
PN last filed with PBGC. If no EIN or 
PN has been assigned, the notice must 
so indicate. 

(b) Whether the transaction being re-
ported is a merger or transfer, whether 
it involves any plan that has termi-
nated under section 4041A(a)(2) of 
ERISA, whether any significantly af-
fected plan is involved in the trans-
action (and, if so, identifying each such 
plan), and whether it is a de minimis 
transaction as defined in § 4231.7 (and, if 

so, including an enrolled actuary’s cer-
tification to that effect). 

(c) The proposed effective date of the 
transaction. 

(d) Except as provided under 
§ 4231.4(b), a copy of each plan provision 
stating that no participant’s or bene-
ficiary’s accrued benefit will be lower 
immediately after the effective date of 
the merger or transfer than the benefit 
immediately before that date. 

(e) For each plan that exists after the 
transaction, one of the following state-
ments, certified by an enrolled actu-
ary: 

(1) A statement that the plan satis-
fies the applicable plan solvency test 
set forth in § 4231.6, indicating which is 
the applicable test, and including the 
supporting data, calculations, assump-
tions, and methods. 

(2) A statement of the basis on which 
the actuary has determined under 
§ 4231.3(a)(3)(ii) that benefits under the 
plan are not reasonably expected to be 
subject to suspension under section 
4245 of ERISA, including the sup-
porting data, calculations, assump-
tions, and methods. 

(f) For each plan that exists before a 
transaction (unless the transaction is 
de minimis and does not involve either 
a request for financial assistance, or 
any plan that has terminated under 
section 4041A(a)(2) of ERISA), a copy of 
the most recent actuarial valuation re-
port that satisfies the requirements of 
§ 4231.5. 

(g) For each significantly affected 
plan that exists after the transaction, 
the following information used in mak-
ing the plan solvency determination 
under § 4231.6(b): 

(1) The present value of the accrued 
benefits and plan’s fair market value of 
assets under the valuation required by 
§ 4231.5, allocable to the plan after the 
transaction. 

(2) The fair market value of assets in 
the plan after the transaction (deter-
mined in accordance with § 4231.6(c)(4)). 

(3) The expected benefit payments for 
the plan for the first plan year begin-
ning on or after the proposed effective 
date of the transaction (determined in 
accordance with § 4231.6(c)(3)). 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 01237 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



1228 

29 CFR Ch. XL (7–1–21 Edition) § 4231.10 

(4) The contribution rates in effect 
for the plan for the first plan year be-
ginning on or after the proposed effec-
tive date of the transaction. 

(5) The expected contributions for the 
plan for the first plan year beginning 
on or after the proposed effective date 
of the transaction (determined in ac-
cordance with § 4231.6(c)(1)). 

§ 4231.10 Request for compliance de-
termination. 

(a) General. The plan sponsor(s) of 
one or more plans involved in a merger 
or transfer, or the duly authorized rep-
resentative(s) acting on behalf of the 
plan sponsor(s), may file a request for a 
determination that the transaction 
complies with the requirements of sec-
tion 4231 of ERISA. If the plan spon-
sor(s) requests a compliance deter-
mination, the request must be filed 
with the notice of merger or transfer 
under § 4231.3(a)(4), and must contain 
the information described in paragraph 
(c) of this section, as applicable. 

(b) Single request permitted for all de 
minimis transactions. A plan sponsor 
may submit a single request for a com-
pliance determination covering all de 
minimis mergers or transfers that 
occur between one plan valuation and 
the next. However, the plan sponsor 
must still notify PBGC of each de mini-
mis merger or transfer separately, in 
accordance with §§ 4231.8 and 4231.9. The 
single request for a compliance deter-
mination may be filed concurrently 
with any one of the notices of a de 
minimis merger or transfer. 

(c) Contents of request. A request for a 
compliance determination concerning 
a merger or transfer that is not de 
minimis must contain— 

(1) A copy of the merger or transfer 
agreement; and 

(2) For each significantly affected 
plan, other than a plan that is a sig-
nificantly affected plan only because 
the merger or transfer involves a plan 
that has terminated by mass with-
drawal under section 4041A(a)(2) of 
ERISA, copies of all actuarial valu-
ations performed within the 5 years 
preceding the date of filing the notice 
required under § 4231.3(a)(4). 

§ 4231.11 Actuarial calculations and as-
sumptions. 

(a) Most recent valuation. All calcula-
tions required by this part must be 
based on the most recent actuarial 
valuation as of the date of filing the 
notice, updated to show any material 
changes. 

(b) Assumptions. All calculations re-
quired by this part must be performed 
by an enrolled actuary based on meth-
ods and assumptions each of which is 
reasonable (taking into account the ex-
perience of the plan and reasonable ex-
pectations), and which, in combination, 
offer the actuary’s best estimate of an-
ticipated experience under the plan. 

(c) Updated calculations. PBGC may 
require updated calculations and rep-
resentations based on the actual effec-
tive date of a merger or transfer if that 
date is more than one year after the 
notice is filed, based on revised actu-
arial assumptions, or based on other 
good cause. 

Subpart B—Additional Rules for 
Facilitated Mergers 

§ 4231.12 Request for facilitated merg-
er. 

(a) General. (1) The plan sponsors of 
the plans involved in a proposed merg-
er may request that PBGC facilitate 
the merger. Facilitation may include 
training, technical assistance, medi-
ation, communication with stake-
holders, and support with related re-
quests to other government agencies. 
Facilitation may also include financial 
assistance to the merged plan. PBGC 
has discretion under section 4231(e) of 
ERISA to take such actions as it deems 
appropriate to facilitate the merger of 
two or more multiemployer plans if it 
determines, after consultation with the 
Advocate, that the proposed merger is 
in the interests of the participants and 
beneficiaries of at least one of the 
plans, and is not reasonably expected 
to be adverse to the overall interests of 
the participants and beneficiaries of 
any of the plans involved in the pro-
posed merger. For a facilitated merger, 
including a financial assistance merg-
er, the requirements of section 4231(b) 
of ERISA and subpart A of this part 
must be satisfied in addition to the re-
quirements of section 4231(e) of ERISA 
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and this subpart. The procedures set 
forth in this subpart represent the ex-
clusive means by which PBGC will ap-
prove a request for a facilitated merger 
under section 4231(e) of ERISA. 

(2) Financial assistance. Subject to the 
requirements in section 4231(e) of 
ERISA and this subpart, in the case of 
a request for a financial assistance 
merger, PBGC may in its discretion 
provide financial assistance (within the 
meaning of section 4261 of ERISA). 
Such financial assistance will be with 
respect to the guaranteed benefits pay-
able under the critical and declining 
status plan(s) involved in the facili-
tated merger. 

(b) Information requirements. (1) A re-
quest for a facilitated merger, includ-
ing a request for a financial assistance 
merger, must be filed with the notice 
of merger under § 4231.3(a)(4), and must 
contain the information described in 
§ 4231.10, and a detailed narrative de-
scription with supporting documenta-
tion demonstrating that the proposed 
merger is in the interests of partici-
pants and beneficiaries of at least one 
of the plans, and is not reasonably ex-
pected to be adverse to the overall in-
terests of the participants and bene-
ficiaries of any of the plans. If a finan-
cial assistance merger is requested, the 
narrative description and supporting 
documentation may consider the effect 
of financial assistance in making these 
demonstrations. 

(2) If a financial assistance merger is 
requested, the request must contain 
the information required in §§ 4231.13 
through 4231.16 in addition to the infor-
mation required in paragraph (b)(1) of 
this section. 

(3) PBGC may require the plan spon-
sors to submit additional information 
to determine whether the requirements 
of section 4231(e) of ERISA are met or 
to enable it to facilitate the merger. 

(c) Duty to amend and supplement. 
During any time in which a request for 
a facilitated merger, including a re-
quest for a financial assistance merger, 
is pending final action by PBGC, the 
plan sponsors must promptly notify 
PBGC in writing of any material fact 
or representation contained in or relat-
ing to the request, or in any supporting 
documents, that is no longer accurate 
or was omitted. 

§ 4231.13 Plan information for finan-
cial assistance merger. 

A request for a financial assistance 
merger must include the following in-
formation for each plan involved in the 
merger: 

(a) The most recent trust agreement, 
including all amendments adopted 
since the last restatement. 

(b) The most recent plan document, 
including all amendments adopted 
since the last restatement. 

(c) The most recent summary plan 
description (SPD), and all summaries 
of material modification issued since 
the most recent SPD. 

(d) If applicable, the most recent re-
habilitation plan (or funding improve-
ment plan), including all subsequent 
amendments and updates, and the per-
centage of total contributions received 
under each schedule of the rehabilita-
tion plan (or funding improvement 
plan) for the most recent plan year 
available. 

(e) A copy of the plan’s most recent 
IRS determination letter. 

(f) A copy of the plan’s most recent 
Form 5500 (Annual Report Form) and 
all schedules and attachments (includ-
ing the audited financial statement). 

(g) A current listing of employers 
who have an obligation to contribute 
to the plan, and the approximate num-
ber of participants for whom each em-
ployer is currently making contribu-
tions. 

(h) A schedule of withdrawal liability 
payments collected in each of the most 
recent five plan years. 

(i) If applicable, a copy of the plan 
sponsor’s application for suspension of 
benefits under section 305(e)(9)(G) of 
ERISA (including all attachments and 
exhibits). 

§ 4231.14 Description of financial as-
sistance merger. 

A request for a financial assistance 
merger must include the following in-
formation about the proposed financial 
assistance merger: 

(a) A detailed description of the pro-
posed financial assistance merger, in-
cluding any larger integrated trans-
action of which the merger is a part 
(including, but not limited to, an appli-
cation for suspension of benefits under 
section 305(e)(9)(G) of ERISA). 
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(b) A narrative description of the 
events that led to the plan sponsors’ 
decision to submit a request for a fi-
nancial assistance merger. 

(c) A narrative description of signifi-
cant risks and assumptions relating to 
the proposed financial assistance merg-
er and the projections provided in sup-
port of the request. 

(d) A detailed description of the esti-
mated total amount of financial assist-
ance the plan sponsors request for each 
year, including the supporting data, 
calculations, assumptions, and a de-
scription of the methodology used to 
determine the estimated amounts. 

§ 4231.15 Actuarial and financial infor-
mation for financial assistance 
merger. 

A request for a financial assistance 
merger must include the following ac-
tuarial and financial information for 
the plans involved in the merger: 

(a) A copy of the actuarial valuation 
performed for each of the two plan 
years before the most recent actuarial 
valuation filed in accordance with 
§ 4231.9(f). 

(b) If applicable, a copy of the plan 
actuary’s most recent annual actuarial 
certification under section 305(b)(3) of 
ERISA, including a detailed descrip-
tion of the assumptions used in the cer-
tification, and the basis under which 
they were determined. The description 
must include information about the as-
sumptions used for the projection of fu-
ture contributions, withdrawal liabil-
ity payments, and investment returns, 
and any other assumption that may 
have a material effect on projections. 

(c) A detailed statement certified by 
an enrolled actuary that the merger is 
necessary for one or more of the plans 
involved to avoid or postpone insol-
vency, including the basis for the con-
clusion, supporting data, calculations, 
assumptions, and a description of the 
methodology. This statement must 
demonstrate for each critical and de-
clining status plan involved in the 
merger that the date the plan projects 
to become insolvent (without reflect-
ing the merger) is earlier than the date 
the merged plan projects to become in-
solvent (the merged plan may reflect 
the proposed financial assistance). In-
clude as an exhibit annual cash flow 

projections for each critical and declin-
ing status plan involved in the merger 
through the date the plan projects to 
become insolvent (using an open group 
valuation and without reflecting the 
merger). Annual cash flow projections 
must reflect the following information: 

(1) Fair market value of assets as of 
the beginning of the year. 

(2) Contributions and withdrawal li-
ability payments. 

(3) Benefit payments organized by 
participant type (e.g., active, retiree, 
terminated vested). 

(4) Administrative expenses. 
(5) Fair market value of assets as of 

the end of the year. 
(d) For each critical and declining 

status plan involved in the merger, a 
long-term projection (at least 50 to 90 
years) of benefit disbursements by par-
ticipant type (e.g., active, retiree, ter-
minated vested) (without reflecting the 
merger) reflecting reduced benefit dis-
bursements at the PBGC-guarantee 
level (which may be estimated) begin-
ning with the proposed effective date of 
the merger (using a closed group valu-
ation and no accruals after the pro-
posed effective date of the merger). In-
clude the supporting data, calcula-
tions, assumptions, and, if applicable, a 
description of estimates used for this 
projection. 

(e) A detailed statement certified by 
an enrolled actuary that financial as-
sistance is necessary for the merged 
plan to become or remain solvent, in-
cluding the basis for the conclusion, 
supporting data, calculations, assump-
tions, and a description of the method-
ology. Include as an exhibit annual 
cash flow projections for the merged 
plan with the proposed financial assist-
ance (based on the actuarial assump-
tions and methods that will be used 
under the merged plan). Annual cash 
flow projections must reflect the infor-
mation listed in paragraphs (c)(1) 
through (5) of this section. In addition, 
include as an exhibit a statement cer-
tified by an enrolled actuary of wheth-
er the merged plan would be in critical 
status for purposes of paragraph (e)(1) 
or (2) of this section, including the 
basis for the conclusion. 

(1) If the merged plan would be in 
critical status immediately following 
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the merger without the proposed finan-
cial assistance (as reasonably deter-
mined by the enrolled actuary or as set 
forth in this paragraph), the enrolled 
actuary’s certified statement must 
demonstrate that the merged plan will 
avoid insolvency under section 
305(e)(9)(D)(iv) of ERISA and the regu-
lations thereunder (excluding 
stochastic projections) with the pro-
posed financial assistance. The en-
rolled actuary may determine whether 
the merged plan would be in critical 
status based on the combined data and 
projections underlying the status cer-
tifications of each of the plans for the 
plan year immediately preceding the 
merger, including any selected updates 
in the data based on the experience of 
the plans in the immediately preceding 
plan year (reasonable adjustments are 
permitted but not required). 

(2) If the merged plan would not be in 
critical status immediately following 
the merger without the proposed finan-
cial assistance (as reasonably deter-
mined by the enrolled actuary or as set 
forth in paragraph (e)(1) of this sec-
tion), the enrolled actuary’s certified 
statement must demonstrate that the 
merged plan is not projected to become 
insolvent during the 20 plan years be-
ginning after the proposed effective 
date of the merger with the proposed 
financial assistance (using the meth-
odologies set forth under section 
305(b)(3)(B)(iv) of ERISA and the regu-
lations thereunder). If such a dem-
onstration is possible without the pro-
posed financial assistance, or if the 
amount of financial assistance re-
quested exceeds the amount needed to 
satisfy this demonstration, the en-
rolled actuary’s certified statement 
must demonstrate that financial as-
sistance is necessary to mitigate the 
adverse effects of the merger on the 
merged plan’s ability to remain sol-
vent. The demonstration that financial 
assistance is necessary to mitigate the 
adverse effects of the merger on the 
merged plan’s ability to remain solvent 
may be based on stress testing over a 
long-term period (and may reflect rea-
sonable future adverse experience), 
using a reasonable method in accord-
ance with generally accepted actuarial 
standards. 

(f) If applicable, a copy of the plan 
actuary’s certification under section 
305(e)(9)(C)(i) of ERISA. 

(g) The rules in § 4231.6(c) apply to the 
solvency projections described in para-
graphs (c) and (e) of this section, unless 
section 305(e)(9)(D)(iv) of ERISA and 
the regulations thereunder apply and 
specify otherwise. 

§ 4231.16 Participant census data for 
financial assistance merger. 

A request for a financial assistance 
merger must include a copy of the cen-
sus data used for the projections de-
scribed in § 4231.15(c) through (e), in-
cluding: 

(a) Participant type (retiree, bene-
ficiary, disabled, terminated vested, 
active, alternate payee). 

(b) Gender. 
(c) Date of birth. 
(d) Credited service for guarantee 

calculation (i.e., number of years of 
participation). 

(e) Vested accrued monthly benefit. 
(f) Monthly benefit guaranteed by 

PBGC. 
(g) Benefit commencement date (for 

participants in pay status and others 
for which the reported benefit will not 
be payable at normal retirement age). 

(h) For each participant in pay sta-
tus— 

(1) Form of payment, and 
(2) Data relevant to the form of pay-

ment, including: 
(i) For a joint-and-survivor benefit, 

the beneficiary’s benefit amount and 
the beneficiary’s date of birth; 

(ii) For a Social Security level in-
come benefit, the date of any change in 
the benefit amount, and the benefit 
amount after such change; 

(iii) For a 5-year certain or 10-year 
certain benefit (or similar benefit), the 
relevant defined period; or 

(iv) For a form of payment not other-
wise described in this section, the data 
necessary for the valuation of the form 
of payment. 

(i) If an actuarial increase for post-
poned retirement applies, or if the 
form of annuity is a Social Security 
level income benefit, the monthly vest-
ed benefit payable at normal retire-
ment age in normal form of annuity. 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 01241 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



1232 

29 CFR Ch. XL (7–1–21 Edition) § 4231.17 

§ 4231.17 PBGC action on a request for 
facilitated merger. 

(a) General. PBGC may approve or 
deny a request for a facilitated merger, 
including a request for a financial as-
sistance merger, at its discretion if the 
requirements of section 4231 of ERISA 
are satisfied. PBGC will notify the plan 
sponsor(s) in writing of its decision on 
a request. If PBGC denies the request, 
PBGC’s written decision will state the 
reason(s) for the denial. If PBGC ap-
proves a request for a financial assist-
ance merger, PBGC will provide a fi-
nancial assistance agreement detailing 
the total amount and terms of the fi-
nancial assistance as soon as prac-
ticable after notifying the plan spon-
sor(s) in writing of its approval. 

(b) Final agency action. PBGC’s deci-
sion to approve or deny a request for a 
facilitated merger, including a request 
for a financial assistance merger, is a 
final agency action for purposes of ju-
dicial review under the Administrative 
Procedure Act (5 U.S.C. 701 et seq.). 

§ 4231.18 Jurisdiction over financial 
assistance merger. 

(a) General. PBGC will retain juris-
diction over the merged plan resulting 
from a financial assistance merger to 
carry out the purposes, terms, and con-
ditions of the financial assistance 
merger, the financial assistance agree-
ment, sections 4231 and 4261 of ERISA, 
and the regulations thereunder. 

(b) Financial assistance agreement. 
PBGC may, upon providing notice to 
the plan sponsor, make changes to the 
financial assistance agreement in re-
sponse to changed circumstances con-
sistent with sections 4231 and 4261 of 
ERISA and the regulations thereunder. 

PART 4233—PARTITIONS OF 
ELIGIBLE MULTIEMPLOYER PLANS 

Sec. 
4233.1 Purpose and scope. 
4233.2 Definitions. 
4233.3 Application filing requirements. 
4233.4 Information to be filed. 
4233.5 Plan information. 
4233.6 Partition information. 
4233.7 Actuarial and financial information. 
4233.8 Participant census data. 
4233.9 Financial assistance information. 
4233.10 Initial review. 
4233.11 Notice of application for partition. 

4233.12 PBGC action on application for par-
tition. 

4233.13 Coordinated application process for 
partition and benefit suspension. 

4233.14 Partition order. 
4233.15 Nature and operation of successor 

plan. 
4233.16 Coordination of benefits under origi-

nal plan and successor plan. 
4233.17 Continuing jurisdiction. 

APPENDIX A TO PART 4233—MODEL NOTICES 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1413. 

SOURCE: 80 FR 35229, June 19, 2015, unless 
otherwise noted. 

§ 4233.1 Purpose and scope. 
The purpose of this part is to pre-

scribe rules governing applications for 
partition under section 4233 of ERISA, 
and related notice requirements. 

§ 4233.2 Definitions. 
The following terms are defined in 

§ 4001.2 of this chapter: ERISA, IRS, 
multiemployer plan, PBGC, plan, and 
plan sponsor. In addition, the following 
terms are defined for purposes of this 
part: 

Advocate means the Participant and 
Plan Sponsor Advocate under section 
4004 of ERISA. 

Application for partition means a plan 
sponsor’s application for partition 
under section 4233 of ERISA and this 
part. 

Application for a suspension of benefits 
means a plan sponsor’s application for 
a suspension of benefits to the Sec-
retary of the Treasury (Treasury) 
under section 305(e)(9)(G) of ERISA. 

Completed application means an appli-
cation for partition for which PBGC 
has made a determination under 
§ 4233.10 that the application contains 
all required information and satisfies 
the requirements described in §§ 4233.4 
through 4233.9. 

Effective date of partition means the 
date upon which a partition is effective 
and which is set forth in a partition 
order. 

Financial assistance means financial 
assistance from PBGC under section 
4261 of ERISA. 

Insolvent has the same meaning as in-
solvent under section 4245(b) of ERISA. 

Interested party means, with respect 
to a plan— 

(1) Each participant in the plan; 
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(2) Each beneficiary of a deceased 
participant; 

(3) Each alternate payee under an ap-
plicable qualified domestic relations 
order, as defined in section 206(d)(3) of 
ERISA; 

(4) Each employer that has an obliga-
tion to contribute under the plan; and 

(5) Each employee organization that 
currently has a collective bargaining 
agreement pursuant to which the plan 
is maintained. 

Original plan means an eligible multi-
employer plan under 4233(b) of ERISA 
that is partitioned upon the issuance of 
a partition order under section 4233(c) 
of ERISA. 

Partition order means a formal PBGC 
order of partition under section 4233 of 
ERISA and § 4233.14. 

Proposed partition means a proposed 
partition as structured and described 
by the plan sponsor in an application 
for partition. 

Remain solvent has the same meaning 
as ‘‘avoid insolvency’’ in section 
305(e)(9)(D)(iv) of ERISA and the regu-
lations thereunder, with respect to the 
determinations made by PBGC under 
sections 4233(b)(3) and 4233(c) of ERISA. 

Residual benefit means, with respect 
to a participant or beneficiary whose 
benefit was partially transferred to a 
successor plan pursuant to a partition 
order, the portion of the benefit pay-
able under the original plan, the 
amount of which is equal to the dif-
ference between the benefit defined in 
section 4233(e)(1)(A) of ERISA, and the 
successor plan benefit. The residual 
benefit as of the effective date of the 
partition is not subject to a separate 
guarantee under section 4022A of 
ERISA. 

Successor plan means the plan created 
by a partition order under section 
4233(c) of ERISA. 

Successor plan benefit means, with re-
spect to a participant or beneficiary 
whose benefit was wholly or partially 
transferred from an original plan to a 
successor plan, the portion of the ac-
crued nonforfeitable monthly benefit 
which would be guaranteed under sec-
tion 4022A as of the effective date of 
the partition, calculated under the 
terms of the original plan without re-
flecting any changes relating to a ben-
efit suspension under section 305(e)(9) 

of ERISA. The payment of a successor 
plan benefit is subject to the limita-
tions and conditions contained in sec-
tions 4022A(a)–(f) of ERISA. 

§ 4233.3 Application filing require-
ments. 

(a) Method of filing. PBGC applies the 
rules in part 4000, subpart A of this 
chapter to determine permissible 
methods of filing with PBGC under this 
part, and the rules in part 4000, subpart 
D of this chapter to determine the 
computation of time. 

(b) Who may file. An application for 
partition under section 4233 of ERISA 
must be submitted by the plan sponsor. 
The application must be signed and 
dated by an authorized trustee who is a 
current member of the board of trust-
ees, and must include the following 
statement under penalties of perjury: 
‘‘Under penalties of perjury, I declare 
that I have examined this application, 
including accompanying documents, 
and, to the best of my knowledge and 
belief, the application contains all the 
relevant facts relating to the applica-
tion, and such facts are true, correct, 
and complete.’’ A stamped signature or 
faxed signature is not permitted. 

(c) Where to file. See § 4000.4 of this 
chapter for information on where to 
file. 

§ 4233.4 Information to be filed. 
(a) General. An application for parti-

tion must include the information 
specified in § 4233.5 (plan information), 
§ 4233.6 (partition information), § 4233.7 
(actuarial and financial information), 
§ 4233.8 (participant census data), and 
§ 4233.9 (financial assistance informa-
tion). If any of the information is not 
included, the application may not be 
considered complete. 

(b) Additional information. (1) PBGC 
may require a plan sponsor to submit 
additional information necessary to 
make a determination on an applica-
tion under this part and any informa-
tion PBGC may need to calculate or 
verify the amount of financial assist-
ance necessary for a partition. Any ad-
ditional information must be sub-
mitted by the date specified in PBGC’s 
request. 

(2) PBGC may suspend the running of 
the 270-day review period (described in 
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§ 4233.10) pending the submission of any 
additional information requested by 
PBGC, or upon the issuance of a condi-
tional determination under § 4233.12(c). 

(c) Duty to amend and supplement ap-
plication. During any time in which an 
application is pending final action by 
PBGC, the plan sponsor must promptly 
notify PBGC in writing of any material 
fact or representation contained in or 
relating to the application, or in any 
supporting documents, that is no 
longer accurate, or any material fact 
or representation omitted from the ap-
plication or supporting documents, 
that the plan sponsor discovers. 

[80 FR 35229, June 19, 2015, as amended at 80 
FR 79694, Dec. 23, 2015] 

§ 4233.5 Plan information. 

An application for partition must in-
clude the following information with 
respect to the plan: 

(a) The name of the plan, Employer 
Identification Number (EIN), and 
three-digit Plan Number (PN). 

(b) The name, address, and telephone 
number of the plan sponsor and the 
plan sponsor’s duly authorized rep-
resentative, if any. 

(c) The most recent trust agreement, 
including all amendments adopted 
since the last restatement. 

(d) The most recent plan document, 
including all amendments adopted 
since the last restatement. 

(e) The most recent summary plan 
description (SPD), and all summaries 
of material modification (SMM) issued 
since the effective date of the most re-
cent SPD. 

(f) The most recent rehabilitation 
plan (or funding improvement plan, if 
applicable), including all subsequent 
amendments and updates, and the per-
centage of total contributions received 
under each schedule of the rehabilita-
tion plan for the most recent plan year 
available. 

(g) A copy of the plan’s most recent 
IRS determination letter. 

(h) A copy of the plan’s most recent 
Form 5500 (Annual Report Form) and 
all schedules and attachments (includ-
ing the audited financial statement). 

(i) A current listing of employers who 
have an obligation to contribute to the 
plan, and the approximate number of 

participants for whom each employer is 
currently making contributions. 

(j) A schedule of withdrawal liability 
payments collected in each of the most 
recent five plan years. 

§ 4233.6 Partition information. 
An application for partition must in-

clude the following information with 
respect to the proposed partition: 

(a) A detailed description of the pro-
posed partition, including the proposed 
structure, proposed effective date, and 
any larger integrated transaction of 
which the proposed partition is a part 
(including, but not limited to, an appli-
cation for suspension of benefits under 
section 305(e)(9)(G), or a merger under 
section 4231 of ERISA). With respect to 
coordinated applications for partition 
and suspension of benefits, proposed ef-
fective dates for both transactions 
must satisfy the requirements of sec-
tion 305(e)(9)(D)(v) of ERISA. 

(b) A narrative description of the 
events that led to the plan sponsor’s 
decision to submit an application for 
partition (and, if applicable, applica-
tion for suspension of benefits). 

(c) A narrative description of signifi-
cant risks and assumptions relating to 
the proposed partition and the projec-
tions provided in support of the appli-
cation. 

(d) If applicable, a copy of the plan 
sponsor’s application for suspension of 
benefits (including all attachments and 
exhibits). If the plan sponsor intends to 
apply for a suspension of benefits with 
Treasury, but has not yet submitted an 
application to Treasury, a draft of the 
application may be filed, which must 
be supplemented by filing a copy of the 
completed application within the time-
frame established in § 4233.10(d). 

(e) A detailed description of all meas-
ures the plan sponsor has taken (or is 
taking) to avoid insolvency, and any 
measures the plan sponsor considered 
taking but did not take, including the 
factor(s) the plan sponsor considered in 
making these determinations. Include 
all relevant documentation relating to 
the plan sponsor’s determination that 
it has taken (or is taking) measures to 
avoid insolvency. 

(f) A detailed description of the esti-
mated benefit amounts the plan spon-
sor has determined are necessary to be 
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partitioned for the plan to remain sol-
vent, including the following informa-
tion: 

(1) The estimated number of partici-
pants and beneficiaries whose benefits 
(or any portion thereof) would be 
transferred, including the number of 
retirees receiving payments (if any), 
terminated vested participants (if any), 
and active participants (if any). 

(2) Supporting data, calculations, as-
sumptions, and a description of the 
methodology used to determine the es-
timated benefit amounts. 

(3) If applicable, a description of any 
classifications or specific group(s) of 
participants and beneficiaries whose 
benefits (or any portion thereof) the 
plan sponsor proposes to transfer, and 
the plan sponsor’s rationale or basis for 
selecting those classifications or 
groups. 

(g) A copy of the draft notice of ap-
plication for partition described in 
§ 4233.11. 

[80 FR 35229, June 19, 2015, as amended at 80 
FR 79694, Dec. 23, 2015] 

§ 4233.7 Actuarial and financial infor-
mation. 

(a) Required information. An applica-
tion for partition must include the fol-
lowing plan actuarial and financial in-
formation: 

(1) A copy of the plan’s most recent 
actuarial report and copies of the actu-
arial reports for the two preceding plan 
years. 

(2) A copy of the plan actuary’s most 
recent certification of critical and de-
clining status, including a detailed de-
scription of the assumptions used in 
the certification, the basis for the pro-
jection of future contributions, with-
drawal liability payments, investment 
return assumptions, and any other as-
sumption that may have a material ef-
fect on projections. 

(3) A detailed statement of the basis 
for the conclusion that the plan will 
not remain solvent without a partition 
and, if applicable, suspension of bene-
fits, including supporting data, cal-
culations, assumptions, and a descrip-
tion of the methodology. Include as an 
exhibit annual cash flow projections 
for the plan without partition (or sus-
pension, if applicable) through the pro-
jected date of insolvency. Annual cash 

flow projections must reflect the fol-
lowing information: 

(i) Market value of assets as of the 
beginning of the year. 

(ii) Contributions and withdrawal li-
ability payments. 

(iii) Benefit payments organized by 
participant status (e.g., active, retiree, 
terminated vested, beneficiary). 

(iv) Administrative expenses. 
(v) Market value of assets at year 

end. 
(4) A long-term projection reflecting 

reduced benefit disbursements at the 
PBGC-guarantee level after insolvency, 
and a statement of the present value of 
all future financial assistance without 
a partition (using the interest and mor-
tality assumptions applicable to the 
valuation of plans terminated by mass 
withdrawal as specified in § 4281.13 of 
this chapter and other reasonable actu-
arial assumptions, including retire-
ment age, form of benefit payment, and 
administrative expenses, certified by 
an enrolled actuary). 

(5) A detailed statement of the basis 
for the conclusion that the original 
plan will remain solvent if the applica-
tion for partition, and, if applicable, 
the application for suspension of bene-
fits, is granted, including supporting 
data, calculations, assumptions, and a 
description of the methodology, which 
must be consistent with section 
305(e)(9)(D)(iv) and the regulations 
thereunder (including any adjustment 
to the cash flows in the initial year to 
incorporate recent actual fund activity 
required to be included under that sec-
tion). Annual cash flow projections for 
the original plan with partition (and 
suspension, if applicable) must be in-
cluded as an exhibit and must reflect 
the following information: 

(i) Market value of assets as of the 
beginning of the year. 

(ii) Contributions and withdrawal li-
ability payments. 

(iii) Benefit payments organized by 
participant status (e.g., active, retiree, 
terminated vested, beneficiary). 

(iv) Administrative expenses. 
(v) Market value of assets at year 

end. 
(6) If applicable, a copy of the plan 

actuary’s certification under section 
305(e)(9)(C)(i) of ERISA. 
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(7) The plan’s projected insolvency 
date with benefit suspension alone (if 
applicable), including supporting data. 

(8) A long-term projection reflecting 
benefit disbursements from the suc-
cessor plan (organized by participant 
status (e.g., active, retiree, terminated 
vested, beneficiary)), and a statement 
of the present value of all future finan-
cial assistance to be paid as a result of 
a partition (using the interest and mor-
tality assumptions applicable to the 
valuation of plans terminated by mass 
withdrawal as specified in § 4281.13 of 
this chapter and other reasonable actu-
arial assumptions, including retire-
ment age, form of benefit payment, and 
administrative expenses, certified by 
an enrolled actuary). 

(9) A long-term projection of pre-par-
tition benefit disbursements from the 
original plan reflecting reduced benefit 
disbursements at the PBGC-guarantee 
level beginning on the proposed effec-
tive date of the partition (using a 
closed group valuation and no accruals 
after the proposed effective date of par-
tition, and organized separately by par-
ticipant status groupings (e.g., active, 
retiree, terminated vested, bene-
ficiary)). 

(10) A long-erm projection of pre-par-
tition benefit disbursements from the 
original plan reflecting the maximum 
benefit suspensions permissible under 
section 305(e)(9) of ERISA beginning on 
the proposed effective date of the parti-
tion (using an open group valuation 
and organized separately by partici-
pant status groupings (e.g., active, re-
tiree, terminated vested, beneficiary)). 

(b) Additional projections. PBGC may 
ask the plan for additional projections 
based on assumptions that it specifies. 

(c) Actuarial calculations and assump-
tions—(1) General. All calculations re-
quired by this part must be performed 
by an enrolled actuary. 

(2) Assumptions. All calculations re-
quired by this part must be consistent 
with calculations used for purposes of 
an application for suspension of bene-
fits under section 305(e)(9) of ERISA, 
and based on methods and assumptions 
each of which is reasonable (taking 
into account the experience of the plan 
and reasonable expectations), and 
which, in combination, offer the actu-
ary’s best estimate of anticipated expe-

rience under the plan. Any change(s) in 
assumptions from the most recent ac-
tuarial valuation, and critical and de-
clining status certification, must be 
disclosed and must be accompanied by 
a statement explaining the reason(s) 
for any change(s) in assumptions. 

(3) Updates. PBGC may, in its discre-
tion, require updated calculations and 
representations based on the actual ef-
fective date of a partition, revised ac-
tuarial assumptions, or for other good 
cause. 

[80 FR 35229, June 19, 2015, as amended at 80 
FR 79694, Dec. 23, 2015] 

§ 4233.8 Participant census data. 
An application for partition must in-

clude a copy of the census data used for 
the projections described in 
§ 4233.7(a)(3) and (5), including: 

(a) Participant type (retiree, bene-
ficiary, disabled, terminated vested, 
active, alternate payee). 

(b) Date of birth. 
(c) Gender. 
(d) Credited service for guarantee 

calculation (i.e., number of years of 
participation). 

(e) Vested accrued monthly benefit 
before benefit suspension under section 
305(e)(9) of ERISA. 

(f) Vested accrued monthly benefit 
after benefit suspension under section 
305(e)(9) of ERISA. 

(g) Monthly benefit guaranteed by 
PBGC (determined under the terms of 
the original plan without respect to 
benefit suspensions). 

(h) Benefit commencement date (for 
participants in pay status and others 
for which the reported benefit is not 
payable at Normal Retirement Date). 

(i) For each participant in pay sta-
tus— 

(1) Form of payment, and 
(2) Data relevant to the form of pay-

ment, including: 
(i) For a joint and survivor benefit, 

the beneficiary’s benefit amount (be-
fore and after suspension) and the 
beneficiary’s date of birth; 

(ii) For a Social Security level in-
come benefit, the date of any change in 
the benefit amount, and the benefit 
amount after such change; 

(iii) For a 5-year certain or 10-year 
certain benefit (or similar benefit), the 
relevant defined period. 
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(iv) For a form of payment not other-
wise described in this section, the data 
necessary for the valuation of the form 
of payment, including the benefit 
amount before and after suspension. 

(j) If an actuarial increase for post-
poned retirement applies or if the form 
of annuity is a Social Security level in-
come option, the monthly vested ben-
efit payable at normal retirement age 
in normal form of annuity. 

[80 FR 79694, Dec. 23, 2015] 

§ 4233.9 Financial assistance informa-
tion. 

(a) Required information. An applica-
tion for partition must include the es-
timated amount of annual financial as-
sistance requested from PBGC for the 
first year the plan receives financial 
assistance if partition is approved. 

(b) Additional information. PBGC may 
ask the plan for additional information 
in accordance with § 4233.4(b)(1). 

§ 4233.10 Initial review. 
(a) Determination on completed applica-

tion. PBGC will make a determination 
on an application not later than 270 
days after the date such application is 
deemed completed. 

(b) Incomplete application. If the appli-
cation is incomplete, PBGC will issue a 
written notice to the plan sponsor de-
scribing the information missing from 
the application no later than 14 cal-
endar days after the submission of such 
application. 

(c) Complete application. Upon making 
a determination that an application is 
complete (i.e., the application includes 
all the information specified in §§ 4233.5 
through 4233.9), PBGC will issue a writ-
ten notice to the plan sponsor no later 
than 14 calendar days after the submis-
sion of such application. The date of 
the written notice will mark the begin-
ning of PBGC’s 270-day review period 
under section 4233(a)(1) of ERISA, and 
the plan sponsor’s 30-day notice period 
under 4233(a)(2) of ERISA. 

(d) Special rule for coordinated applica-
tions for partition and benefit suspension. 
For a plan requiring both partition and 
benefit suspensions to remain solvent, 
PBGC’s initial determination that a 
partition application is complete will 
be conditioned on the plan sponsor’s 
filing of an application for benefit sus-

pensions with Treasury within 30 days 
after receiving written notice from 
PBGC under paragraph (c) of this sec-
tion. Such a plan is permitted, but not 
required, to issue a combined notice 
under § 4233.13(b). 

(e) Informal consultation. Nothing in 
this subsection precludes a plan spon-
sor from contacting PBGC on an infor-
mal basis to discuss a potential parti-
tion application. 

[80 FR 35229, June 19, 2015, as amended at 80 
FR 79694, Dec. 23, 2015] 

§ 4233.11 Notice of application for par-
tition. 

(a) When to file. Not later than 30 
days after receipt of the written notice 
described in § 4233.10(c) that an applica-
tion for partition is complete, the plan 
sponsor must provide notice of such ap-
plication to each interested party and 
PBGC, in accordance with the rules in 
part 4000, subpart B of this chapter. 

(b) Form of notice. The notice must be 
readable and written in a matter cal-
culated to be understood by the aver-
age plan participant. The Model No-
tices in appendix A to this part (when 
properly completed) are examples of 
notices meeting the requirements of 
this section. 

(c) Information required. A notice of 
completed application for partition 
must include the following informa-
tion: 

(1) Identifying information. The name 
of the plan, the name, address, and 
phone number of the plan sponsor, the 
Employer Identification Number (EIN), 
and three-digit Plan Number (PN). 

(2) Relevant partition application dates. 
A brief statement that the plan spon-
sor has submitted an application for 
partition to PBGC, the date of the 
completed application under 
§ 4233.10(c), and a statement that PBGC 
must issue its decision not later than 
270 days after the date on which PBGC 
notified the plan sponsor that the ap-
plication was complete. 

(3) Application for suspension of bene-
fits. If applicable, a statement of 
whether the plan sponsor has sub-
mitted an application for suspension of 
benefits under section 305(e)(9)(G) of 
ERISA, and, if so, information on how 
to obtain a copy of the application and 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 01247 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



1238 

29 CFR Ch. XL (7–1–21 Edition) § 4233.12 

notice required by section 305(e)(9)(F) 
of ERISA. 

(4) Description of statutory partition 
provisions. A brief description of the re-
quirements under section 4233 of 
ERISA, and other related statutory re-
quirements, including: 

(i) The interrelationship between the 
partition rules under section 4233 of 
ERISA and suspensions of benefits 
under section 305(e)(9) of ERISA (if ap-
plicable). 

(ii) The multiemployer guarantee 
under section 4022A of ERISA. 

(iii) The eligibility requirements for 
a partition under section 4233(b) of 
ERISA, including the Advocate con-
sultation requirement. 

(5) Impact of partition on interested 
parties. A brief description of how the 
proposed partition may impact affected 
participants, beneficiaries, and alter-
nate payees including: 

(i) A statement describing the benefit 
payment obligations of the original 
plan and the successor plan. 

(ii) A statement explaining that the 
Board of Trustees of the original plan 
will also administer the successor plan, 
but the successor plan will be funded 
solely by PBGC financial assistance 
payments. 

(6) Partition application contents sum-
mary. A brief summary of the content 
of the plan sponsor’s application for 
partition, including the following in-
formation: 

(i) The plan’s critical and declining 
status and projected insolvency date. 

(ii) A statement that the plan spon-
sor has taken (or is taking) all reason-
able measures to avoid insolvency, in-
cluding the maximum benefit suspen-
sions under section 305(e)(9), if applica-
ble. 

(iii) If known, a brief statement on 
the proposed total estimated amount 
and percentage of liabilities to be par-
titioned. 

(iv) If known, a brief statement sum-
marizing the proposed class or classes 
of participants whose benefits would be 
partially or wholly transferred if the 
application for partition is granted, in-
cluding a summary of the factors con-
sidered by the plan sponsor in pre-
paring its application. 

(7) Contact information for plan spon-
sor. The name, address, and telephone 

number of the plan sponsor or other 
person designated by the plan sponsor 
to answer inquiries concerning the ap-
plication for partition. 

(8) Contact information for PBGC. Mul-
tiemployer Program Division, PBGC, 
1200 K Street, NW., Washington, DC 
20005–4026, 
Multiemployerprogram@pbgc.gov. 

(9) Contact information for Participant 
and Plan Sponsor Advocate. PBGC Par-
ticipant and Plan Sponsor Advocate, 
1200 K Street NW., Washington, DC 
20005–4026, Advocate@pbgc.gov. 

(d) Model notice. The appendix to this 
section contains two model notices— 
one for plan sponsors that submit co-
ordinated applications for partition 
with PBGC and for benefit suspensions 
with Treasury, and one for plans spon-
sors who apply for partition only. The 
model notices are intended to assist 
plan sponsors in discharging their no-
tice obligations under section 4233(a)(2) 
of ERISA and this part. Use of the 
model notices is not mandatory, but 
will be deemed to satisfy the require-
ments of section 4233(a)(2) of ERISA 
and this part. 

(e) Foreign languages. The plan spon-
sor of a plan that covers the numbers 
or percentages in § 2520.104b–10(e) of 
this title of participants literate only 
in the same non-English language 
must, for any notice to interested par-
ties— 

(1) Include a prominent legend in 
that common non-English language ad-
vising them how to obtain assistance 
in understanding the notice; or 

(2) Provide the notice in that com-
mon non-English language to those in-
terested parties literate only in that 
language. 

§ 4233.12 PBGC action on application 
for partition. 

(a) Review period. Except as provided 
in paragraph (c) of this section, PBGC 
will approve or deny an application for 
partition submitted to it under this 
part within 270 days after the date 
PBGC issued a notice to the plan spon-
sor of the completed application under 
§ 4233.10(c). 

(b) Determination on application. 
PBGC may approve or deny an applica-
tion at its discretion. PBGC will notify 
the plan sponsor in writing of PBGC’s 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 01248 Fmt 8010 Sfmt 8010 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



1239 

Pension Benefit Guaranty Corporation § 4233.14 

decision on an application. If PBGC de-
nies the application, PBGC’s written 
decision will state the reason(s) for the 
denial. If PBGC approves the applica-
tion, PBGC will issue a partition order 
under section 4233(c) of ERISA and 
§ 4233.14. 

(c) Conditional determination on appli-
cation. At the request of a plan sponsor, 
PBGC may, in its discretion, issue an 
approval of an application conditioned 
on Treasury issuing a final authoriza-
tion to suspend under section 
305(e)(9)(H)(vi) of ERISA and any other 
terms and conditions set forth in the 
conditional approval. The conditional 
approval will include a written state-
ment of preliminary findings, conclu-
sions, and conditions. The conditional 
approval is not a final agency action. 
The proposed partition will only be-
come effective upon satisfaction of the 
required conditions, and the issuance 
of an order of partition under section 
4233(c) of ERISA. 

(d) Final agency action. Except as pro-
vided in paragraph (c) of this section, 
PBGC’s decision on an application for 
partition under this section is a final 
agency action for purposes of judicial 
review under the Administrative Pro-
cedure Act (5 U.S.C. 701 et seq.). 

[80 FR 35229, June 19, 2015, as amended at 80 
FR 79695, Dec. 23, 2015] 

§ 4233.13 Coordinated application 
process for partition and benefit 
suspension. 

(a) Interagency coordination. For a 
plan sponsor that has requested a con-
ditional approval of a partition pursu-
ant to § 4233.12(c), PBGC may render ei-
ther a conditional approval or a final 
denial of the application on an expe-
dited basis, provided that the plan 
sponsor has submitted a completed ap-
plication to PBGC as prescribed by 
§ 4233.10. PBGC will consult with Treas-
ury and the Department of Labor in 
the course of reviewing an application 
for partition. 

(1) If PBGC denies the application for 
partition, it will notify the plan spon-
sor in writing of PBGC’s decision in ac-
cordance with § 4233.12(b), and will no-
tify Treasury to allow it to take appro-
priate action on the benefit suspension 
application. 

(2) If PBGC grants a conditional ap-
proval of partition, it will notify the 
plan sponsor in writing of PBGC’s deci-
sion in accordance with § 4233.12(c), and 
will provide Treasury with a copy of 
PBGC’s decision along with PBGC’s 
record of the decision. 

(3) If Treasury does not issue the 
final authorization to suspend, PBGC’s 
conditional approval under § 4233.12(c) 
will be null and void. 

(4) If Treasury issues a final author-
ization to suspend, PBGC will issue a 
final partition order under § 4233.14 and 
section 4233(c) of ERISA. The effective 
date of a final partition order must sat-
isfy the requirements of section 
305(e)(9)(D)(v) of ERISA. 

(b) Combined notice. A plan sponsor 
submitting an application for benefit 
suspensions under section 305(e)(9) of 
ERISA with Treasury, and a partition 
under section 4233 of ERISA with 
PBGC, may combine the PBGC model 
notice for coordinated applications 
provided at Appendix A with the Treas-
ury model notice in Appendix A of Rev. 
Proc. 2015–34 in satisfaction of the no-
tice requirement of this part. 

[80 FR 35229, June 19, 2015, as amended at 80 
FR 79695, Dec. 23, 2015] 

§ 4233.14 Partition order. 

(a) General provisions. The partition 
order will describe the liabilities to be 
transferred to the successor plan under 
section 4233(c) of ERISA, and the man-
ner in which financial assistance will 
be provided by PBGC under section 4261 
of ERISA. The partition order will also 
set forth PBGC’s findings and conclu-
sions on an application for partition, 
the effective date of partition, the obli-
gations and responsibilities of the plan 
sponsor to the original plan and suc-
cessor plan, and such other informa-
tion as PBGC may deem appropriate. 

(b) Terms and conditions. The parti-
tion order will set forth the terms and 
conditions of the partition and will in-
corporate by reference the applicable 
requirements under sections 4233(d) and 
4233(e) of ERISA. 

(1) The plan sponsors of the original 
plan and the successor plan must 
amend the original plan and successor 
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plan, respectively, to reflect the bene-
fits payable to participants and bene-
ficiaries as a result of the partition 
order. 

(2) The plan sponsors of the original 
plan and successor plan must maintain 
a written record of the respective 
plans’ compliance with the terms of 
the partition order, section 4233 of 
ERISA, and this part. 

§ 4233.15 Nature and operation of suc-
cessor plan. 

(a) Nature of plan. The plan created 
by the partition order is a successor 
plan to which section 4022A applies, 
and an insolvent plan under section 
4245 of ERISA. 

(b) Treatment of plan. The successor 
plan will be treated as a terminated 
multiemployer plan to which section 
4041A(d) of ERISA applies because 
there are no contributing employers 
with an obligation to contribute within 
the meaning of section 4212 of ERISA 
as of the effective date of the partition. 
The treatment of the successor plan as 
a terminated plan under this paragraph 
will not be taken into account for pur-
poses of determining the withdrawal li-
ability of contributing employers to 
the original plan under sections 4201 
and 4233(d)(3) of ERISA. 

(c) Administration of plan. The plan 
sponsor of the original plan and the ad-
ministrator of such plan will be the 
plan sponsor and the administrator, re-
spectively, of the successor plan. PBGC 
will retain the right to remove and re-
place the plan sponsor of the successor 
plan pursuant to section 4042(b)(2) of 
ERISA. 

§ 4233.16 Coordination of benefits 
under original plan and successor 
plan. 

(a) Successor plan benefits. Subject to 
the limitations contained in section 
4022A of ERISA, the only benefit 
amounts payable under a successor 
plan are successor plan benefits as de-
fined in § 4233.2. 

(b) Guarantee of successor plan benefit. 
When a participant’s or beneficiary’s 
benefit is partially or wholly trans-
ferred to a successor plan, the PBGC 
guarantee applicable to such benefit 
becomes payable under the successor 
plan. The benefit remaining in the 

original plan as of the effective date of 
the partition, if any, is not subject to a 
new guarantee, and any increase in the 
PBGC guarantee amount payable under 
the original plan will arise solely, if at 
all, due to an increase in the accrued 
benefit under a plan amendment fol-
lowing the effective date of the parti-
tion, or an additional accrual attrib-
utable to service after the effective 
date of the partition. 

(c) PBGC financial assistance. Subject 
to the conditions contained in section 
4261 of ERISA, PBGC will provide fi-
nancial assistance to the successor 
plan in an amount sufficient to enable 
the successor plan to pay only the 
PBGC-guaranteed amount transferred 
to the successor plan pursuant to the 
partition order, and reasonable and 
necessary administrative expenses if 
approved by PBGC. The receipt of bene-
fits payable under a successor plan re-
ceiving financial assistance from PBGC 
will be treated as the receipt of guaran-
teed benefits under section 4022A. 

(d) Payment of monthly benefits. The 
plan sponsors of an original plan and a 
successor plan may, but are not re-
quired to, pay monthly benefits pay-
able under the original plan and suc-
cessor plan, respectively, in a single 
monthly payment pursuant to a writ-
ten cost-sharing or expense allocation 
agreement between the plans. 

§ 4233.17 Continuing jurisdiction. 
(a) PBGC will continue to have juris-

diction over the original plan and the 
successor plan to carry out the pur-
poses, terms, and conditions of the par-
tition order, section 4233 of ERISA, and 
this part. 

(b) PBGC may, upon providing notice 
to the plan sponsor, make changes to 
the partition order in response to 
changed circumstances consistent with 
section 4233 of ERISA and this part. 

APPENDIX A TO PART 4233—MODEL 
NOTICES 

NOTICE OF APPLICATION FOR 
PARTITION FOR [INSERT PLAN NAME] 

[For plans filing an application for partition 
only] 

[Insert Date] 
This notice is to inform you that, on [insert 

Date], [insert Plan Sponsor’s Name] (‘‘Board of 
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Trustees’’) filed a complete application with 
the Pension Benefit Guaranty Corporation 
(‘‘PBGC’’) requesting approval for a partition 
of the [insert Pension Fund name, Employer 
Identification Number, and three-digit Plan 
Number] (the ‘‘Plan’’). 

What is partition? 

A multiemployer plan that is in critical 
and declining status may apply to PBGC for 
an order that separates (i.e., partitions) and 
transfers the PBGC-guaranteed portion of 
certain participants’ and beneficiaries’ bene-
fits to a newly-created successor plan. The 
total amount transferred from the original 
plan to the successor plan is the minimum 
amount needed to keep the original plan sol-
vent. While the Board of Trustees will ad-
minister the successor plan, PBGC will pro-
vide financial assistance to the successor 
plan to pay the transferred benefits. 

PBGC guarantees benefits up to a legal 
limit. However, if the PBGC-guaranteed 
amount payable by the successor plan is less 
than the benefit payable under the original 
plan, Federal law requires the original plan 
to pay the difference. Therefore, partition 
will not change the total amount payable to 
any participant or beneficiary. 

What are the rules for partition? 

Federal law permits, but does not require, 
PBGC to approve an application for parti-
tion. PBGC generally will make a decision 
on the application for partition within 270 
days. A plan is eligible for partition if cer-
tain requirements are met, including: 

1. The pension plan is in critical and de-
clining status. A plan is in critical and de-
clining status if it is in critical status (which 
generally means the plan’s funded percent-
age is less than 65%) and is projected to run 
out of money within 15 years (or 20 years if 
there are twice as many inactive as active 
participants, or if the plan’s funded percent-
age is less than 80%). 

2. PBGC determines, after consulting with 
the PBGC Participant and Plan Sponsor Ad-
vocate, that the Board of Trustees has taken 
(or is taking) all reasonable measures to 
avoid insolvency. Reasonable measures may 
include contribution increases or reductions 
in the rate of benefit accruals. 

3. PBGC determines that: (1) Providing fi-
nancial assistance in a partition will be sig-
nificantly less than providing financial as-
sistance in the event the plan becomes insol-
vent; and (2) partition is necessary for the 
plan to remain solvent. 

4. PBGC certifies to Congress that its abil-
ity to meet existing financial assistance ob-
ligations to other multiemployer plans (in-
cluding plans that are insolvent or projected 
to become insolvent within 10 years) will not 
be impaired by the partition. 

5. The cost of the partition is paid exclu-
sively from PBGC’s multiemployer insurance 
fund. 

Why is partition needed? 

The Plan is in critical and declining sta-
tus, is [insert funded percentage] funded, and 
is projected to become insolvent by [insert 
expected insolvency date]. The Board of Trust-
ees asserts that it has taken reasonable 
measures to avoid insolvency, but has deter-
mined that these measures are insufficient 
and that the proposed partition is necessary 
for the Plan to avoid insolvency. 

[Insert brief statement of the amount of liabil-
ities the Board of Trustees proposes to partition 
and indicate whether it is the minimum amount 
needed for the Plan to remain solvent.] [If ap-
plicable, insert brief statement summarizing the 
proposed classes of participants and bene-
ficiaries whose benefits will be partially or 
wholly transferred if the application is granted, 
and a summary of the factors considered.] If in-
stead the Plan is allowed to become insol-
vent, the benefits of all participants and 
beneficiaries whose benefits exceed the 
PBGC-guaranteed amount would be reduced 
to the PBGC-guaranteed amount. 

What is PBGC’s multiemployer plan guarantee? 

Federal law sets the maximum that PBGC 
may guarantee. For multiemployer plan ben-
efits, PBGC guarantees a monthly benefit 
payment equal to 100 percent of the first $11 
of the Plan’s monthly benefit accrual rate, 
plus 75 percent of the next $33 of the accrual 
rate, times each year of credited service. The 
PBGC’s maximum guarantee, therefore, is 
$35.75 per month times a participant’s years 
of credited service. 

PBGC guarantees vested pension benefits 
payable at normal retirement age, early re-
tirement benefits, and certain survivor bene-
fits, if the participant met the eligibility re-
quirements for a benefit before plan termi-
nation or insolvency. A benefit or benefit in-
crease that has been in effect for less than 60 
months is not eligible for PBGC’s guarantee. 
PBGC also does not guarantee benefits above 
the normal retirement benefit, disability 
benefits not in pay status, or non-pension 
benefits, such as health insurance, life insur-
ance, death benefits, vacation pay, or sever-
ance pay. 

How will I know when PBGC has made a 
decision on the application for partition? 

If PBGC approves the Board of Trustees’ 
application for partition, PBGC will issue a 
notice to affected participants and bene-
ficiaries whose benefits will be transferred to 
the successor plan no later than 14 days after 
it issues the order of partition. You may also 
visit www.pbgc.gov/MPRA for a list of appli-
cations for partition received by PBGC and 
the status of those applications. 
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Your Rights To Receive Information About Your 
Plan and its Benefits 

Your plan’s Summary Plan Description 
(‘‘SPD’’) will include information on the pro-
cedures for claiming benefits, which will 
apply to both the original and successor 
plans until the Plan provides you a new SPD. 
You also have the legal right to request doc-
uments from the original plan to help you 
understand the partition and your rights 
such as: 

• The plan document, trust agreement, and 
other documents governing the Plan (e.g., 
collective bargaining agreements); 

• The latest SPD and summaries of mate-
rial modification; 

• The Plan’s Form 5500 annual reports, in-
cluding audited financial statements, filed 
with the U.S. Department of Labor during 
the last six years; 

• The Plan’s annual funding notices for the 
last six years; 

• Actuarial reports (including reports sub-
mitted in support of the application for par-
tition) furnished to the Plan within the last 
six years; 

• The Plan’s current rehabilitation plan, 
including contribution schedules; and 

• Any quarterly, semi-annual or annual fi-
nancial reports prepared for the Plan by an 
investment manager, fiduciary or other advi-
sor and furnished to the Plan within the last 
six years. 

If your benefits are transferred to the suc-
cessor plan, you will be furnished a successor 
plan SPD within 120 days of the partition; 
and the plan document, trust agreement, and 
other documents governing the successor 
plan will be available for review following 
the partition. 

The plan administrator must respond to 
your request for these documents within 30 
days, and may charge you the cost per page 
for the least expensive means of reproducing 
documents, but cannot charge more than 25 
cents per page. The Plan’s Form 5500 annual 
reports are also available free of charge at 
http://www.dol.gov/ebsa/5500main.html. Some of 
the documents also may be available for ex-
amination, without charge, at the plan ad-
ministrator’s office, your worksite, or union 
hall. 

Plan Contact Information 

For more information about this Notice, 
you may contact: 

[Insert Name of Plan Administrator, address, 
email address, and phone number] 

PBGC Contact Information 

Multiemployer Program Division, PBGC, 
1200 K Street NW., Washington, DC 20005– 
4026 

Email: Multiemployerprogram@pbgc.gov 
Phone: (202) 229–6047 

PBGC Participant and Plan Sponsor Advocate 
Contact Information 

Constance Donovan, PBGC, 1200 K Street 
NW., Washington, DC 20005–4026 

Email: Advocate@pbgc.gov. 
Phone: (202) 229–4448 

NOTICE OF APPLICATION FOR 
PARTITION FOR [INSERT PLAN NAME] 

[For plans filing coordinated applications for 
partition and suspension of benefits] 

[Insert Date] 
This notice is to inform you that, on [insert 

Date], [insert Plan Sponsor’s Name] (‘‘Board of 
Trustees’’) filed a complete application with 
the Pension Benefit Guaranty Corporation 
(‘‘PBGC’’) requesting approval for a partition 
of the [insert Pension Fund name, Employer 
Identification Number, and three-digit Plan 
Number] (the ‘‘Plan’’). [Insert statement that 
the plan sponsor has submitted an application 
for suspension of benefits under section 
305(e)(9)(G) of ERISA, and identify how to ob-
tain a copy of the application and notice re-
quired by section 305(e)(9)(F) of ERISA.] 

What is partition? 

A multiemployer plan that is in critical 
and declining status may apply to PBGC for 
an order that separates (i.e., partitions) and 
transfers the PBGC-guaranteed portion of 
certain participants’ and beneficiaries’ bene-
fits to a newly-created successor plan. The 
total amount transferred from the original 
plan to the successor plan is the minimum 
amount needed to keep the original plan sol-
vent. While the Board of Trustees will ad-
minister the successor plan, PBGC will pro-
vide financial assistance to the successor 
plan to pay the transferred benefits. 

PBGC guarantees benefits up to a legal 
limit. However, if the PBGC-guaranteed 
amount payable by the successor plan is less 
than the benefit payable under the original 
plan after taking into account benefit reduc-
tions or any plan amendments after the ef-
fective date of the partition, Federal law re-
quires the original plan to pay the dif-
ference. Therefore, partition will not further 
change the total amount payable to any par-
ticipant or beneficiary. 

What are the rules for partition? 

Federal law permits, but does not require, 
PBGC to approve an application for parti-
tion. PBGC generally will make a decision 
on the application for partition within 270 
days. A plan is eligible for partition if cer-
tain requirements are met, including: 

1. The pension plan is in critical and de-
clining status. A plan is in critical and de-
clining status if it is in critical status (which 
generally means the plan’s funded percent-
age is less than 65%) and is projected to run 
out of money within 15 years (or 20 years if 
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there are at least twice as many inactive as 
active participants, or if the plan’s funded 
percentage is less than 80%). 

2. PBGC determines, after consulting with 
the PBGC Participant and Plan Sponsor Ad-
vocate, that the Board of Trustees has taken 
(or is taking) all reasonable measures to 
avoid insolvency, including reducing benefits 
to the maximum allowed under the law. 

3. PBGC determines that: (1) Providing fi-
nancial assistance in a partition will be sig-
nificantly less than providing financial as-
sistance in the event the plan becomes insol-
vent; and (2) partition is necessary for the 
plan to remain solvent. 

4. PBGC certifies to Congress that its abil-
ity to meet existing financial assistance ob-
ligations to other multiemployer plans (in-
cluding plans that are insolvent or projected 
to become insolvent within 10 years) will not 
be impaired by the partition. 

5. The cost of the partition is paid exclu-
sively from PBGC’s multiemployer insurance 
fund. 

Why are partition and benefit reductions 
needed? 

The Plan is in critical and declining sta-
tus, is [insert funded percentage] funded, and 
is projected to become insolvent by [insert 
expected insolvency date]. The Board of Trust-
ees has taken reasonable measures to avoid 
insolvency, but has determined that these 
measures are insufficient and that the pro-
posed partition and reduction of benefits 
combined are necessary for the Plan to avoid 
insolvency. 

[Insert brief statement of the amount of liabil-
ities the Board of Trustees proposes to partition 
and indicate whether it is the minimum amount 
needed for the Plan to remain solvent.] [If ap-
plicable, insert brief statement summarizing the 
proposed classes of participants and bene-
ficiaries whose benefits will be partially or 
wholly transferred if the application is granted, 
and a summary of the factors considered.] If in-
stead the Plan is allowed to become insol-
vent, the benefits of all participants and 
beneficiaries whose benefits exceed the 
PBGC-guaranteed amount would be reduced 
to the PBGC-guaranteed amount. 

What is PBGC’s multiemployer plan guarantee? 

Federal law sets the maximum that PBGC 
may guarantee. For multiemployer plan ben-
efits, PBGC guarantees a monthly benefit 
payment equal to 100 percent of the first $11 
of the Plan’s monthly benefit accrual rate, 
plus 75 percent of the next $33 of the accrual 
rate, times each year of credited service. 
PBGC’s maximum guarantee, therefore, is 
$35.75 per month times a participant’s years 
of credited service. 

PBGC guarantees vested pension benefits 
payable at normal retirement age, early re-
tirement benefits, and certain survivor bene-

fits, if the participant met the eligibility re-
quirements for a benefit before plan termi-
nation or insolvency. A benefit or benefit in-
crease that has been in effect for less than 60 
months is not eligible for PBGC’s guarantee. 
PBGC also does not guarantee benefits above 
the normal retirement benefit, disability 
benefits not in pay status, or non-pension 
benefits, such as health insurance, life insur-
ance, death benefits, vacation pay, or sever-
ance pay. 

How will I know when PBGC has made a 
decision on the application for partition? 

If PBGC approves the Board of Trustees’ 
application for partition, PBGC will issue a 
notice to affected participants and bene-
ficiaries whose benefits will be transferred to 
the successor plan no later than 14 days after 
it issues the order of partition. You may also 
visit www.pbgc.gov/MPRA for a list of appli-
cations for partition received by PBGC and 
the status of those applications. 

How do I obtain information on the application 
for approval to reduce benefits? 

The application for approval of the pro-
posed reduction of benefits will be publicly 
available within 30 days after the Treasury 
Department receives the application. See 
www.treasury.gov for a copy of the applica-
tion, instructions on how to send comments 
on the application, and how to contact the 
Treasury Department for further informa-
tion and assistance. 

Your Rights To Receive Information About Your 
Plan and its Benefits 

Your Plan’s Summary Plan Description 
(‘‘SPD’’) will include information on the pro-
cedures for claiming benefits, which will 
apply to both the original and successor 
plans until the Plan provides you a new SPD. 
You also have the legal right to request doc-
uments from the original plan to help you 
understand the partition and your rights 
such as: 

• The plan document, trust agreement, and 
other documents governing the Plan (e.g., 
collective bargaining agreements); 

• The latest SPD and summaries of mate-
rial modification; 

• The Plan’s Form 5500 annual reports, in-
cluding audited financial statements, filed 
with the U.S. Department of Labor during 
the last six years; 

• The Plan’s annual funding notices for the 
last six years; 

• Actuarial reports (including reports sub-
mitted in support of the application for par-
tition) furnished to the Plan within the last 
six years; 

• The Plan’s current rehabilitation plan, 
including contribution schedules; and 

• Any quarterly, semi-annual or annual fi-
nancial reports prepared for the Plan by an 
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investment manager, fiduciary or other advi-
sor and furnished to the Plan within the last 
six years. 

If your benefits are transferred to the suc-
cessor plan, you will be furnished a successor 
plan SPD within 120 days of the partition; 
and the plan document, trust agreement, and 
other documents governing the successor 
plan will be available for review following 
the partition. 

The plan administrator must respond to 
your request for these documents within 30 
days, and may charge you the cost per page 
for the least expensive means of reproducing 
documents, but cannot charge more than 25 
cents per page. The Plan’s Form 5500 annual 
reports are also available free of charge at 
http://www.dol.gov/ebsa/5500main.html. Some of 
the documents also may be available for ex-
amination, without charge, at the plan ad-
ministrator’s office, your worksite, or union 
hall. 

Plan Contact Information 

For more information about this Notice, 
you may contact: 
[Insert Name of Plan Administrator, address, 

email address, and phone number] 

PBGC Contact Information 

Multiemployer Program Division, PBGC, 
1200 K Street NW., Washington, DC 20005– 
4026 

Email: Multiemployerprogram@pbgc.gov 
Phone: (202) 229–6047 

PBGC Participant and Plan Sponsor Advocate 
Contact Information 

Constance Donovan, PBGC, 1200 K Street 
NW., Washington, DC 20005–4026 

Email: Advocate@pbgc.gov 
Phone: (202) 229–4448 

[80 FR 35229, June 19, 2015, as amended at 85 
FR 6064, Feb. 4, 2020] 

PART 4245—DUTIES OF PLAN 
SPONSOR OF AN INSOLVENT PLAN 

Sec. 
4245.1 Purpose, scope, and filing and 

issuance rules.. 
4245.2 Definitions. 
4245.3 Notice of insolvency. 
4245.4 Contents of notice of insolvency. 
4245.5 Notice of insolvency benefit level. 
4245.6 Contents of notice of insolvency ben-

efit level. 
4245.7 Successor plan. 
4245.8 Financial assistance. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1341a, 1431, 
1426(e). 

SOURCE: 61 FR 34115, July 1, 1996, unless 
otherwise noted. 

§ 4245.1 Purpose, scope, and filing and 
issuance rules. 

(a) Purpose and scope. This part pre-
scribes insolvency notice requirements 
and financial assistance requirements 
pertaining to critical status plans. 
Plan sponsors of plans that have termi-
nated by mass withdrawal under sec-
tion 4041A(a)(2) of ERISA are required 
to file and issue similar insolvency no-
tices under part 4281 of this chapter 
and withdrawal liability and actuarial 
valuation information under part 4041A 
of this chapter. 

(b) Filing and issuance rules—(1) Meth-
od of filing. Filing with PBGC under 
this part must be made by a method 
permitted under the rules in subpart A 
of part 4000 of this chapter. 

(2) Method of issuance. The issuance of 
the required notices to interested par-
ties under this part must be made by 
one of the following methods— 

(i) A method permitted under the 
rules in subpart B of part 4000 of this 
chapter. 

(ii) For interested parties other than 
participants and beneficiaries in pay 
status or reasonably expected to enter 
pay status during the insolvency year 
for which the notice is given, and other 
than alternate payees, the plan sponsor 
may post the notice at participants’ 
work sites or publish the notice in a 
union newsletter or in a newspaper of 
general circulation in the area or areas 
where participants reside. Except with 
respect to an alternate payee, notice to 
a participant is deemed notice to that 
participant’s beneficiary or bene-
ficiaries. 

(3) Filing and issuance dates. The date 
that a filing is sent and the date that 
an issuance is provided are determined 
under the rules in subpart C of part 
4000 of this chapter. 

(4) Where to file. Filings with PBGC 
under this part must be made as de-
scribed in § 4000.4 of this chapter. 

(5) Computation of time. The time pe-
riod for filing or issuance under this 
part must be computed under the rules 
in subpart D of part 4000 of this chap-
ter. 

[84 FR 18724, May 2, 2019] 
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§ 4245.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: Employer, 
ERISA, IRS, multiemployer plan, non-
forfeitable benefit, PBGC, person, plan, 
and plan year. In addition, for purposes 
of this part: 

Actuarial valuation means a report 
submitted to a plan of a valuation of 
plan assets and liabilities that is per-
formed in accordance with subpart B of 
part 4281 of this chapter. 

Available resources means available 
resources as described in section 
4245(b)(3) of ERISA. 

Benefits subject to reduction means 
those benefits accrued under plan 
amendments (or plans) adopted after 
March 26, 1980, or under collective bar-
gaining agreements entered into after 
March 26, 1980, that are not eligible for 
PBGC’s guarantee under section 
4022A(b) of ERISA. 

Financial assistance means financial 
assistance from PBGC under section 
4261 of ERISA. 

Insolvency benefit level means the 
greater of the resource benefit level or 
the benefit level guaranteed by PBGC 
for each participant and beneficiary in 
pay status. 

Insolvency year means insolvency 
year as described in section 4245(b)(4) of 
ERISA. 

Insolvent means unable to pay bene-
fits when due during the plan year. 

Interested parties means, with respect 
to a plan— 

(1) Employers required to contribute 
to the plan; 

(2) Employee organizations that, for 
collective bargaining purposes, rep-
resent plan participants employed by 
such employers; and 

(3) Plan participants and bene-
ficiaries. 

Reasonably expected to enter pay status 
means, with respect to plan partici-
pants and beneficiaries, persons (other 
than those in pay status) who, accord-
ing to plan records, are disabled, have 
applied for benefits, or have reached or 
will reach during the applicable period 
the normal retirement age under the 
plan, and any others whom it is reason-
able for the plan sponsor to expect to 
enter pay status during the applicable 
period. 

Resource benefit level means resource 
benefit level as described in section 
4245(b)(2) of ERISA. 

[61 FR 34115, July 1, 1996, as amended at 84 
FR 18724, May 2, 2019] 

§ 4245.3 Notice of insolvency. 

(a) Requirement of notice. The plan 
sponsor of a plan that determines that 
the plan is insolvent in the current 
plan year or is expected to be insolvent 
in the next plan year must file with 
PBGC a notice of insolvency con-
taining the information described in 
§ 4245.4(a) and must issue to interested 
parties a notice of insolvency con-
taining the information described in 
§ 4245.4(b). Once notices of insolvency 
with respect to a plan have been pro-
vided as required, no notices of insol-
vency need be provided with respect to 
the plan for any subsequent plan year. 
A notice of insolvency may be com-
bined with a notice of insolvency ben-
efit level under § 4245.5 for the same 
plan year. 

(b) When to provide notice. The plan 
sponsor must provide the notices of in-
solvency under paragraph (a) of this 
section at the time described in 
§ 4281.43(b) of this chapter. 

[84 FR 18724, May 2, 2019] 

§ 4245.4 Contents of notice of insol-
vency. 

(a) Notice to PBGC. A notice of insol-
vency under § 4245.3 required to be filed 
with PBGC must contain the informa-
tion and certification specified in the 
notice of insolvency instructions on 
PBGC’s website (www.pbgc.gov). 

(b) Notices to interested parties. A no-
tice of insolvency under § 4245.3 re-
quired to be given to interested parties 
must contain all of the following infor-
mation— 

(1) The information set forth in 
§ 4281.44(b)(1) through (4) of this chap-
ter. 

(2) The estimated total amount of an-
nual benefit payments under the plan 
(determined without regard to the in-
solvency) for the insolvency year. 

(3) The estimated amount of the 
plan’s available resources for the insol-
vency year. 

[84 FR 18724, May 2, 2019] 
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§ 4245.5 Notice of insolvency benefit 
level. 

(a) Requirement of notice. The plan 
sponsor of an insolvent plan must file 
with PBGC and issue to interested par-
ties notices of insolvency benefit level 
containing the information described 
in § 4245.6 in each of the following cir-
cumstances— 

(1) For the initial insolvency year, 
provide the notices of insolvency ben-
efit level to PBGC and to interested 
parties. 

(2) For any insolvency year following 
the initial insolvency year— 

(i) If there is a change in the insol-
vency benefit level that affects plan 
payees generally, provide the notices of 
insolvency benefit level to PBGC and 
to plan payees (which, for purposes of 
this section, means participants and 
beneficiaries in pay status or reason-
ably expected to enter pay status dur-
ing the insolvency year). 

(ii) If there is a change in the insol-
vency benefit level that affects only 
one plan payee or a class of plan payees 
but not plan payees generally (treating 
commencement of a person’s benefits 
for this purpose as a change in the in-
solvency benefit level for that person), 
provide the notices of insolvency ben-
efit level to PBGC and to each affected 
plan payee. 

(b) Combined notices. The plan sponsor 
may combine a notice of insolvency 
benefit level and a notice of insolvency 
under § 4245.3 for the same plan year. 

(c) When to provide notice. The plan 
sponsor must provide the required no-
tices under this section at the time de-
scribed in § 4281.45(c) of this chapter. 

[84 FR 18724, May 2, 2019] 

§ 4245.6 Contents of notice of insol-
vency benefit level. 

(a) Notice to PBGC. A notice of insol-
vency benefit level under § 4245.5(a) re-
quired to be filed with PBGC must con-
tain the information and certification 
specified in the notice of insolvency 
benefit level instructions on PBGC’s 
website (www.pbgc.gov). 

(b) Notices to interested parties other 
than participants and beneficiaries in or 
entering pay status. A notice of insol-
vency benefit level under § 4245.5(a) re-
quired to be delivered to interested 

parties, other than to participants and 
beneficiaries in pay status or reason-
ably expected to enter pay status dur-
ing the insolvency year, must include 
all of the following information— 

(1) The name of the plan. 
(2) The plan year for which the notice 

is issued. 
(3) The estimated amount of annual 

benefit payments under the plan (de-
termined without regard to the insol-
vency) for the insolvency year. 

(4) The estimated amount of the 
plan’s available resources for the insol-
vency year. 

(5) The amount of financial assist-
ance, if any, requested from PBGC. 

(c) Notices to participants and bene-
ficiaries in or entering pay status. A no-
tice of insolvency benefit level under 
§ 4245.5(a) required to be delivered to 
participants and beneficiaries in pay 
status or reasonably expected to enter 
pay status during the insolvency year 
for which the notice is given must in-
clude the information set forth in 
§ 4281.46(b)(1) through (7) of this chap-
ter. 

[84 FR 18725, May 2, 2019] 

§ 4245.7 Successor plan. 
The plan sponsor of a successor plan 

created by a partition order under 
§ 4233.14 of this chapter must issue to 
participants and beneficiaries any no-
tice required under the partition order 
and is not required to file or issue no-
tices under § 4245.3 or § 4245.5. 

[84 FR 18725, May 2, 2019] 

§ 4245.8 Financial assistance. 
(a) Application for financial assistance. 

If the plan sponsor of a plan determines 
that the plan’s resource benefit level 
for an insolvency year is below the 
level of benefits guaranteed by PBGC 
or that the plan will be unable to pay 
guaranteed benefits when due for any 
month during the year, the plan spon-
sor must apply to PBGC for financial 
assistance pursuant to section 4261 of 
ERISA and in accordance with § 4281.47 
of this chapter. 

(b) Actuarial valuations and with-
drawal liability. The plan sponsor of an 
insolvent plan or a terminated plan 
that is expected to become insolvent 
under section 4245 of ERISA must— 
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(1) File withdrawal liability informa-
tion with PBGC in accordance with 
§ 4041A.23 of this chapter. The filing 
under § 4041A.23(b) of this chapter must 
be not later than 180 days after the ear-
lier of the end of the plan year in which 
the plan becomes insolvent or termi-
nates and each plan year thereafter. 

(2) Have performed and file with 
PBGC actuarial valuations in accord-
ance with § 4041A.24 of this chapter, ex-
cept that if a plan is not terminated, 
the termination year valuation under 
§ 4041A.24(a)(1) of this chapter must be 
performed for the plan for the plan 
year in which the plan becomes insol-
vent. 

[84 FR 18725, May 2, 2019] 

PART 4261—FINANCIAL ASSIST-
ANCE TO MULTIEMPLOYER 
PLANS 

SOURCE: 61 FR 34118, July 1, 1996, unless 
otherwise noted. 

§ 4261.1 Cross-reference. 
See § 4281.47 for procedures for apply-

ing to the PBGC for financial assist-
ance under section 4261 of ERISA. 

PART 4281—DUTIES OF PLAN 
SPONSOR FOLLOWING MASS 
WITHDRAWAL 

Subpart A—General Provisions 

Sec. 
4281.1 Purpose and scope. 
4281.2 Definitions. 
4281.3 Filing and issuance rules. 
4281.4 Collection of information. 

Subpart B—Valuation of Plan Benefits and 
Plan Assets 

4281.11 Valuation dates. 
4281.12 Benefits to be valued. 
4281.13 Benefit valuation methods—in gen-

eral. 
4281.14–4281.15 [Reserved] 
4281.16 Benefit valuation methods—plans 

closing out. 
4281.17 Asset valuation methods—in gen-

eral. 
4281.18 Outstanding claims for withdrawal 

liability. 

Subpart C—Benefit Reductions 

4281.31 Plan amendment. 

4281.32 Notices of benefit reductions. 
4281.33 Restoration of benefits. 

Subpart D—Benefit Suspensions 

4281.41 Benefit suspensions. 
4281.42 Retroactive payments. 
4281.43 Notice of insolvency. 
4281.44 Contents of notice of insolvency. 
4281.45 Notice of insolvency benefit level. 
4281.46 Contents of notice of insolvency ben-

efit level. 
4281.47 Application for financial assistance. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1341(a), 
1399(c)(1)(D), 1431, and 1441. 

SOURCE: 61 FR 34118, July 1, 1996, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 4281.1 Purpose and scope. 
(a) General—(1) Purpose. When a mul-

tiemployer plan terminates by mass 
withdrawal under section 4041A(a)(2) of 
ERISA, the plan’s assets and benefits 
must be valued annually under section 
4281(b) of ERISA, and plan benefits 
may have to be reduced or suspended to 
the extent provided in section 4281 (c) 
or (d). This part implements the provi-
sions of section 4281 and provides rules 
for applying for financial assistance 
from the PBGC under section 4261 of 
ERISA. The plan valuation rules in 
this part also apply to the determina-
tion of reallocation liability under sec-
tion 4219(c)(1)(D) of ERISA and subpart 
B of part 4219 of this chapter for multi-
employer plans that undergo mass 
withdrawal (with or without termi-
nation). 

(2) Scope. This part applies to multi-
employer plans covered by title IV of 
ERISA that have terminated by mass 
withdrawal under section 4041A(a)(2) of 
ERISA (including plans created by par-
tition pursuant to section 4233 of 
ERISA). Subpart B of this part also ap-
plies to covered multiemployer plans 
that have undergone mass withdrawal 
without terminating. 

(b) Subpart B. Subpart B establishes 
rules for determining the value of mul-
tiemployer plan benefits and assets, in-
cluding outstanding claims for with-
drawal liability, for plans required to 
perform annual valuations under sec-
tion 4281(b) of ERISA or allocate un-
funded vested benefits under section 
4219(c)(1)(D) of ERISA. 
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(c) Subpart C. Subpart C sets forth 
procedures under which the plan spon-
sor of a terminated plan shall amend 
the plan to reduce benefits subject to 
reduction in accordance with section 
4281(c) of ERISA and § 4041A.24(b) of 
this chapter. Subpart C applies to a 
plan for which the annual valuation re-
quired by § 4041A.24(a) indicates that 
the value of nonforfeitable benefits 
under the plan exceeds the value of the 
plan’s assets (including claims for 
withdrawal liability) if, at the end of 
the plan year for which that valuation 
was done, the plan provided any bene-
fits subject to reduction. Benefit reduc-
tions required to be made under sub-
part C shall not apply to accrued bene-
fits under plans or plan amendments 
adopted on or before March 26, 1980, or 
under collective bargaining agreements 
entered into on or before March 26, 
1980. 

(d) Subpart D. Subpart D sets forth 
the procedures under which the plan 
sponsor of an insolvent plan must sus-
pend benefit payments and issue insol-
vency notices in accordance with sec-
tion 4281(d) of ERISA and § 4041A.25 (c) 
and (d) of this chapter. Subpart D ap-
plies to a plan that has been amended 
under section 4281(c) of ERISA and sub-
part C of this part to eliminate all ben-
efits subject to reduction and to a plan 
that provided no benefits subject to re-
duction as of the date on which the 
plan terminated. 

§ 4281.2 Definitions. 
The following terms are defined in 

§ 4001.2 of this chapter: annuity, em-
ployer, ERISA, fair market value, IRS, 
insurer, irrevocable commitment, mass 
withdrawal, multiemployer plan, non-
forfeitable benefit, normal retirement 
age, PBGC, person, plan, plan adminis-
trator, and plan year. In addition, for 
purposes of this part: 

Actuarial valuation means a report 
submitted to a plan of a valuation of 
plan assets and liabilities that is per-
formed in accordance with subpart B of 
this part. 

Available resources means available 
resources as described in section 
4245(b)(3) of ERISA. 

Benefits subject to reduction means 
those benefits accrued under plan 
amendments (or plans) adopted after 

March 26, 1980, or under collective bar-
gaining agreements entered into after 
March 26, 1980, that are not eligible for 
PBGC’s guarantee under section 
4022A(b) of ERISA. 

Financial assistance means financial 
assistance from PBGC under section 
4261 of ERISA. 

Insolvency benefit level means the 
greater of the resource benefit level or 
the benefit level guaranteed by PBGC 
for each participant and beneficiary in 
pay status. 

Insolvency year means insolvency 
year as described in section 4245(b)(4) of 
ERISA. 

Insolvent means unable to pay bene-
fits when due during the plan year. 

Pro rata means that the required ben-
efit reduction or payment must be allo-
cated among affected participants in 
the same proportion that each such 
participant’s nonforfeitable benefits 
under the plan bear to all nonforfeit-
able benefits of those participants 
under the plan. 

Reasonably expected to enter pay status 
means, with respect to plan partici-
pants and beneficiaries, persons (other 
than those in pay status) who, accord-
ing to plan records, are disabled, have 
applied for benefits, or have reached or 
will reach during the applicable period 
the normal retirement age under the 
plan, and any others whom it is reason-
able for the plan sponsor to expect to 
enter pay status during the applicable 
period. 

Resource benefit level means resource 
benefit level as described in section 
4245(b)(2) of ERISA. 

Valuation date means the last day of 
the plan year in which the plan termi-
nates and the last day of each plan 
year thereafter. 

[61 FR 34118, July 1, 1996, as amended at 84 
FR 18725, May 2, 2019] 

§ 4281.3 Filing and issuance rules. 
(a) Method of filing. Filing with PBGC 

under this part must be made by a 
method permitted under the rules in 
subpart A of part 4000 of this chapter. 

(b) Method of issuance. The notices 
under this part must be issued to par-
ticipants and beneficiaries by the 
methods provided in § 4281.32(c) for no-
tices of benefit reductions, § 4281.43(c) 
for notices of insolvency, and 
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§ 4281.45(d) for notices of insolvency 
benefit level. 

(c) Filing and issuance dates. The date 
that a filing is sent and the date that 
an issuance is provided are determined 
under the rules in subpart C of part 
4000 of this chapter. 

(d) Where to file. Filings with PBGC 
under this part must be made as de-
scribed in § 4000.4 of this chapter. 

(e) Computation of time. The time pe-
riod for filing or issuance under this 
part must be computed under the rules 
in subpart D of part 4000 of this chap-
ter. 

[84 FR 18725, May 2, 2019] 

§ 4281.4 Collection of information. 

The collection of information re-
quirements contained in this part have 
been approved by the Office of Manage-
ment and Budget under control number 
1212–0032. 

Subpart B—Valuation of Plan 
Benefits and Plan Assets 

§ 4281.11 Valuation dates. 

(a) Annual actuarial valuation of mass- 
withdrawal-terminated plans. The valu-
ation dates for the annual actuarial 
valuation required under section 
4281(b) of ERISA are the last day of the 
plan year in which the plan terminates 
and the last day of each plan year 
thereafter for which an actuarial valu-
ation is required to be performed under 
§ 4041A.24 of this chapter. 

(b) Valuations related to mass with-
drawal reallocation liability. The valu-
ation date for determining the value of 
unfunded vested benefits (for purposes 
of allocation) under section 
4219(c)(1)(D) of ERISA is— 

(1) If the plan terminates by mass 
withdrawal, the last day of the plan 
year in which the plan terminates; or 

(2) If substantially all the employers 
withdraw from the plan pursuant to an 
agreement or arrangement to withdraw 
from the plan, the last day of the plan 
year as of which substantially all em-
ployers have withdrawn from the plan 
pursuant to the agreement or arrange-
ment. 

[61 FR 34118, July 1, 1996, as amended at 84 
FR 18725, May 2, 2019] 

§ 4281.12 Benefits to be valued. 
(a) Form of benefit. The plan sponsor 

shall determine the form of each ben-
efit to be valued, without regard to the 
form of benefit valued in any prior 
year, in accordance with the following 
rules: 

(1) If a benefit is in pay status as of 
the valuation date, the plan sponsor 
shall value the form of benefit being 
paid. 

(2) If a benefit is not in pay status as 
of the valuation date but a valid elec-
tion with respect to the form of benefit 
has been made on or before the valu-
ation date, the plan sponsor shall value 
the form of benefit so elected. 

(3) If a benefit is not in pay status as 
of the valuation date and no valid elec-
tion with respect to the form of benefit 
has been made on or before the valu-
ation date, the plan sponsor shall value 
the form of benefit that, under the 
terms of the plan or applicable law, is 
payable in the absence of a valid elec-
tion. 

(b) Timing of benefit. The plan sponsor 
shall value benefits whose starting 
date is subject to election— 

(1) By assuming that the starting 
date of each benefit is the earliest 
date, not preceding the valuation date, 
that could be elected; or 

(2) By using any other assumption 
that the plan sponsor demonstrates to 
the satisfaction of the PBGC is more 
reasonable under the circumstances. 

§ 4281.13 Benefit valuation methods— 
in general. 

Except as otherwise provided in 
§ 4281.16 (regarding plans that are clos-
ing out), the plan sponsor must value 
benefits as of the valuation date by— 

(a) Using the interest assumptions 
described in Table I of appendix B to 
part 4044 of this chapter; 

(b) Using the mortality assumptions 
under § 4044.53 of this chapter; 

(c) Using interpolation methods, 
where necessary, at least as accurate 
as linear interpolation; 

(d) Applying valuation formulas that 
accord with generally accepted actu-
arial principles and practices; and 

(e) Adjusting the values to reflect the 
loading for expenses in accordance with 
appendix C to part 4044 of this chapter 
(substituting the term ‘‘benefits’’ for 
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the term ‘‘benefit liabilities (as defined 
in 29 U.S.C. § 1301(a)(16))’’). 

[61 FR 34118, July 1, 1996, as amended at 63 
FR 38307, July 16, 1998; 84 FR 18726, May 2, 
2019] 

§§ 4281.14–4281.15 [Reserved] 

§ 4281.16 Benefit valuation methods— 
plans closing out. 

(a) Applicability. For purposes of the 
annual valuation required by section 
4281(b) of ERISA, the plan sponsor shall 
value the plan’s benefits in accordance 
with paragraph (b) of this section if,— 

(1) Plans closed out before valuation. 
Before the time when the valuation is 
performed, the plan has satisfied in full 
all liabilities for payment of non-
forfeitable benefits, in a manner con-
sistent with the terms of the plan and 
applicable law, by the purchase of one 
or more nonparticipating irrevocable 
commitments from one or more insur-
ers, with respect to all benefits payable 
as annuities, and by the payment of 
single-sum cash distributions, with re-
spect to benefits not payable as annu-
ities; or 

(2) Plans to be closed out after valu-
ation. As of the time when the valu-
ation is performed, the plan sponsor 
reasonably expects that the plan will 
close out before the next annual valu-
ation date and the plan sponsor has a 
currently exercisable bid or bids to pro-
vide the irrevocable commitment(s) de-
scribed in paragraph (a)(1) of this sec-
tion and the total cost of the irrev-
ocable commitment(s) under the bid, 
plus the total amount of the single- 
sum cash distributions described in 
paragraph (a)(1), does not exceed the 
value of the plan’s assets, exclusive of 
outstanding claims for withdrawal li-
ability, as determined under this sub-
part. 

(b) Valuation rule. The present value 
of nonforfeitable benefits under this 
section is the total amount of single- 
sum cash distributions made or to be 
made plus the cost of the irrevocable 
commitment(s) purchased or to be pur-
chased in order to satisfy in full all li-
abilities of the plan for nonforfeitable 
benefits. 

§ 4281.17 Asset valuation methods—in 
general. 

(a) General rule. The plan sponsor 
shall value plan assets as of the valu-
ation date, using the valuation meth-
ods prescribed by this section and 
§ 4281.18 (regarding outstanding claims 
for withdrawal liability), and deducting 
administrative liabilities in accordance 
with paragraph (c) of this section. 

(b) Assets other than withdrawal liabil-
ity claims. The plan sponsor shall value 
any plan asset (other than an out-
standing claim for withdrawal liabil-
ity) by such method or methods as the 
plan sponsor reasonably believes most 
accurately determine fair market 
value. 

(c) Adjustment for administrative liabil-
ities. In determining the total value of 
plan assets, the plan sponsor shall sub-
tract all plan liabilities, other than li-
abilities to pay benefits. For this pur-
pose, any obligation to repay financial 
assistance received from the PBGC 
under section 4261 of ERISA is a plan 
liability other than a liability to pay 
benefits. The obligation to repay finan-
cial assistance shall be valued by de-
termining the value of the scheduled 
payments in the same manner as pre-
scribed in § 4281.18(a) for valuing claims 
for withdrawal liability. 

§ 4281.18 Outstanding claims for with-
drawal liability. 

(a) Value of claim. The plan sponsor 
shall value an outstanding claim for 
withdrawal liability owed by an em-
ployer described in paragraph (b) of 
this section in accordance with para-
graphs (a)(1) and (a)(2) of this section: 

(1) If the schedule of withdrawal li-
ability payments provides for one or 
more series of equal payments, the 
plan sponsor shall value each series of 
payments as an annuity certain in ac-
cordance with the provisions of 
§ 4281.13. 

(2) If the schedule of withdrawal li-
ability payments provides for one or 
more payments that are not part of a 
series of equal payments as described 
in paragraph (a)(1) of this section, the 
plan sponsor shall value each such un-
equal payment as a lump-sum payment 
in accordance with the provisions of 
§ 4281.13. 
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(b) Employers neither liquidated nor in 
insolvency proceedings. The plan sponsor 
shall value an outstanding claim for 
withdrawal liability under paragraph 
(a) of this section if, as of the valuation 
date— 

(1) The employer has not been com-
pletely liquidated or dissolved; and 

(2) The employer is not the subject of 
any case or proceeding under title 11, 
United States Code, or any case or pro-
ceeding under similar provisions of 
state insolvency laws; except that the 
claim for withdrawal liability of an 
employer that is the subject of a pro-
ceeding described in this paragraph 
(b)(2) shall be valued under paragraph 
(a) of this section if the plan sponsor 
determines that the employer is rea-
sonably expected to be able to pay its 
withdrawal liability in full and on 
time. 

(c) Claims against other employers. The 
plan sponsor shall value at zero any 
outstanding claim for withdrawal li-
ability owed by an employer that does 
not meet the conditions set forth in 
paragraph (b) of this section. 

Subpart C—Benefit Reductions 
§ 4281.31 Plan amendment. 

The plan sponsor of a plan described 
in § 4281.31 shall amend the plan to 
eliminate those benefits subject to re-
duction in excess of the value of bene-
fits that can be provided by plan as-
sets. Such reductions shall be effected 
by a pro rata reduction of all benefits 
subject to reduction or by elimination 
or pro rata reduction of any category 
of benefit. Benefit reductions required 
by this section shall apply only pro-
spectively. An amendment required 
under this section shall take effect no 
later than six months after the end of 
the plan year for which it is deter-
mined that the value of nonforfeitable 
benefits exceeds the value of the plan’s 
assets. 

§ 4281.32 Notices of benefit reductions. 
(a) Requirement of notices. A plan 

sponsor of a multiemployer plan under 
which a plan amendment reducing ben-
efits is adopted pursuant to section 
4281(c) of ERISA shall so notify the 
PBGC and plan participants and bene-
ficiaries whose benefits are reduced by 

the amendment. The notices shall be 
delivered in the manner and within the 
time prescribed, and shall contain the 
information described, in this section. 
The notice required in this section 
shall be filed in lieu of the notice de-
scribed in section 4244A(b)(2) of ERISA. 

(b) When delivered. The plan sponsor 
shall mail or otherwise deliver the no-
tices of benefit reduction no later than 
the earlier of— 

(1) 45 days after the amendment re-
ducing benefits is adopted; or 

(2) The date of the first reduced ben-
efit payment. 

(c) Method of issuance to participants 
and beneficiaries. The PBGC applies the 
rules in subpart B of part 4000 of this 
chapter to determine permissible 
methods of issuance of the notice of 
benefit reduction to participants and 
beneficiaries. In addition to the meth-
ods permitted under subpart B of part 
4000, the plan sponsor may notify par-
ticipants and beneficiaries, other than 
participants and beneficiaries who are 
in pay status when the notice is re-
quired to be delivered or who are rea-
sonably expected to enter pay status 
before the end of the plan year after 
the plan year in which the amendment 
is adopted, by posting the notice at 
participants’ work sites or publishing 
the notice in a union newsletter or in a 
newspaper of general circulation in the 
area or areas where participants reside. 
Notice to a participant shall be deemed 
notice to that participant’s beneficiary 
or beneficiaries. 

(d) Contents of notice to the PBGC. A 
notice of benefit reduction required to 
be filed with the PBGC pursuant to 
paragraph (a) of this section shall con-
tain the following information: 

(1) The name of the plan. 
(2) The name, address, and telephone 

number of the plan sponsor and of the 
plan sponsor’s duly authorized rep-
resentative, if any. 

(3) The nine-digit Employer Identi-
fication Number (EIN) assigned by the 
IRS to the plan sponsor and the three- 
digit Plan Number (PN) assigned by 
the plan sponsor to the plan, and, if dif-
ferent, the EIN or PN last filed with 
the PBGC. If no EIN or PN has been as-
signed, the notice shall so state. 

(4) The case number assigned by the 
PBGC to the filing of the plan’s notice 
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of termination pursuant to part 4041A, 
subpart B, of this chapter. 

(5) A statement that a plan amend-
ment reducing benefits has been adopt-
ed, listing the date of adoption and the 
effective date of the amendment. 

(6) A certification, signed by the plan 
sponsor or its duly authorized rep-
resentative, that notice of the benefit 
reductions has been given to all par-
ticipants and beneficiaries whose bene-
fits are reduced by the plan amend-
ment, in accordance with the require-
ments of this section. 

(e) Contents of notice to participants 
and beneficiaries. A notice of benefit re-
ductions required under paragraph (a) 
of this section to be given to plan par-
ticipants and beneficiaries whose bene-
fits are reduced by the amendment 
shall contain the following informa-
tion: 

(1) The name of the plan. 
(2) A statement that a plan amend-

ment reducing benefits has been adopt-
ed, listing the date of adoption and the 
effective date of the amendment. 

(3) A summary of the amendment, in-
cluding a description of the effect of 
the amendment on the benefits to 
which it applies. 

(4) The name, address, and telephone 
number of the plan administrator or 
other person designated by the plan 
sponsor to answer inquiries concerning 
benefits. 

[61 FR 34118, July 1, 1996, as amended at 68 
FR 61457, Oct. 28, 2003; 84 FR 18726, May 2, 
2019] 

§ 4281.33 Restoration of benefits. 
(a) General. The plan sponsor of a 

plan that has been amended to reduce 
benefits under this subpart shall amend 
the plan to restore those benefits be-
fore adopting any amendment increas-
ing benefits under the plan. A plan is 
not required to make retroactive ben-
efit payments with respect to any ben-
efit that was reduced and subsequently 
restored in accordance with this sec-
tion. 

(b) Notice to the PBGC. The plan spon-
sor shall notify the PBGC in writing of 
any restoration under this section. The 
notice shall include the information 
specified in § 4281.32 (d)(1) through 
(d)(4); a statement that a plan amend-
ment restoring benefits has been adopt-

ed, the date of adoption, and the effec-
tive date of the amendment; and a cer-
tification, signed by the plan sponsor 
or its duly authorized representative, 
that the amendment has been adopted 
in accordance with this section. 

Subpart D—Benefit Suspensions 

§ 4281.41 Benefit suspensions. 

If the plan sponsor determines that 
the plan is or is expected to be insol-
vent for a plan year, the plan sponsor 
shall suspend benefits to the extent 
necessary to reduce the benefits to the 
greater of the resource benefit level or 
the level of guaranteed benefits. 

§ 4281.42 Retroactive payments. 

(a) Erroneous resource benefit level. If, 
by the end of a year in which benefits 
were suspended under § 4281.41, the plan 
sponsor determines in writing that the 
plan’s available resources in that year 
could have supported benefit payments 
above the resource benefit level deter-
mined for that year, the plan sponsor 
may distribute the excess resources to 
each affected participant and bene-
ficiary who received benefit payments 
that year on a pro rata basis. The 
amount distributed to each participant 
under this paragraph may not exceed 
the amount that, when added to benefit 
payments already made, brings the 
total benefit for the plan year up to the 
total benefit provided under the plan. 

(b) Benefits paid below resource benefit 
level. If, by the end of a plan year in 
which benefits were suspended under 
§ 4281.41, any benefit has not been paid 
at the resource benefit level, amounts 
up to the resource benefit level that 
were unpaid shall be distributed to 
each affected participant and bene-
ficiary on a pro rata basis to the extent 
possible, taking into account the plan’s 
total available resources in that year. 

§ 4281.43 Notice of insolvency. 

(a) Requirement of notice. The plan 
sponsor of a plan that determines that 
the plan is insolvent in the current 
plan year or is expected to be insolvent 
in the next plan year must file with 
PBGC a notice of insolvency con-
taining the information described in 
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§ 4281.44(a) and issue to plan partici-
pants and beneficiaries a notice of in-
solvency containing the information 
described in § 4281.44(b). Once notices of 
insolvency with respect to a plan have 
been provided as required, no notice of 
insolvency need be provided with re-
spect to the plan for any subsequent 
year. A notice of insolvency may be 
combined with a notice of insolvency 
benefit level under § 4281.45 for the 
same plan year. 

(b) When to provide notice. (1) Except 
as provided in paragraph (b)(2) of this 
section, the plan sponsor must file or 
issue the notices of insolvency under 
paragraph (a) of this section by the 
later of— 

(i) Ninety (90) days before the begin-
ning of the insolvency year; or 

(ii) Thirty (30) days after the date the 
insolvency determination is made. 

(2) The plan sponsor may deliver the 
notices of insolvency under paragraph 
(a) of this section to participants and 
beneficiaries in pay status concur-
rently with the first benefit payment 
made after the date the insolvency de-
termination is made. 

(c) Method of issuance to participants 
and beneficiaries. The issuance of the 
notice of insolvency to participants 
and beneficiaries must be made by one 
of the following methods— 

(1) A method permitted under the 
rules in subpart B of part 4000 of this 
chapter. 

(2) For participants and beneficiaries, 
other than those in pay status or rea-
sonably expected to enter pay status 
during the insolvency year for which 
the notice is given, and other than al-
ternate payees, the plan sponsor may 
post the notice at participants’ work 
sites or publish the notice in a union 
newsletter or in a newspaper of general 
circulation in the area or areas where 
participants reside. Except with re-
spect to an alternate payee, notice to a 
participant is deemed notice to that 
participant’s beneficiary or bene-
ficiaries. 

[84 FR 18726, May 2, 2019] 

§ 4281.44 Contents of notice of insol-
vency. 

(a) Notice to PBGC. A notice of insol-
vency required under § 4281.43(a) to be 
filed with PBGC must contain the in-

formation and certification specified in 
the notice of insolvency instructions 
on PBGC’s website (www.pbgc.gov). 

(b) Notice to participants and bene-
ficiaries. A notice of insolvency re-
quired under § 4281.43(a) to be issued to 
plan participants and beneficiaries 
must contain all of the following infor-
mation— 

(1) The name of the plan. 
(2) A statement of the plan year for 

which the plan sponsor has determined 
that the plan is or is expected to be in-
solvent. 

(3) A statement that benefits above 
the amount that can be paid from 
available resources or the level guaran-
teed by PBGC, whichever is greater, 
will be suspended during the insolvency 
year, with a brief explanation of which 
benefits are guaranteed by PBGC under 
section 4022A of ERISA. 

(4) The name, address, and telephone 
number of the plan administrator or 
other person designated by the plan 
sponsor to answer inquiries concerning 
benefits. 

[84 FR 18726, May 2, 2019] 

§ 4281.45 Notice of insolvency benefit 
level. 

(a) Requirement of notice. The plan 
sponsor of an insolvent plan must file 
with PBGC a notice of insolvency ben-
efit level containing the information 
described in § 4281.46(a) and issue to 
plan payees (which, for purposes of this 
section, means participants and bene-
ficiaries in pay status or reasonably ex-
pected to enter pay status during the 
insolvency year) a notice of insolvency 
benefit level containing the informa-
tion described in § 4281.46(b) in each of 
the following circumstances— 

(1) Except as provided in paragraph 
(a)(2) of this section, for the initial in-
solvency year and for any insolvency 
year following the initial insolvency 
year, if there is a change in insolvency 
benefit level that affects plan payees 
generally, provide the notices of insol-
vency benefit level to PBGC and to 
plan payees. 

(2) For any insolvency year following 
the initial insolvency year, if there is a 
change in the insolvency benefit level 
that affects only one plan payee or a 
class of plan payees but not plan pay-
ees generally (treating commencement 
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of a person’s benefits for this purpose 
as a change in the insolvency benefit 
level for that person), provide the no-
tices of insolvency benefit level to 
PBGC and to each affected plan payee. 

(b) Combined notices. The plan sponsor 
may combine a notice of insolvency 
benefit level under this section and a 
notice of insolvency under § 4281.43 for 
the same plan year. 

(c) When to provide notice. (1) Except 
as provided in paragraph (c)(2) of this 
section, the plan sponsor must provide 
the notices under this section by the 
later of— 

(i) Ninety (90) days before the begin-
ning of the insolvency year; or 

(ii) Thirty (30) days after the date the 
insolvency determination is made. 

(2) The plan sponsor may deliver the 
notices required under this section to 
participants and beneficiaries in pay 
status or reasonably expected to enter 
pay status during the insolvency year 
for which the notice is given concur-
rently with the first benefit payment 
made after the date the insolvency de-
termination is made. 

(d) Method of issuance to participants 
and beneficiaries. The issuance of the 
notice of insolvency benefit level to 
participants and beneficiaries in pay 
status or reasonably expected to enter 
pay status during the insolvency year 
for which the notice is given must be 
made by a method permitted under the 
rules in subpart B of part 4000 of this 
chapter. 

[84 FR 18726, May 2, 2019] 

§ 4281.46 Contents of notice of insol-
vency benefit level. 

(a) Notice to PBGC. A notice of insol-
vency benefit level required by 
§ 4281.45(a) to be filed with PBGC must 
contain the information and certifi-
cation specified in the notice of insol-
vency benefit level instructions on 
PBGC’s website (www.pbgc.gov). 

(b) Notice to participants and bene-
ficiaries in or entering pay status. A no-
tice of insolvency benefit level required 
by § 4281.45(a) to be delivered to plan 
participants and beneficiaries in pay 
status or reasonably expected to enter 
pay status during the insolvency year 
must contain all of the following infor-
mation— 

(1) The name of the plan. 

(2) The insolvency year for which the 
notice is being sent. 

(3) The monthly benefit that the par-
ticipant or beneficiary may expect to 
receive during the insolvency year. 

(4) A statement that in subsequent 
plan years, depending on the plan’s 
available resources, this benefit level 
may be increased or decreased but not 
below the level guaranteed by PBGC, 
and that the participant or beneficiary 
will be notified in advance of the new 
benefit level if it is less than the par-
ticipant’s full nonforfeitable benefit 
under the plan. 

(5) The amount of the participant’s 
or beneficiary’s monthly nonforfeitable 
benefit under the plan. 

(6) The amount of the participant’s 
or beneficiary’s monthly benefit that is 
guaranteed by PBGC. 

(7) The name, address, and telephone 
number of the plan administrator or 
other person designated by the plan 
sponsor to answer inquiries concerning 
benefits. 

[84 FR 18726, May 2, 2019] 

§ 4281.47 Application for financial as-
sistance. 

(a) General. If the plan sponsor of a 
plan determines that the plan’s re-
source benefit level for an insolvency 
year is below the level of benefits guar-
anteed by PBGC or that the plan will 
be unable to pay guaranteed benefits 
when due for any month during the 
year, the plan sponsor must apply to 
PBGC for financial assistance pursuant 
to section 4261 of ERISA. The applica-
tion must be filed within the time spec-
ified under paragraph (b) of this section 
and must contain the information 
under paragraph (c) of this section. 

(b) When, how, and where to apply—(1) 
Initial application. Except as provided 
in the next sentence, a plan sponsor 
must apply for financial assistance no 
later than 90 days before the first day 
of the month for which the plan spon-
sor has determined the resource benefit 
level will be below the level of guaran-
teed benefits. If a plan sponsor cannot 
practicably apply for financial assist-
ance by the date in the preceding sen-
tence, the application must be made as 
soon as practicable after the plan spon-
sor has made the determination in the 
preceding sentence. 
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(2) Recurring application. A plan spon-
sor must apply for financial assistance 
as soon as practicable after the plan 
sponsor determines that the plan will 
be unable to pay guaranteed benefits 
when due for a month. 

(3) How and where to apply. Applica-
tion to PBGC for financial assistance 
must be made in accordance with the 
rules in subpart A of part 4000 of this 
chapter. See § 4000.4 of this chapter for 
information on where to apply. 

(c) Contents of application—(1) Initial 
application. A plan sponsor applying for 
financial assistance because the plan’s 
resource benefit level is below the level 
of guaranteed benefits must file an ap-
plication that includes the information 
specified in the instructions for an ap-
plication for initial financial assist-

ance on PBGC’s website 
(www.pbgc.gov). 

(2) Recurring application. A plan spon-
sor applying for financial assistance 
because the plan is unable to pay guar-
anteed benefits for any month must 
file an application that includes the in-
formation specified in the instructions 
for an application for recurring finan-
cial assistance on PBGC’s website 
(www.pbgc.gov). 

(3) Additional information. PBGC may 
request any additional information 
that it needs to calculate or verify the 
amount of financial assistance nec-
essary as part of the conditions of 
granting financial assistance pursuant 
to section 4261 of ERISA. 

[61 FR 34118, July 1, 1996, as amended at 84 
FR 18727, May 2, 2019] 
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SUBCHAPTER K—MULTIEMPLOYER ENFORCEMENT 
PROVISIONS 

PART 4302—PENALTIES FOR FAIL-
URE TO PROVIDE CERTAIN MULTI-
EMPLOYER PLAN NOTICES 

Sec. 
4302.1 Purpose and scope. 
4302.2 Definitions. 
4302.3 Penalty amount. 

AUTHORITY: 28 U.S.C. 2461 note, as amended 
by sec. 701, Pub. L. 114–74, 129 Stat. 599–601; 29 
U.S.C. 1302(b)(3), 1452. 

SOURCE: 62 FR 36995, July 10, 1997, unless 
otherwise noted. 

§ 4302.1 Purpose and scope. 
This part specifies the maximum 

daily amount of penalties for which a 
person may be liable to the PBGC 
under ERISA section 4302 for certain 
failures to provide multiemployer plan 
notices, as such amount has been ad-

justed to account for inflation pursu-
ant to the Federal Civil Monetary Pen-
alty Inflation Adjustment Act of 1990, 
as amended by the Debt Collection Im-
provement Act of 1996. 

§ 4302.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: ERISA, multi-
employer plan, and PBGC. 

§ 4302.3 Penalty amount. 

The maximum daily amount of the 
penalty under section 4302 of ERISA 
shall be $301. 

[62 FR 36995, July 10, 1997, as amended at 81 
FR 29767, May 13, 2016; 82 FR 8814, Jan. 31, 
2017; 83 FR 1556, Jan. 12, 2018; 83 FR 67074, 
Dec. 28, 2018; 85 FR 2305, Jan. 15, 2020; 86 FR 
2542, Jan. 13, 2021] 
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SUBCHAPTER L—INTERNAL AND ADMINISTRATIVE RULES 
AND PROCEDURES 

PART 4901—EXAMINATION AND 
COPYING OF PENSION BENEFIT 
GUARANTY CORPORATION 
RECORDS 

Subpart A—General 

Sec. 
4901.1 Purpose and scope. 
4901.2 Definitions. 
4901.3 Electronic reading room. 
4901.4 Information maintained in electronic 

reading room. 
4901.5 Disclosure of other information. 
4901.6 Filing rules; computation of time. 

Subpart B—Procedure for Formal Requests 

4901.11 Submittal of requests for access to 
records. 

4901.12 Description of information re-
quested. 

4901.13 Receipt by agency of request. 
4901.14 Action on request. 
4901.15 Appeals from denial of requests. 
4901.16 Extensions of time. 
4901.17 Exhaustion of administrative rem-

edies. 

Subpart C—Restrictions on Disclosure 

4901.21 Restrictions in general. 
4901.22 Partial disclosure. 
4901.23 Record of concern to more than one 

agency. 
4901.24 Special rules for trade secrets and 

confidential commercial or financial in-
formation submitted to the PBGC. 

Subpart D—Fees 

4901.31 Charges for services. 
4901.32 Fee schedule. 
4901.33 Payment of fees. 
4901.34 Waiver or reduction of charges. 

AUTHORITY: 5 U.S.C. 552, 29 U.S.C. 1302(b)(3), 
E.O. 12600, 52 FR 23781, 3 CFR, 1987 Comp., p. 
235. 

SOURCE: 61 FR 34123, July 1, 1996, unless 
otherwise noted. 

Subpart A—General 
§ 4901.1 Purpose and scope. 

This part contains the general rules 
of the PBGC implementing the Free-
dom of Information Act. This part sets 
forth generally the categories of 
records accessible to the public, the 

types of records subject to prohibitions 
or restrictions on disclosure, and the 
procedure whereby members of the 
public may obtain access to and in-
spect and copy information from 
records in the custody of the PBGC. 

§ 4901.2 Definitions. 
In addition to terminology in part 

4001 of this chapter, as used in this 
part— 

Agency, person, party, rule, rule-
making, order, and adjudication have the 
meanings attributed to these terms by 
the definitions in 5 U.S.C. 551, except 
where the context demonstrates that a 
different meaning is intended, and ex-
cept that for purposes of the Freedom 
of Information Act the term agency as 
defined in 5 U.S.C. 551 includes any ex-
ecutive department, military depart-
ment, Government corporation, Gov-
ernment controlled corporation, or 
other establishment in the executive 
branch of the Government (including 
the Executive Office of the President) 
or any independent regulatory agency. 

FOIA means the Freedom of Informa-
tion Act, as amended (5 U.S.C. 552). 

Working day means any weekday ex-
cepting Federal holidays. 

[61 FR 34123, July 1, 1996, as amended at 74 
FR 27081, June 8, 2009] 

§ 4901.3 Electronic reading room. 
The PBGC will maintain an elec-

tronic reading room on its Web site, 
www.pbgc.gov, where persons may in-
spect in an electronic format all 
records made available for such pur-
poses under this part. 

[82 FR 26991, June 13, 2017] 

§ 4901.4 Information maintained in 
electronic reading room. 

The PBGC shall make available for 
public inspection in an electronic for-
mat without formal request— 

(a) Information published in the FED-
ERAL REGISTER. Copies of FEDERAL 
REGISTER documents published by the 
PBGC, and copies of FEDERAL REGISTER 
indexes; 
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(b) Information in PBGC publications. 
Copies of informational material, such 
as press releases, pamphlets, and other 
material ordinarily made available to 
the public without cost as part of a 
public information program; 

(c) Rulemaking proceedings. All papers 
and documents made a part of the offi-
cial record in administrative pro-
ceedings conducted by the PBGC in 
connection with the issuance, amend-
ment, or revocation of rules and regu-
lations or determinations having gen-
eral applicability or legal effect with 
respect to members of the public or a 
class thereof (with a register being 
kept to identify the persons who in-
spect the records and the times at 
which they do so); 

(d) Except to the extent that deletion 
of identifying details is required to pre-
vent a clearly unwarranted invasion of 
personal privacy (in which case the jus-
tification for the deletion shall be fully 
explained in writing)— 

(1) Adjudication proceedings. Final 
opinions, orders, and (except to the ex-
tent that an exemption provided by 
FOIA must be asserted in the public in-
terest to prevent a clearly unwarranted 
invasion of personal privacy or viola-
tion of law or to ensure the proper dis-
charge of the functions of the PBGC) 
other papers and documents made a 
part of the official record in adjudica-
tion proceedings conducted by the 
PBGC; 

(2) Policy statements and interpreta-
tions. Statements of policy and inter-
pretations affecting a member of the 
public which have been adopted by the 
PBGC and which have not been pub-
lished in the FEDERAL REGISTER; 

(3) Staff manuals and instructions. Ad-
ministrative staff manuals and instruc-
tions to staff issued by the PBGC that 
affect any member of the public; 

(4) Frequently requested records. 
Records that have been released under 
5 U.S.C. 552(a)(3) and have been the sub-
ject of three or more requests; and 

(5) Other records. Records that have 
been released under 5 U.S.C. 552(a)(3) 
and that PBGC determines, because of 
the nature of the records’ subject mat-
ter, have become or are likely to be-
come the subject of subsequent re-
quests for substantially the same 
records; and 

(e) Indexes to certain records. Current 
indexes (updated at least quarterly) 
identifying materials described in 
paragraph (a)(2) of FOIA and paragraph 
(d) of this section. 

[61 FR 34123, July 1, 1996, as amended at 82 
FR 26991, June 13, 2017] 

§ 4901.5 Disclosure of other informa-
tion. 

(a) In general. Upon the request of 
any person submitted in accordance 
with subpart B of this part, the disclo-
sure officer shall make any document 
(or portion thereof) from the records of 
the PBGC in the custody of any official 
of the PBGC available for inspection 
and copying unless PBGC reasonably 
foresees that disclosure would harm an 
interest protected by an exemption 
under the provisions of subsection (b) 
of FOIA and subpart C of this part or 
disclosure is otherwise prohibited by 
law. The subpart B procedures must be 
used for records that are not made 
available in the PBGC’s electronic 
reading room under § 4901.4 and may be 
used for records that are available in 
the electronic reading room. Records 
that could be produced only by manip-
ulation of existing information (such 
as computer analyses of existing data), 
thus creating information not pre-
viously in being, are not records of the 
PBGC and are not required to be fur-
nished under FOIA. 

(b) Discretionary disclosure. Notwith-
standing the applicability of an exemp-
tion under subsection (b) of FOIA and 
subpart C of this part (other than an 
exemption under paragraph (b)(1) or 
(b)(3) of FOIA and § 4901.21 (a)(2) and 
(a)(3)), the disclosure officer may (sub-
ject to 18 U.S.C. 1905 and § 4901.21(a)(1)) 
make any document (or portion there-
of) from the records of the PBGC avail-
able for inspection and copying if the 
disclosure officer determines that dis-
closure furthers the public interest and 
does not impede the discharge of any of 
the functions of the PBGC. 

[61 FR 34123, July 1, 1996, as amended at 82 
FR 26992, June 13, 2017] 

§ 4901.6 Filing rules; computation of 
time. 

(a) Filing rules—(1) Where to file. See 
§ 4000.4 of this chapter for information 
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on where to file a submission under 
this part with the PBGC. 

(2) Method of filing. The PBGC applies 
the rules in subpart A of part 4000 of 
this chapter to determine permissible 
methods of filing with the PBGC under 
this part. 

(3) Date of filing. The PBGC applies 
the rules in subpart C of part 4000 of 
this chapter to determine the date that 
a submission under this part was filed 
with the PBGC. 

(b) Computation of time. The PBGC ap-
plies the rules in subpart D of part 4000 
of this chapter to compute any time 
period under this part. 

[68 FR 61358, Oct. 28, 2003] 

Subpart B—Procedure for Formal 
Requests 

§ 4901.11 Submittal of requests for ac-
cess to records. 

A request to inspect or copy any 
record subject to this subpart shall be 
submitted to the Disclosure Officer, 
Pension Benefit Guaranty Corporation. 
Such a request may be sent to the Dis-
closure Officer or made in person be-
tween the hours of 9 a.m. and 4 p.m. on 
any working day in the Office of the 
General Counsel, PBGC, 1200 K Street, 
NW., Suite 11101, Washington, DC 20005– 
4026. To expedite processing, the re-
quest should be prominently identified 
as a ‘‘FOIA request.’’ 

[68 FR 61358, Oct. 28, 2003, as amended at 74 
FR 27081, June 8, 2009] 

§ 4901.12 Description of information 
requested. 

(a) In general. Each request should 
reasonably describe the record or 
records sought in sufficient detail to 
permit identification and location with 
a reasonable amount of effort. So far as 
practicable, the request should specify 
the subject matter of the record, the 
place where and date or approximate 
date when made, the person or office 
that made it, and any other pertinent 
identifying details. 

(b) Deficient descriptions. If the de-
scription is insufficient to enable a 
professional employee familiar with 
the subject area of the request to lo-
cate the record with a reasonable 
amount of effort, the disclosure officer 

will notify the requester and, to the ex-
tent possible, indicate the additional 
information required. Every reasonable 
effort shall be made to assist a re-
quester in the identification and loca-
tion of the record or records sought. 
Records will not be withheld merely 
because it is difficult to find them. 

(c) Requests for categories of records. 
Requests calling for all records falling 
within a reasonably specific category 
will be regarded as reasonably de-
scribed within the meaning of this sec-
tion and paragraph (a)(3) of FOIA if the 
PBGC is reasonably able to determine 
which records come within the request 
and to search for and collect them 
without unduly interfering with PBGC 
operations. If PBGC operations would 
be unduly disrupted, the disclosure of-
ficer shall promptly notify the re-
quester and provide an opportunity to 
confer in an attempt to reduce the re-
quest to manageable proportions. 

§ 4901.13 Receipt by agency of request. 

The disclosure officer shall note the 
date and time of receipt on each re-
quest for access to records. A request 
shall be deemed received and the period 
within which action on the request 
shall be taken, as set forth in § 4901.14 
of this part, shall begin on the next 
business day following such date, ex-
cept that a request shall be deemed re-
ceived only if and when the PBGC re-
ceives— 

(a) A sufficient description under 
§ 4901.12; 

(b) Payment or assurance of payment 
if required under § 4901.33(b); and 

(c) The requester’s consent to pay 
substantial search, review, and/or du-
plication charges under subpart D of 
this part if the PBGC determines that 
such charges may be substantial and so 
notifies the requester. Consent may be 
in the form of a statement that costs 
under subpart D will be acceptable ei-
ther in any amount or up to a specified 
amount. To avoid possible delay, a re-
quester may include such a statement 
in a request. 

§ 4901.14 Action on request. 

(a) Time for action. Promptly and in 
any event within 10 working days after 
receipt of a disclosure request (subject 
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to extension under § 4901.16), the disclo-
sure officer shall take action with re-
spect to each requested item (or por-
tion of an item) under either paragraph 
(b), (c), or (d) of this section. When re-
sponding to a request under paragraph 
(b), (c), or (d) of this section, the dis-
closure officer will notify the requester 
of the requester’s right to seek assist-
ance from the PBGC’s FOIA Public Li-
aison and will provide information 
about how to contact the FOIA Public 
Liaison. 

(b) Request granted. If the disclosure 
officer determines that the request 
should be granted, the requester shall 
be so advised and the records shall be 
promptly made available to the re-
quester. 

(c) Request denied. If the disclosure 
officer determines that the request 
should be denied, the requester shall be 
so advised in writing with a brief state-
ment of the reasons for the denial, in-
cluding a reference to the specific ex-
emption(s) authorizing the denial and 
an explanation of how each such ex-
emption applies to the matter with-
held. The denial shall also include the 
name and title or position of the per-
son(s) responsible for the denial, out-
line the appeal procedure available, 
and notify the requester of the right to 
seek dispute resolution services from 
the PBGC’s FOIA Public Liaison or the 
Office of Government Information 
Services. 

(d) Records not promptly located. As to 
records that are not located in time to 
make an informed determination, the 
disclosure officer may deny the request 
and so advise the requester in writing 
with an explanation of the cir-
cumstances and notice of the request-
er’s right to seek dispute resolution 
services from the PBGC’s FOIA Public 
Liaison or the Office of Government In-
formation Services. The denial shall 
also include the name and title or posi-
tion of the person(s) responsible for the 
denial, outline the appeal procedure 
available, and advise the requester that 
the search or examination will be con-
tinued and that the denial may be 
withdrawn, modified, or confirmed 
when processing of the request is com-
pleted. 

[61 FR 34123, July 1, 1996, as amended at 82 
FR 26992, June 13, 2017] 

§ 4901.15 Appeals from denial of re-
quests. 

(a) Submittal of appeals. If a disclosure 
request is denied in whole or in part by 
the disclosure officer, the requester 
may file a written appeal within 90 
days from the date of the denial or, if 
later (in the case of a partial denial), 90 
days from the date the requester re-
ceives the disclosed material. The ap-
peal shall state the grounds for appeal 
and any supporting statements or ar-
guments, and shall be addressed to the 
General Counsel, Pension Benefit Guar-
anty Corporation. See § 4000.4 of this 
chapter for information on where to 
file. To expedite processing, the words 
‘‘FOIA appeal’’ should appear promi-
nently on the request. 

(b) Receipt and consideration of appeal. 
The General Counsel shall note the 
date and time of receipt on each appeal 
and notify the requester thereof. 
Promptly and in any event within 20 
working days after receipt of an appeal 
(subject to extension under § 4901.16), 
the General Counsel shall issue a deci-
sion on the appeal. 

(1) The General Counsel may deter-
mine de novo whether the denial of dis-
closure was in accordance with FOIA 
and this part. 

(2) If the denial appealed from was 
under § 4901.14(d), the General Counsel 
shall consider any supplementary de-
termination by the disclosure officer in 
deciding the appeal. 

(3) Unless otherwise ordered by the 
court, the General Counsel may act on 
an appeal notwithstanding the pend-
ency of an action for judicial relief in 
the same matter and, if no appeal has 
been filed, may treat such an action as 
the filing of an appeal. 

(c) Decision on appeal. As to each 
item (or portion of an item) whose non-
disclosure is appealed, the General 
Counsel shall either— 

(1) Grant the appeal and so advise the 
requester in writing, in which case the 
records with respect to which the ap-
peal is granted shall be promptly made 
available to the requester; or 

(2) Deny the appeal and so advise the 
requester in writing with a brief state-
ment of the reasons for the denial, in-
cluding a reference to the specific ex-
emption(s) authorizing the denial, an 
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explanation of how each such exemp-
tion applies to the matter withheld, 
and notice of the provisions for judicial 
review in paragraph (a)(4) of FOIA. The 
General Counsel’s decision shall be the 
final action of the PBGC with respect 
to the request. 

(d) Records of appeals. Copies of both 
grants and denials of appeals shall be 
collected in one file available in the 
PBGC’s public reference room under 
§ 4901.4(d)(1) and indexed under 
§ 4901.4(e). 

[61 FR 34123, July 1, 1996, as amended at 68 
FR 61358, Oct. 28, 2003; 82 FR 26992, June 13, 
2017] 

§ 4901.16 Extensions of time. 

In unusual circumstances (as de-
scribed in subparagraph (a)(6)(B) of 
FOIA), the time to respond to a disclo-
sure request under § 4901.14(a) or an ap-
peal under § 4901.15(b) may be extended 
as reasonably necessary to process the 
request or appeal. The disclosure offi-
cer (with the prior approval of the Gen-
eral Counsel) or the General Counsel, 
as appropriate, shall notify the re-
quester in writing within the original 
time period of the reasons for the ex-
tension and the date when a response is 
expected to be sent. The maximum ex-
tension for responding to a disclosure 
request shall be 10 working days, and 
the maximum extension for responding 
to an appeal shall be 10 working days 
minus the amount of any extension on 
the request to which the appeal relates. 

§ 4901.17 Exhaustion of administrative 
remedies. 

If the disclosure officer fails to make 
a determination to grant or deny ac-
cess to requested records, or the Gen-
eral Counsel does not make a decision 
on appeal from a denial of access to 
PBGC records, within the time pre-
scribed (including any extension) for 
making such determination or deci-
sion, the requester’s administrative 
remedies shall be deemed exhausted 
and the requester may apply for judi-
cial relief under FOIA. However, since 
a court may allow the PBGC additional 
time to act as provided in FOIA, proc-
essing of the request or appeal shall 
continue and the requester shall be so 
advised. 

Subpart C—Restrictions on 
Disclosure 

§ 4901.21 Restrictions in general. 

(a) Records not disclosable. Records 
shall not be disclosed to the extent pro-
hibited by— 

(1) 18 U.S.C. 1905, dealing in general 
with commercial and financial infor-
mation; 

(2) Paragraph (b)(1) of FOIA, dealing 
in general with matters of national de-
fense and foreign policy; or 

(3) Paragraph (b)(3) of FOIA, dealing 
in general with matters specifically ex-
empted from disclosure by statute, in-
cluding information or documentary 
material submitted to the PBGC pursu-
ant to sections 4010 and 4043 of ERISA. 

(b) Records disclosure of which may be 
refused. Records need not (but may, as 
provided in § 4901.5(b)) be disclosed to 
the extent provided by— 

(1) Paragraph (b)(2) of FOIA, dealing 
in general with internal agency per-
sonnel rules and practices; 

(2) Paragraph (b)(4) of FOIA, dealing 
in general with trade secrets and com-
mercial and financial information; 

(3) Paragraph (b)(5) of FOIA, dealing 
in general with inter-agency and intra- 
agency memoranda and letters; 

(4) Paragraph (b)(6) of FOIA, dealing 
in general with personnel, medical, and 
similar files; 

(5) Paragraph (b)(7) of FOIA, dealing 
in general with records or information 
compiled for law enforcement purposes; 

(6) Paragraph (b)(8) of FOIA, dealing 
in general with reports on financial in-
stitutions; or 

(7) Paragraph (b)(9) of FOIA, dealing 
in general with information about 
wells. 

§ 4901.22 Partial disclosure. 

If an otherwise disclosable record 
contains some material that is pro-
tected from disclosure, the record shall 
not for that reason be withheld from 
disclosure if deletion of the protected 
material is feasible. This principle 
shall be applied in particular to identi-
fying details the disclosure of which 
would constitute an unwarranted inva-
sion of personal privacy. 
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§ 4901.23 Record of concern to more 
than one agency. 

If the release of a record in the cus-
tody of the PBGC would be of concern 
not only to the PBGC but also to an-
other Federal agency, the record will 
be made available by the PBGC only if 
its interest in the record is the primary 
interest and only after coordination 
with the other interested agency. If the 
interest of the PBGC in the record is 
not primary, the request will be trans-
ferred promptly to the agency having 
the primary interest, and the requester 
will be so notified. 

§ 4901.24 Special rules for trade se-
crets and confidential commercial 
or financial information submitted 
to the PBGC. 

(a) Application. To the extent per-
mitted by law, this section applies to a 
request for disclosure of a record that 
contains information that has been 
designated by the submitter in good 
faith in accordance with paragraph (b) 
of this section or a record that the 
PBGC has reason to believe contains 
such information, unless— 

(1) Access to the information is de-
nied; 

(2) The information has been pub-
lished or officially made available to 
the public; 

(3) Disclosure of the information is 
required by law other than FOIA; or 

(4) The designation under paragraph 
(b) of this section appears obviously 
frivolous, except that in such a case 
the PBGC will notify the submitter in 
writing of a determination to disclose 
the information within a reasonable 
time before the disclosure date (which 
shall be specified in the notice). 

(b) Designation by submitter. To des-
ignate information as being subject to 
this section, the submitter shall, at the 
time of submission or by a reasonable 
time thereafter, assert that informa-
tion being submitted is confidential 
business information and designate, 
with appropriate markings, the por-
tion(s) of the submission to which the 
assertion applies. Any designation 
under this paragraph shall expire 10 
years after the date of submission un-
less a longer designation period is re-
quested and reasonable justification is 
provided therefor. 

(c) Notification to submitter of disclo-
sure request. When disclosure of infor-
mation subject to this section may be 
made, the disclosure officer or (where 
disclosure may be made in response to 
an appeal) the General Counsel shall 
promptly notify the submitter, describ-
ing (or providing a copy of) the infor-
mation that may be disclosed, and af-
ford the submitter a reasonable period 
of time to object in writing to the re-
quested disclosure. (The notification to 
the submitter may be oral or written; 
if oral, it will be confirmed in writing.) 
When a submitter is notified under this 
paragraph, the requester shall be noti-
fied that the submitter is being af-
forded an opportunity to object to dis-
closure. 

(d) Objection of submitter. A submit-
ter’s statement objecting to disclosure 
should specify all grounds relied upon 
for opposing disclosure of any por-
tion(s) of the information under sub-
section (b) of FOIA and, with respect to 
the exemption in paragraph (b)(4) of 
FOIA, demonstrate why the informa-
tion is a trade secret or is commercial 
or financial information that is privi-
leged or confidential. Facts asserted 
should be certified or otherwise sup-
ported. (Information provided pursuant 
to this paragraph may itself be subject 
to disclosure under FOIA.) Any timely 
objection of a submitter under this 
paragraph shall be carefully considered 
in determining whether to grant a dis-
closure request or appeal. 

(e) Notification to submitter of decision 
to disclose. If the disclosure officer or 
(where disclosure is in response to an 
appeal) the General Counsel decides to 
disclose information subject to this 
section despite the submitter’s objec-
tions, the disclosure officer (or General 
Counsel) shall give the submitter writ-
ten notice, explaining briefly why the 
information is to be disclosed despite 
those objections, describing the infor-
mation to be disclosed, and specifying 
the date when the information will be 
disclosed to the requester. The notifi-
cation shall, to the extent permitted 
by law, be provided a reasonable num-
ber of days before the disclosure date 
so specified, and a copy shall be pro-
vided to the requester. 

(f) Notification to submitter of action to 
compel disclosure. The disclosure officer 
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or the General Counsel shall promptly 
notify the submitter if a requester 
brings suit seeking to compel disclo-
sure. 

Subpart D—Fees 
§ 4901.31 Charges for services. 

(a) Generally. Pursuant to the provi-
sions of FOIA, as amended, charges will 
be assessed to cover the direct costs of 
searching for, reviewing, and/or dupli-
cating records requested under FOIA 
from the PBGC, except where the 
charges are limited or waived under 
paragraph (b) or (d) of this section, ac-
cording to the fee schedule in § 4901.32 
of this part. No charge will be assessed 
if the costs of routine collection and 
processing of the fee would be equal to 
or greater than the fee itself. Except as 
provided in paragraph (e) of this sec-
tion, no charge for searching (or in the 
case of a requester described under 5 
U.S.C. 552(a)(4)(A)(ii)(II), for duplica-
tion) will be assessed if PBGC has 
failed to comply with any time limit 
under 5 U.S.C. 552(a)(6). 

(1) Direct costs means those expendi-
tures which the PBGC actually incurs 
in searching for and duplicating (and in 
the case of commercial requesters, re-
viewing) documents to respond to a re-
quest under FOIA and this part. Direct 
costs include, for example, the salary 
of the employee performing work (i.e., 
the basic rate of pay plus benefits) or 
an established average pay for a homo-
geneous class of personnel (e.g., all ad-
ministrative/clerical or all profes-
sional/executive), and the cost of oper-
ating duplicating machinery. Not in-
cluded in direct costs are overhead ex-
penses such as costs of space, and heat-
ing or lighting the facility in which the 
records are stored. 

(2) Search means all time spent look-
ing for material that is responsive to a 
request under FOIA and this part, in-
cluding page-by-page or line-by-line 
identification of materials within a 
document, if required, and may be done 
manually or by computer using exist-
ing programming. ‘‘Search should be 
distinguished from ‘‘review’’ which is 
defined in paragraph (a)(3) of this sec-
tion. 

(3) Review means the process of exam-
ining documents located in response to 

a request under FOIA and this part to 
determine whether any portion of any 
document located is permitted or re-
quired to be withheld. It also includes 
processing any documents for disclo-
sure, e.g., doing all that is necessary to 
excise them and otherwise prepare 
them for release. Review does not in-
clude time spent resolving general 
legal or policy issues regarding the ap-
plication of exemptions. 

(4) Duplication means the process of 
making a copy of a document nec-
essary to respond to a request under 
FOIA and this part, in a form that is 
reasonably usable by the requester. 
Copies can take the form of paper copy, 
microform, audio-visual materials, or 
machine readable documentation (e.g., 
magnetic tape or disk), among others. 

(b) Categories of requesters. Requesters 
who seek access to records under FOIA 
and this part are divided into four cat-
egories: commercial use requesters, 
educational and noncommercial sci-
entific institutions, representatives of 
the news media, and all other request-
ers. The PBGC will determine the cat-
egory of a requester and charge fees ac-
cording to the following rules. 

(1) Commercial use requesters. When 
records are requested for commercial 
use, the PBGC will assess charges, as 
provided in this subpart, for the full di-
rect costs of searching for, reviewing 
for release, and duplicating the records 
sought. Fees for search and review may 
be charged even if the record searched 
for is not found or if, after it is found, 
it is determined that the request to in-
spect it may be denied under the provi-
sions of subsection (b) of FOIA and this 
part. 

(i) ‘‘Commercial use’’ request means a 
request from or on behalf of one who 
seeks information for a use or purpose 
that furthers the commercial, trade, or 
profit interests of the requester or the 
person on whose behalf the request is 
made. 

(ii) In determining whether a request 
properly belongs in this category, the 
PBGC will look to the use to which a 
requester will put the documents re-
quested. Moreover, where the PBGC 
has reasonable cause to doubt the use 
to which a requester will put the 
records sought, or where that use is not 
clear from the request itself, the PBGC 
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will require the requester to provide 
clarification before assigning the re-
quest to this category. 

(2) Educational and noncommercial sci-
entific institution requesters. When 
records are requested by an edu-
cational or noncommercial scientific 
institution, the PBGC will assess 
charges, as provided in this subpart, for 
the full direct cost of duplication only, 
excluding charges for the first 100 
pages. 

(i) Educational institution means a 
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of graduate higher education, an 
institution of undergraduate higher 
education, an institution of profes-
sional education, and an institution of 
vocational education, which operates a 
program or programs of scholarly re-
search. 

(ii) Noncommercial scientific institution 
means an institution that is not oper-
ated on a ‘‘commercial’’ basis as that 
term is defined in paragraph (b)(1)(i) of 
this section, and which is operated 
solely for the purpose of conducting 
scientific research the results of which 
are not intended to promote any par-
ticular product or industry. 

(iii) To be eligible for inclusion in 
this category, requesters must show 
that the request is being made as au-
thorized by and under the auspices of a 
qualifying institution and that the 
records are not sought for a commer-
cial use, but are sought in furtherance 
of scholarly (if the request is from an 
educational institution) or scientific (if 
the request is from a noncommercial 
scientific institution) research. 

(3) Requesters who are representatives 
of the news media. When records are re-
quested by representatives of the news 
media, the PBGC will assess charges, 
as provided in this subpart, for the full 
direct cost of duplication only, exclud-
ing charges for the first 100 pages. 

(i) Representative of the news media 
means any person actively gathering 
news for an entity that is organized 
and operated to publish or broadcast 
news to the public. The term news 
means information that is about cur-
rent events or that would be of current 
interest to the public. Examples of 
news media entities include television 
or radio stations broadcasting to the 

public at large, and publishers of peri-
odicals (but only in those instances 
when they can qualify as disseminators 
of ‘‘news’’) who make their products 
available for purchase or subscription 
by the general public. These examples 
are not intended to be all-inclusive. 
‘‘Freelance’’ journalists may be re-
garded as working for a news organiza-
tion if they can demonstrate a solid 
basis for expecting publication through 
that organization, even though not ac-
tually employed by it. 

(ii) To be eligible for inclusion in this 
category, the request must not be 
made for a commercial use. A request 
for records supporting the news dis-
semination function of the requester 
who is a representative of the news 
media shall not be considered to be a 
request that is for a commercial use. 

(4) All other requesters. When records 
are requested by requesters who do not 
fit into any of the categories in para-
graphs (b)(1) through (b)(3) of this sec-
tion, the PBGC will assess charges, as 
provided in this subpart, for the full di-
rect cost of searching for and dupli-
cating the records sought, with the ex-
ceptions that there will be no charge 
for the first 100 pages of duplication 
and the first two hours of manual 
search time (or its cost equivalent in 
computer search time). Notwith-
standing the preceding sentence, there 
will be no charge for search time in the 
event of requests under the Privacy 
Act of 1974 from subjects of records 
filed in the PBGC’s systems of records 
for the disclosure of records about 
themselves. Search fees, where applica-
ble, may be charged even if the record 
searched for is not found. 

(c) Aggregation of requests. If the 
PBGC reasonably believes that a re-
quester or group of requesters is at-
tempting to break a request down into 
a series of requests for the purpose of 
evading the assessment of fees, the 
PBGC will aggregate any such requests 
and charge accordingly. In no case will 
the PBGC aggregate multiple requests 
on unrelated subjects from one re-
quester. 

(d) Waiver or reduction of charges. Cir-
cumstances under which searching, re-
view, and duplication facilities or serv-
ices may be made available to the re-
quester without charge or at a reduced 
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charge are set forth in § 4901.34 of this 
part. 

(e) Unusual or exceptional cir-
cumstances. Notwithstanding paragraph 
(a) of this section, if PBGC fails to 
comply with a time limit under 5 
U.S.C. 552(a)(6), PBGC may neverthe-
less assess a charge for searching (or in 
the case of a requester described under 
5 U.S.C. 552(a)(4)(A)(ii)(II), for duplica-
tion) if either paragraph (e)(1) or (2) of 
this section applies: 

(1) PBGC has determined that un-
usual circumstances apply and that 
more than 5,000 pages are necessary to 
respond to the request, provided that: 

(i) PBGC has provided timely written 
notice of this determination to the re-
quester; and 

(ii) PBGC has discussed with the re-
quester—or made three or more good- 
faith attempts to do so—via written 
mail, electronic mail, or telephone how 
the requester could effectively limit 
the scope of the request. 

(2) A court has determined that ex-
ceptional circumstances exist (as de-
fined in 5 U.S.C. 552(a)(6)(C)) and has 
issued an order excusing PBGC’s fail-
ure to comply with the time limit. 

[61 FR 34123, July 1, 1996, as amended at 82 
FR 26992, June 13, 2017] 

§ 4901.32 Fee schedule. 

(a) Charges for searching and review of 
records. Charges applicable under this 
subpart to the search for and review of 
records will be made according to the 
following fee schedule: 

(1) Search and review time. (i) Ordi-
nary search and review by custodial or 
clerical personnel, $1.75 for each one- 
quarter hour or fraction thereof of em-
ployee worktime required to locate or 
obtain the records to be searched and 
to make the necessary review; and (ii) 
search or review requiring services of 
professional or supervisory personnel 
to locate or review requested records, 
$4.00 for each one-quarter hour or frac-
tion thereof of professional or super-
visory personnel worktime. 

(2) Additional search costs. If the 
search for a requested record requires 
transportation of the searcher to the 
location of the records or transpor-
tation of the records to the searcher, at 
a cost in excess of $5.00, actual trans-

portation costs will be added to the 
search time cost. 

(3) Search in computerized records. 
Charges for information that is avail-
able in whole or in part in computer-
ized form will include the cost of oper-
ating the central processing unit (CPU) 
for that portion of operating time that 
is directly attributable to searching for 
records responsive to the request, per-
sonnel salaries apportionable to the 
search, and tape or printout production 
or an established agency-wide average 
rate for CPU operating costs and oper-
ator/programmer salaries involved in 
FOIA searches. Charges will be com-
puted at the rates prescribed in para-
graphs (a) and (b) of this section. 

(b) Charges for duplication of records. 
Charges applicable under this subpart 
for obtaining requested copies of 
records made available for inspection 
will be made according to the following 
fee schedule and subject to the fol-
lowing conditions. 

(1) Standard copying fee. $0.15 for each 
page of record copies furnished. This 
standard fee is also applicable to the 
furnishing of copies of available com-
puter printouts as stated in paragraph 
(a)(3) of this section. 

(2) Voluminous material. If the volume 
of page copy desired by the requester is 
such that the reproduction charge at 
the standard page rate would be in ex-
cess of $50, the person desiring repro-
duction may request a special rate 
quotation from the PBGC. 

(3) Limit of service. Not more than 10 
copies of any document will be fur-
nished. 

(4) Manual copying by requester. No 
charge will be made for manual copy-
ing by the requesting party of any doc-
ument made available for inspection 
under the provisions of this part. The 
PBGC shall provide facilities for such 
copying without charge at reasonable 
times during normal working hours. 

(5) Indexes. Pursuant to paragraph 
(a)(2) of FOIA copies of indexes or sup-
plements thereto which are maintained 
as therein provided but which have not 
been published will be provided on re-
quest at a cost not to exceed the direct 
cost of duplication. 

(c) Other charges. The scheduled fees, 
set forth in paragraphs (a) and (b) of 
this section, for furnishing records 
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made available for inspection and du-
plication represent the direct costs of 
furnishing the copies at the place of 
duplication. Upon request, single cop-
ies of the records will be mailed, post-
age prepaid, free of charge. Actual 
costs of transmitting records by special 
methods such as registered, certified, 
or special delivery mail or messenger, 
and of special handling or packaging, if 
required, will be charged in addition to 
the scheduled fees. 

§ 4901.33 Payment of fees. 
(a) Medium of payment. Payment of 

the applicable fees as provided in this 
subsection shall be made in cash, by 
U.S. postal money order, or by check 
payable to the PBGC. Postage stamps 
will not be accepted in lieu of cash, 
checks, or money orders as payment 
for fees specified in the schedule. Cash 
should not be sent by mail. 

(b) Advance payment or assurance of 
payment. Payment or assurance of pay-
ment before work is begun or contin-
ued on a request may be required under 
the following rules. 

(1) Where the PBGC estimates or de-
termines that charges allowable under 
the rules in this subpart are likely to 
exceed $250, the PBGC may require ad-
vance payment of the entire fee or as-
surance of payment, as follows: 

(i) Where the requester has a history 
of prompt payment of fees under this 
part, the PBGC will notify the re-
quester of the likely cost and obtain 
satisfactory assurance of full payment; 
or 

(ii) Where the requester has no his-
tory of payment for requests made pur-
suant to FOIA and this part, the PBGC 
may require the requester to make an 
advance payment of an amount up to 
the full estimated charges. 

(2) Where the requester has pre-
viously failed to pay a fee charged in a 
timely fashion (i.e., within 30 days of 
the date of the billing), the PBGC may 
require the requester to pay the full 
amount owed plus any applicable inter-
est as provided in paragraph (c) of this 
section (or demonstrate that he has, in 
fact, paid the fee) and to make an ad-
vance payment of the full amount of 
the estimated fee. 

(c) Late payment interest charges. The 
PBGC may assess late payment inter-

est charges on any amounts unpaid by 
the 31st day after the date a bill is sent 
to a requester. Interest will be assessed 
at the rate prescribed in 31 U.S.C. 3717 
and will accrue from the date the bill is 
sent. 

[61 FR 34123, July 1, 1996, as amended at 68 
FR 61358, Oct. 28, 2003] 

§ 4901.34 Waiver or reduction of 
charges. 

(a) The disclosure officer may waive 
or reduce fees otherwise applicable 
under this subpart when disclosure of 
the information is in the public inter-
est because it is likely to contribute 
significantly to public understanding 
of the operations or activities of the 
government and is not primarily in the 
commercial interest of the requester. A 
fee waiver request shall set forth full 
and complete information upon which 
the request for waiver is based. 

(b) The disclosure officer may reduce 
or waive fees applicable under this sub-
part when the requester has dem-
onstrated his inability to pay such 
fees. 

PART 4902—DISCLOSURE AND 
AMENDMENT OF RECORDS PER-
TAINING TO INDIVIDUALS UNDER 
THE PRIVACY ACT 

Sec. 
4902.1 Purpose and scope. 
4902.2 Definitions. 
4902.3 Procedures for determining existence 

of and requesting access to records. 
4902.4 Disclosure of record to an individual. 
4902.5 Procedures for requesting amendment 

of a record. 
4902.6 Action on request for amendment of a 

record. 
4902.7 Appeal of a denial of a request for 

amendment of a record. 
4902.8 Fees. 
4902.9 Privacy Act provisions for which 

PBGC claims an exemption. 
4902.10 Specific exemption: Personnel secu-

rity investigation records. 
4902.11 Specific exemptions: Office of In-

spector General investigative file sys-
tem. 

4902.12 Specific exemptions: Insider threat 
and data loss prevention. 

4902.13 Filing rules; computation of time. 

AUTHORITY: 5 U.S.C. 552a, 29 U.S.C. 
1302(b)(3). 
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SOURCE: 61 FR 34128, July 1, 1996, unless 
otherwise noted. 

§ 4902.1 Purpose and Scope. 
(a) Procedures. Sections 4902.3 

through 4902.7 establish procedures 
under which— 

(1) An individual may— 
(i) Determine whether PBGC main-

tains any system of records that con-
tains a record pertaining to the indi-
vidual; 

(ii) Obtain access to the individual’s 
record upon request; 

(iii) Make a request to amend the in-
dividual’s record; and 

(iv) Appeal a denial of a request to 
amend the individual’s record; and 

(2) PBGC will make an initial deter-
mination of a request to amend an in-
dividual’s record. 

(b) Fees. Section 4902.8 prescribes the 
fees for making copies of an individ-
ual’s record. 

(c) Privacy Act provisions. Section 
4902.9 summarizes the Privacy Act (5 
U.S.C. 552a) provisions for which PBGC 
claims an exemption for certain sys-
tems of records. 

(d) Exemptions. Sections 4902.10 
through 4902.12 set forth those systems 
of records that are exempted from cer-
tain disclosure and other provisions of 
the Privacy Act, and the reasons for 
the exemptions. 

[74 FR 27081, June 8, 2009, as amended at 84 
FR 32619, July 9, 2019] 

§ 4902.2 Definitions. 
In addition to terminology in part 

4001 of this chapter, as used in this 
part: 

Record means any item, collection, or 
grouping of information about an indi-
vidual that is maintained by an agen-
cy, including, but not limited to, his or 
her education, financial transactions, 
medical history, and criminal or em-
ployment history and that contains his 
or her name, or the identifying num-
ber, symbol, or other identifying par-
ticular assigned to the individual, such 
as a finger or voice print or a photo-
graph. 

System of records means a group of 
any records under the control of any 
agency from which information is re-
trieved by the name of the individual 
or by some identifying number, sym-

bol, or other identifying particular as-
signed to the individual. 

Working day means any weekday ex-
cepting Federal holidays. 

[61 FR 34128, July 1, 1996, as amended at 74 
FR 27081, June 8, 2009] 

§ 4902.3 Procedures for determining 
existence of and requesting access 
to records. 

(a) Any individual may submit a re-
quest to the Disclosure Officer, Pension 
Benefit Guaranty Corporation, for the 
purpose of learning whether a system 
of records maintained by the PBGC 
contains any record pertaining to the 
requestor or obtaining access to such a 
record. Such a request may be sent to 
the Disclosure Officer or made in per-
son between the hours of 9 a.m. and 4 
p.m. on any working day. Current in-
formation on how to make a request, 
including the Disclosure Officer’s mail-
ing address and location, can be ob-
tained on PBGC’s Web site, http:// 
www.pbgc.gov. 

(b) Each request submitted pursuant 
to paragraph (a) of this section shall 
include the name of the system of 
records to which the request pertains 
and the requester’s full name, home ad-
dress and date of birth, and shall 
prominently state the words, ‘‘Privacy 
Act Request.’’ If this information is in-
sufficient to enable the PBGC to iden-
tify the record in question, or to deter-
mine the identity of the requester (to 
ensure the privacy of the subject of the 
record), the disclosure officer shall re-
quest such further identifying data as 
the disclosure officer deems necessary 
to locate the record or to determine 
the identity of the requester. 

(c) Unless the request is only for no-
tification of the existence of a record 
and such notification is required under 
the Freedom of Information Act (5 
U.S.C. 552), the requester shall be re-
quired to provide verification of his or 
her identity to the PBGC as set forth 
in paragraph (c)(1) or (2) of this section, 
as appropriate. 

(1) If the request is made by mail, the 
requester shall submit a notarized 
statement establishing his or her iden-
tity. 

(2) If the request is made in person, 
the requester shall show identification 
satisfactory to the disclosure officer, 
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such as a driver’s license, employee 
identification, annuitant identification 
or Medicare card. 

(d) The disclosure officer shall re-
spond to the request in writing within 
10 working days after receipt of the re-
quest or of such additional information 
as may be required under paragraph (b) 
of this section. If a request for access 
to a record is granted, the response 
shall state when the record will be 
made available. 

[61 FR 34128, July 1, 1996, as amended at 68 
FR 61358, Oct. 28, 2003; 74 FR 27081, June 8, 
2009] 

§ 4902.4 Disclosure of record to an in-
dividual. 

(a) When the disclosure officer grants 
a request for access to records under 
§ 4902.3, such records shall be made 
available when the requester is advised 
of the determination or as promptly 
thereafter as possible. At the request-
er’s option, the record will be made 
available for the requester’s inspection 
and copying at the PBGC, between the 
hours of 9 a.m. and 4 p.m. on any work-
ing day, or a copy of the record will be 
mailed to the requester. Current infor-
mation on where the records may be 
inspected and copied can be obtained 
on PBGC’s Web site, http:// 
www.pbgc.gov. 

(b) If the requester desires to be ac-
companied by another individual dur-
ing the inspection and/or copying of 
the record, the requester shall, either 
when the record is made available or at 
any earlier time, submit to the disclo-
sure officer a signed statement identi-
fying such other individual and author-
izing such other individual to be 
present during the inspection and/or 
copying of the record. 

[61 FR 34128, July 1, 1996, as amended at 74 
FR 27082, June 8, 2009] 

§ 4902.5 Procedures for requesting 
amendment of a record. 

(a) Any individual about whom the 
PBGC maintains a record contained in 
a system of records may request that 
the record be amended. Such a request 
shall be submitted in the same manner 
described in § 4902.3(a). 

(b) Each request submitted under 
paragraph (a) of this section shall in-
clude the information described in 

§ 4902.3(b) and a statement specifying 
the changes to be made in the record 
and the justification therefor. The dis-
closure officer may request further 
identifying data as described in 
§ 4902.3(b). 

(c) An individual who desires assist-
ance in the preparation of a request for 
amendment of a record shall submit 
such request for assistance in writing 
to the Deputy General Counsel, Pen-
sion Benefit Guaranty Corporation. 
The Deputy General Counsel shall re-
spond to such request as promptly as 
possible. 

[61 FR 34128, July 1, 1996, as amended at 68 
FR 61358, Oct. 28, 2003] 

§ 4902.6 Action on request for amend-
ment of a record. 

(a) Within 20 working days after re-
ceipt by the PBGC of a request for 
amendment of a record under § 4902.5, 
unless for good cause shown the Direc-
tor of the PBGC extends such 20-day 
period, the disclosure officer shall no-
tify the requester in writing whether 
and to what extent the request shall be 
granted. To the extent that the request 
is granted, the disclosure officer shall 
cause the requested amendment to be 
made promptly. 

(b) When a request for amendment of 
a record is denied in whole or in part, 
the denial shall include a statement of 
the reasons therefor, the procedures for 
appealing such denial, and a notice 
that the requester has a right to assist-
ance in preparing an appeal of the de-
nial. 

(c) An individual who desires assist-
ance in preparing an appeal of a denial 
under this section shall submit a re-
quest to the Deputy General Counsel, 
Pension Benefit Guaranty Corporation. 
The Deputy General Counsel shall re-
spond to the request as promptly as 
possible, but in no event more than 30 
days after receipt. 

[61 FR 34128, July 1, 1996, as amended at 68 
FR 61359, Oct. 28, 2003; 74 FR 27082, June 8, 
2009] 

§ 4902.7 Appeal of a denial of a request 
for amendment of a record. 

(a) An appeal from a denial of a re-
quest for amendment of a record under 
§ 4902.6 shall be submitted, within 45 
days of receipt of the denial, to the 
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General Counsel, Pension Benefit Guar-
anty Corporation, unless the record 
subject to such request is one main-
tained by the Office of the General 
Counsel, in which event the appeal 
shall be submitted to the Director or 
Director’s designee, Pension Benefit 
Guaranty Corporation. The appeal 
shall state in detail the basis on which 
it is made and shall clearly state ‘‘Pri-
vacy Act Request’’ on the first page. In 
addition, the submission shall clearly 
state ‘‘Privacy Act Request’’ on the en-
velope (for mail, hand delivery, or com-
mercial delivery), in the subject line 
(for e-mail), or on the cover sheet (for 
fax). 

(b) Within 30 working days after the 
receipt of the appeal, unless for good 
cause shown the Director of the PBGC 
extends such 30-day period, the General 
Counsel or, where appropriate, the Di-
rector or Director’s designee, shall 
issue a decision in writing granting or 
denying the appeal in whole or in part. 
To the extent that the appeal is grant-
ed, the General Counsel or, where ap-
propriate, the Director or Director’s 
designee, shall cause the requested 
amendment to be made promptly. To 
the extent that the appeal is denied, 
the decision shall include the reasons 
for the denial and a notice of the re-
quester’s right to submit a brief state-
ment setting forth reasons for dis-
puting the denial of appeal, to seek ju-
dicial review of the denial pursuant to 
5 U.S.C. 552a(g)(1)(A), and to obtain fur-
ther information concerning the provi-
sions for judicial review under that sec-
tion. 

(c) An individual whose appeal has 
been denied in whole or in part may 
submit a brief summary statement set-
ting forth reasons for disputing such 
denial. Such statement shall be sub-
mitted within 30 days of receipt of the 
denial of the appeal to the Disclosure 
Officer. Any such statement shall be 
made available by the PBGC to anyone 
to whom the record is subsequently 
furnished and may also be accom-
panied, at the discretion of the PBGC, 
by a brief statement summarizing the 
PBGC’s reasons for refusing to amend 
the record. The PBGC shall also pro-
vide copies of the individual’s state-
ment of dispute to all prior recipients 
of the record with respect to whom an 

accounting of the disclosure of the 
record was maintained pursuant to 5 
U.S.C. 552a(c)(1). 

(d) To request further information 
concerning the provisions for judicial 
review, an individual shall submit such 
request in writing to the Deputy Gen-
eral Counsel, who shall respond to such 
request as promptly as possible. 

[61 FR 34128, July 1, 1996, as amended at 68 
FR 61359, Oct. 28, 2003; 74 FR 27082, June 8, 
2009; 74 FR 30212, June 25, 2009] 

§ 4902.8 Fees. 

When an individual requests a copy 
of his or her record under § 4902.4, 
charges for the copying shall be made 
according to the following fee schedule: 

(a) Standard copying fee. There shall 
be a charge of $0.15 per page of record 
copies furnished. Where the copying fee 
is less than $1.50, it shall not be as-
sessed. 

(b) Voluminous material. If the volume 
of page copy desired by the requester is 
such that the reproduction charge at 
the standard page rate would be in ex-
cess of $50, the individual desiring re-
production may request a special rate 
quotation from the PBGC. 

(c) Manual copying by requester. No 
charge will be made for manual copy-
ing by the requester of any document 
made available for inspection under 
§ 4902.4. The PBGC shall provide facili-
ties for such copying without charge 
between the hours of 9 a.m. and 4 p.m. 
on any working day. 

§ 4902.9 Privacy Act provisions for 
which PBGC claims an exemption. 

Subsections 552a(j) and (k) of title 5, 
U.S.C., authorize PBGC to exempt sys-
tems of records meeting certain cri-
teria from various other subsections of 
section 552a. This section contains a 
summary of the Privacy Act provisions 
for which PBGC claims an exemption 
for the systems of records discussed in 
this part pursuant to, and to the extent 
permitted by, subsections 552a(j) and 
(k): 

(a) Subsection (c)(3) of 5 U.S.C. 552a 
requires an agency to make available 
to the individual named in the records 
an accounting of each disclosure of 
records. 
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(b) Subsection (c)(4) of 5 U.S.C. 552a 
requires an agency to inform any per-
son or other agency to which a record 
has been disclosed of any correction or 
notation of dispute the agency has 
made to the record in accordance with 
subsection (d) of the Privacy Act. 

(c) Subsections (d)(1) through (4) of 5 
U.S.C. 552a require an agency to permit 
an individual to gain access to records 
about the individual, to request amend-
ment of such records, to request a re-
view of an agency decision not to 
amend such records, and to provide a 
statement of disagreement about a dis-
puted record to be filed and disclosed 
with the disputed record. 

(d) Subsection (e)(1) of 5 U.S.C. 552a 
requires an agency to maintain in its 
records only such information about an 
individual that is relevant and nec-
essary to accomplish a purpose re-
quired by statute or executive order of 
the President. 

(e) Subsection (e)(2) of 5 U.S.C. 552a 
requires an agency to collect informa-
tion to the greatest extent practicable 
directly from the subject individual 
when the information may result in ad-
verse determinations about an individ-
ual’s rights, benefits, and privileges 
under federal programs. 

(f) Subsection (e)(3) of 5 U.S.C. 552a 
requires an agency to inform each per-
son whom it asks to supply informa-
tion of the authority under which the 
information is sought, whether disclo-
sure is mandatory or voluntary, the 
principal purpose(s) for which the in-
formation will be used, the routine 
uses that may be made of the informa-
tion, and the effects of not providing 
the information. 

(g) Subsection (e)(4)(G) and (H) of 5 
U.S.C. 552a requires an agency to pub-
lish a FEDERAL REGISTER notice of its 
procedures whereby an individual can 
be notified upon request whether the 
system of records contains information 
about the individual, how to gain ac-
cess to any record about the individual 
contained in the system, and how to 
contest its content. 

(h) Subsection (e)(5) of 5 U.S.C. 552a 
requires an agency to maintain its 
records with such accuracy, relevance, 
timeliness, and completeness as is rea-
sonably necessary to ensure fairness to 

the individual in making any deter-
mination about the individual. 

(i) Subsection (e)(8) of 5 U.S.C. 552a 
requires an agency to make reasonable 
efforts to serve notice on an individual 
when any record on such individual is 
made available to any person under 
compulsory legal process when such 
process becomes a matter of public 
record. 

(j) Subsection (f) of 5 U.S.C. 552a re-
quires an agency to establish proce-
dures whereby an individual can be no-
tified upon request if any system of 
records named by the individual con-
tains a record pertaining to the indi-
vidual, obtain access to the record, and 
request amendment. 

(k) Subsection (g) of 5 U.S.C. 552a 
provides for civil remedies if an agency 
fails to comply with the access and 
amendment provisions of subsections 
(d)(1) and (d)(3), and with other provi-
sions of the Privacy Act, or any rule 
promulgated thereunder, in such a way 
as to have an adverse effect on an indi-
vidual. 

[74 FR 27082, June 8, 2009] 

§ 4902.10 Specific exemption: Per-
sonnel Security Investigation 
Records. 

(a) Exemption. Under the authority 
granted by 5 U.S.C. 552a(k)(5), PBGC 
hereby exempts the system of records 
entitled ‘‘PBGC–12, Personnel Security 
Investigation Records—PBGC’’ from 
the provisions of 5 U.S.C. 552a (c)(3), 
(d), (e)(1), (e)(4)(G), (H), and (I), and (f), 
to the extent that the disclosure of 
such material would reveal the iden-
tity of a source who furnished informa-
tion to PBGC under an express promise 
of confidentiality or, before September 
27, 1975, under an implied promise of 
confidentiality. 

(b) Reasons for Exemption. The reasons 
for asserting this exemption are to in-
sure the gaining of information essen-
tial to determining suitability and fit-
ness for PBGC employment or for work 
for PBGC as a contractor or as an em-
ployee of a contractor, access to infor-
mation, and security clearances, to in-
sure that full and candid disclosures 
are obtained in making such deter-
minations, to prevent subjects of such 
determinations from thwarting the 
completion of such determinations, and 
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to avoid revealing the identities of per-
sons who furnish information to PBGC 
in confidence. 

[74 FR 27082, June 8, 2009] 

§ 4902.11 Specific exemptions: Office of 
Inspector General Investigative File 
System. 

(a) Criminal Law Enforcement—(1) Ex-
emption. Under the authority granted 
by 5 U.S.C. 552a(j)(2), PBGC hereby ex-
empts the system of records entitled 
‘‘PBGC–17, Office of Inspector General 
Investigative File System—PBGC’’ 
from the provisions of 5 U.S.C. 552a 
(c)(3), (c)(4), (d)(1) through (4), (e)(1) 
through (3), (e)(4)(G) and (H), (e)(5), 
(e)(8), (f), and (g) because the system 
contains information pertaining to the 
enforcement of criminal laws. 

(2) Reasons for exemption. The reasons 
for asserting this exemption are: 

(i) Disclosure to the individual 
named in the record pursuant to sub-
sections (c)(3), (c)(4), or (d)(1) through 
(4) could seriously impede or com-
promise the investigation by alerting 
the target(s), subjecting a potential 
witness or witnesses to intimidation or 
improper influence, and leading to de-
struction of evidence. 

(ii) Application of subsection (e)(1) is 
impractical because the relevance of 
specific information might be estab-
lished only after considerable analysis 
and as the investigation progresses. Ef-
fective law enforcement requires the 
Office of Inspector General to keep in-
formation that may not be relevant to 
a specific Office of Inspector General 
investigation, but which may provide 
leads for appropriate law enforcement 
and to establish patterns of activity 
that might relate to the jurisdiction of 
the Office of Inspector General and/or 
other agencies. 

(iii) Application of subsection (e)(2) 
would be counterproductive to per-
formance of a criminal investigation 
because it would alert the individual to 
the existence of an investigation. 

(iv) Application of subsection (e)(3) 
could discourage the free flow of infor-
mation in a criminal law enforcement 
inquiry. 

(v) The requirements of subsections 
(e)(4)(G) and (H), and (f) do not apply 
because this system is exempt from the 
provisions of subsection (d). Neverthe-

less, PBGC has published notice of its 
notification, access, and contest proce-
dures because access is appropriate in 
some cases. 

(vi) Although the Office of Inspector 
General endeavors to maintain accu-
rate records, application of subsection 
(e)(5) is impractical because maintain-
ing only those records that are accu-
rate, relevant, timely, and complete 
and that assure fairness in determina-
tion is contrary to established inves-
tigative techniques. Information that 
may initially appear inaccurate, irrele-
vant, untimely, or incomplete may, 
when collated and analyzed with other 
available information, become more 
pertinent as an investigation pro-
gresses. 

(vii) Application of subsection (e)(8) 
could prematurely reveal an ongoing 
criminal investigation to the subject of 
the investigation. 

(viii) The provisions of subsection (g) 
do not apply to this system if an ex-
emption otherwise applies. 

(b) Other Law Enforcement—(1) Exemp-
tion. Under the authority granted by 5 
U.S.C. 552a(k)(2), PBGC hereby exempts 
the system of records entitled ‘‘PBGC– 
17, Office of Inspector General Inves-
tigative File System—PBGC’’ from the 
provisions of 5 U.S.C. 552a(c)(3), (d)(1) 
through (4), (e)(1), (e)(4)(G) and (H), and 
(f) for the same reasons as stated in 
paragraph (a)(2) of this section, that is, 
because the system contains investiga-
tory material compiled for law enforce-
ment purposes other than material 
within the scope of subsection 
552a(j)(2). 

(2) Reasons for exemption. The reasons 
for asserting this exemption are be-
cause the disclosure and other require-
ments of the Privacy Act could sub-
stantially compromise the efficacy and 
integrity of the Office of Inspector 
General operations. Disclosure could 
invade the privacy of other individuals 
and disclose their identity when they 
were expressly promised confiden-
tiality. Disclosure could interfere with 
the integrity of information which 
would otherwise be subject to privi-
leges (see, e.g., 5 U.S.C. 552(b)(5)), and 
which could interfere with other im-
portant law enforcement concerns (see, 
e.g., 5 U.S.C. 552(b)(7)). 
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(c) Federal Civilian or Contract Em-
ployment—(1) Exemption. Under the au-
thority granted by 5 U.S.C. 552a(k)(5), 
PBGC hereby exempts the system of 
records entitled ‘‘PBGC–17, Office of In-
spector General Investigative File Sys-
tem—PBGC’’ from the provisions of 5 
U.S.C. 552a(c)(3), (d)(1) through (4), 
(e)(1), (e)(4)(G) and (H), and (f) because 
the system contains investigatory ma-
terial compiled for the purpose of de-
termining eligibility or qualifications 
for federal civilian or contract employ-
ment. 

(2) Reason for exemption. The reason 
for asserting this exemption is to pro-
tect from disclosure the identity of a 
confidential source when an express 
promise of confidentiality has been 
given to obtain information from 
sources who would otherwise be unwill-
ing to provide necessary information. 

[74 FR 27082, June 8, 2009] 

§ 4902.12 Specific exemptions: Insider 
Threat and Data Loss Prevention. 

(a) Exemption. Under the authority 
granted by 5 U.S.C. 552a(k)(2), PBGC 
hereby exempts the system of records 
entitled ‘‘PBGC–26, PBGC Insider 
Threat and Data Loss Prevention— 
PBGC’’ from the provisions of 5 U.S.C. 
552a(c)(3), (d), (e)(1), (e)(4)(G), (H), and 
(I) and (f). 

(b) Reasons for exemption. The reasons 
for asserting the exemption in this sec-
tion are because the disclosure and 
other requirements of the Privacy Act 
could substantially compromise the ef-
ficacy and integrity of PBGC’s ability 
to investigate insider threat activities 
and the improper exfiltration of per-
sonally identifiable information. Dis-
closure could invade the privacy of 
other individuals and disclose their 
identity when they were expressly 
promised confidentiality. Disclosure 
could interfere with the integrity of in-
formation which would otherwise be 
subject to privileges, see, e.g., 5 U.S.C. 
552(b)(5), and which could interfere 
with other important law enforcement 
concerns, see, e.g., 5 U.S.C. 552(b)(7). 

[84 FR 32619, July 9, 2019, as amended at 85 
FR 63447, Oct. 8, 2020] 

§ 4902.13 Filing rules; computation of 
time. 

(a) Filing rules—(1) Where to file. See 
§ 4000.4 of this chapter for information 
on where to file a submission under 
this part with the PBGC. 

(2) Method of filing. The PBGC applies 
the rules in subpart A of part 4000 of 
this chapter to determine permissible 
methods of filing with the PBGC under 
this part. 

(3) Date of filing. The PBGC applies 
the rules in subpart C of part 4000 of 
this chapter to determine the date that 
a submission under this part was filed 
with the PBGC. 

(b) Computation of time. The PBGC ap-
plies the rules in subpart D of part 4000 
of this chapter to compute any time 
period for filing under this part. 

[68 FR 61359, Oct. 28, 2003. Redesignated at 74 
FR 27082, June 8, 2009. Redesignated at 84 FR 
32619, July 9, 2019] 

PART 4903—DEBT COLLECTION 

Subpart A—General Provisions 

Sec. 
4903.1 What definitions apply to this part? 
4903.2 What do these regulations cover? 
4903.3 Do these regulations adopt the Fed-

eral Claims Collection Standards 
(FCCS)? 

4903.4 What rules apply for purposes of fil-
ing with PBGC, determining dates of fil-
ings, and computation of time? 

Subpart B—Procedures to Collect Debts 
Owed to PBGC 

4903.5 What notice will PBGC send to a 
debtor when collecting a debt owed to 
PBGC? 

4903.6 How will PBGC add interest, penalty 
charges, and administrative costs to a 
debt owed to PBGC? 

4903.7 When will PBGC allow a debtor to 
pay a debt owed to PBGC in installments 
instead of a lump sum? 

4903.8 When will PBGC compromise a debt 
owed to PBGC? 

4903.9 When will PBGC suspend or termi-
nate debt collection on a debt owed to 
PBGC? 

4903.10 When will PBGC transfer a debt 
owed to PBGC to the Treasury Depart-
ment’s Financial Management Service 
for collection? 

4903.11 How will PBGC use administrative 
offset (offset of non-tax Federal pay-
ments) to collect a debt owed to PBGC? 
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4903.12 How will PBGC use tax refund offset 
to collect a debt owed to PBGC? 

4903.13 How will PBGC offset a Federal em-
ployee’s salary to collect a debt owed to 
PBGC? 

4903.14 How will PBGC use administrative 
wage garnishment to collect a debt owed 
to PBGC from a debtor’s wages? 

4903.15 How will PBGC report debts owed to 
credit bureaus to PBGC? 

4903.16 How will PBGC refer debts owed to 
private collection agencies to PBGC? 

4903.17 When will PBGC refer debts owed to 
the Department of Justice to PBGC? 

4903.18 Will a debtor who owes a debt to 
PBGC or another Federal agency, and 
persons controlled by or controlling such 
debtors, be ineligible for Federal loan as-
sistance, grants, cooperative agreements, 
or other sources of Federal funds? 

4903.19 How does a debtor request a special 
review based on a change in cir-
cumstances such as a catastrophic ill-
ness, divorce, death, or disability? 

4903.20 Will PBGC issue a refund if money is 
erroneously collected on a debt? 

Subpart C—Procedures for Offset of PBGC 
Payments to Collect Debts Owed to 
Other Federal Agencies 

4903.21 How do other Federal agencies use 
the offset process to collect debts from 
payments issued by PBGC? 

4903.22 What does PBGC do upon receipt of 
a request to offset the salary of a PBGC 
employee to collect a debt owed by the 
employee to another Federal agency? 

AUTHORITY: 5 U.S.C. 5514; 29 U.S.C. 1302(b); 
31 U.S.C. 3701–3719, 3720A; 5 CFR part 550, sub-
part K; 31 CFR part 285; 31 CFR parts 900–904. 

SOURCE: 75 FR 68205, Nov. 5, 2010, unless 
otherwise noted. 

Subpart A—General Provisions 
§ 4903.1 What definitions apply to this 

part? 
The following terms are defined in 

§ 4001.2 of this chapter: Code, PBGC, 
and Person. In addition, for purposes of 
this part: 

Administrative offset or offset means 
withholding funds payable by the 
United States (including funds payable 
by the United States on behalf of a 
state government) to, or held by the 
United States for, a person to satisfy a 
debt owed by the person. The term 
‘‘administrative offset’’ can include, 
but is not limited to, the offset of Fed-
eral salary, vendor, retirement, and So-
cial Security benefit payments. The 

terms ‘‘centralized administrative off-
set’’ and ‘‘centralized offset’’ refer to 
the process by which the Treasury De-
partment’s Financial Management 
Service offsets Federal payments 
through the Treasury Offset Program. 

Administrative wage garnishment 
means the process by which a Federal 
agency orders a non-Federal employer 
to withhold amounts from a debtor’s 
wages to satisfy a debt, as authorized 
by 31 U.S.C. 3720D, 31 CFR 285.11, and 
this part. 

Agency or Federal agency means an 
executive department or agency; a 
military department; the United States 
Postal Service; the Postal Regulatory 
Commission; any nonappropriated fund 
instrumentality described in 5 U.S.C. 
2105(c); the United States Senate; the 
United States House of Representa-
tives; any court, court administrative 
office, or instrumentality in the judi-
cial or legislative branches of the Gov-
ernment; or a Government corporation. 

Creditor agency means any Federal 
agency that is owed a debt. 

Debt means any amount of money, 
funds or property that has been deter-
mined by an appropriate official of the 
Federal Government to be owed to the 
United States government, including 
government-owned corporations, by a 
person. As used in this part, the term 
‘‘debt’’ can include a debt owed to 
PBGC, but does not include debts aris-
ing under the Internal Revenue Code of 
1986 (26 U.S.C. 1 et seq.). 

Debtor means a person who owes a 
debt to the United States. 

Delinquent debt means a debt that has 
not been paid by the date specified in 
the agency’s initial written demand for 
payment or applicable agreement or in-
strument (including a post-delinquency 
payment agreement) unless other satis-
factory payment arrangements have 
been made. 

Disposable pay has the same meaning 
as that term is defined in 5 CFR 
550.1103. 

Employee or Federal employee means a 
current employee of PBGC or other 
Federal agency, including a current 
member of the uniformed services, in-
cluding the Army, Navy, Air Force, 
Marine Corps, Coast Guard, Commis-
sioned Corps of the National Oceanic 
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and Atmospheric Administration, Com-
missioned Corps of the Public Health 
Service, the National Guard, and the 
reserve forces of the uniformed serv-
ices. 

FCCS means the Federal Claims Col-
lection Standards, 31 CFR parts 900–904. 

Financial Management Service (FMS) 
means the Treasury Department bu-
reau that is responsible for the central-
ized collection of delinquent debts 
through the offset of Federal payments 
and other means. 

Payment agency or Federal payment 
agency means any Federal agency that 
transmits payment requests in the 
form of certified payment vouchers, or 
other similar forms, to a disbursing of-
ficial for disbursement. The payment 
agency may be the agency that em-
ploys the debtor. In some cases, PBGC 
may be both the creditor agency and 
payment agency. 

Salary offset means a type of adminis-
trative offset to collect a debt under 
Section 5514 of Title 5 of the United 
States Code and 5 CFR part 550, sub-
part K by deduction(s) at one or more 
officially established pay intervals 
from the current pay account of an em-
ployee with or without his or her con-
sent. 

Tax debt means a debt arising under 
the Code. 

Tax refund offset means the reduction 
by the IRS of a tax overpayment pay-
able to a taxpayer by the amount of 
past-due, legally enforceable debt owed 
by that taxpayer to a Federal agency 
pursuant to Treasury regulations. 

§ 4903.2 What do these regulations 
cover? 

(a) Scope. This part provides proce-
dures for the collection of debts owed 
to PBGC, other than those subject to 
recoupment (29 CFR 4022, subpart E). 
This part also provides procedures for 
collection of other debts owed to the 
United States when a request for offset 
of a payment, for which PBGC is the 
payment agency, is received by PBGC 
from another agency (for example, 
when a PBGC employee owes a student 
loan debt to the United States Depart-
ment of Education). 

(b) Applicability. 
(1) This part applies to PBGC when 

collecting a debt owed to PBGC; to per-

sons who owe debts to PBGC; to per-
sons controlled by or controlling per-
sons who owe debts to a Federal agen-
cy, and to Federal agencies requesting 
offset of a payment issued by PBGC as 
a payment agency (including salary 
payments to PBGC employees). 

(2) This part does not apply to debts 
owed to PBGC being collected through 
recoupment under subpart E of part 
4022 of this chapter. Benefits paid by 
PBGC generally will not be offset, sub-
ject to limited exceptions (e.g., in cer-
tain fiduciary breach situations). 

(3) This part does not apply to tax 
debts, to any debt based in whole or in 
part on conduct in violation of the 
antitrust laws, nor to any debt for 
which there is an indication of fraud or 
misrepresentation, as described in 
§ 900.3 of the FCCS, unless the debt is 
returned by the Department of Justice 
to PBGC for handling. 

(4) Nothing in this part precludes the 
use of other statutory or regulatory 
authority to collect or dispose of any 
debt. See, for example, 5 U.S.C. 5705, 
Advancements and Deductions, which 
authorizes PBGC to recover travel ad-
vances by offset of up to 100 percent of 
a Federal employee’s accrued pay. See, 
also, 5 U.S.C. 4108, governing the collec-
tion of training expenses. 

(5) To the extent that provisions of 
laws, other regulations, and PBGC en-
forcement policies differ from the pro-
visions of this part, those provisions of 
law, other regulations, and PBGC en-
forcement policies apply to the remis-
sion or mitigation of fines, penalties, 
and forfeitures, and to debts arising 
under ERISA, rather than the provi-
sions of this part. 

(c) Additional policies and procedures. 
PBGC may, but is not required to, pro-
mulgate additional policies and proce-
dures consistent with this part, the 
FCCS, and other applicable law, poli-
cies, and procedures. 

(1) PBGC does not intend this regula-
tion to prohibit PBGC from demanding 
the return of specific property or the 
payment of its value. 

(2) The failure of PBGC to comply 
with any provision in this regulation 
will not serve as a defense to the exist-
ence of the debt. 

(d) Duplication not required. Nothing 
in this part requires PBGC to duplicate 
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notices or administrative proceedings 
required by contract, this part, or 
other laws or regulations. 

(e) Use of multiple collection remedies 
allowed. PBGC and other Federal agen-
cies may simultaneously use multiple 
collection remedies to collect a debt, 
except as prohibited by law. This part 
is intended to promote aggressive debt 
collection, using for each debt all 
available and appropriate collection 
remedies. To provide PBGC with flexi-
bility in determining which remedies 
will be most efficient in collecting the 
particular debt, these remedies are not 
listed in any prescribed order. 

§ 4903.3 Do these regulations adopt the 
Federal Claims Collection Stand-
ards (FCCS)? 

This part adopts and incorporates all 
provisions of FCCS. This part also sup-
plements the FCCS by prescribing pro-
cedures consistent with FCCS, as nec-
essary and appropriate for PBGC oper-
ations. 

§ 4903.4 What rules apply for purposes 
of filing with PBGC, determining 
dates of filings, and computation of 
time? 

(a) How and where to file. PBGC ap-
plies the rules in subpart A of part 4000 
of this chapter to determine permis-
sible methods of filing with PBGC 
under this part. See § 4000.4 of this chap-
ter for information on where to file. 

(b) Date of filing. PBGC applies the 
rules in subpart C of part 4000 of this 
chapter to determine the date that a 
submission under this part was filed 
with PBGC. 

(c) Computation of time. PBGC applies 
the rules of subpart D of part 4000 of 
this chapter to compute any time pe-
riod under this part. 

Subpart B—Procedures To Collect 
Debts Owed to PBGC 

§ 4903.5 What notice will PBGC send to 
a debtor when collecting a debt 
owed to PBGC? 

(a) Notice requirements. PBGC will col-
lect debts owed to PBGC. PBGC will 
promptly send at least one written no-
tice to a debtor informing the debtor of 
the consequences of failing to pay or 
otherwise resolve a debt owed to PBGC. 

The notice(s) will be sent to the debtor 
at the most current address of the 
debtor in PBGC’s records. Generally, 
before starting the collection actions 
described in §§ 4903.6 and 4903.10 through 
4903.18 of this part, PBGC will send no 
more than two written notices to the 
debtor. The notice will explain why the 
debt is owed to PBGC, the amount of 
the debt, how a debtor may pay the 
debt or make alternate repayment ar-
rangements, how a debtor may review 
non-privileged documents related to 
the debt, how a debtor may dispute the 
debt, the collection remedies available 
to PBGC if the debtor refuses or other-
wise fails to pay the debt, and other 
consequences to the debtor if the debt 
is not paid. Except as otherwise pro-
vided in paragraph (b) of this section, 
the written notice(s) will explain to the 
debtor: 

(1) The nature and amount of the 
debt, and the facts giving rise to the 
debt; 

(2) How interest, penalties, and ad-
ministrative costs are added to the 
debt, the date by which payment must 
be made to avoid such charges, and 
that such assessments must be made 
unless excused in accordance with 31 
CFR 901.9 (see § 4903.6 of this part); 

(3) The date by which payment 
should be made to avoid the enforced 
collection actions described in para-
graph (a)(6) of this section; 

(4) PBGC’s willingness to discuss al-
ternative payment arrangements and 
how the debtor may enter into a writ-
ten agreement to repay the debt under 
terms acceptable to PBGC (see § 4903.7 
of this part); 

(5) The name, address, and telephone 
number of a contact person or office 
within PBGC; 

(6) PBGC’s intention to enforce col-
lection by taking one or more of the 
following actions if the debtor fails to 
pay or otherwise resolve the debt: 

(i) Offset. Offset the debtor’s receipt 
of Federal payments, including income 
tax refunds, salary, certain benefit 
payments (such as Social Security), 
Federal retirement (i.e., CSRS or 
FERS), vendor, travel reimbursements 
and advances, and other Federal pay-
ments (see §§ 4903.11 through 4903.13 of 
this part); 
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(ii) Private collection agency. Refer the 
debt to a private collection agency (see 
§ 4903.16 of this part); 

(iii) Credit bureau reporting. Report 
the debt to a credit bureau (see § 4903.15 
of this part); 

(iv) Administrative wage garnishment. 
Garnish the debtor’s wages through ad-
ministrative wage garnishment (see 
§ 4903.14 of this part); 

(v) Litigation. Whether PBGC will ini-
tiate litigation under 29 U.S.C. 1302 to 
collect the debt or refer the debt to the 
Department of Justice to initiate liti-
gation to collect the debt (see § 4903.17 
of this part); 

(vi) Treasury Department’s Financial 
Management Service. Refer the debt to 
the Financial Management Service for 
collection (see § 4903.10 of this part); 

(7) That debts over 180 days delin-
quent must be referred to the Financial 
Management Service for the collection 
actions described in paragraph (a)(6) of 
this section (see § 4903.10 of this part); 

(8) How the debtor may inspect and 
copy non-privileged records related to 
the debt; 

(9) How the debtor may request a re-
view of PBGC’s determination that the 
debtor owes a debt to PBGC and 
present evidence that the debt is not 
delinquent or legally enforceable (see 
§§ 4903.11(c) and 4903.12(c) of this part); 

(10) How a debtor who is an indi-
vidual may request a hearing if PBGC 
intends to garnish the debtor’s private 
sector (i.e., non-Federal) wages (see 
§ 4903.14(a) of this part), including: 

(i) The method and time period for 
requesting a hearing; 

(ii) That a request for a hearing, 
timely filed on or before the 15th busi-
ness day following the date of the mail-
ing of the notice, will stay the com-
mencement of administrative wage 
garnishment, but not other collection 
procedures; and 

(iii) The name and address of the of-
fice to which the request for a hearing 
should be sent. 

(11) How a debtor who is an indi-
vidual and a Federal employee subject 
to Federal salary offset may request a 
hearing (see § 4903.13(e) of this part), in-
cluding: 

(i) The method and time period for 
requesting a hearing; 

(ii) That a request for a hearing, 
timely filed on or before the 15th day 
following receipt of the notice, will 
stay the commencement of salary off-
set, but not other collection proce-
dures; 

(iii) The name and address of the of-
fice to which the request for a hearing 
should be sent; 

(iv) That PBGC will refer the debt to 
the debtor’s employing agency or to 
the Financial Management Service to 
implement salary offset, unless the em-
ployee files a timely request for a hear-
ing; 

(v) That a final decision on the hear-
ing, if requested, will be issued at the 
earliest practicable date, but not later 
than 60 days after the filing of the re-
quest for a hearing, unless the em-
ployee requests and the hearing official 
grants a delay in the proceedings; 

(vi) That any knowingly false or friv-
olous statements, representations, or 
evidence may subject the Federal em-
ployee to penalties under the False 
Claims Act (31 U.S.C. 3729–3731) or 
other applicable statutory authority, 
and criminal penalties under 18 U.S.C. 
286, 287, 1001, and 1002, or other applica-
ble statutory authority; 

(vii) That unless prohibited by con-
tract or statute, amounts paid on or 
deducted for the debt which are later 
waived or found not owed to the United 
States will be promptly refunded to the 
employee; and 

(viii) That proceedings with respect 
to such debt are governed by 5 U.S.C. 
5514 and 31 U.S.C. 3716. 

(12) How the debtor may request a 
waiver of the debt, if applicable. See, 
for example, §§ 4903.6 and 4903.13(f) of 
this part. 

(13) How the debtor’s spouse may 
claim his or her share of a joint income 
tax refund by filing Form 8379 with the 
Internal Revenue Service (see http:// 
www.irs.gov); 

(14) How the debtor may exercise 
other rights and remedies, if any, 
available to the debtor under statutory 
or regulatory authority under which 
the debt arose. 

(15) That certain debtors and, if ap-
plicable, persons controlled by or con-
trolling such debtors, may be ineligible 
for Federal Government loans, guaran-
ties and insurance, grants, cooperative 
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agreements or other Federal funds (see 
28 U.S.C. 3201(e); 31 U.S.C. 3720B, 31 
CFR 285.13, and § 4903.18(a) of this part); 
and 

(16) That the debtor should advise 
PBGC of a bankruptcy proceeding of 
the debtor or another person liable for 
the debt being collected. 

(b) Exceptions to notice requirements. 
PBGC may omit from a notice to a 
debtor one or more of the provisions 
contained in paragraphs (a)(6) through 
(a)(16) of this section if PBGC, in con-
sultation with its legal counsel, deter-
mines that any provision is not legally 
required given the collection remedies 
to be applied to a particular debt. 

(c) Respond to debtors; comply with 
FCCS. PBGC should respond promptly 
to communications from debtors and 
comply with other FCCS provisions ap-
plicable to the administrative collec-
tion of debts. See 31 CFR part 901. 

§ 4903.6 How will PBGC add interest, 
penalty charges, and administrative 
costs to a debt owed to PBGC? 

(a) Assessment and notice. PBGC will 
assess interest, penalties and adminis-
trative costs on PBGC debts in accord-
ance with the provisions of 31 U.S.C. 
3717, 31 CFR 901.9 and other applicable 
requirements. Administrative costs, in-
cluding the costs of processing and 
handling a delinquent debt, will be de-
termined by PBGC. PBGC will explain 
in the notice to the debtor how inter-
est, penalties, costs, and other charges 
are assessed, unless the requirements 
are included in a contract or other le-
gally binding agreement. 

(b) Waiver of interest, penalties, and 
administrative costs. Unless otherwise 
required by law, regulation, or con-
tract, PBGC will not charge interest if 
the amount due on the debt is paid 
within 30 days of the date from which 
the interest accrues. See 31 U.S.C. 
3717(d). To the extent permitted by law, 
PBGC may waive interest, penalties, 
and administrative costs, or any por-
tion thereof, in appropriate cir-
cumstances consistent with the FCCS. 

(c) Accrual during suspension of debt 
collection. In most cases, interest, pen-
alties and administrative costs will 
continue to accrue during any period 
when collection has been suspended for 
any reason (for example, when the 

debtor has requested a hearing). PBGC 
may suspend accrual of any or all of 
these charges in appropriate cir-
cumstances consistent with the FCCS. 

§ 4903.7 When will PBGC allow a debt-
or to pay a debt owed to PBGC in 
installments instead of a lump sum? 

If a debtor is financially unable to 
pay the debt in a lump sum, PBGC may 
accept payment of a debt in regular in-
stallments, in accordance with the pro-
visions of 31 CFR 901.8. 

§ 4903.8 When will PBGC compromise 
a debt owed to PBGC? 

If PBGC cannot collect the full 
amount of a debt owed to PBGC, PBGC 
may compromise the debt in accord-
ance with the provisions of 31 CFR part 
902. 

§ 4903.9 When will PBGC suspend or 
terminate debt collection on a debt 
owed to PBGC? 

If, after pursuing all appropriate 
means of collection, PBGC determines 
that a debt owed to PBGC is 
uncollectible, PBGC may suspend or 
terminate debt collection activity in 
accordance with the provisions of 31 
CFR part 903. Termination of debt col-
lection activity by PBGC does not dis-
charge the indebtedness. 

§ 4903.10 When will PBGC transfer a 
debt owed to PBGC to the Treasury 
Department’s Financial Manage-
ment Service for collection? 

(a) PBGC will transfer a debt owed to 
PBGC that is more than 180 days delin-
quent to the Financial Management 
Service for debt collection services, a 
process known as ‘‘cross-servicing.’’ See 
31 U.S.C. 3711(g) and 31 CFR 285.12. 
PBGC may transfer debts owed to 
PBGC that are delinquent 180 days or 
less to the Financial Management 
Service in accordance with the proce-
dures described in 31 CFR 285.12. The 
Financial Management Service takes 
appropriate action to collect or com-
promise the transferred PBGC debt, or 
to suspend or terminate collection ac-
tion thereon, in accordance with the 
statutory and regulatory requirements 
and authorities applicable to the debt 
owed to PBGC and the collection ac-
tion to be taken. See 31 CFR 285.12(b) 
and 285.12(c)(2). Appropriate action can 
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include, but is not limited to, contact 
with the debtor, referral of the debt 
owed to PBGC to the Treasury Offset 
Program, private collection agencies, 
or the Department of Justice; report-
ing of the debt to credit bureaus, and/ 
or administrative wage garnishment. 

(b) At least 60 days prior to transfer-
ring a debt owed to PBGC to the Finan-
cial Management Service, PBGC will 
send notice to the debtor as required 
by § 4903.5 of this part. PBGC will cer-
tify to the Financial Management 
Service that the debt is valid, delin-
quent, legally enforceable, and that 
there are no legal bars to collection. In 
addition, PBGC will certify its compli-
ance with all applicable due process 
and other requirements as described in 
this part and other Federal laws. See 31 
CFR 285.12(i) regarding the certifi-
cation requirement. 

(c) As part of its debt collection proc-
ess, the Financial Management Service 
uses the Treasury Offset Program to 
collect debts owed to PBGC by admin-
istrative and tax refund offset. See 31 
CFR 285.12(g). Under the Treasury Off-
set Program, before a Federal payment 
is disbursed, the Financial Manage-
ment Service compares the name and 
taxpayer identification number (TIN) 
of the payee with the names and TINs 
of debtors that have been submitted by 
Federal agencies and states to the 
Treasury Offset Program database. If 
there is a match, the Financial Man-
agement Service (or, in some cases, an-
other Federal disbursing agency) off-
sets all or a portion of the Federal pay-
ment, disburses any remaining pay-
ment to the payee, and pays the offset 
amount to the creditor agency. Federal 
payments eligible for offset include, 
but are not limited to, income tax re-
funds, salary, travel advances and re-
imbursements, retirement and vendor 
payments, and Social Security and 
other benefit payments. 

§ 4903.11 How will PBGC use adminis-
trative offset (offset of non-tax Fed-
eral payments) to collect a debt 
owed to PBGC? 

(a) Centralized administrative offset 
through the Treasury Offset Program. (1) 
In most cases, the Financial Manage-
ment Service uses the Treasury Offset 
Program to collect debts owed to PBGC 

by the offset of Federal payments. See 
§ 4903.10(c) of this part. If not already 
transferred to the Financial Manage-
ment Service under § 4903.10 of this 
part, PBGC will refer debt over 180 
days delinquent to the Treasury Offset 
Program for collection by centralized 
administrative offset. See 31 U.S.C. 
3716(c)(6); 31 CFR part 285, subpart A; 
and 31 CFR 901.3(b). PBGC may refer to 
the Treasury Offset Program for offset 
any debt owed to PBGC that has been 
delinquent for 180 days or less. 

(2) At least 60 days prior to referring 
a debt owed to PBGC to the Treasury 
Offset Program, in accordance with 
paragraph (a)(1) of this section, PBGC 
will send notice to the debtor in ac-
cordance with the requirements of 
§ 4903.5 of this part. PBGC will certify 
to the Financial Management Service, 
that the debt is valid, delinquent, and 
legally enforceable, and that there are 
no legal bars to collection by offset. In 
addition, PBGC will certify its compli-
ance with the requirements in this 
part. 

(b) Non-centralized administrative offset 
for debts owed to PBGC. (1) When cen-
tralized administrative offset through 
the Treasury Offset Program is not 
available or appropriate, PBGC may 
collect past-due, legally enforceable 
debts owed to PBGC through non-cen-
tralized administrative offset. See 31 
CFR 901.3(c). In these cases, PBGC may 
offset a payment internally or make an 
offset request directly to a Federal 
payment agency. 

(2) At least 30 days prior to offsetting 
a payment internally or requesting a 
Federal payment agency to offset a 
payment, PBGC will send notice to the 
debtor in accordance with the require-
ments of § 4903.5 of this part. When re-
ferring a debt owed to PBGC for offset 
under this paragraph (b), PBGC will 
certify that the debt is valid, delin-
quent, and legally enforceable, and 
that there are no legal bars to collec-
tion by offset. In addition, PBGC will 
certify its compliance with these regu-
lations concerning administrative off-
set. See 31 CFR 901.3(c)(2)(ii). 

(c) Administrative review. The notice 
described in § 4903.5 of this part will ex-
plain to the debtor how to request an 
administrative review of PBGC’s deter-
mination that the debtor owes a debt 
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to PBGC and how to present evidence 
that the debt is not delinquent or le-
gally enforceable. In addition to chal-
lenging the existence and amount of 
the debt owed to PBGC, the debtor may 
seek a review of the terms of repay-
ment. In most cases, PBGC will provide 
administrative review based upon the 
written record, including documenta-
tion provided by the debtor. PBGC may 
provide the debtor with a reasonable 
opportunity for an oral hearing when 
the debtor requests reconsideration of 
the debt owed to PBGC, and PBGC de-
termines that the question of the in-
debtedness cannot be resolved by re-
view of the documentary evidence. Un-
less otherwise required by law, an oral 
hearing under this section is not re-
quired to be a formal evidentiary hear-
ing. PBGC will carefully document all 
significant matters discussed at the 
hearing. PBGC may suspend collection 
through administrative offset and/or 
other collection actions pending the 
resolution of a debtor’s dispute. 

(d) Procedures for expedited offset. 
Under the circumstances described in 
31 CFR 901.3(b)(4)(iii), PBGC may offset 
against a payment to be made to the 
debtor prior to sending a notice to the 
debtor, as described in § 4903.5 of this 
part, or completing the procedures de-
scribed in paragraph (b)(2) and (c) of 
this section. PBGC will give the debtor 
notice and an opportunity for review as 
soon as practicable and promptly re-
fund any money ultimately found not 
to have been owed to the Government. 

§ 4903.12 How will PBGC use tax re-
fund offset to collect a debt owed to 
PBGC? 

(a) Tax refund offset. In most cases, 
the Financial Management Service 
uses the Treasury Offset Program to 
collect debts owed to PBGC by the off-
set of tax refunds and other Federal 
payments. See § 4903.10(c) of this part. If 
not already transferred to the Finan-
cial Management Service under § 4903.10 
of this part, PBGC will refer to the 
Treasury Offset Program any past-due, 
legally enforceable debt for collection 
by tax refund offset. See 26 U.S.C. 
6402(d), 31 U.S.C. 3720A and 31 CFR 
285.2. 

(b) Notice. At least 60 days prior to re-
ferring a debt owed to the Treasury 

Offset Program, PBGC will send notice 
to the debtor in accordance with the 
requirements of § 4903.5 of this part. 
PBGC will certify to the Financial 
Management Service’s Treasury Offset 
Program that the debt is past due and 
legally enforceable in the amount sub-
mitted, and that the PBGC has made 
reasonable efforts to obtain payment of 
the debt as described in 31 CFR 285.2(d). 
In addition, PBGC will certify its com-
pliance with all applicable due process 
and other requirements described in 
this part and other Federal laws. See 31 
U.S.C. 3720A(b) and 31 CFR 285.2. 

(c) Administrative review. The notice 
described in § 4903.5 of this part will 
provide the debtor with at least 60 days 
prior to the initiation of tax refund off-
set to request an administrative review 
as described in § 4903.11(c) of this part. 
PBGC may suspend collection through 
tax refund offset and/or other collec-
tion actions pending the resolution of 
the debtor’s dispute. 

§ 4903.13 How will PBGC offset a Fed-
eral employee’s salary to collect a 
debt owed to PBGC? 

(a) Federal salary offset. (1) Salary off-
set is used to collect debts owed to the 
United States or PBGC by Federal em-
ployees. If a Federal employee owes 
PBGC a debt, PBGC may offset the em-
ployee’s Federal salary to collect the 
debt in the manner described in this 
section. For information on how a Fed-
eral agency other than PBGC may col-
lect debt from the salary of a PBGC 
employee, see §§ 4903.21 and 4903.22, sub-
part C, of this part. 

(2) Nothing in this part requires 
PBGC to collect a debt in accordance 
with the provisions of this section if 
Federal law allows other means to col-
lect. See, for example, 5 U.S.C. 5705 
(travel advances not used for allowable 
travel expenses are recoverable from 
the employee or his estate by setoff 
against accrued pay and other means) 
and 5 U.S.C. 4108 (recovery of training 
expenses). 

(3) PBGC may use the administrative 
wage garnishment procedure described 
in § 4903.14 of this part to collect from 
an individual’s non-Federal wages a 
debt owed to PBGC. 

(b) Centralized salary offset through the 
Treasury Offset Program. As described in 
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§ 4903.10(a) of this part, PBGC will refer 
debts owed to PBGC to the Financial 
Management Service for collection by 
administrative offset, including salary 
offset, through the Treasury Offset 
Program. When possible, PBGC will at-
tempt salary offset through the Treas-
ury Offset Program before applying the 
procedures in paragraph (c) of this sec-
tion. See 5 CFR 550.1108 and 550.1109. 

(c) Non-centralized salary offset for 
debts owed to PBGC. When centralized 
salary offset through the Treasury Off-
set Program is not available or appro-
priate, PBGC may collect delinquent 
debts owed to PBGC through non-cen-
tralized salary offset. See 5 CFR 
550.1109. In these cases, PBGC may off-
set a payment internally or make a re-
quest directly to a Federal payment 
agency to offset a salary payment to 
collect a delinquent debt owed to PBGC 
by a Federal employee. Thirty (30) days 
prior to offsetting internally or re-
questing a Federal agency to offset a 
salary payment, PBGC will send notice 
to the debtor in accordance with the 
requirements of § 4903.5 of this part. 
When referring a debt owed to PBGC 
for offset, PBGC will certify to the pay-
ment agency that the debt is valid, de-
linquent and legally enforceable in the 
amount stated, and there are no legal 
bars to collection by salary offset. In 
addition, PBGC will certify that all due 
process and other prerequisites to sal-
ary offset have been met. See 5 U.S.C. 
5514, 31 U.S.C. 3716(a), and this section 
for a description of the due process and 
other prerequisites for salary offset. 

(d) When prior notice not required. 
PBGC is not required to provide prior 
notice to an employee when the fol-
lowing adjustments are made by PBGC 
to a PBGC employee’s pay: 

(1) Any adjustment to pay arising out 
of any employee’s election of coverage 
or a change in coverage under a Fed-
eral benefits program requiring peri-
odic deductions from pay if the amount 
to be recovered was accumulated over 4 
pay periods or less; 

(2) A routine intra-agency adjust-
ment of pay that is made to correct an 
overpayment of pay attributable to 
clerical or administrative errors or 
delays in processing pay documents, if 
the overpayment occurred within the 4 
pay periods preceding the adjustment, 

and, at the time of such adjustment, or 
as soon thereafter as practicable, the 
individual is provided written notice of 
the nature and the amount of the ad-
justment and the point of contact for 
contesting such adjustment; or 

(3) Any adjustment to collect a debt 
amounting to $50 or less, if, at the time 
of such adjustment, or as soon there-
after as practicable, the individual is 
provided written notice of the nature 
and the amount of the adjustment and 
a point of contact for contesting such 
adjustment. 

(e) Administrative review—(1) Request 
for administrative review. A Federal em-
ployee who has received a notice that 
his or her debt will be collected by 
means of salary offset may request ad-
ministrative review concerning the ex-
istence or amount of the debt owed to 
PBGC. The Federal employee also may 
request administrative review con-
cerning the amount proposed to be de-
ducted from the employee’s pay each 
pay period. The employee must send 
any request for administrative review 
in writing to the office designated in 
the notice described in § 4903.5. See 
§ 4903.5(a)(11). The request must be re-
ceived by the designated office on or 
before the 15th day following the em-
ployee’s receipt of the notice. The em-
ployee must sign the request and speci-
fy whether an oral hearing is re-
quested. If an oral hearing is requested, 
the employee must explain why the 
matter cannot be resolved by review of 
the documentary evidence alone. All 
travel expenses incurred by the Federal 
employee in connection with an in-per-
son hearing will be borne by the em-
ployee. See 31 CFR 901.3(a)(7). 

(2) Failure to submit timely request for 
administrative review. If the employee 
fails to submit a request for adminis-
trative review within the time period 
described in paragraph (e)(1) of this 
section, salary offset may be initiated. 
However, PBGC may accept a late re-
quest for administrative review if the 
employee can show that the late re-
quest was the result of circumstances 
beyond the employee’s control or be-
cause of a failure to receive actual no-
tice of the filing deadline. 

(3) Reviewing official. PBGC must ob-
tain the services of a reviewing official 
who is not under the supervision or 
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control of the Director of the PBGC. 
PBGC may enter into interagency sup-
port agreements with other agencies to 
provide reviewing officials. 

(4) Notice of administrative review. 
After the employee requests adminis-
trative review, the designated review-
ing official will inform the employee of 
the form of the review to be provided. 
For oral hearings, the notice will set 
forth the date, time and location of the 
hearing. For determinations based on 
review of written records, the notice 
will notify the employee of the date by 
which he or she should submit written 
arguments to the designated reviewing 
official. The reviewing official will give 
the employee reasonable time to sub-
mit documentation in support of the 
employee’s position. The reviewing of-
ficial will schedule a new hearing date 
if requested by both parties. The re-
viewing official will give both parties 
reasonable notice of the time and place 
of a rescheduled hearing. 

(5) Oral hearing. The reviewing offi-
cial will conduct an oral hearing if the 
official determines that the matter 
cannot be resolved by review of docu-
mentary evidence alone. The hearing 
need not take the form of an evi-
dentiary hearing, but may be con-
ducted in a manner determined by the 
reviewing official, including but not 
limited to: 

(i) Informal conferences (in person or 
electronically) with the reviewing offi-
cial, in which the employee and agency 
representative will be given a reason-
able opportunity to present evidence, 
witnesses and argument; 

(ii) Informal meetings with an inter-
view of the employee by the reviewing 
official; or 

(iii) Formal written submissions, 
with an opportunity for oral presen-
tation. 

(6) Determination based on review of 
written record. If the reviewing official 
determines that an oral hearing is not 
necessary, the official will make the 
determination based upon a review of 
the available written record, including 
any documentation submitted by the 
employee in support of his or her posi-
tion. See 31 CFR 901.3(a)(7). 

(7) Failure to appear or submit docu-
mentary evidence. In the absence of good 
cause shown (for example, excused ill-

ness), if the employee fails to appear at 
an oral hearing or fails to submit docu-
mentary evidence as required for ad-
ministrative review, the employee will 
have waived the right to administra-
tive review, and salary offset may be 
initiated. Further, the employee will 
have been deemed to admit the exist-
ence and amount of the debt owed to 
PBGC as described in the notice of in-
tent to offset. If PBGC’s representative 
fails to appear at an oral hearing, the 
reviewing official will proceed with the 
hearing as scheduled, and make his or 
her determination based upon the oral 
testimony presented and the documen-
tary evidence submitted by both par-
ties. 

(8) Burden of proof. PBGC will have 
the initial burden to prove the exist-
ence and amount of the debt owed to 
PBGC. Thereafter, if the employee dis-
putes the existence or amount of the 
debt, the employee must prove by a 
preponderance of the evidence that no 
such debt exists or that the amount of 
the debt is incorrect. In addition, the 
employee may present evidence that 
the proposed terms of the repayment 
schedule are unlawful, would cause a fi-
nancial hardship to the employee, or 
that collection of the debt may not be 
pursued due to operation of law. 

(9) Record. The reviewing official will 
maintain a summary record of any 
hearing provided by this part. Wit-
nesses will testify under oath or affir-
mation in oral hearings. See 31 CFR 
901.3(a)(7). 

(10) Date of decision. The reviewing of-
ficial will issue a written opinion stat-
ing the official’s decision, based upon 
documentary evidence and information 
developed during the administrative 
review, as soon as practicable after the 
review, but not later than 60 days after 
the date on which the request for re-
view was received by PBGC. If the em-
ployee (or the parties jointly) requests 
a delay in the proceedings, the deadline 
for the decision may be postponed by 
the number of days by which the re-
view was postponed. When a decision is 
not timely rendered, PBGC will waive 
interest and penalties applied to the 
debt owed to PBGC for the period be-
ginning with the date the decision is 
due and ending on the date the decision 
is issued. 
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(11) Content of decision. The written 
decision will include: 

(i) A statement of the facts presented 
to support the origin, nature, and 
amount of the debt owed to PBGC; 

(ii) The reviewing official’s findings, 
analysis, and conclusions; and 

(iii) The terms of any repayment 
schedules, if applicable. 

(12) Final agency action. The review-
ing official’s decision will be final. 

(f) Waiver not precluded. Nothing in 
this part precludes an employee from 
requesting waiver of an overpayment 
under 5 U.S.C. 5584 or 8346(b), 32 U.S.C. 
716, or other statutory authority. 
PBGC may grant such waivers when it 
would be against equity and good con-
science or not in the United States’ 
best interest to collect such debts, in 
accordance with those authorities, 5 
CFR 550.1102(b)(2). 

(g) Salary offset process—(1) Determina-
tion of disposable pay. PBGC will imple-
ment salary offset when requested to 
do so by PBGC, as described in para-
graph (c) of this section, or another 
agency, as described in § 4903.21 of this 
part. If the debtor is not employed by 
PBGC, the agency employing the debt-
or will determine the amount of the 
employee’s disposable pay and will im-
plement salary offset upon request. 

(2) When salary offset begins. Deduc-
tions will begin within three official 
pay periods following receipt of the 
creditor agency’s request for offset or 
after a decision has been issued fol-
lowing a request for a hearing. 

(3) Amount of salary offset. The 
amount to be offset from each salary 
payment will be up to 15 percent of a 
debtor’s disposable pay, subject to the 
requirements of 15 U.S.C. 1673, as fol-
lows: 

(i) If the amount of the debt is equal 
to or less than 15 percent of the dispos-
able pay, such debt generally will be 
collected in a lump sum payment; 

(ii) Installment deductions will be 
made over a period of no greater than 
the anticipated period of employment. 
An installment deduction will not ex-
ceed 15 percent of the disposable pay 
from which the deduction is made un-
less the employee has agreed in writing 
to the deduction of a greater amount, 
or the creditor agency has determined 
that smaller deductions are appro-

priate based on the employee’s ability 
to pay. 

(4) Final salary payment. After the 
employee has separated either volun-
tarily or involuntarily from the pay-
ment agency, the payment agency may 
make a lump sum deduction exceeding 
15 percent of disposable pay from any 
final salary or other payments pursu-
ant to 31 U.S.C. 3716 in order to satisfy 
a debt owed to PBGC. 

(h) Payment agency’s responsibilities. 
(1) As required by 5 CFR 550.1109, if the 
employee separates from the payment 
agency from which PBGC has requested 
salary offset, the payment agency must 
certify the total amount of its collec-
tion and notify PBGC and the em-
ployee of the amounts collected. If the 
payment agency knows that the em-
ployee is entitled to payments from the 
Civil Service Retirement Fund and Dis-
ability Fund, the Federal Employee 
Retirement System, or other similar 
payments, it must provide written no-
tification to the agency responsible for 
making such payments that the debtor 
owes a debt to PBGC, the amount of 
the debt, and that PBGC has complied 
with the provisions of this section. 
PBGC must submit a properly certified 
claim to the agency responsible for 
making such payments before the col-
lection can be made. 

(2) If the employee is already sepa-
rated from employment and all pay-
ments due from his or her former pay-
ment agency have been made, PBGC 
may request that money due and pay-
able to the employee from the Civil 
Service Retirement Fund and Dis-
ability Fund, the Federal Employee 
Retirement System, or other similar 
funds, be administratively offset to 
collect the debt. Generally, PBGC will 
collect such monies through the Treas-
ury Offset Program as described in 
§ 4903.10(c) of this part. 

(3) When an employee transfers to an-
other agency, PBGC should resume col-
lection with the employee’s new pay-
ment agency in order to continue sal-
ary offset. 
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§ 4903.14 How will PBGC use adminis-
trative wage garnishment to collect 
a debt owed to PBGC from a debt-
or’s wages? 

(a) PBGC is authorized to collect 
debts owed to PBGC from an individual 
debtor’s wages by means of administra-
tive wage garnishment in accordance 
with the requirements of 31 U.S.C. 
3720D and 31 CFR 285.11. This part 
adopts and incorporates all of the pro-
visions of 31 CFR 285.11 concerning ad-
ministrative wage garnishment, in-
cluding the hearing procedures de-
scribed in 31 CFR 285.11(f). PBGC may 
use administrative wage garnishment 
to collect a delinquent debt unless the 
debtor is making timely payments 
under an agreement to pay the debt in 
installments (see § 4903.7 of this part). 
Thirty (30) days prior to initiating an 
administrative wage garnishment, 
PBGC will send notice to the debtor in 
accordance with the requirements of 
§ 4903.5 of this part, including the re-
quirements of § 4903.5(a)(10) of this part. 
For debts referred to the Financial 
Management Service under § 4903.10 of 
this part, PBGC may authorize the Fi-
nancial Management Service to send a 
notice informing the debtor that ad-
ministrative wage garnishment will be 
initiated and how the debtor may re-
quest a hearing as described in 
§ 4903.5(a)(10) of this part. If a debtor 
makes a timely request for a hearing, 
administrative wage garnishment will 
not begin until a hearing is held and a 
decision is sent to the debtor. PBGC 
will determine whether the matter re-
quires an oral hearing or if a deter-
mination based upon review of the 
written record is sufficient. PBGC will 
provide the debtor with a reasonable 
opportunity for an oral hearing when it 
determines that the issues in dispute 
cannot be resolved by a review of the 
documentary evidence. See 31 CFR 
285.11(f)(1)–(4). Even if a debtor’s hear-
ing request is not timely, PBGC may 
suspend collection by administrative 
wage garnishment in accordance with 
the provisions of 31 CFR 285.11(f)(5). All 
travel expenses incurred by the debtor 
in connection with an in-person hear-
ing will be borne by the debtor. 

(b) This section does not apply to 
Federal salary offset, the process by 
which PBGC collects debts owed to 

PBGC from the salaries of Federal em-
ployees (see § 4903.13 of this part). 

§ 4903.15 How will PBGC report debts 
owed to PBGC to credit bureaus? 

PBGC will report delinquent debts 
owed to PBGC to credit bureaus in ac-
cordance with the provisions of 31 
U.S.C. 3711(e), 31 CFR 901.4, and the Of-
fice of Management and Budget Cir-
cular A–129, ‘‘Policies for Federal Cred-
it Programs and Non-tax Receivables.’’ 
At least 60 days prior to reporting a de-
linquent debt to a consumer reporting 
agency, PBGC will send notice to the 
debtor in accordance with the require-
ments of § 4903.5 of this part. PBGC 
may authorize the Financial Manage-
ment Service to report to credit bu-
reaus those delinquent debts owed to 
the PBGC that have been transferred 
to the Financial Management Service 
under § 4903.10 of this part. 

§ 4903.16 How will PBGC refer debts 
owed to PBGC to private collection 
agencies? 

PBGC will transfer delinquent debts 
owed to PBGC to the Financial Man-
agement Service to obtain debt collec-
tion services provided by private col-
lection agencies. See § 4903.10 of this 
part. 

§ 4903.17 When will PBGC refer debts 
owed to PBGC to the Department of 
Justice? 

PBGC may initiate litigation pursu-
ant to 29 U.S.C. 1302 with delinquent 
debts on which aggressive collection 
activity has been taken in accordance 
with this part and that should not be 
compromised, and on which collection 
activity should not be suspended or 
terminated. Alternatively, PBGC may 
refer debts owed to PBGC having a 
principal balance over $100,000, or such 
higher amount as authorized by the At-
torney General, to the Department of 
Justice for approval of any compromise 
of a debt or suspension or termination 
of collection activity. See §§ 4903.8 and 
4903.9 of this part; 31 CFR 902.1, 903.1, 
and part 904. PBGC may authorize the 
Financial Management Service to refer 
to the Department of Justice for litiga-
tion those delinquent debts that have 
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been transferred to the Financial Man-
agement Service under § 4903.10 of this 
part. 

§ 4903.18 Will a debtor who owes a 
debt to PBGC or another Federal 
agency, and persons controlled by 
or controlling such debtors, be in-
eligible for Federal loan assistance, 
grants, cooperative agreements, or 
other sources of Federal funds? 

(a) Delinquent debtors are ineligible 
for and barred from obtaining Federal 
loans or loan insurance or guaranties. 
As required by 31 U.S.C. 3720B and 31 
CFR 901.6, PBGC will not extend finan-
cial assistance in the form of a loan, 
loan guarantee, or loan insurance to 
any person delinquent on a debt owed 
to a Federal agency. PBGC may issue 
standards under which it may deter-
mine that persons controlled by or con-
trolling such delinquent debtors are 
similarly ineligible in accordance with 
31 CFR 285.13(c)(2). This prohibition 
does not apply to disaster loans. PBGC 
may extend credit after the delin-
quency has been resolved. See 31 CFR 
285.13. 

(b) This section does not apply to 
loans provided to multi-employer pen-
sion plans pursuant to 29 U.S.C. 1431, 29 
CFR 4261.1 and 4281.47. 

(c) A debtor who has a judgment lien 
against the debtor’s property for a debt 
to the United States is not eligible to 
receive grants, loans or funds directly 
or indirectly from the United States 
until the judgment is paid in full or 
otherwise satisfied. This prohibition 
does not apply to funds to which the 
debtor is entitled as beneficiary. PBGC 
may promulgate regulations to allow 
for waivers of this ineligibility. See 28 
U.S.C. 3201(e). 

§ 4903.19 How does a debtor request a 
special review based on a change in 
circumstances such as catastrophic 
illness, divorce, death, or disability? 

(a) Material change in circumstances. A 
debtor who owes a debt to PBGC may, 
at any time, request a special review 
by PBGC of the amount of any offset, 
administrative wage garnishment, or 
voluntary payment, based on materi-
ally changed circumstances beyond the 
control of the debtor such as, but not 
limited to, catastrophic illness, di-
vorce, death, or disability. 

(b) Inability to pay. For purposes of 
this section, in determining whether an 
involuntary or voluntary payment 
would prevent the debtor from meeting 
essential subsistence expenses (e.g., 
costs incurred for food, housing, cloth-
ing, transportation, and medical care), 
the debtor must submit a detailed 
statement and supporting documents 
for the debtor, his or her spouse, and 
dependents, indicating: 

(1) Income from all sources; 
(2) Assets; 
(3) Liabilities; 
(4) Number of dependents; 
(5) Expenses for food, housing, cloth-

ing, and transportation; 
(6) Medical expenses; 
(7) Exceptional expenses, if any; and 
(8) Any additional materials and in-

formation that PBGC may request re-
lating to ability or inability to pay the 
amount(s) currently required. 

(c) Alternative payment arrangement. If 
the debtor requests a special review 
under this section, the debtor must 
submit an alternative proposed pay-
ment schedule and a statement to 
PBGC, with supporting documents, 
showing why the current offset, gar-
nishment or repayment schedule im-
poses an extreme financial hardship on 
the debtor. PBGC will evaluate the 
statement and documentation and de-
termine whether the current offset, 
garnishment, or repayment schedule 
imposes extreme financial hardship on 
the debtor. PBGC will notify the debtor 
in writing of such determination, in-
cluding, if appropriate, a revised offset, 
garnishment, or payment schedule. If 
the special review results in a revised 
offset, garnishment, or repayment 
schedule, PBGC will notify the appro-
priate Federal agency or other persons 
about the new terms. 

§ 4903.20 Will PBGC issue a refund if 
money is erroneously collected on a 
debt? 

PBGC will promptly refund to a debt-
or any amount collected on a debt 
owed to PBGC when the debt is waived 
or otherwise found not to be owed to 
the United States, or as otherwise re-
quired by law. 
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Subpart C—Procedures for Offset 
of PBGC Payments To Collect 
Debts Owed to Other Federal 
Agencies 

§ 4903.21 How do other Federal agen-
cies use the offset process to collect 
debts from payments issued by 
PBGC? 

(a) Offset of PBGC payments to collect 
debts owed to other Federal agencies. (1) 
In most cases, Federal agencies submit 
debts to the Treasury Offset Program 
to collect delinquent debts from pay-
ments issued by PBGC and other Fed-
eral agencies, a process known as 
‘‘centralized offset.’’ When centralized 
offset is not available or appropriate, 
any Federal agency may ask PBGC 
(when acting as a ‘‘payment agency’’) 
to collect a debt owed to such agency 
by offsetting funds payable to a debtor 
by PBGC, including salary payments 
issued to PBGC employees. This sec-
tion and § 4903.21 of this subpart C 
apply when a Federal agency asks 
PBGC to offset a payment issued by 
PBGC to a person who owes a debt to 
the United States. 

(2) This subpart C does not apply to 
debts owed to PBGC. See §§ 4903.11 
through 4903.13 of this part for offset 
procedures applicable to debts owed to 
PBGC. 

(3) This subpart C does not apply to 
the collection of non-PBGC debts 
through tax refund offset. See 31 CFR 
285.2 for tax refund offset procedures. 

(4) Benefits paid by PBGC generally 
will not be offset, subject to limited ex-
ceptions (e.g., in certain fiduciary 
breach situations). 

(b) Administrative offset (including sal-
ary offset); certification. PBGC will ini-
tiate a requested offset only upon re-
ceipt of written certification from the 
creditor agency that the debtor owes 
the past-due, legally enforceable debt 
in the amount stated, and that the 
creditor agency has fully complied 
with all applicable due process and 
other requirements contained in 31 
U.S.C. 3716, 5 U.S.C. 5514, and the cred-
itor agency’s regulations, as applica-
ble. Offsets will continue until the debt 
is paid in full or otherwise resolved to 
the satisfaction of the creditor agency. 

(c) Where a creditor agency makes re-
quests for offset. Requests for offset 

under this section must be sent to 
PBGC, ATTN: Chief Financial Officer, 
1200 K Street, NW., Washington, DC 
20005. 

(d) Incomplete certification. PBGC will 
return an incomplete debt certification 
to the creditor agency with notice that 
the creditor agency must comply with 
paragraph (b) of this section before ac-
tion will be taken to collect a debt 
from a payment issued by PBGC. 

(e) Review. PBGC is not authorized to 
review the merits of the creditor agen-
cy’s determination with respect to the 
amount or validity of the debt certified 
by the creditor agency. 

(f) When PBGC will not comply with 
offset request. PBGC will comply with 
the offset request of another agency 
unless PBGC determines, in consulta-
tion with that agency, that the offset 
would not be in the best interests of 
the United States, or would otherwise 
be contrary to law. 

(g) Multiple debts. When two or more 
creditor agencies are seeking offsets 
from payments made to the same per-
son, or when two or more debts are 
owed to a single creditor agency, PBGC 
may determine the order in which the 
debts will be collected or whether one 
or more debts should be collected by 
offset simultaneously. 

(h) Priority of debts owed to PBGC. For 
purposes of this section, debts owed to 
PBGC generally take precedence over 
debts owed to other agencies. PBGC 
may determine whether to pay debts 
owed to other agencies before paying a 
debt owed to PBGC. PBGC will deter-
mine the order in which the debts will 
be collected based on the best interests 
of the United States. 

§ 4903.22 What does PBGC do upon re-
ceipt of a request to offset the sal-
ary of a PBGC employee to collect a 
debt owed by the employee to an-
other Federal agency? 

(a) Notice to a PBGC employee. When 
PBGC receives proper certification of a 
debt owed by one of its employees, 
PBGC will send a written notice to the 
employee indicating that a certified 
debt claim has been received from the 
creditor agency, the amount of the 
debt claimed to be owed by the creditor 
agency, the date deductions from sal-
ary will begin, and the amount of such 
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deductions. PBGC will begin deduc-
tions from the employee’s pay at the 
next officially established pay interval. 

(b) Amount of deductions from a PBGC 
employee’s salary. The amount deducted 
under § 4903.21(b) of this part will be the 
lesser of the amount of the debt cer-
tified by the creditor agency or an 
amount up to 15 percent of the debtor’s 
disposable pay so long as that amount 
does not exceed limitations imposed by 
15 U.S.C. 1673. Deductions will continue 
until PBGC knows that the debt is paid 
in full or until otherwise instructed by 
the creditor agency. Alternatively, the 
amount offset may be an amount 
agreed upon, in writing, by the debtor 
and the creditor agency. See § 4903.13(g) 
(salary offset process). 

(c) When the debtor is no longer em-
ployed by PBGC—(1) Offset of final and 
subsequent payments. If a PBGC em-
ployee retires or resigns or if his or her 
employment ends before collection of 
the debt is complete, PBGC will con-
tinue to offset, under 31 U.S.C. 3716, up 
to 100 percent of an employee’s subse-
quent payments until the debt is paid 
or otherwise resolved. Such payments 
include a debtor’s final salary pay-
ment, lump-sum leave payment, and 
other payments payable to the debtor 
by PBGC. See 31 U.S.C. 3716 and 5 CFR 
550.1104(l) and 550.1104(m). 

(2) Notice to the creditor agency. If the 
employee is separated from PBGC be-
fore the debt is paid in full, PBGC will 
certify to the creditor agency the total 
amount of its collection. If PBGC 
knows that the employee is entitled to 
payments from the Civil Service Re-
tirement and Disability Fund, Federal 
Employee Retirement System, or other 
similar payments, PBGC will provide 
written notice to the agency making 
such payments that the debtor owes a 
debt (including the amount) and that 
the provisions of 5 CFR 550.1109 have 
been fully complied with. The creditor 
agency is responsible for submitting a 
certified claim to the agency respon-
sible for making such payments before 
collection may begin. Generally, cred-
itor agencies will collect such monies 
through the Treasury Offset Program 
as described in § 4903.10(c) of this part. 

(3) Notice to the debtor. PBGC will pro-
vide to the debtor a copy of any notices 

sent to the creditor agency under para-
graph (c)(2) of this section. 

(d) When the debtor transfers to an-
other Federal agency—(1) Notice to the 
creditor agency. If the debtor transfers 
to another Federal agency before the 
debt is paid in full, PBGC will notify 
the creditor agency and will certify the 
total amount of its collection on the 
debt. PBGC will provide a copy of the 
certification to the creditor agency. 
The creditor agency is responsible for 
submitting a certified claim to the 
debtor’s new employing agency before 
collection may begin. 

(2) Notice to the debtor. PBGC will pro-
vide to the debtor a copy of any notices 
and certifications sent to the creditor 
agency under paragraph (d)(1) of this 
section. 

(e) Request for hearing official. PBGC 
will provide a hearing official upon the 
creditor agency’s request with respect 
to a PBGC employee. See 5 CFR 
550.1107(a). 

PART 4905—APPEARANCES IN 
CERTAIN PROCEEDINGS 

Sec. 
4905.1 Purpose and scope. 
4905.2 Definitions. 
4905.3 General. 
4905.4 Appearances by PBGC employees. 
4905.5 Requests for authenticated copies of 

PBGC records. 
4905.6 Penalty. 

AUTHORITY: 29 U.S.C. 1302(b); E.O. 11222, 30 
FR 6469; 5 CFR 735.104. 

SOURCE: 61 FR 34133, July 1, 1996, unless 
otherwise noted. 

§ 4905.1 Purpose and scope. 

(a) Purpose. This part sets forth the 
rules and procedures to be followed 
when a PBGC employee or former em-
ployee is requested or served with com-
pulsory process to appear as a witness 
or produce documents in a proceeding 
in which the PBGC is not a party, if 
such appearance arises out of, or is re-
lated to, his or her employment with 
the PBGC. It provides a centralized de-
cisionmaking mechanism for respond-
ing to such requests and compulsory 
process. 
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(b) Scope. (1) This part applies when, 
in a judicial, administrative, legisla-
tive, or other proceeding, a PBGC em-
ployee or former employee is requested 
or served with compulsory process to 
provide testimony concerning informa-
tion acquired in the course of per-
forming official duties or because of of-
ficial status and/or to produce material 
acquired in the course of performing 
official duties or contained in PBGC 
files. 

(2) This part does not apply to: 
(i) Proceedings in which the PBGC is 

a party; 
(ii) Congressional requests or sub-

poenas for testimony or documents; or 
(iii) Appearances by PBGC employees 

in proceedings that do not arise out of, 
or relate to, their employment with 
PBGC (e.g., outside activities that are 
engaged in consistent with applicable 
standards of ethical conduct). 

§ 4905.2 Definitions. 

For purposes of this part: 
Appearance means testimony or pro-

duction of documents or other mate-
rial, including an affidavit, deposition, 
interrogatory, declaration, or other re-
quired written submission. 

Compulsory process means any sub-
poena, order, or other demand of a 
court or other authority (e.g., an ad-
ministrative agency or a state or local 
legislative body) for the appearance of 
a PBGC employee or former employee. 

Employee means any officer or em-
ployee of the PBGC, including a special 
government employee. 

Proceeding means any proceeding be-
fore any federal, state, or local court; 
federal, state, or local agency; state or 
local legislature; or other authority re-
sponsible for administering regulatory 
requirements or adjudicating disputes 
or controversies, including arbitration, 
mediation, and other similar pro-
ceedings. 

Special government employee means an 
employee of the PBGC who is retained, 
designated, appointed or employed to 
perform, with or without compensa-
tion, for not to exceed one hundred and 
thirty days during any three hundred 
and sixty-five consecutive days, tem-
porary duties either on a full-time or 
intermittent basis (18 U.S.C. 202). 

§ 4905.3 General. 
No PBGC employee or former em-

ployee may appear in any proceeding 
to which this part applies to testify 
and/or produce documents or other ma-
terial unless authorized under this 
part. 

§ 4905.4 Appearances by PBGC em-
ployees. 

(a) Whenever a PBGC employee or 
former employee is requested or served 
with compulsory process to appear in a 
proceeding to which this part applies, 
he or she will promptly notify the Gen-
eral Counsel. 

(b) The General Counsel or his or her 
designee will authorize an appearance 
by a PBGC employee or former em-
ployee if, and to the extent, he or she 
determines that such appearance is in 
the interest of the PBGC. 

(1) In determining whether an ap-
pearance is in the interest of the 
PBGC, the General Counsel or his or 
her designee will consider relevant fac-
tors, including: 

(i) What, if any, objective of the 
PBGC (and, where relevant, any federal 
agency, if the United States is a party) 
would be promoted by the appearance; 

(ii) Whether the appearance would 
unnecessarily interfere with the em-
ployee’s official duties; 

(iii) Whether the appearance would 
result in the appearance of improperly 
favoring one litigant over another; and 

(iv) Whether the appearance is appro-
priate under applicable substantive and 
procedural rules. 

(2) If the General Counsel or his or 
her designee concludes that compul-
sory process is essentially a request for 
PBGC record information, it will be 
treated as a request under the Freedom 
of Information Act, as amended, in ac-
cordance with part 4901 of this chapter, 
except to the extent that the Privacy 
Act of 1974, as amended, and part 4902 
of this chapter govern disclosure of a 
record maintained on an individual. 

(c) If, in response to compulsory 
process in a proceeding to which this 
part applies, the General Counsel or his 
or her designee has not authorized an 
appearance by the return date, the em-
ployee or former employee shall appear 
at the stated time and place (unless ad-
vised by the General Counsel or his or 
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her designee that process either was 
not validly issued or served or has been 
withdrawn), accompanied by a PBGC 
attorney, produce a copy of this part of 
the regulations, and respectfully de-
cline to provide any testimony or 
produce any documents or other mate-
rial. When the demand is under consid-
eration, the employee shall respect-
fully request that the court or other 
authority stay the demand pending the 
employee’s receipt of instructions from 
the General Counsel. 

§ 4905.5 Requests for authenticated 
copies of PBGC records. 

The PBGC will grant requests for au-
thenticated copies of PBGC records, for 
purposes of admissibility under 28 
U.S.C. 1733 and Rule 44 of the Federal 
Rules of Civil Procedure, for records 
that are to be disclosed pursuant to 
this part or part 4901 of this chapter. 
Appropriate fees will be charged for 
providing authenticated copies of 
PBGC records, in accordance with part 
4901, subpart D, of this chapter. 

§ 4905.6 Penalty. 
A PBGC employee who testifies or 

produces documents or other material 
in violation of a provision of this part 
of the regulations shall be subject to 
disciplinary action. 

PART 4906 [RESERVED] 

PART 4907—ENFORCEMENT OF 
NONDISCRIMINATION ON THE 
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE PENSION BENEFIT 
GUARANTY CORPORATION 

Sec. 
4907.101 Purpose. 
4907.102 Application. 
4907.103 Definitions. 
4907.104–4907.109 [Reserved] 
4907.110 Self-evaluation. 
4907.111 Notice. 
4907.112–4907.129 [Reserved] 
4907.130 General prohibitions against dis-

crimination. 
4907.131–4907.139 [Reserved] 
4907.140 Employment. 
4907.141–4907.148 [Reserved] 
4907.149 Program accessibility: Discrimina-

tion prohibited. 

4907.150 Program accessibility: Existing fa-
cilities. 

4907.151 Program accessibility: New con-
struction and alterations. 

4907.152–4907.159 [Reserved] 
4907.160 Communications. 
4907.161–4907.169 [Reserved] 
4907.170 Compliance procedures. 
4907.171–4907.999 [Reserved] 

AUTHORITY: 29 U.S.C. 794, 1302(b)(3). 

SOURCE: 61 FR 34134, July 1, 1996, unless 
otherwise noted. 

§ 4907.101 Purpose. 
This part effectuates section 119 of 

the Rehabilitation, Comprehensive 
Services, and Developmental Disabil-
ities Amendments of 1978, which 
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States 
Postal Service. 

§ 4907.102 Application. 
This part applies to all programs or 

activities conducted by the agency. 

§ 4907.103 Definitions. 
For purposes of this part, the term— 
Assistant Attorney General means the 

Assistant Attorney General, Civil 
Rights Division, United States Depart-
ment of Justice. 

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in, and enjoy the benefits 
of, programs or activities conducted by 
the agency. For example, auxiliary aids 
useful for persons with impaired vision 
include readers, brailled materials, 
audio recordings, telecommunications 
devices and other similar services and 
devices. Auxiliary aids useful for per-
sons with impaired hearing include 
telephone handset amplifiers, tele-
phones compatible with hearing aids, 
telecommunication devices for deaf 
persons (TDD’s), interpreters, 
notetakers, written materials, and 
other similar services and devices. 

Complete complaint means a written 
statement that contains the complain-
ant’s name and address and describes 
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the 
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agency of the nature and date of the al-
leged violation of section 504. It shall 
be signed by the complainant or by 
someone authorized to do so on his or 
her behalf. Complaints filed on behalf 
of classes or third parties shall describe 
or identify (by name, if possible) the 
alleged victims of discrimination. 

Facility means all or any portion of 
buildings, structures, equipment, 
roads, walks, parking lots, rolling 
stock or other conveyances, or other 
real or personal property. 

Handicapped person means any person 
who has a physical or mental impair-
ment that substantially limits one or 
more major life activities, has a record 
of such an impairment, or is regarded 
as having such an impairment. 

As used in this definition, the phrase: 
(1) Physical or mental impairment in-

cludes— 
(i) Any physiological disorder or con-

dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term ‘‘physical or 
mental impairment’’ includes, but is 
not limited to, such diseases and condi-
tions as orthopedic, visual, speech, and 
hearing impairments, cerebral palsy, 
epilepsy, muscular dystrophy, multiple 
sclerosis, cancer, heart disease, diabe-
tes, mental retardation, emotional ill-
ness, and drug addiction and alco-
holism. 

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working. 

(3) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(4) Is regarded as having an impairment 
means— 

(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but is treated by 
the agency as constituting such a limi-
tation; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(iii) Has none of the impairments de-
fined in subparagraph (1) of this defini-
tion but is treated by the agency as 
having such an impairment. 

Historic preservation programs means 
programs conducted by the agency that 
have preservation of historic properties 
as a primary purpose. 

Historic properties means those prop-
erties that are listed or eligible for 
listing in the National Register of His-
toric Places or properties designated as 
historic under a statute of the appro-
priate State or local government body. 

Qualified handicapped person means— 
(1) With respect to preschool, elemen-

tary, or secondary education services 
provided by the agency, a handicapped 
person who is a member of a class of 
persons otherwise entitled by statute, 
regulation, or agency policy to receive 
education services from the agency. 

(2) With respect to any other agency 
program or activity under which a per-
son is required to perform services or 
to achieve a level of accomplishment, a 
handicapped person who meets the es-
sential eligibility requirements and 
who can achieve the purpose of the pro-
gram or activity without modifications 
in the program or activity that the 
agency can demonstrate would result 
in a fundamental alteration in its na-
ture; 

(3) With respect to any other pro-
gram or activity, a handicapped person 
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or 
activity; and 

(4) Qualified handicapped person is 
defined for purposes of employment in 
29 CFR 1613.702(f), which is made appli-
cable to this part by § 4907.140. 

Section 504 means section 504 of the 
Rehabilitation Act of 1973 (Pub. L. 93– 
112, 87 Stat. 394 (29 U.S.C. 794)), as 
amended by the Rehabilitation Act 
Amendments of 1974 (Pub. L. 93–516, 88 
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Stat. 1617), and the Rehabilitation, 
Comprehensive Services, and Develop-
mental Disabilities Amendments of 
1978 (Pub. L. 95–602, 92 Stat. 2955). As 
used in this part, section 504 applies 
only to programs or activities con-
ducted by Executive agencies and not 
to federally assisted programs. 

Substantial impairment means a sig-
nificant loss of the integrity of finished 
materials, design quality, or special 
character resulting from a permanent 
alteration. 

§§ 4907.104–4907.109 [Reserved] 

§ 4907.110 Self-evaluation. 

(a) The agency shall, by August 24, 
1987, evaluate its current policies and 
practices, and the effects thereof, that 
do not or may not meet the require-
ments of this part, and, to the extent 
modification of any such policies and 
practices is required, the agency shall 
proceed to make the necessary modi-
fications. 

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments 
(both oral and written). 

(c) The agency shall, until three 
years following the completion of the 
self-evaluation, maintain on file and 
make available for public inspection: 

(1) A description of areas examined 
and any problems identified, and 

(2) A description of any modifications 
made. 

§ 4907.111 Notice. 

The agency shall make available to 
employees, applicants, participants, 
beneficiaries, and other interested per-
sons such information regarding the 
provisions of this part and its applica-
bility to the programs or activities 
conducted by the agency, and make 
such information available to them in 
such manner as the head of the agency 
finds necessary to apprise such persons 
of the protections against discrimina-
tion assured them by section 504 and 
this regulation. 

§§ 4907.112–4907.129 [Reserved] 

§ 4907.130 General prohibitions 
against discrimination. 

(a) No qualified handicapped person 
shall, on the basis of handicap, be ex-
cluded from participation in, be denied 
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the 
agency. 

(b)(1) The agency, in providing any 
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the 
basis of handicap— 

(i) Deny a qualified handicapped per-
son the opportunity to participate in 
or benefit from the aid, benefit, or 
service; 

(ii) Afford a qualified handicapped 
person an opportunity to participate in 
or benefit from the aid, benefit, or 
service that is not equal to that af-
forded others; 

(iii) Provide a qualified handicapped 
person with an aid, benefit, or service 
that is not as effective in affording 
equal opportunity to obtain the same 
result, to gain the same benefit, or to 
reach the same level of achievement as 
that provided to others; 

(iv) Provide different or separate aid, 
benefits, or services to handicapped 
persons or to any class of handicapped 
persons than is provided to others un-
less such action is necessary to provide 
qualified handicapped persons with aid, 
benefits, or services that are as effec-
tive as those provided to others; 

(v) Deny a qualified handicapped per-
son the opportunity to participate as a 
member of planning or advisory boards; 
or 

(vi) Otherwise limit a qualified 
handicapped person in the enjoyment 
of any right, privilege, advantage, or 
opportunity enjoyed by others receiv-
ing the aid, benefit, or service. 

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or 
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or 
activities. 

(3) The agency may not, directly or 
through contractual or other arrange-
ments, utilize criteria or methods of 
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administration the purpose or effect of 
which would— 

(i) Subject qualified handicapped per-
sons to discrimination on the basis of 
handicap; or 

(ii) Defeat or substantially impair ac-
complishment of the objectives of a 
program or activity with respect to 
handicapped persons. 

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would— 

(i) Exclude handicapped persons 
from, deny them the benefits of, or oth-
erwise subject them to discrimination 
under any program or activity con-
ducted by the agency; or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of a program or activity with respect 
to handicapped persons. 

(5) The agency, in the selection of 
procurement contractors, may not use 
criteria that subject qualified handi-
capped persons to discrimination on 
the basis of handicap. 

(6) The agency may not administer a 
licensing or certification program in a 
manner that subjects qualified handi-
capped persons to discrimination on 
the basis of handicap, nor may the 
agency establish requirements for the 
programs or activities of licensees or 
certified entities that subject qualified 
handicapped persons to discrimination 
on the basis of handicap. However, the 
programs or activities of entities that 
are licensed or certified by the agency 
are not, themselves, covered by this 
part. 

(c) The exclusion of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or Execu-
tive Order to handicapped persons or 
the exclusion of a specific class of 
handicapped persons from a program 
limited by Federal statute or Execu-
tive Order to a different class of handi-
capped persons is not prohibited by 
this part. 

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs 
of qualified handicapped persons. 

§§ 4907.131–4907.139 [Reserved] 

§ 4907.140 Employment. 
No qualified handicapped person 

shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity 
conducted by the agency. The defini-
tions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791), as established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613, shall 
apply to employment in federally-con-
ducted programs or activities. 

§§ 4907.141–4907.148 [Reserved] 

§ 4907.149 Program accessibility: Dis-
crimination prohibited. 

Except as otherwise provided in 
§ 4907.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by 
handicapped persons, be denied the 
benefits of, be excluded from participa-
tion in, or otherwise be subjected to 
discrimination under any program or 
activity conducted by the agency. 

§ 4907.150 Program accessibility: Exist-
ing facilities. 

(a) General. The agency shall operate 
each program or activity so that the 
program or activity, when viewed in its 
entirety, is readily accessible to and 
usable by handicapped persons. This 
paragraph does not— 

(1) Necessarily require the agency to 
make each of its existing facilities ac-
cessible to and usable by handicapped 
persons; 

(2) In the case of historic preserva-
tion programs, require the agency to 
take any action that would result in a 
substantial impairment of significant 
historic features of an historic prop-
erty; or 

(3) Require the agency to take any 
action that it can demonstrate would 
result in a fundamental alteration in 
the nature of a program or activity or 
in undue financial and administrative 
burdens. In those circumstances where 
agency personnel believe that the pro-
posed action would fundamentally 
alter the program or activity or would 
result in undue financial and adminis-
trative burdens, the agency has the 
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burden of proving that compliance with 
§ 4907.150(a) would result in such alter-
ation or burdens. The decision that 
compliance would result in such alter-
ation or burdens must be made by the 
agency head or his or her designee 
after considering all agency resources 
available for use in the funding and op-
eration of the conducted program or 
activity, and must be accompanied by 
a written statement of the reasons for 
reaching that conclusion. If an action 
would result in such an alteration or 
such burdens, the agency shall take 
any other action that would not result 
in such an alteration or such burdens 
but would nevertheless ensure that 
handicapped persons receive the bene-
fits and services of the program or ac-
tivity. 

(b) Methods—(1) General. The agency 
may comply with the requirements of 
this section through such means as re-
design of equipment, reassignment of 
services to accessible buildings, assign-
ment of aides to beneficiaries, home 
visits, delivery of services at alternate 
accessible sites, alteration of existing 
facilities and construction of new fa-
cilities, use of accessible rolling stock, 
or any other methods that result in 
making its programs or activities read-
ily accessible to and usable by handi-
capped persons. The agency is not re-
quired to make structural changes in 
existing facilities where other methods 
are effective in achieving compliance 
with this section. The agency, in mak-
ing alterations to existing buildings, 
shall meet accessibility requirements 
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151–4157), and any regula-
tions implementing it. In choosing 
among available methods for meeting 
the requirements of this section, the 
agency shall give priority to those 
methods that offer programs and ac-
tivities to qualified handicapped per-
sons in the most integrated setting ap-
propriate. 

(2) Historic preservation programs. In 
meeting the requirements of 
§ 4907.150(a) in historic preservation 
programs, the agency shall give pri-
ority to methods that provide physical 
access to handicapped persons. In cases 
where a physical alteration to an his-
toric property is not required because 

of § 4907.150 (a)(2) or (a)(3), alternative 
methods of achieving program accessi-
bility include— 

(i) Using audio-visual materials and 
devices to depict those portions of an 
historic property that cannot other-
wise be made accessible; 

(ii) Assigning persons to guide handi-
capped persons into or through por-
tions of historic properties that cannot 
otherwise be made accessible; or 

(iii) Adopting other innovative meth-
ods. 

(c) Time period for compliance. The 
agency shall comply with the obliga-
tions established under this section by 
October 21, 1986, except that where 
structural changes in facilities are un-
dertaken, such changes shall be made 
by August 22, 1989, but in any event as 
expeditiously as possible. 

(d) Transition plan. In the event that 
structural changes to facilities will be 
undertaken to achieve program acces-
sibility, the agency shall develop, by 
February 23, 1987 a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall 
provide an opportunity to interested 
persons, including handicapped persons 
or organizations representing handi-
capped persons, to participate in the 
development of the transition plan by 
submitting comments (both oral and 
written). A copy of the transition plan 
shall be made available for public in-
spection. The plan shall, at a min-
imum— 

(1) Identify physical obstacles in the 
agency’s facilities that limit the acces-
sibility of its programs or activities to 
handicapped persons; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve compli-
ance with this section and, if the time 
period of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran-
sition period; and 

(4) Indicate the official responsible 
for implementation of the plan. 

§ 4907.151 Program accessibility: New 
construction and alterations. 

Each building or part of a building 
that is constructed or altered by, on 
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behalf of, or for the use of the agency 
shall be designed, constructed, or al-
tered so as to be readily accessible to 
and usable by handicapped persons. 
The definitions, requirements, and 
standards of the Architectural Barriers 
Act (42 U.S.C. 4151–4157), as established 
in 41 CFR 101–19.600 to 101–19.607, apply 
to buildings covered by this section. 

§§ 4907.152–4907.159 [Reserved] 

§ 4907.160 Communications. 
(a) The agency shall take appropriate 

steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and 
members of the public. 

(1) The agency shall furnish appro-
priate auxiliary aids where necessary 
to afford a handicapped person an equal 
opportunity to participate in, and 
enjoy the benefits of, a program or ac-
tivity conducted by the agency. 

(i) In determining what type of auxil-
iary aid is necessary, the agency shall 
give primary consideration to the re-
quests of the handicapped person. 

(ii) The agency need not provide indi-
vidually prescribed devices, readers for 
personal use or study, or other devices 
of a personal nature. 

(2) Where the agency communicates 
with applicants and beneficiaries by 
telephone, telecommunication devices 
for deaf person (TDD’s) or equally ef-
fective telecommunication systems 
shall be used. 

(b) The agency shall ensure that in-
terested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, ac-
tivities, and facilities. 

(c) The agency shall provide signage 
at a primary entrance to each of its in-
accessible facilities, directing users to 
a location at which they can obtain in-
formation about accessible facilities. 
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility. 

(d) This section does not require the 
agency to take any action that it can 
demonstrate would result in a funda-
mental alteration in the nature of a 
program or activity or in undue finan-
cial and administrative burdens. In 
those circumstances where agency per-

sonnel believe that the proposed action 
would fundamentally alter the program 
or activity or would result in undue fi-
nancial and administrative burdens, 
the agency has the burden of proving 
that compliance with § 4907.160 would 
result in such alteration or burdens. 
The decision that compliance would re-
sult in such alteration or burdens must 
be made by the agency head or his or 
her designee after considering all agen-
cy resources available for use in the 
funding and operation of the conducted 
program or activity, and must be ac-
companied by a written statement of 
the reasons for reaching that conclu-
sion. If an action required to comply 
with this section would result in such 
an alteration or such burdens, the 
agency shall take any other action 
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum 
extent possible, handicapped persons 
receive the benefits and services of the 
program or activity. 

§§ 4907.161–4907.169 [Reserved] 

§ 4907.170 Compliance procedures. 
(a) Except as provided in paragraph 

(b) of this section, this section applies 
to all allegations of discrimination on 
the basis of handicap in programs or 
activities conducted by the agency. 

(b) The agency shall process com-
plaints alleging violations of section 
504 with respect to employment accord-
ing to the procedures established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation 
Act of 1973 (29 U.S.C. 791). 

(c) The Equal Opportunity Manager 
shall be responsible for coordinating 
implementation of this section. 

(1) Where to file. See § 4000.4 of this 
chapter for information on where to 
file complaints under this part. 

(2) Method of filing. The PBGC applies 
the rules in subpart A of part 4000 of 
this chapter to determine permissible 
methods of filing with the PBGC under 
this part. 

(3) Date of filing. The PBGC applies 
the rules in subpart C of part 4000 of 
this chapter to determine the date that 
a submission under this part was filed 
with the PBGC. 
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(4) Computation of time. The PBGC ap-
plies the rules in subpart D of part 4000 
of this chapter to compute any time 
period under this part. 

(d) The agency shall accept and in-
vestigate all complete complaints for 
which it has jurisdiction. All complete 
complaints must be filed within 180 
days of the alleged act of discrimina-
tion. The agency may extend this time 
period for good cause. 

(e) If the agency receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity. 

(f) The agency shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151–4157), or section 502 of 
the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 792), is not readily 
accessible to and usable by handi-
capped persons. 

(g) Within 180 days of the receipt of a 
complete complaint for which it has ju-
risdiction, the agency shall notify the 
complainant of the results of the inves-
tigation in a letter containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; and 

(3) A notice of the right to appeal. 
(h) Appeals of the findings of fact and 

conclusions of law or remedies must be 
filed by the complainant within 90 days 
of receipt from the agency of the letter 
required by § 4907.170(g). The agency 
may extend this time for good cause. 

(i) Timely appeals shall be accepted 
and processed by the head of the agen-
cy. 

(j) The head of the agency shall no-
tify the complainant of the results of 
the appeal within 60 days of the receipt 
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant, 
he or she shall have 60 days from the 
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal. 

(k) The time limits cited in para-
graphs (g) and (j) of this section may be 
extended with the permission of the 
Assistant Attorney General. 

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 
the final determination may not be 
delegated to another agency. 

[61 FR 34134, July 1, 1996, as amended at 68 
FR 61359, Oct. 28, 2003] 

§§ 4907.171–4907.999 [Reserved] 

PARTS 4908–4999 [RESERVED] 
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FINDING AIDS 

A list of CFR titles, subtitles, chapters, subchapters and parts and an alphabet-
ical list of agencies publishing in the CFR are included in the CFR Index and 
Finding Aids volume to the Code of Federal Regulations which is published sepa-
rately and revised annually. 

Table of CFR Titles and Chapters 
Alphabetical List of Agencies Appearing in the CFR 
List of CFR Sections Affected 
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Table of CFR Titles and Chapters 
(Revised as of July 1, 2021) 

Title 1—General Provisions 

I Administrative Committee of the Federal Register (Parts 1—49) 

II Office of the Federal Register (Parts 50—299) 

III Administrative Conference of the United States (Parts 300—399) 

IV Miscellaneous Agencies (Parts 400—599) 

VI National Capital Planning Commission (Parts 600—699) 

Title 2—Grants and Agreements 

SUBTITLE A—OFFICE OF MANAGEMENT AND BUDGET GUIDANCE FOR 
GRANTS AND AGREEMENTS 

I Office of Management and Budget Governmentwide Guidance for 
Grants and Agreements (Parts 2—199) 

II Office of Management and Budget Guidance (Parts 200—299) 

SUBTITLE B—FEDERAL AGENCY REGULATIONS FOR GRANTS AND 
AGREEMENTS 

III Department of Health and Human Services (Parts 300—399) 

IV Department of Agriculture (Parts 400—499) 

VI Department of State (Parts 600—699) 

VII Agency for International Development (Parts 700—799) 

VIII Department of Veterans Affairs (Parts 800—899) 

IX Department of Energy (Parts 900—999) 

X Department of the Treasury (Parts 1000—1099) 

XI Department of Defense (Parts 1100—1199) 

XII Department of Transportation (Parts 1200—1299) 

XIII Department of Commerce (Parts 1300—1399) 

XIV Department of the Interior (Parts 1400—1499) 

XV Environmental Protection Agency (Parts 1500—1599) 

XVIII National Aeronautics and Space Administration (Parts 1800— 
1899) 

XX United States Nuclear Regulatory Commission (Parts 2000—2099) 

XXII Corporation for National and Community Service (Parts 2200— 
2299) 

XXIII Social Security Administration (Parts 2300—2399) 

XXIV Department of Housing and Urban Development (Parts 2400— 
2499) 

XXV National Science Foundation (Parts 2500—2599) 

XXVI National Archives and Records Administration (Parts 2600—2699) 
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Chap. 
Title 2—Grants and Agreements—Continued 

XXVII Small Business Administration (Parts 2700—2799) 

XXVIII Department of Justice (Parts 2800—2899) 

XXIX Department of Labor (Parts 2900—2999) 

XXX Department of Homeland Security (Parts 3000—3099) 

XXXI Institute of Museum and Library Services (Parts 3100—3199) 

XXXII National Endowment for the Arts (Parts 3200—3299) 

XXXIII National Endowment for the Humanities (Parts 3300—3399) 

XXXIV Department of Education (Parts 3400—3499) 

XXXV Export-Import Bank of the United States (Parts 3500—3599) 

XXXVI Office of National Drug Control Policy, Executive Office of the 
President (Parts 3600—3699) 

XXXVII Peace Corps (Parts 3700—3799) 

LVIII Election Assistance Commission (Parts 5800—5899) 

LIX Gulf Coast Ecosystem Restoration Council (Parts 5900—5999) 

Title 3—The President 

I Executive Office of the President (Parts 100—199) 

Title 4—Accounts 

I Government Accountability Office (Parts 1—199) 

Title 5—Administrative Personnel 

I Office of Personnel Management (Parts 1—1199) 

II Merit Systems Protection Board (Parts 1200—1299) 

III Office of Management and Budget (Parts 1300—1399) 

IV Office of Personnel Management and Office of the Director of 
National Intelligence (Parts 1400—1499) 

V The International Organizations Employees Loyalty Board 
(Parts 1500—1599) 

VI Federal Retirement Thrift Investment Board (Parts 1600—1699) 

VIII Office of Special Counsel (Parts 1800—1899) 

IX Appalachian Regional Commission (Parts 1900—1999) 

XI Armed Forces Retirement Home (Parts 2100—2199) 

XIV Federal Labor Relations Authority, General Counsel of the Fed-
eral Labor Relations Authority and Federal Service Impasses 
Panel (Parts 2400—2499) 

XVI Office of Government Ethics (Parts 2600—2699) 

XXI Department of the Treasury (Parts 3100—3199) 

XXII Federal Deposit Insurance Corporation (Parts 3200—3299) 

XXIII Department of Energy (Parts 3300—3399) 

XXIV Federal Energy Regulatory Commission (Parts 3400—3499) 

XXV Department of the Interior (Parts 3500—3599) 

XXVI Department of Defense (Parts 3600—3699) 
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Chap. 
Title 5—Administrative Personnel—Continued 

XXVIII Department of Justice (Parts 3800—3899) 

XXIX Federal Communications Commission (Parts 3900—3999) 

XXX Farm Credit System Insurance Corporation (Parts 4000—4099) 

XXXI Farm Credit Administration (Parts 4100—4199) 

XXXIII U.S. International Development Finance Corporation (Parts 
4300—4399) 

XXXIV Securities and Exchange Commission (Parts 4400—4499) 

XXXV Office of Personnel Management (Parts 4500—4599) 

XXXVI Department of Homeland Security (Parts 4600—4699) 

XXXVII Federal Election Commission (Parts 4700—4799) 

XL Interstate Commerce Commission (Parts 5000—5099) 

XLI Commodity Futures Trading Commission (Parts 5100—5199) 

XLII Department of Labor (Parts 5200—5299) 

XLIII National Science Foundation (Parts 5300—5399) 

XLV Department of Health and Human Services (Parts 5500—5599) 

XLVI Postal Rate Commission (Parts 5600—5699) 

XLVII Federal Trade Commission (Parts 5700—5799) 

XLVIII Nuclear Regulatory Commission (Parts 5800—5899) 

XLIX Federal Labor Relations Authority (Parts 5900—5999) 

L Department of Transportation (Parts 6000—6099) 

LII Export-Import Bank of the United States (Parts 6200—6299) 

LIII Department of Education (Parts 6300—6399) 

LIV Environmental Protection Agency (Parts 6400—6499) 

LV National Endowment for the Arts (Parts 6500—6599) 

LVI National Endowment for the Humanities (Parts 6600—6699) 

LVII General Services Administration (Parts 6700—6799) 

LVIII Board of Governors of the Federal Reserve System (Parts 6800— 
6899) 

LIX National Aeronautics and Space Administration (Parts 6900— 
6999) 

LX United States Postal Service (Parts 7000—7099) 

LXI National Labor Relations Board (Parts 7100—7199) 

LXII Equal Employment Opportunity Commission (Parts 7200—7299) 

LXIII Inter-American Foundation (Parts 7300—7399) 

LXIV Merit Systems Protection Board (Parts 7400—7499) 

LXV Department of Housing and Urban Development (Parts 7500— 
7599) 

LXVI National Archives and Records Administration (Parts 7600—7699) 

LXVII Institute of Museum and Library Services (Parts 7700—7799) 

LXVIII Commission on Civil Rights (Parts 7800—7899) 

LXIX Tennessee Valley Authority (Parts 7900—7999) 

LXX Court Services and Offender Supervision Agency for the District 
of Columbia (Parts 8000—8099) 

LXXI Consumer Product Safety Commission (Parts 8100—8199) 

LXXIII Department of Agriculture (Parts 8300—8399) 
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Chap. 
Title 5—Administrative Personnel—Continued 

LXXIV Federal Mine Safety and Health Review Commission (Parts 
8400—8499) 

LXXVI Federal Retirement Thrift Investment Board (Parts 8600—8699) 

LXXVII Office of Management and Budget (Parts 8700—8799) 

LXXX Federal Housing Finance Agency (Parts 9000—9099) 

LXXXIII Special Inspector General for Afghanistan Reconstruction (Parts 
9300—9399) 

LXXXIV Bureau of Consumer Financial Protection (Parts 9400—9499) 

LXXXVI National Credit Union Administration (Parts 9600—9699) 

XCVII Department of Homeland Security Human Resources Manage-
ment System (Department of Homeland Security—Office of 
Personnel Management) (Parts 9700—9799) 

XCVIII Council of the Inspectors General on Integrity and Efficiency 
(Parts 9800—9899) 

XCIX Military Compensation and Retirement Modernization Commis-
sion (Parts 9900—9999) 

C National Council on Disability (Parts 10000—10049) 

CI National Mediation Board (Parts 10100—10199) 

CII U.S. Office of Special Counsel (Parts 10200—10299) 

Title 6—Domestic Security 

I Department of Homeland Security, Office of the Secretary 
(Parts 1—199) 

X Privacy and Civil Liberties Oversight Board (Parts 1000—1099) 

Title 7—Agriculture 

SUBTITLE A—OFFICE OF THE SECRETARY OF AGRICULTURE (PARTS 
0—26) 

SUBTITLE B—REGULATIONS OF THE DEPARTMENT OF AGRICULTURE 

I Agricultural Marketing Service (Standards, Inspections, Mar-
keting Practices), Department of Agriculture (Parts 27—209) 

II Food and Nutrition Service, Department of Agriculture (Parts 
210—299) 

III Animal and Plant Health Inspection Service, Department of Ag-
riculture (Parts 300—399) 

IV Federal Crop Insurance Corporation, Department of Agriculture 
(Parts 400—499) 

V Agricultural Research Service, Department of Agriculture 
(Parts 500—599) 

VI Natural Resources Conservation Service, Department of Agri-
culture (Parts 600—699) 

VII Farm Service Agency, Department of Agriculture (Parts 700— 
799) 

VIII Agricultural Marketing Service (Federal Grain Inspection Serv-
ice, Fair Trade Practices Program), Department of Agri-
culture (Parts 800—899) 
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1301 

Chap. 
Title 7—Agriculture—Continued 

IX Agricultural Marketing Service (Marketing Agreements and Or-
ders; Fruits, Vegetables, Nuts), Department of Agriculture 
(Parts 900—999) 

X Agricultural Marketing Service (Marketing Agreements and Or-
ders; Milk), Department of Agriculture (Parts 1000—1199) 

XI Agricultural Marketing Service (Marketing Agreements and Or-
ders; Miscellaneous Commodities), Department of Agriculture 
(Parts 1200—1299) 

XIV Commodity Credit Corporation, Department of Agriculture 
(Parts 1400—1499) 

XV Foreign Agricultural Service, Department of Agriculture (Parts 
1500—1599) 

XVI (Parts 1600—1699) [Reserved] 

XVII Rural Utilities Service, Department of Agriculture (Parts 1700— 
1799) 

XVIII Rural Housing Service, Rural Business-Cooperative Service, 
Rural Utilities Service, and Farm Service Agency, Depart-
ment of Agriculture (Parts 1800—2099) 

XX (Parts 2200—2299) [Reserved] 

XXV Office of Advocacy and Outreach, Department of Agriculture 
(Parts 2500—2599) 

XXVI Office of Inspector General, Department of Agriculture (Parts 
2600—2699) 

XXVII Office of Information Resources Management, Department of 
Agriculture (Parts 2700—2799) 

XXVIII Office of Operations, Department of Agriculture (Parts 2800— 
2899) 

XXIX Office of Energy Policy and New Uses, Department of Agri-
culture (Parts 2900—2999) 

XXX Office of the Chief Financial Officer, Department of Agriculture 
(Parts 3000—3099) 

XXXI Office of Environmental Quality, Department of Agriculture 
(Parts 3100—3199) 

XXXII Office of Procurement and Property Management, Department 
of Agriculture (Parts 3200—3299) 

XXXIII Office of Transportation, Department of Agriculture (Parts 
3300—3399) 

XXXIV National Institute of Food and Agriculture (Parts 3400—3499) 

XXXV Rural Housing Service, Department of Agriculture (Parts 3500— 
3599) 

XXXVI National Agricultural Statistics Service, Department of Agri-
culture (Parts 3600—3699) 

XXXVII Economic Research Service, Department of Agriculture (Parts 
3700—3799) 

XXXVIII World Agricultural Outlook Board, Department of Agriculture 
(Parts 3800—3899) 

XLI [Reserved] 

XLII Rural Business-Cooperative Service and Rural Utilities Service, 
Department of Agriculture (Parts 4200—4299) 
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1302 

Chap. 
Title 7—Agriculture—Continued 

L Rural Business-Cooperative Service, and Rural Utilities Service, 
Department of Agriculture (Parts 5000—5099) 

Title 8—Aliens and Nationality 

I Department of Homeland Security (Parts 1—499) 

V Executive Office for Immigration Review, Department of Justice 
(Parts 1000—1399) 

Title 9—Animals and Animal Products 

I Animal and Plant Health Inspection Service, Department of Ag-
riculture (Parts 1—199) 

II Agricultural Marketing Service (Fair Trade Practices Program), 
Department of Agriculture (Parts 200—299) 

III Food Safety and Inspection Service, Department of Agriculture 
(Parts 300—599) 

Title 10—Energy 

I Nuclear Regulatory Commission (Parts 0—199) 

II Department of Energy (Parts 200—699) 

III Department of Energy (Parts 700—999) 

X Department of Energy (General Provisions) (Parts 1000—1099) 

XIII Nuclear Waste Technical Review Board (Parts 1300—1399) 

XVII Defense Nuclear Facilities Safety Board (Parts 1700—1799) 

XVIII Northeast Interstate Low-Level Radioactive Waste Commission 
(Parts 1800—1899) 

Title 11—Federal Elections 

I Federal Election Commission (Parts 1—9099) 

II Election Assistance Commission (Parts 9400—9499) 

Title 12—Banks and Banking 

I Comptroller of the Currency, Department of the Treasury (Parts 
1—199) 

II Federal Reserve System (Parts 200—299) 

III Federal Deposit Insurance Corporation (Parts 300—399) 

IV Export-Import Bank of the United States (Parts 400—499) 

V (Parts 500—599) [Reserved] 

VI Farm Credit Administration (Parts 600—699) 

VII National Credit Union Administration (Parts 700—799) 

VIII Federal Financing Bank (Parts 800—899) 

IX (Parts 900—999) [Reserved] 

X Bureau of Consumer Financial Protection (Parts 1000—1099) 
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1303 

Chap. 
Title 12—Banks and Banking—Continued 

XI Federal Financial Institutions Examination Council (Parts 
1100—1199) 

XII Federal Housing Finance Agency (Parts 1200—1299) 

XIII Financial Stability Oversight Council (Parts 1300—1399) 

XIV Farm Credit System Insurance Corporation (Parts 1400—1499) 

XV Department of the Treasury (Parts 1500—1599) 

XVI Office of Financial Research, Department of the Treasury (Parts 
1600—1699) 

XVII Office of Federal Housing Enterprise Oversight, Department of 
Housing and Urban Development (Parts 1700—1799) 

XVIII Community Development Financial Institutions Fund, Depart-
ment of the Treasury (Parts 1800—1899) 

Title 13—Business Credit and Assistance 

I Small Business Administration (Parts 1—199) 

III Economic Development Administration, Department of Com-
merce (Parts 300—399) 

IV Emergency Steel Guarantee Loan Board (Parts 400—499) 

V Emergency Oil and Gas Guaranteed Loan Board (Parts 500—599) 

Title 14—Aeronautics and Space 

I Federal Aviation Administration, Department of Transportation 
(Parts 1—199) 

II Office of the Secretary, Department of Transportation (Aviation 
Proceedings) (Parts 200—399) 

III Commercial Space Transportation, Federal Aviation Adminis-
tration, Department of Transportation (Parts 400—1199) 

V National Aeronautics and Space Administration (Parts 1200— 
1299) 

VI Air Transportation System Stabilization (Parts 1300—1399) 

Title 15—Commerce and Foreign Trade 

SUBTITLE A—OFFICE OF THE SECRETARY OF COMMERCE (PARTS 0— 
29) 

SUBTITLE B—REGULATIONS RELATING TO COMMERCE AND FOREIGN 
TRADE 

I Bureau of the Census, Department of Commerce (Parts 30—199) 

II National Institute of Standards and Technology, Department of 
Commerce (Parts 200—299) 

III International Trade Administration, Department of Commerce 
(Parts 300—399) 

IV Foreign-Trade Zones Board, Department of Commerce (Parts 
400—499) 

VII Bureau of Industry and Security, Department of Commerce 
(Parts 700—799) 
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1304 

Chap. 
Title 15—Commerce and Foreign Trade—Continued 

VIII Bureau of Economic Analysis, Department of Commerce (Parts 
800—899) 

IX National Oceanic and Atmospheric Administration, Department 
of Commerce (Parts 900—999) 

XI National Technical Information Service, Department of Com-
merce (Parts 1100—1199) 

XIII East-West Foreign Trade Board (Parts 1300—1399) 

XIV Minority Business Development Agency (Parts 1400—1499) 

XV Office of the Under-Secretary for Economic Affairs, Department 
of Commerce (Parts 1500—1599) 

SUBTITLE C—REGULATIONS RELATING TO FOREIGN TRADE AGREE-
MENTS 

XX Office of the United States Trade Representative (Parts 2000— 
2099) 

SUBTITLE D—REGULATIONS RELATING TO TELECOMMUNICATIONS 
AND INFORMATION 

XXIII National Telecommunications and Information Administration, 
Department of Commerce (Parts 2300—2399) [Reserved] 

Title 16—Commercial Practices 

I Federal Trade Commission (Parts 0—999) 

II Consumer Product Safety Commission (Parts 1000—1799) 

Title 17—Commodity and Securities Exchanges 

I Commodity Futures Trading Commission (Parts 1—199) 

II Securities and Exchange Commission (Parts 200—399) 

IV Department of the Treasury (Parts 400—499) 

Title 18—Conservation of Power and Water Resources 

I Federal Energy Regulatory Commission, Department of Energy 
(Parts 1—399) 

III Delaware River Basin Commission (Parts 400—499) 

VI Water Resources Council (Parts 700—799) 

VIII Susquehanna River Basin Commission (Parts 800—899) 

XIII Tennessee Valley Authority (Parts 1300—1399) 

Title 19—Customs Duties 

I U.S. Customs and Border Protection, Department of Homeland 
Security; Department of the Treasury (Parts 0—199) 

II United States International Trade Commission (Parts 200—299) 

III International Trade Administration, Department of Commerce 
(Parts 300—399) 

IV U.S. Immigration and Customs Enforcement, Department of 
Homeland Security (Parts 400—599) [Reserved] 
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1305 

Chap. 
Title 20—Employees’ Benefits 

I Office of Workers’ Compensation Programs, Department of 
Labor (Parts 1—199) 

II Railroad Retirement Board (Parts 200—399) 

III Social Security Administration (Parts 400—499) 

IV Employees’ Compensation Appeals Board, Department of Labor 
(Parts 500—599) 

V Employment and Training Administration, Department of Labor 
(Parts 600—699) 

VI Office of Workers’ Compensation Programs, Department of 
Labor (Parts 700—799) 

VII Benefits Review Board, Department of Labor (Parts 800—899) 

VIII Joint Board for the Enrollment of Actuaries (Parts 900—999) 

IX Office of the Assistant Secretary for Veterans’ Employment and 
Training Service, Department of Labor (Parts 1000—1099) 

Title 21—Food and Drugs 

I Food and Drug Administration, Department of Health and 
Human Services (Parts 1—1299) 

II Drug Enforcement Administration, Department of Justice (Parts 
1300—1399) 

III Office of National Drug Control Policy (Parts 1400—1499) 

Title 22—Foreign Relations 

I Department of State (Parts 1—199) 

II Agency for International Development (Parts 200—299) 

III Peace Corps (Parts 300—399) 

IV International Joint Commission, United States and Canada 
(Parts 400—499) 

V United States Agency for Global Media (Parts 500—599) 

VII U.S. International Development Finance Corporation (Parts 
700—799) 

IX Foreign Service Grievance Board (Parts 900—999) 

X Inter-American Foundation (Parts 1000—1099) 

XI International Boundary and Water Commission, United States 
and Mexico, United States Section (Parts 1100—1199) 

XII United States International Development Cooperation Agency 
(Parts 1200—1299) 

XIII Millennium Challenge Corporation (Parts 1300—1399) 

XIV Foreign Service Labor Relations Board; Federal Labor Relations 
Authority; General Counsel of the Federal Labor Relations 
Authority; and the Foreign Service Impasse Disputes Panel 
(Parts 1400—1499) 

XV African Development Foundation (Parts 1500—1599) 

XVI Japan-United States Friendship Commission (Parts 1600—1699) 

XVII United States Institute of Peace (Parts 1700—1799) 
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1306 

Chap. 
Title 23—Highways 

I Federal Highway Administration, Department of Transportation 
(Parts 1—999) 

II National Highway Traffic Safety Administration and Federal 
Highway Administration, Department of Transportation 
(Parts 1200—1299) 

III National Highway Traffic Safety Administration, Department of 
Transportation (Parts 1300—1399) 

Title 24—Housing and Urban Development 

SUBTITLE A—OFFICE OF THE SECRETARY, DEPARTMENT OF HOUSING 
AND URBAN DEVELOPMENT (PARTS 0—99) 

SUBTITLE B—REGULATIONS RELATING TO HOUSING AND URBAN DE-
VELOPMENT 

I Office of Assistant Secretary for Equal Opportunity, Department 
of Housing and Urban Development (Parts 100—199) 

II Office of Assistant Secretary for Housing-Federal Housing Com-
missioner, Department of Housing and Urban Development 
(Parts 200—299) 

III Government National Mortgage Association, Department of 
Housing and Urban Development (Parts 300—399) 

IV Office of Housing and Office of Multifamily Housing Assistance 
Restructuring, Department of Housing and Urban Develop-
ment (Parts 400—499) 

V Office of Assistant Secretary for Community Planning and De-
velopment, Department of Housing and Urban Development 
(Parts 500—599) 

VI Office of Assistant Secretary for Community Planning and De-
velopment, Department of Housing and Urban Development 
(Parts 600—699) [Reserved] 

VII Office of the Secretary, Department of Housing and Urban Devel-
opment (Housing Assistance Programs and Public and Indian 
Housing Programs) (Parts 700—799) 

VIII Office of the Assistant Secretary for Housing—Federal Housing 
Commissioner, Department of Housing and Urban Develop-
ment (Section 8 Housing Assistance Programs, Section 202 Di-
rect Loan Program, Section 202 Supportive Housing for the El-
derly Program and Section 811 Supportive Housing for Persons 
With Disabilities Program) (Parts 800—899) 

IX Office of Assistant Secretary for Public and Indian Housing, De-
partment of Housing and Urban Development (Parts 900—1699) 

X Office of Assistant Secretary for Housing—Federal Housing 
Commissioner, Department of Housing and Urban Develop-
ment (Interstate Land Sales Registration Program) (Parts 
1700—1799) [Reserved] 

XII Office of Inspector General, Department of Housing and Urban 
Development (Parts 2000—2099) 

XV Emergency Mortgage Insurance and Loan Programs, Depart-
ment of Housing and Urban Development (Parts 2700—2799) 
[Reserved] 
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1307 

Chap. 
Title 24—Housing and Urban Development—Continued 

XX Office of Assistant Secretary for Housing—Federal Housing 
Commissioner, Department of Housing and Urban Develop-
ment (Parts 3200—3899) 

XXIV Board of Directors of the HOPE for Homeowners Program (Parts 
4000—4099) [Reserved] 

XXV Neighborhood Reinvestment Corporation (Parts 4100—4199) 

Title 25—Indians 

I Bureau of Indian Affairs, Department of the Interior (Parts 1— 
299) 

II Indian Arts and Crafts Board, Department of the Interior (Parts 
300—399) 

III National Indian Gaming Commission, Department of the Inte-
rior (Parts 500—599) 

IV Office of Navajo and Hopi Indian Relocation (Parts 700—899) 

V Bureau of Indian Affairs, Department of the Interior, and Indian 
Health Service, Department of Health and Human Services 
(Part 900—999) 

VI Office of the Assistant Secretary, Indian Affairs, Department of 
the Interior (Parts 1000—1199) 

VII Office of the Special Trustee for American Indians, Department 
of the Interior (Parts 1200—1299) 

Title 26—Internal Revenue 

I Internal Revenue Service, Department of the Treasury (Parts 1— 
End) 

Title 27—Alcohol, Tobacco Products and Firearms 

I Alcohol and Tobacco Tax and Trade Bureau, Department of the 
Treasury (Parts 1—399) 

II Bureau of Alcohol, Tobacco, Firearms, and Explosives, Depart-
ment of Justice (Parts 400—799) 

Title 28—Judicial Administration 

I Department of Justice (Parts 0—299) 

III Federal Prison Industries, Inc., Department of Justice (Parts 
300—399) 

V Bureau of Prisons, Department of Justice (Parts 500—599) 

VI Offices of Independent Counsel, Department of Justice (Parts 
600—699) 

VII Office of Independent Counsel (Parts 700—799) 

VIII Court Services and Offender Supervision Agency for the District 
of Columbia (Parts 800—899) 

IX National Crime Prevention and Privacy Compact Council (Parts 
900—999) 
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1308 

Chap. 
Title 28—Judicial Administration—Continued 

XI Department of Justice and Department of State (Parts 1100— 
1199) 

Title 29—Labor 

SUBTITLE A—OFFICE OF THE SECRETARY OF LABOR (PARTS 0—99) 

SUBTITLE B—REGULATIONS RELATING TO LABOR 

I National Labor Relations Board (Parts 100—199) 

II Office of Labor-Management Standards, Department of Labor 
(Parts 200—299) 

III National Railroad Adjustment Board (Parts 300—399) 

IV Office of Labor-Management Standards, Department of Labor 
(Parts 400—499) 

V Wage and Hour Division, Department of Labor (Parts 500—899) 

IX Construction Industry Collective Bargaining Commission (Parts 
900—999) 

X National Mediation Board (Parts 1200—1299) 

XII Federal Mediation and Conciliation Service (Parts 1400—1499) 

XIV Equal Employment Opportunity Commission (Parts 1600—1699) 

XVII Occupational Safety and Health Administration, Department of 
Labor (Parts 1900—1999) 

XX Occupational Safety and Health Review Commission (Parts 
2200—2499) 

XXV Employee Benefits Security Administration, Department of 
Labor (Parts 2500—2599) 

XXVII Federal Mine Safety and Health Review Commission (Parts 
2700—2799) 

XL Pension Benefit Guaranty Corporation (Parts 4000—4999) 

Title 30—Mineral Resources 

I Mine Safety and Health Administration, Department of Labor 
(Parts 1—199) 

II Bureau of Safety and Environmental Enforcement, Department 
of the Interior (Parts 200—299) 

IV Geological Survey, Department of the Interior (Parts 400—499) 

V Bureau of Ocean Energy Management, Department of the Inte-
rior (Parts 500—599) 

VII Office of Surface Mining Reclamation and Enforcement, Depart-
ment of the Interior (Parts 700—999) 

XII Office of Natural Resources Revenue, Department of the Interior 
(Parts 1200—1299) 

Title 31—Money and Finance: Treasury 

SUBTITLE A—OFFICE OF THE SECRETARY OF THE TREASURY (PARTS 
0—50) 

SUBTITLE B—REGULATIONS RELATING TO MONEY AND FINANCE 
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1309 

Chap. 
Title 31—Money and Finance: Treasury—Continued 

I Monetary Offices, Department of the Treasury (Parts 51—199) 

II Fiscal Service, Department of the Treasury (Parts 200—399) 

IV Secret Service, Department of the Treasury (Parts 400—499) 

V Office of Foreign Assets Control, Department of the Treasury 
(Parts 500—599) 

VI Bureau of Engraving and Printing, Department of the Treasury 
(Parts 600—699) 

VII Federal Law Enforcement Training Center, Department of the 
Treasury (Parts 700—799) 

VIII Office of Investment Security, Department of the Treasury 
(Parts 800—899) 

IX Federal Claims Collection Standards (Department of the Treas-
ury—Department of Justice) (Parts 900—999) 

X Financial Crimes Enforcement Network, Department of the 
Treasury (Parts 1000—1099) 

Title 32—National Defense 

SUBTITLE A—DEPARTMENT OF DEFENSE 

I Office of the Secretary of Defense (Parts 1—399) 

V Department of the Army (Parts 400—699) 

VI Department of the Navy (Parts 700—799) 

VII Department of the Air Force (Parts 800—1099) 

SUBTITLE B—OTHER REGULATIONS RELATING TO NATIONAL DE-
FENSE 

XII Department of Defense, Defense Logistics Agency (Parts 1200— 
1299) 

XVI Selective Service System (Parts 1600—1699) 

XVII Office of the Director of National Intelligence (Parts 1700—1799) 

XVIII National Counterintelligence Center (Parts 1800—1899) 

XIX Central Intelligence Agency (Parts 1900—1999) 

XX Information Security Oversight Office, National Archives and 
Records Administration (Parts 2000—2099) 

XXI National Security Council (Parts 2100—2199) 

XXIV Office of Science and Technology Policy (Parts 2400—2499) 

XXVII Office for Micronesian Status Negotiations (Parts 2700—2799) 

XXVIII Office of the Vice President of the United States (Parts 2800— 
2899) 

Title 33—Navigation and Navigable Waters 

I Coast Guard, Department of Homeland Security (Parts 1—199) 

II Corps of Engineers, Department of the Army, Department of De-
fense (Parts 200—399) 

IV Great Lakes St. Lawrence Seaway Development Corporation, 
Department of Transportation (Parts 400—499) 
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1310 

Chap. 
Title 34—Education 

SUBTITLE A—OFFICE OF THE SECRETARY, DEPARTMENT OF EDU-
CATION (PARTS 1—99) 

SUBTITLE B—REGULATIONS OF THE OFFICES OF THE DEPARTMENT 
OF EDUCATION 

I Office for Civil Rights, Department of Education (Parts 100—199) 

II Office of Elementary and Secondary Education, Department of 
Education (Parts 200—299) 

III Office of Special Education and Rehabilitative Services, Depart-
ment of Education (Parts 300—399) 

IV Office of Career, Technical, and Adult Education, Department of 
Education (Parts 400—499) 

V Office of Bilingual Education and Minority Languages Affairs, 
Department of Education (Parts 500—599) [Reserved] 

VI Office of Postsecondary Education, Department of Education 
(Parts 600—699) 

VII Office of Educational Research and Improvement, Department of 
Education (Parts 700—799) [Reserved] 

SUBTITLE C—REGULATIONS RELATING TO EDUCATION 

XI (Parts 1100—1199) [Reserved] 

XII National Council on Disability (Parts 1200—1299) 

Title 35 [Reserved] 

Title 36—Parks, Forests, and Public Property 

I National Park Service, Department of the Interior (Parts 1—199) 

II Forest Service, Department of Agriculture (Parts 200—299) 

III Corps of Engineers, Department of the Army (Parts 300—399) 

IV American Battle Monuments Commission (Parts 400—499) 

V Smithsonian Institution (Parts 500—599) 

VI [Reserved] 

VII Library of Congress (Parts 700—799) 

VIII Advisory Council on Historic Preservation (Parts 800—899) 

IX Pennsylvania Avenue Development Corporation (Parts 900—999) 

X Presidio Trust (Parts 1000—1099) 

XI Architectural and Transportation Barriers Compliance Board 
(Parts 1100—1199) 

XII National Archives and Records Administration (Parts 1200—1299) 

XV Oklahoma City National Memorial Trust (Parts 1500—1599) 

XVI Morris K. Udall Scholarship and Excellence in National Environ-
mental Policy Foundation (Parts 1600—1699) 

Title 37—Patents, Trademarks, and Copyrights 

I United States Patent and Trademark Office, Department of 
Commerce (Parts 1—199) 

II U.S. Copyright Office, Library of Congress (Parts 200—299) 
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1311 

Chap. 
Title 37—Patents, Trademarks, and Copyrights—Continued 

III Copyright Royalty Board, Library of Congress (Parts 300—399) 

IV National Institute of Standards and Technology, Department of 
Commerce (Parts 400—599) 

Title 38—Pensions, Bonuses, and Veterans’ Relief 

I Department of Veterans Affairs (Parts 0—199) 

II Armed Forces Retirement Home (Parts 200—299) 

Title 39—Postal Service 

I United States Postal Service (Parts 1—999) 

III Postal Regulatory Commission (Parts 3000—3099) 

Title 40—Protection of Environment 

I Environmental Protection Agency (Parts 1—1099) 

IV Environmental Protection Agency and Department of Justice 
(Parts 1400—1499) 

V Council on Environmental Quality (Parts 1500—1599) 

VI Chemical Safety and Hazard Investigation Board (Parts 1600— 
1699) 

VII Environmental Protection Agency and Department of Defense; 
Uniform National Discharge Standards for Vessels of the 
Armed Forces (Parts 1700—1799) 

VIII Gulf Coast Ecosystem Restoration Council (Parts 1800—1899) 

IX Federal Permitting Improvement Steering Council (Part 1900) 

Title 41—Public Contracts and Property Management 

SUBTITLE A—FEDERAL PROCUREMENT REGULATIONS SYSTEM 
[NOTE] 

SUBTITLE B—OTHER PROVISIONS RELATING TO PUBLIC CONTRACTS 

50 Public Contracts, Department of Labor (Parts 50–1—50–999) 

51 Committee for Purchase From People Who Are Blind or Severely 
Disabled (Parts 51–1—51–99) 

60 Office of Federal Contract Compliance Programs, Equal Employ-
ment Opportunity, Department of Labor (Parts 60–1—60–999) 

61 Office of the Assistant Secretary for Veterans’ Employment and 
Training Service, Department of Labor (Parts 61–1—61–999) 

62—100 [Reserved] 

SUBTITLE C—FEDERAL PROPERTY MANAGEMENT REGULATIONS 
SYSTEM 

101 Federal Property Management Regulations (Parts 101–1—101–99) 

102 Federal Management Regulation (Parts 102–1—102–299) 

103—104 [Reserved] 

105 General Services Administration (Parts 105–1—105–999) 
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1312 

Chap. 
Title 41—Public Contracts and Property Management—Continued 

109 Department of Energy Property Management Regulations (Parts 
109–1—109–99) 

114 Department of the Interior (Parts 114–1—114–99) 

115 Environmental Protection Agency (Parts 115–1—115–99) 

128 Department of Justice (Parts 128–1—128–99) 

129—200 [Reserved] 

SUBTITLE D—OTHER PROVISIONS RELATING TO PROPERTY MANAGE-
MENT [RESERVED] 

SUBTITLE E—FEDERAL INFORMATION RESOURCES MANAGEMENT 
REGULATIONS SYSTEM [RESERVED] 

SUBTITLE F—FEDERAL TRAVEL REGULATION SYSTEM 

300 General (Parts 300–1—300–99) 

301 Temporary Duty (TDY) Travel Allowances (Parts 301–1—301–99) 

302 Relocation Allowances (Parts 302–1—302–99) 

303 Payment of Expenses Connected with the Death of Certain Em-
ployees (Part 303–1—303–99) 

304 Payment of Travel Expenses from a Non-Federal Source (Parts 
304–1—304–99) 

Title 42—Public Health 

I Public Health Service, Department of Health and Human Serv-
ices (Parts 1—199) 

II—III [Reserved] 

IV Centers for Medicare & Medicaid Services, Department of Health 
and Human Services (Parts 400—699) 

V Office of Inspector General-Health Care, Department of Health 
and Human Services (Parts 1000—1099) 

Title 43—Public Lands: Interior 

SUBTITLE A—OFFICE OF THE SECRETARY OF THE INTERIOR (PARTS 
1—199) 

SUBTITLE B—REGULATIONS RELATING TO PUBLIC LANDS 

I Bureau of Reclamation, Department of the Interior (Parts 400— 
999) 

II Bureau of Land Management, Department of the Interior (Parts 
1000—9999) 

III Utah Reclamation Mitigation and Conservation Commission 
(Parts 10000—10099) 

Title 44—Emergency Management and Assistance 

I Federal Emergency Management Agency, Department of Home-
land Security (Parts 0—399) 

IV Department of Commerce and Department of Transportation 
(Parts 400—499) 
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1313 

Chap. 
Title 45—Public Welfare 

SUBTITLE A—DEPARTMENT OF HEALTH AND HUMAN SERVICES 
(PARTS 1—199) 

SUBTITLE B—REGULATIONS RELATING TO PUBLIC WELFARE 

II Office of Family Assistance (Assistance Programs), Administra-
tion for Children and Families, Department of Health and 
Human Services (Parts 200—299) 

III Office of Child Support Enforcement (Child Support Enforce-
ment Program), Administration for Children and Families, 
Department of Health and Human Services (Parts 300—399) 

IV Office of Refugee Resettlement, Administration for Children and 
Families, Department of Health and Human Services (Parts 
400—499) 

V Foreign Claims Settlement Commission of the United States, 
Department of Justice (Parts 500—599) 

VI National Science Foundation (Parts 600—699) 

VII Commission on Civil Rights (Parts 700—799) 

VIII Office of Personnel Management (Parts 800—899) 

IX Denali Commission (Parts 900—999) 

X Office of Community Services, Administration for Children and 
Families, Department of Health and Human Services (Parts 
1000—1099) 

XI National Foundation on the Arts and the Humanities (Parts 
1100—1199) 

XII Corporation for National and Community Service (Parts 1200— 
1299) 

XIII Administration for Children and Families, Department of Health 
and Human Services (Parts 1300—1399) 

XVI Legal Services Corporation (Parts 1600—1699) 

XVII National Commission on Libraries and Information Science 
(Parts 1700—1799) 

XVIII Harry S. Truman Scholarship Foundation (Parts 1800—1899) 

XXI Commission of Fine Arts (Parts 2100—2199) 

XXIII Arctic Research Commission (Parts 2300—2399) 

XXIV James Madison Memorial Fellowship Foundation (Parts 2400— 
2499) 

XXV Corporation for National and Community Service (Parts 2500— 
2599) 

Title 46—Shipping 

I Coast Guard, Department of Homeland Security (Parts 1—199) 

II Maritime Administration, Department of Transportation (Parts 
200—399) 

III Coast Guard (Great Lakes Pilotage), Department of Homeland 
Security (Parts 400—499) 

IV Federal Maritime Commission (Parts 500—599) 
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Chap. 
Title 47—Telecommunication 

I Federal Communications Commission (Parts 0—199) 

II Office of Science and Technology Policy and National Security 
Council (Parts 200—299) 

III National Telecommunications and Information Administration, 
Department of Commerce (Parts 300—399) 

IV National Telecommunications and Information Administration, 
Department of Commerce, and National Highway Traffic Safe-
ty Administration, Department of Transportation (Parts 400— 
499) 

V The First Responder Network Authority (Parts 500—599) 

Title 48—Federal Acquisition Regulations System 

1 Federal Acquisition Regulation (Parts 1—99) 

2 Defense Acquisition Regulations System, Department of Defense 
(Parts 200—299) 

3 Department of Health and Human Services (Parts 300—399) 

4 Department of Agriculture (Parts 400—499) 

5 General Services Administration (Parts 500—599) 

6 Department of State (Parts 600—699) 

7 Agency for International Development (Parts 700—799) 

8 Department of Veterans Affairs (Parts 800—899) 

9 Department of Energy (Parts 900—999) 

10 Department of the Treasury (Parts 1000—1099) 

12 Department of Transportation (Parts 1200—1299) 

13 Department of Commerce (Parts 1300—1399) 

14 Department of the Interior (Parts 1400—1499) 

15 Environmental Protection Agency (Parts 1500—1599) 

16 Office of Personnel Management Federal Employees Health Ben-
efits Acquisition Regulation (Parts 1600—1699) 

17 Office of Personnel Management (Parts 1700—1799) 

18 National Aeronautics and Space Administration (Parts 1800— 
1899) 

19 Broadcasting Board of Governors (Parts 1900—1999) 

20 Nuclear Regulatory Commission (Parts 2000—2099) 

21 Office of Personnel Management, Federal Employees Group Life 
Insurance Federal Acquisition Regulation (Parts 2100—2199) 

23 Social Security Administration (Parts 2300—2399) 

24 Department of Housing and Urban Development (Parts 2400— 
2499) 

25 National Science Foundation (Parts 2500—2599) 

28 Department of Justice (Parts 2800—2899) 

29 Department of Labor (Parts 2900—2999) 

30 Department of Homeland Security, Homeland Security Acquisi-
tion Regulation (HSAR) (Parts 3000—3099) 

34 Department of Education Acquisition Regulation (Parts 3400— 
3499) 
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1315 

Chap. 
Title 48—Federal Acquisition Regulations System—Continued 

51 Department of the Army Acquisition Regulations (Parts 5100— 
5199) [Reserved] 

52 Department of the Navy Acquisition Regulations (Parts 5200— 
5299) 

53 Department of the Air Force Federal Acquisition Regulation 
Supplement (Parts 5300—5399) [Reserved] 

54 Defense Logistics Agency, Department of Defense (Parts 5400— 
5499) 

57 African Development Foundation (Parts 5700—5799) 

61 Civilian Board of Contract Appeals, General Services Adminis-
tration (Parts 6100—6199) 

99 Cost Accounting Standards Board, Office of Federal Procure-
ment Policy, Office of Management and Budget (Parts 9900— 
9999) 

Title 49—Transportation 

SUBTITLE A—OFFICE OF THE SECRETARY OF TRANSPORTATION 
(PARTS 1—99) 

SUBTITLE B—OTHER REGULATIONS RELATING TO TRANSPORTATION 

I Pipeline and Hazardous Materials Safety Administration, De-
partment of Transportation (Parts 100—199) 

II Federal Railroad Administration, Department of Transportation 
(Parts 200—299) 

III Federal Motor Carrier Safety Administration, Department of 
Transportation (Parts 300—399) 

IV Coast Guard, Department of Homeland Security (Parts 400—499) 

V National Highway Traffic Safety Administration, Department of 
Transportation (Parts 500—599) 

VI Federal Transit Administration, Department of Transportation 
(Parts 600—699) 

VII National Railroad Passenger Corporation (AMTRAK) (Parts 
700—799) 

VIII National Transportation Safety Board (Parts 800—999) 

X Surface Transportation Board (Parts 1000—1399) 

XI Research and Innovative Technology Administration, Depart-
ment of Transportation (Parts 1400—1499) [Reserved] 

XII Transportation Security Administration, Department of Home-
land Security (Parts 1500—1699) 

Title 50—Wildlife and Fisheries 

I United States Fish and Wildlife Service, Department of the Inte-
rior (Parts 1—199) 

II National Marine Fisheries Service, National Oceanic and Atmos-
pheric Administration, Department of Commerce (Parts 200— 
299) 

III International Fishing and Related Activities (Parts 300—399) 
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1316 

Chap. 
Title 50—Wildlife and Fisheries—Continued 

IV Joint Regulations (United States Fish and Wildlife Service, De-
partment of the Interior and National Marine Fisheries Serv-
ice, National Oceanic and Atmospheric Administration, De-
partment of Commerce); Endangered Species Committee Reg-
ulations (Parts 400—499) 

V Marine Mammal Commission (Parts 500—599) 

VI Fishery Conservation and Management, National Oceanic and 
Atmospheric Administration, Department of Commerce (Parts 
600—699) 
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Alphabetical List of Agencies Appearing in the CFR 
(Revised as of July 1, 2021) 

Agency 
CFR Title, Subtitle or 

Chapter 

Administrative Conference of the United States 1, III 
Advisory Council on Historic Preservation 36, VIII 
Advocacy and Outreach, Office of 7, XXV 
Afghanistan Reconstruction, Special Inspector General for 5, LXXXIII 
African Development Foundation 22, XV 

Federal Acquisition Regulation 48, 57 
Agency for International Development 2, VII; 22, II 

Federal Acquisition Regulation 48, 7 
Agricultural Marketing Service 7, I, VIII, IX, X, XI; 9, II 
Agricultural Research Service 7, V 
Agriculture, Department of 2, IV; 5, LXXIII 

Advocacy and Outreach, Office of 7, XXV 
Agricultural Marketing Service 7, I, VIII, IX, X, XI; 9, II 
Agricultural Research Service 7, V 
Animal and Plant Health Inspection Service 7, III; 9, I 
Chief Financial Officer, Office of 7, XXX 
Commodity Credit Corporation 7, XIV 
Economic Research Service 7, XXXVII 
Energy Policy and New Uses, Office of 2, IX; 7, XXIX 
Environmental Quality, Office of 7, XXXI 
Farm Service Agency 7, VII, XVIII 
Federal Acquisition Regulation 48, 4 
Federal Crop Insurance Corporation 7, IV 
Food and Nutrition Service 7, II 
Food Safety and Inspection Service 9, III 
Foreign Agricultural Service 7, XV 
Forest Service 36, II 
Information Resources Management, Office of 7, XXVII 
Inspector General, Office of 7, XXVI 
National Agricultural Library 7, XLI 
National Agricultural Statistics Service 7, XXXVI 
National Institute of Food and Agriculture 7, XXXIV 
Natural Resources Conservation Service 7, VI 
Operations, Office of 7, XXVIII 
Procurement and Property Management, Office of 7, XXXII 
Rural Business-Cooperative Service 7, XVIII, XLII 
Rural Development Administration 7, XLII 
Rural Housing Service 7, XVIII, XXXV 
Rural Utilities Service 7, XVII, XVIII, XLII 
Secretary of Agriculture, Office of 7, Subtitle A 
Transportation, Office of 7, XXXIII 
World Agricultural Outlook Board 7, XXXVIII 

Air Force, Department of 32, VII 
Federal Acquisition Regulation Supplement 48, 53 

Air Transportation Stabilization Board 14, VI 
Alcohol and Tobacco Tax and Trade Bureau 27, I 
Alcohol, Tobacco, Firearms, and Explosives, Bureau of 27, II 
AMTRAK 49, VII 
American Battle Monuments Commission 36, IV 
American Indians, Office of the Special Trustee 25, VII 
Animal and Plant Health Inspection Service 7, III; 9, I 
Appalachian Regional Commission 5, IX 
Architectural and Transportation Barriers Compliance Board 36, XI 
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1318 

Agency 
CFR Title, Subtitle or 

Chapter 

Arctic Research Commission 45, XXIII 
Armed Forces Retirement Home 5, XI; 38, II 
Army, Department of 32, V 

Engineers, Corps of 33, II; 36, III 
Federal Acquisition Regulation 48, 51 

Benefits Review Board 20, VII 
Bilingual Education and Minority Languages Affairs, Office of 34, V 
Blind or Severely Disabled, Committee for Purchase from 

People Who Are 
41, 51 

Federal Acquisition Regulation 48, 19 
Career, Technical, and Adult Education, Office of 34, IV 
Census Bureau 15, I 
Centers for Medicare & Medicaid Services 42, IV 
Central Intelligence Agency 32, XIX 
Chemical Safety and Hazard Investigation Board 40, VI 
Chief Financial Officer, Office of 7, XXX 
Child Support Enforcement, Office of 45, III 
Children and Families, Administration for 45, II, III, IV, X, XIII 
Civil Rights, Commission on 5, LXVIII; 45, VII 
Civil Rights, Office for 34, I 
Coast Guard 33, I; 46, I; 49, IV 
Coast Guard (Great Lakes Pilotage) 46, III 
Commerce, Department of 2, XIII; 44, IV; 50, VI 

Census Bureau 15, I 
Economic Affairs, Office of the Under-Secretary for 15, XV 
Economic Analysis, Bureau of 15, VIII 
Economic Development Administration 13, III 
Emergency Management and Assistance 44, IV 
Federal Acquisition Regulation 48, 13 
Foreign-Trade Zones Board 15, IV 
Industry and Security, Bureau of 15, VII 
International Trade Administration 15, III; 19, III 
National Institute of Standards and Technology 15, II; 37, IV 
National Marine Fisheries Service 50, II, IV 
National Oceanic and Atmospheric Administration 15, IX; 50, II, III, IV, VI 
National Technical Information Service 15, XI 
National Telecommunications and Information 

Administration 
15, XXIII; 47, III, IV 

National Weather Service 15, IX 
Patent and Trademark Office, United States 37, I 
Secretary of Commerce, Office of 15, Subtitle A 

Commercial Space Transportation 14, III 
Commodity Credit Corporation 7, XIV 
Commodity Futures Trading Commission 5, XLI; 17, I 
Community Planning and Development, Office of Assistant 

Secretary for 
24, V, VI 

Community Services, Office of 45, X 
Comptroller of the Currency 12, I 
Construction Industry Collective Bargaining Commission 29, IX 
Consumer Financial Protection Bureau 5, LXXXIV; 12, X 
Consumer Product Safety Commission 5, LXXI; 16, II 
Copyright Royalty Board 37, III 
Corporation for National and Community Service 2, XXII; 45, XII, XXV 
Cost Accounting Standards Board 48, 99 
Council on Environmental Quality 40, V 
Council of the Inspectors General on Integrity and Efficiency 5, XCVIII 
Court Services and Offender Supervision Agency for the 

District of Columbia 
5, LXX; 28, VIII 

Customs and Border Protection 19, I 
Defense, Department of 2, XI; 5, XXVI; 32, 

Subtitle A; 40, VII 
Advanced Research Projects Agency 32, I 
Air Force Department 32, VII 
Army Department 32, V; 33, II; 36, III; 48, 

51 
Defense Acquisition Regulations System 48, 2 
Defense Intelligence Agency 32, I 
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Agency 
CFR Title, Subtitle or 

Chapter 

Defense Logistics Agency 32, I, XII; 48, 54 
Engineers, Corps of 33, II; 36, III 
National Imagery and Mapping Agency 32, I 
Navy, Department of 32, VI; 48, 52 
Secretary of Defense, Office of 2, XI; 32, I 

Defense Contract Audit Agency 32, I 
Defense Intelligence Agency 32, I 
Defense Logistics Agency 32, XII; 48, 54 
Defense Nuclear Facilities Safety Board 10, XVII 
Delaware River Basin Commission 18, III 
Denali Commission 45, IX 
Disability, National Council on 5, C; 34, XII 
District of Columbia, Court Services and Offender Supervision 

Agency for the 
5, LXX; 28, VIII 

Drug Enforcement Administration 21, II 
East-West Foreign Trade Board 15, XIII 
Economic Affairs, Office of the Under-Secretary for 15, XV 
Economic Analysis, Bureau of 15, VIII 
Economic Development Administration 13, III 
Economic Research Service 7, XXXVII 
Education, Department of 2, XXXIV; 5, LIII 

Bilingual Education and Minority Languages Affairs, Office 
of 

34, V 

Career, Technical, and Adult Education, Office of 34, IV 
Civil Rights, Office for 34, I 
Educational Research and Improvement, Office of 34, VII 
Elementary and Secondary Education, Office of 34, II 
Federal Acquisition Regulation 48, 34 
Postsecondary Education, Office of 34, VI 
Secretary of Education, Office of 34, Subtitle A 
Special Education and Rehabilitative Services, Office of 34, III 

Educational Research and Improvement, Office of 34, VII 
Election Assistance Commission 2, LVIII; 11, II 
Elementary and Secondary Education, Office of 34, II 
Emergency Oil and Gas Guaranteed Loan Board 13, V 
Emergency Steel Guarantee Loan Board 13, IV 
Employee Benefits Security Administration 29, XXV 
Employees’ Compensation Appeals Board 20, IV 
Employees Loyalty Board 5, V 
Employment and Training Administration 20, V 
Employment Policy, National Commission for 1, IV 
Employment Standards Administration 20, VI 
Endangered Species Committee 50, IV 
Energy, Department of 2, IX; 5, XXIII; 10, II, 

III, X 
Federal Acquisition Regulation 48, 9 
Federal Energy Regulatory Commission 5, XXIV; 18, I 
Property Management Regulations 41, 109 

Energy, Office of 7, XXIX 
Engineers, Corps of 33, II; 36, III 
Engraving and Printing, Bureau of 31, VI 
Environmental Protection Agency 2, XV; 5, LIV; 40, I, IV, 

VII 
Federal Acquisition Regulation 48, 15 
Property Management Regulations 41, 115 

Environmental Quality, Office of 7, XXXI 
Equal Employment Opportunity Commission 5, LXII; 29, XIV 
Equal Opportunity, Office of Assistant Secretary for 24, I 
Executive Office of the President 3, I 

Environmental Quality, Council on 40, V 
Management and Budget, Office of 2, Subtitle A; 5, III, 

LXXVII; 14, VI; 48, 99 
National Drug Control Policy, Office of 2, XXXVI; 21, III 
National Security Council 32, XXI; 47, II 
Presidential Documents 3 
Science and Technology Policy, Office of 32, XXIV; 47, II 
Trade Representative, Office of the United States 15, XX 
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Agency 
CFR Title, Subtitle or 

Chapter 

Export-Import Bank of the United States 2, XXXV; 5, LII; 12, IV 
Family Assistance, Office of 45, II 
Farm Credit Administration 5, XXXI; 12, VI 
Farm Credit System Insurance Corporation 5, XXX; 12, XIV 
Farm Service Agency 7, VII, XVIII 
Federal Acquisition Regulation 48, 1 
Federal Aviation Administration 14, I 

Commercial Space Transportation 14, III 
Federal Claims Collection Standards 31, IX 
Federal Communications Commission 5, XXIX; 47, I 
Federal Contract Compliance Programs, Office of 41, 60 
Federal Crop Insurance Corporation 7, IV 
Federal Deposit Insurance Corporation 5, XXII; 12, III 
Federal Election Commission 5, XXXVII; 11, I 
Federal Emergency Management Agency 44, I 
Federal Employees Group Life Insurance Federal Acquisition 

Regulation 
48, 21 

Federal Employees Health Benefits Acquisition Regulation 48, 16 
Federal Energy Regulatory Commission 5, XXIV; 18, I 
Federal Financial Institutions Examination Council 12, XI 
Federal Financing Bank 12, VIII 
Federal Highway Administration 23, I, II 
Federal Home Loan Mortgage Corporation 1, IV 
Federal Housing Enterprise Oversight Office 12, XVII 
Federal Housing Finance Agency 5, LXXX; 12, XII 
Federal Labor Relations Authority 5, XIV, XLIX; 22, XIV 
Federal Law Enforcement Training Center 31, VII 
Federal Management Regulation 41, 102 
Federal Maritime Commission 46, IV 
Federal Mediation and Conciliation Service 29, XII 
Federal Mine Safety and Health Review Commission 5, LXXIV; 29, XXVII 
Federal Motor Carrier Safety Administration 49, III 
Federal Permitting Improvement Steering Council 40, IX 
Federal Prison Industries, Inc. 28, III 
Federal Procurement Policy Office 48, 99 
Federal Property Management Regulations 41, 101 
Federal Railroad Administration 49, II 
Federal Register, Administrative Committee of 1, I 
Federal Register, Office of 1, II 
Federal Reserve System 12, II 

Board of Governors 5, LVIII 
Federal Retirement Thrift Investment Board 5, VI, LXXVI 
Federal Service Impasses Panel 5, XIV 
Federal Trade Commission 5, XLVII; 16, I 
Federal Transit Administration 49, VI 
Federal Travel Regulation System 41, Subtitle F 
Financial Crimes Enforcement Network 31, X 
Financial Research Office 12, XVI 
Financial Stability Oversight Council 12, XIII 
Fine Arts, Commission of 45, XXI 
Fiscal Service 31, II 
Fish and Wildlife Service, United States 50, I, IV 
Food and Drug Administration 21, I 
Food and Nutrition Service 7, II 
Food Safety and Inspection Service 9, III 
Foreign Agricultural Service 7, XV 
Foreign Assets Control, Office of 31, V 
Foreign Claims Settlement Commission of the United States 45, V 
Foreign Service Grievance Board 22, IX 
Foreign Service Impasse Disputes Panel 22, XIV 
Foreign Service Labor Relations Board 22, XIV 
Foreign-Trade Zones Board 15, IV 
Forest Service 36, II 
General Services Administration 5, LVII; 41, 105 

Contract Appeals, Board of 48, 61 
Federal Acquisition Regulation 48, 5 
Federal Management Regulation 41, 102 
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Agency 
CFR Title, Subtitle or 

Chapter 

Federal Property Management Regulations 41, 101 
Federal Travel Regulation System 41, Subtitle F 
General 41, 300 
Payment From a Non-Federal Source for Travel Expenses 41, 304 
Payment of Expenses Connected With the Death of Certain 

Employees 
41, 303 

Relocation Allowances 41, 302 
Temporary Duty (TDY) Travel Allowances 41, 301 

Geological Survey 30, IV 
Government Accountability Office 4, I 
Government Ethics, Office of 5, XVI 
Government National Mortgage Association 24, III 
Grain Inspection, Packers and Stockyards Administration 7, VIII; 9, II 
Great Lakes St. Lawrence Seaway Development Corporation 33, IV 
Gulf Coast Ecosystem Restoration Council 2, LIX; 40, VIII 
Harry S. Truman Scholarship Foundation 45, XVIII 
Health and Human Services, Department of 2, III; 5, XLV; 45, 

Subtitle A 
Centers for Medicare & Medicaid Services 42, IV 
Child Support Enforcement, Office of 45, III 
Children and Families, Administration for 45, II, III, IV, X, XIII 
Community Services, Office of 45, X 
Family Assistance, Office of 45, II 
Federal Acquisition Regulation 48, 3 
Food and Drug Administration 21, I 
Indian Health Service 25, V 
Inspector General (Health Care), Office of 42, V 
Public Health Service 42, I 
Refugee Resettlement, Office of 45, IV 

Homeland Security, Department of 2, XXX; 5, XXXVI; 6, I; 
8, I 

Coast Guard 33, I; 46, I; 49, IV 
Coast Guard (Great Lakes Pilotage) 46, III 
Customs and Border Protection 19, I 
Federal Emergency Management Agency 44, I 
Human Resources Management and Labor Relations 

Systems 
5, XCVII 

Immigration and Customs Enforcement Bureau 19, IV 
Transportation Security Administration 49, XII 

HOPE for Homeowners Program, Board of Directors of 24, XXIV 
Housing, Office of, and Multifamily Housing Assistance 

Restructuring, Office of 
24, IV 

Housing and Urban Development, Department of 2, XXIV; 5, LXV; 24, 
Subtitle B 

Community Planning and Development, Office of Assistant 
Secretary for 

24, V, VI 

Equal Opportunity, Office of Assistant Secretary for 24, I 
Federal Acquisition Regulation 48, 24 
Federal Housing Enterprise Oversight, Office of 12, XVII 
Government National Mortgage Association 24, III 
Housing—Federal Housing Commissioner, Office of 

Assistant Secretary for 
24, II, VIII, X, XX 

Housing, Office of, and Multifamily Housing Assistance 
Restructuring, Office of 

24, IV 

Inspector General, Office of 24, XII 
Public and Indian Housing, Office of Assistant Secretary for 24, IX 
Secretary, Office of 24, Subtitle A, VII 

Housing—Federal Housing Commissioner, Office of Assistant 
Secretary for 

24, II, VIII, X, XX 

Housing, Office of, and Multifamily Housing Assistance 
Restructuring, Office of 

24, IV 

Immigration and Customs Enforcement Bureau 19, IV 
Immigration Review, Executive Office for 8, V 
Independent Counsel, Office of 28, VII 
Independent Counsel, Offices of 28, VI 
Indian Affairs, Bureau of 25, I, V 
Indian Affairs, Office of the Assistant Secretary 25, VI 
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Agency 
CFR Title, Subtitle or 

Chapter 

Indian Arts and Crafts Board 25, II 
Indian Health Service 25, V 
Industry and Security, Bureau of 15, VII 
Information Resources Management, Office of 7, XXVII 
Information Security Oversight Office, National Archives and 

Records Administration 
32, XX 

Inspector General 
Agriculture Department 7, XXVI 
Health and Human Services Department 42, V 
Housing and Urban Development Department 24, XII, XV 

Institute of Peace, United States 22, XVII 
Inter-American Foundation 5, LXIII; 22, X 
Interior, Department of 2, XIV 

American Indians, Office of the Special Trustee 25, VII 
Endangered Species Committee 50, IV 
Federal Acquisition Regulation 48, 14 
Federal Property Management Regulations System 41, 114 
Fish and Wildlife Service, United States 50, I, IV 
Geological Survey 30, IV 
Indian Affairs, Bureau of 25, I, V 
Indian Affairs, Office of the Assistant Secretary 25, VI 
Indian Arts and Crafts Board 25, II 
Land Management, Bureau of 43, II 
National Indian Gaming Commission 25, III 
National Park Service 36, I 
Natural Resource Revenue, Office of 30, XII 
Ocean Energy Management, Bureau of 30, V 
Reclamation, Bureau of 43, I 
Safety and Environmental Enforcement, Bureau of 30, II 
Secretary of the Interior, Office of 2, XIV; 43, Subtitle A 
Surface Mining Reclamation and Enforcement, Office of 30, VII 

Internal Revenue Service 26, I 
International Boundary and Water Commission, United States 

and Mexico, United States Section 
22, XI 

International Development, United States Agency for 22, II 
Federal Acquisition Regulation 48, 7 

International Development Cooperation Agency, United 
States 

22, XII 

International Development Finance Corporation, U.S. 5, XXXIII; 22, VII 
International Joint Commission, United States and Canada 22, IV 
International Organizations Employees Loyalty Board 5, V 
International Trade Administration 15, III; 19, III 
International Trade Commission, United States 19, II 
Interstate Commerce Commission 5, XL 
Investment Security, Office of 31, VIII 
James Madison Memorial Fellowship Foundation 45, XXIV 
Japan–United States Friendship Commission 22, XVI 
Joint Board for the Enrollment of Actuaries 20, VIII 
Justice, Department of 2, XXVIII; 5, XXVIII; 

28, I, XI; 40, IV 
Alcohol, Tobacco, Firearms, and Explosives, Bureau of 27, II 
Drug Enforcement Administration 21, II 
Federal Acquisition Regulation 48, 28 
Federal Claims Collection Standards 31, IX 
Federal Prison Industries, Inc. 28, III 
Foreign Claims Settlement Commission of the United 

States 
45, V 

Immigration Review, Executive Office for 8, V 
Independent Counsel, Offices of 28, VI 
Prisons, Bureau of 28, V 
Property Management Regulations 41, 128 

Labor, Department of 2, XXIX; 5, XLII 
Benefits Review Board 20, VII 
Employee Benefits Security Administration 29, XXV 
Employees’ Compensation Appeals Board 20, IV 
Employment and Training Administration 20, V 
Federal Acquisition Regulation 48, 29 
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1323 

Agency 
CFR Title, Subtitle or 

Chapter 

Federal Contract Compliance Programs, Office of 41, 60 
Federal Procurement Regulations System 41, 50 
Labor-Management Standards, Office of 29, II, IV 
Mine Safety and Health Administration 30, I 
Occupational Safety and Health Administration 29, XVII 
Public Contracts 41, 50 
Secretary of Labor, Office of 29, Subtitle A 
Veterans’ Employment and Training Service, Office of the 

Assistant Secretary for 
41, 61; 20, IX 

Wage and Hour Division 29, V 
Workers’ Compensation Programs, Office of 20, I, VI 

Labor-Management Standards, Office of 29, II, IV 
Land Management, Bureau of 43, II 
Legal Services Corporation 45, XVI 
Libraries and Information Science, National Commission on 45, XVII 
Library of Congress 36, VII 

Copyright Royalty Board 37, III 
U.S. Copyright Office 37, II 

Management and Budget, Office of 5, III, LXXVII; 14, VI; 
48, 99 

Marine Mammal Commission 50, V 
Maritime Administration 46, II 
Merit Systems Protection Board 5, II, LXIV 
Micronesian Status Negotiations, Office for 32, XXVII 
Military Compensation and Retirement Modernization 

Commission 
5, XCIX 

Millennium Challenge Corporation 22, XIII 
Mine Safety and Health Administration 30, I 
Minority Business Development Agency 15, XIV 
Miscellaneous Agencies 1, IV 
Monetary Offices 31, I 
Morris K. Udall Scholarship and Excellence in National 

Environmental Policy Foundation 
36, XVI 

Museum and Library Services, Institute of 2, XXXI 
National Aeronautics and Space Administration 2, XVIII; 5, LIX; 14, V 

Federal Acquisition Regulation 48, 18 
National Agricultural Library 7, XLI 
National Agricultural Statistics Service 7, XXXVI 
National and Community Service, Corporation for 2, XXII; 45, XII, XXV 
National Archives and Records Administration 2, XXVI; 5, LXVI; 36, 

XII 
Information Security Oversight Office 32, XX 

National Capital Planning Commission 1, IV, VI 
National Counterintelligence Center 32, XVIII 
National Credit Union Administration 5, LXXXVI; 12, VII 
National Crime Prevention and Privacy Compact Council 28, IX 
National Drug Control Policy, Office of 2, XXXVI; 21, III 
National Endowment for the Arts 2, XXXII 
National Endowment for the Humanities 2, XXXIII 
National Foundation on the Arts and the Humanities 45, XI 
National Geospatial-Intelligence Agency 32, I 
National Highway Traffic Safety Administration 23, II, III; 47, VI; 49, V 
National Imagery and Mapping Agency 32, I 
National Indian Gaming Commission 25, III 
National Institute of Food and Agriculture 7, XXXIV 
National Institute of Standards and Technology 15, II; 37, IV 
National Intelligence, Office of Director of 5, IV; 32, XVII 
National Labor Relations Board 5, LXI; 29, I 
National Marine Fisheries Service 50, II, IV 
National Mediation Board 5, CI; 29, X 
National Oceanic and Atmospheric Administration 15, IX; 50, II, III, IV, VI 
National Park Service 36, I 
National Railroad Adjustment Board 29, III 
National Railroad Passenger Corporation (AMTRAK) 49, VII 
National Science Foundation 2, XXV; 5, XLIII; 45, VI 

Federal Acquisition Regulation 48, 25 
National Security Council 32, XXI; 47, II 
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Agency 
CFR Title, Subtitle or 

Chapter 

National Technical Information Service 15, XI 
National Telecommunications and Information 

Administration 
15, XXIII; 47, III, IV, V 

National Transportation Safety Board 49, VIII 
Natural Resource Revenue, Office of 30, XII 
Natural Resources Conservation Service 7, VI 
Navajo and Hopi Indian Relocation, Office of 25, IV 
Navy, Department of 32, VI 

Federal Acquisition Regulation 48, 52 
Neighborhood Reinvestment Corporation 24, XXV 
Northeast Interstate Low-Level Radioactive Waste 

Commission 
10, XVIII 

Nuclear Regulatory Commission 2, XX; 5, XLVIII; 10, I 
Federal Acquisition Regulation 48, 20 

Occupational Safety and Health Administration 29, XVII 
Occupational Safety and Health Review Commission 29, XX 
Ocean Energy Management, Bureau of 30, V 
Oklahoma City National Memorial Trust 36, XV 
Operations Office 7, XXVIII 
Patent and Trademark Office, United States 37, I 
Payment From a Non-Federal Source for Travel Expenses 41, 304 
Payment of Expenses Connected With the Death of Certain 

Employees 
41, 303 

Peace Corps 2, XXXVII; 22, III 
Pennsylvania Avenue Development Corporation 36, IX 
Pension Benefit Guaranty Corporation 29, XL 
Personnel Management, Office of 5, I, IV, XXXV; 45, VIII 

Federal Acquisition Regulation 48, 17 
Federal Employees Group Life Insurance Federal 

Acquisition Regulation 
48, 21 

Federal Employees Health Benefits Acquisition Regulation 48, 16 
Human Resources Management and Labor Relations 

Systems, Department of Homeland Security 
5, XCVII 

Pipeline and Hazardous Materials Safety Administration 49, I 
Postal Regulatory Commission 5, XLVI; 39, III 
Postal Service, United States 5, LX; 39, I 
Postsecondary Education, Office of 34, VI 
President’s Commission on White House Fellowships 1, IV 
Presidential Documents 3 
Presidio Trust 36, X 
Prisons, Bureau of 28, V 
Privacy and Civil Liberties Oversight Board 6, X 
Procurement and Property Management, Office of 7, XXXII 
Public and Indian Housing, Office of Assistant Secretary for 24, IX 
Public Contracts, Department of Labor 41, 50 
Public Health Service 42, I 
Railroad Retirement Board 20, II 
Reclamation, Bureau of 43, I 
Refugee Resettlement, Office of 45, IV 
Relocation Allowances 41, 302 
Research and Innovative Technology Administration 49, XI 
Rural Business-Cooperative Service 7, XVIII, XLII 
Rural Development Administration 7, XLII 
Rural Housing Service 7, XVIII, XXXV 
Rural Utilities Service 7, XVII, XVIII, XLII 
Safety and Environmental Enforcement, Bureau of 30, II 
Science and Technology Policy, Office of, and National 

Security Council 
32, XXIV; 47, II 

Secret Service 31, IV 
Securities and Exchange Commission 5, XXXIV; 17, II 
Selective Service System 32, XVI 
Small Business Administration 2, XXVII; 13, I 
Smithsonian Institution 36, V 
Social Security Administration 2, XXIII; 20, III; 48, 23 
Soldiers’ and Airmen’s Home, United States 5, XI 
Special Counsel, Office of 5, VIII 
Special Education and Rehabilitative Services, Office of 34, III 
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Agency 
CFR Title, Subtitle or 

Chapter 

State, Department of 2, VI; 22, I; 28, XI 
Federal Acquisition Regulation 48, 6 

Surface Mining Reclamation and Enforcement, Office of 30, VII 
Surface Transportation Board 49, X 
Susquehanna River Basin Commission 18, VIII 
Tennessee Valley Authority 5, LXIX; 18, XIII 
Trade Representative, United States, Office of 15, XX 
Transportation, Department of 2, XII; 5, L 

Commercial Space Transportation 14, III 
Emergency Management and Assistance 44, IV 
Federal Acquisition Regulation 48, 12 
Federal Aviation Administration 14, I 
Federal Highway Administration 23, I, II 
Federal Motor Carrier Safety Administration 49, III 
Federal Railroad Administration 49, II 
Federal Transit Administration 49, VI 
Great Lakes St. Lawrence Seaway Development Corporation 33, IV 
Maritime Administration 46, II 
National Highway Traffic Safety Administration 23, II, III; 47, IV; 49, V 
Pipeline and Hazardous Materials Safety Administration 49, I 
Secretary of Transportation, Office of 14, II; 49, Subtitle A 
Transportation Statistics Bureau 49, XI 

Transportation, Office of 7, XXXIII 
Transportation Security Administration 49, XII 
Transportation Statistics Bureau 49, XI 
Travel Allowances, Temporary Duty (TDY) 41, 301 
Treasury, Department of the 2, X; 5, XXI; 12, XV; 17, 

IV; 31, IX 
Alcohol and Tobacco Tax and Trade Bureau 27, I 
Community Development Financial Institutions Fund 12, XVIII 
Comptroller of the Currency 12, I 
Customs and Border Protection 19, I 
Engraving and Printing, Bureau of 31, VI 
Federal Acquisition Regulation 48, 10 
Federal Claims Collection Standards 31, IX 
Federal Law Enforcement Training Center 31, VII 
Financial Crimes Enforcement Network 31, X 
Fiscal Service 31, II 
Foreign Assets Control, Office of 31, V 
Internal Revenue Service 26, I 
Investment Security, Office of 31, VIII 
Monetary Offices 31, I 
Secret Service 31, IV 
Secretary of the Treasury, Office of 31, Subtitle A 

Truman, Harry S. Scholarship Foundation 45, XVIII 
United States Agency for Global Media 22, V 
United States and Canada, International Joint Commission 22, IV 
United States and Mexico, International Boundary and Water 

Commission, United States Section 
22, XI 

U.S. Copyright Office 37, II 
U.S. Office of Special Counsel 5, CII 
Utah Reclamation Mitigation and Conservation Commission 43, III 
Veterans Affairs, Department of 2, VIII; 38, I 

Federal Acquisition Regulation 48, 8 
Veterans’ Employment and Training Service, Office of the 

Assistant Secretary for 
41, 61; 20, IX 

Vice President of the United States, Office of 32, XXVIII 
Wage and Hour Division 29, V 
Water Resources Council 18, VI 
Workers’ Compensation Programs, Office of 20, I, VII 
World Agricultural Outlook Board 7, XXXVIII 
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List of CFR Sections Affected 
All changes in this volume of the Code of Federal Regulations (CFR) 

that were made by documents published in the FEDERAL REGISTER since 
January 1, 2016 are enumerated in the following list. Entries indicate the 
nature of the changes effected. Page numbers refer to FEDERAL REGISTER 
pages. The user should consult the entries for chapters, parts and sub-
parts as well as sections for revisions. 

For changes to this volume of the CFR prior to this listing, consult 
the annual edition of the monthly List of CFR Sections Affected (LSA). 
The LSA is available at www.govinfo.gov. For changes to this volume of 
the CFR prior to 2001, see the ‘‘List of CFR Sections Affected, 1949–1963, 
1964–1972, 1973–1985, and 1986–2000’’ published in 11 separate volumes. The 
‘‘List of CFR Sections Affected 1986–2000’’ is available at 
www.govinfo.gov. 

2016 
29 CFR 81 FR 

Page 

Subtitle B 
Chapter XVII 
1952.28 Added ................................. 6178 
1984 Revised ................................. 70620 
1985 Revised ................................. 14383 
1986 Revised ................................. 63409 
1987 Revised ................................. 22539 
1988 Added; interim ...................... 13984 

Regulation at 81 FR 13984 con-
firmed.......................................90198 

Chapter XX 
2201.3 (a)(5) and (c) amended; (d) 

revised ..................................... 95037 
2201.4 (a) amended; (b) removed; 

(c), (d) and (e) redesignated as 
new (b), (c) and (d); new (b) in-
troductory text, (1), (5), (6) and 
(c) revised................................. 95037 

2201.5 Revised ............................... 95037 
2201.6 (c), (f) and (h) revised ........... 95038 
2201.7 Redesignated as 2201.8; 

added........................................ 95038 
2201.8 Redesignated as 2201.9; re-

designated from 2201.7............... 95038 
(b)(3) redesignated as (b)(5); (a), 

(b) introductory text, (1), 
(2)(v), new (5), (h) and (i) re-
vised; new (b)(3) and (4) added 
................................................. 95039 

2201.9 Redesignated as 2201.10; re-
designated from 2201.8............... 95038 

29 CFR—Continued 81 FR 
Page 

Chapter XX—Continued 
(a) amended .................................95039 

2201.10 Redesignated as 2201.11; 
redesignated from 2201.9 ........... 95038 

Revised........................................95039 
2201.11 Redesignated from 

2201.10....................................... 95038 
(b) amended .................................95040 

2201.12 Added ................................ 95040 
Chapter XXV 
2509.08-2 Removed......................... 95882 
2509.96-1 Removed......................... 20997 
2509.2016-01 Added......................... 95882 
2510 Authority citation re-

vised....................... 20997, 59476, 92653 
2510.3-2 (a) revised; (h) added .........59476 

(h) revised (eff. date pending)........92653 
2510.3-21 Revised........................... 20997 

(j) added; eff. 6-7-16 to 4-10-17 .........21001 
2550 Policy statement.........21002, 21089, 

21139, 21147, 21181, 21208, 44773, 44784 
2560 Authority citation re-

vised................................ 43453, 92341 
2560.502c-2 (b)(1) amended; eff. 8-1- 

16.............................................. 43453 
2560.502c-4 (b)(1) amended; eff. 8-1- 

16.............................................. 43453 
2560.502c-5 (b)(1) amended; eff. 8-1- 

16.............................................. 43453 
2560.502c-6 (b)(1) amended; eff. 8-1- 

16.............................................. 43453 
2560.502c-7 (b)(1) amended; eff. 8-1- 

16.............................................. 43453 

VerDate Sep<11>2014 13:48 Sep 16, 2021 Jkt 253125 PO 00000 Frm 01337 Fmt 8060 Sfmt 8060 Q:\29\29V9.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



1328 

29 CFR (7–1–21 Edition) 

29 CFR—Continued 81 FR 
Page 

Chapter XXV—Continued 
2560.502c-8 (b)(1) amended; eff. 8-1- 

16.............................................. 43454 
2560.503-1 (o) redesignated as (p); 

(b)(7), (g)(1)(vii), (viii), (j)(6), (7) 
and new (o) added; (g)(1)(v), 
(h)(4), (i)(3)(i), (j)(4), (5) intro-
ductory text, (l), (m)(4) and 
new (p) revised .......................... 92341 

2575.1—2575.502c-6 (Subpart A)
Authority citation revised........43454 

2575.1 Added; eff. 8-1-16 .................. 43454 
2575.2 Added; eff. 8-1-16 .................. 43454 
2575.3 Added; eff. 8-1-16 .................. 43454 
2575.100 Removed; eff. 8-1-16 .......... 43455 
2575.209b-1 Removed; eff. 8-1-16......43455 
2575.502c-2 Removed; eff. 8-1-16 ......43455 
2575.502c-5 Removed; eff. 8-1-16 ......43455 
2575.502c-6 Removed; eff. 8-1-16 ......43455 
2590 Authority citation re-

vised................................ 43455, 75325 
2590.701-2 Amended....................... 75325 
2590.715-2711 (c) revised ................. 75325 
2590.715-2715 (e) amended; eff. 8-1- 

16.............................................. 43455 
2590.732 (c)(2)(ix) added; 

(c)(5)(i)(C) revised..................... 75325 
2590.736 Amended.......................... 75326 
Chapter XL 
4007.8 (a) introductory text, (1) 

and (2) amended; (h) added......... 65545 
4010.2 Amended............................. 15439 
4010.4 (a) introductory text, (1) 

and (2) amended; (d) removed; 
(e) and (f) redesignated as new 
(d) and (e); (b) and new (e) re-
vised......................................... 15439 

4010.8 (h) removed; (i) redesig-
nated as new (h); (a)(5), (b) and 
new (h) revised; (a)(6), (9), 
(11)(vi), (c)(1)(i), (d)(2)(i) and 
(ii) amended ............................. 15439 

4010.11 Revised ............................. 15440 
4010.14 Amended; eff. 8-1-16............ 29766 
4022 Appendices B and C amend-

ed ........... 2089, 7455, 13743, 22184, 29767, 
38949, 45970, 53921, 63415, 70941 

Appendix B amended ...........80002, 91032 
Appendix C amended ...........80003, 91033 

4041.6 Amended; eff. 8-1-16 ............. 29766 
4044 Appendix B amended....13744, 38949, 

63415, 93600 
Appendix D amended....................83138 

4071 Authority citation re-
vised......................................... 29766 

4071.3 Amended; eff. 8-1-16 ............. 29766 

29 CFR—Continued 81 FR 
Page 

Chapter XL—Continued 
4302 Authority citation re-

vised......................................... 29767 
4302.3 Amended; eff. 8-1-16 ............. 29767 

2017 
29 CFR 82 FR 

Page 

Chapter XXV 
2510 Authority citation re-

vised......................................... 16918 
2510.3-2 (a) revised; (h) removed; 

removed CRA............................ 29237 
2510.3-21 (h)(2), (j)(1) introductory 

text and (3) amended ................. 16918 
2550 Policy statement................... 56545 

Technical correction ...................57664 
2560 Policy statement................... 55507 
2560.503-1 (p)(3) and (4) amend-

ed ............................................. 56566 
2575.3 Revised ................................ 5383 
2590 Policy statement................... 55507 
2590.715-2713 (a)(1) introductory 

text and (iv) revised; in-
terim........................................ 47831 

(a)(1)(iv) amended; interim ..........47861 
2590.715-2713A Revised; interim.....47831 

(a)(1), (2), (b)(1)(ii) introductory 
text, (B), (c)(1)(ii) introductory 
text, (B), and (2) introductory 
text amended; interim ..............47861 

Chapter XL 
4000.41 Amended ........................... 60817 
4001.1 Existing text designated as 

(a); new (a) heading and (b) 
added........................................ 60817 

4001.2 Amended............................. 60817 
4002 Revised ................................. 42733 
4003.1 (b)(11) revised...................... 60818 
4022 Appendices B and C amend-

ed.......... 6243, 10708, 17939, 32464, 38597, 
43300, 47614, 52849, 59516 

Appendix B amended ..........13755, 22279, 
27422 

Appendix B amended............................
Appendix C amended ..........13756, 22280, 

27423, 38598 
4041.28 (a)(3) added; (c)(5) amend-

ed ............................................. 60818 
4041A.42 Existing text designated 

as (a); (a) heading and (b) 
added........................................ 60818 

4044 Appendix B amended....13756, 27423, 
43301, 59517 

Appendix D amended....................60308 
4050 Revised ................................. 60818 
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List of CFR Sections Affected 

29 CFR—Continued 82 FR 
Page 

Chapter XL—Continued 
4071 Regulation at 81 FR 29766 

confirmed .................................. 8814 
4071.3 Regulation at 81 FR 29766 

confirmed; amended................... 8814 
4302 Regulation at 81 FR 29767 

confirmed .................................. 8814 
4302.3 Regulation at 81 FR 29767 

confirmed; amended................... 8814 
4901.3 Revised ............................... 26991 
4901.4 Heading and introductory 

text revised; (d)(1), (2) and (3) 
amended; (d)(4) and (5) 
added........................................ 26991 

4901.5 (a) amended......................... 26992 
4901.14 (a), (c) and (d) amended.......26992 
4901.15 (a) amended ....................... 26992 
4901.31 (a) introductory text 

amended; (e) added.................... 26992 

2018 
29 CFR 83 FR 

Page 

Chapter XXV 
2510 Authority citation re-

vised......................................... 28961 
2510.3-3 (c) introductory text re-

vised; eff. 8-20-18........................ 28961 
2510.3-5 Added; eff. 8-20-18.............. 28961 
2590 Notification .......................... 19431 
2590.701-2 Amended....................... 38242 
2590.715-2713 Regulation at 82 FR 

47861 confirmed......................... 57630 
2590.715-2713A (a)(5) revised; (e) 

and (f) redesignated as (f) and 
(g); new (e) added....................... 57589 

2590.715-2713A Regulation at 82 
FR 47861 confirmed ................... 57630 

2590.736 Amended.......................... 38243 
Chapter XL 
4001.2 Amended............................. 49803 
4022.2 Introductory text amend-

ed ............................................. 49803 
4022.24 (a) and (b) revised............... 49803 
4022.25 Heading and (a) amend-

ed ............................................. 49804 
4022.26 Revised ............................. 49804 
4022.62 (a), (c) introductory text, 

and (e) amended; first (f) re-
moved; (d) and (f) revised........... 49804 

4022.63 Heading and (e) revised; 
(a), (b), (c)(1), (d) introductory 
text, and (1) amended ................ 49805 

4022 Appendix B amended.......1554, 6956, 
11414, 15947, 22388, 27898, 32581, 40454, 

46641, 51837, 57307, 64281 

29 CFR—Continued 83 FR 
Page 

Chapter XL—Continued 
4022 Appendix C amended.......1554, 6956, 

11414, 15947, 22388, 27899, 32581, 40454, 
46642, 51837, 57308, 64281 

4043.2 Introductory text and sec-
tion amended............................ 49806 

4044.2 (a) amended......................... 49806 
4044.10 (e) revised.......................... 49806 
4044.14 Amended ........................... 49806 
4044 Appendix B amended....11414, 27899, 

46642, 64281 
4044 Appendix D amended ............. 63803 
4071.3 Amended ..................... 1556, 67074 
4231 Revised ................................. 46653 
4302.3 Amended ..................... 1556, 67074 

2019 
29 CFR 84 FR 

Page 

Chapter XX 
2200 Revised ................................. 14558 
2200.1 (f) revised............................ 45654 
2200.7 Correction: (k)(1)(ii) re-

vised......................................... 53052 
2200.8 (c)(2)(ii) and (7) revised ........45654 
2200.30 (c) revised.......................... 45654 
2200.37 Correction: (d)(4) amend-

ed ............................................. 53053 
2200.64 Correction: (b) amend-

ed ............................................. 53053 
2200.67 (b) revised.......................... 45654 
2200.73 Correction: (g) revised .......53053 
2200.90 Correction: (c) revised .......53053 
2200.91 Correction: (e) revised .......53053 
2200.93 Correction: (i) amended .....53053 
2200.202 (a)(6) revised .................... 45655 
2200.211 Correction: amended........53053 
Chapter XXV 
2510 Authority citation revised; 

eff. 8-19-19 ................................. 29000 
2510 Authority citation re-

vised......................................... 37543 
2510.3-1 (l) added; eff. 8-19-19 .......... 29000 
2510.3-3 (c) introductory text re-

vised......................................... 37543 
2510.3-5 Heading revised................ 37543 
2510.3-55 Added ............................. 37543 
2520 Authority citation revised; 

eff. 8-19-19 ................................. 27955 
2520.104-22 (c) revised; eff. 8-16- 

19.............................................. 27955 
2520.104-23 (c) revised; eff. 8-16- 

19.............................................. 27955 
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29 CFR (7–1–21 Edition) 

29 CFR—Continued 84 FR 
Page 

Chapter XXV—Continued 
2590.701-2 Amended; eff. 8-19-19 ......29001 
2590.702-2 Added; eff. 8-19-19........... 29001 
2590.715-2711 (c), (d), and (e) re-

vised; eff. 8-19-19........................ 29011 
2590.732 (c)(3)(i) revised; 

(c)(3)(viii) added; eff. 8-19-19 ......29013 
Chapter XXVII 
2700.3 Regulation at 78 FR 77356 

confirmed................................. 59932 
2700.5 Regulation at 78 FR 77356 

confirmed................................. 59932 
2700.6 Regulation at 78 FR 77357 

confirmed................................. 59932 
2700.7 Regulation at 78 FR 77357 

confirmed................................. 59932 
2700.8 Regulation at 78 FR 77358 

confirmed................................. 59932 
2700.9 Regulation at 78 FR 77358 

confirmed................................. 59932 
2700.24 Regulation at 78 FR 77358 

confirmed................................. 59932 
2700.31 Regulation at 78 FR 77358 

confirmed................................. 59932 
2700.45 Regulation at 78 FR 77359 

confirmed................................. 59932 
2700.46 Regulation at 78 FR 77359 

confirmed................................. 59932 
2700.70 Regulation at 78 FR 77359 

confirmed................................. 59932 
2700.75 Regulation at 78 FR 77359 

confirmed................................. 59932 
2700.100—2700.110 (Subpart J) Re-

moved ...................................... 54783 
2700.100—2700.110 (Subpart J)

Regulation at 84 FR 54783 eff. 
date confirmed ......................... 64754 

Chapter XL 
4022 Appendix B amended ........123, 3984, 

9455, 15108, 21698, 27713 
4022 Appendix C amended ........124, 3984, 

9455, 15108, 21698, 27714 
4022 Appendix B and Appendix C 

amended.......33693, 41636, 48273, 55056, 
62450, 68044 

4041A Authority citation re-
vised......................................... 18722 

4041A.2 Introductory text re-
vised; section amended ............. 18722 

4041A.11 (a), (b), (c)(1), (2), and (d) 
amended................................... 18722 

4041A.12 Revised ........................... 18722 
4041A.21 Amended......................... 18722 
4041A.23 Heading revised; Undes-

ignated text designated as (a) 
and heading added; new (a) 
amended; (b) added ................... 18722 

29 CFR—Continued 84 FR 
Page 

Chapter XL—Continued 
4041A.24 Revised ........................... 18723 
4041A.25 (a), (b), and (d) revised; 

(c) amended .............................. 18723 
4044 Appendix B amended .....9455, 27714, 

48274, 68044 
4044 Appendix D amended ............. 67186 
4231.1—4281.47 (Subchapter J)

Heading revised ........................ 18724 
4245 Authority citation re-

vised......................................... 18724 
4245 Heading revised ..................... 18724 
4245.1 Revised ............................... 18724 
4245.2 Introductory text revised; 

section amended....................... 18724 
4245.3 Revised ............................... 18724 
4245.4 Revised ............................... 18724 
4245.5 Revised ............................... 18724 
4245.6 Revised ............................... 18725 
4245.7 Revised ............................... 18725 
4245.8 Revised ............................... 18725 
4281 Authority citation re-

vised......................................... 18725 
4281.2 Introductory text revised; 

section amended....................... 18725 
4281.3 Revised ............................... 18725 
4281.11 (a) and (b) introductory 

text amended............................ 18725 
4281.13 Introductory text and (b) 

amended................................... 18726 
4281.14 Removed ........................... 18726 
4281.32 (c) heading and section 

amended................................... 18726 
4281.43 Revised ............................. 18726 
4281.44 Revised ............................. 18726 
4281.45 Revised ............................. 18726 
4281.46 Revised ............................. 18726 
4281.47 (a) amended; (b) and (c) re-

vised; (d) and (e) removed .......... 18727 
4902 Authority citation re-

vised......................................... 32619 
4902.1 (d) amended; interim........... 32619 
4902.12 Redesignated as 4902.13; 

new section added; interim .......32619 
4902.13 Redesignated from 4902.12; 

interim..................................... 32619 

2020 
29 CFR 85 FR 

Page 

Chapter XVII 
1978 Authority citation re-

vised................................ 13034, 30620 
1978.110 (a), (c), (d), and (e) re-

vised................................ 13034, 30620 
1978.112 (a) revised ............... 13035, 30620 
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List of CFR Sections Affected 

29 CFR—Continued 85 FR 
Page 

Chapter XVII—Continued 
1979.110 (a), (c), (d), and (e) re-

vised................................ 13035, 30620 
1979.112 (a) revised ............... 13035, 30621 
1980 Authority citation re-

vised................................ 13035, 30621 
1980.110 (a), (c), (d), and (e) re-

vised................................ 13035, 30621 
1980.112 (a) revised ............... 13036, 30622 
1981.110 (a), (c), (d), and (e) re-

vised................................ 13036, 30622 
1981.112 (a) revised ............... 13036, 30622 
1982 Authority citation re-

vised................................ 13037, 30622 
1982.110 (a), (c), (d), and (e) re-

vised................................ 13037, 30622 
1982.112 (a) revised ............... 13037, 30623 
1983 Authority citation re-

vised................................ 13037, 30623 
1983.110 (a), (c), (d), and (e) re-

vised................................ 13037, 30623 
1983.112 (a) revised ............... 13038, 30623 
1984 Authority citation re-

vised................................ 13038, 30623 
1984.110 (a), (c), (d), and (e) re-

vised................................ 13038, 30623 
1984.112 (a) revised ............... 13038, 30624 
1985 Authority citation re-

vised................................ 13038, 30624 
1985.110 (a), (c), (d), and (e) re-

vised................................ 13038, 30624 
1985.112 (a) revised ............... 13039, 30625 
1986 Authority citation re-

vised................................ 13039, 30625 
1986.110 (a), (c), (d), and (e) re-

vised................................ 13039, 30625 
1986.112 (a) revised ............... 13039, 30625 
1987 Authority citation re-

vised................................ 13040, 30625 
1987.110 (a), (c), (d), and (e) re-

vised................................ 13040, 30625 
1987.112 (a) revised ............... 13040, 30626 
1988 Authority citation re-

vised................................ 13040, 30626 
1988.110 (a), (c), (d), and (e) re-

vised................................ 13040, 30626 
1988.112 (a) revised ............... 13041, 30626 
Chapter XX 
2200.7 (c)(5) added; (o)(1) and (2) re-

vised......................................... 65220 
2200.8 (c)(1) and (2) revised ............. 65220 
2200.100 (c) amended...................... 65220 
2201.5 (b) amended......................... 72565 
2201.6 (a)(1) amended..................... 72565 
2201.8 (e) amended......................... 72565 
2400 Revised ................................. 65222 

29 CFR—Continued 85 FR 
Page 

Chapter XXV 
2509.96-1 Added ............................. 40590 
2509.2015-01 Removed .................... 72883 
2509.2016-01 Removed .................... 81694 
2510 Authority citation re-

vised......................................... 72955 
2510.3-21 Revised........................... 40593 
2510.3-44 Added ............................. 72955 
2520.101-3 (b)(3) revised; eff. 7-27- 

20.............................................. 31922 
2520.104b-1 (c)(1) introductory 

text revised; (f) added; eff. 7-27- 
20.............................................. 31922 

2520.104b-31 Added; eff. 7-27-20 .......31922 
2520.105-3 Added............................ 59154 
2520.104b-1—2520.105-3 (Subpart F)

Appendices A and B added .........59157 
2550 Interpretation....................... 82798 
2550.404a-1 Revised ....................... 72883 
2550.404a-1 (e) added; (g) re-

vised......................................... 81694 
2560 Policy statement................... 26351 
2560.503-1 (g)(1) introductory text 

and (j)(1) amended; eff. 7-27- 
20.............................................. 31924 

2560.503-1 Correction: (j) intro-
ductory text amended............... 39831 

2590 Policy statement................... 26351 
2590.715-1251 (g)(3) and (4) redesig-

nated as (g)(4) and (5); new 
(g)(3) added; (g)(1)(iii), (iv)(A), 
(B), (v), new (4)(i), and new (ii) 
revised; (g)(1) introductory 
text and new (5) amended .......... 81118 

2590.715-2713 (a)(1)(iii) and (iv) 
amended; (a)(1)(v), (3)(iii), 
(b)(3), and (e) added; (a)(3)(i), 
(b)(1), (2)(i), and (ii) revised; in-
terim........................................ 71195 

2590.715-2715A1 Added ................... 72300 
2590.715-2715A2 Added ................... 72300 
2590.715-2715A3 Added ................... 72300 
Chapter XL 
4001.2 Amended .............................. 6058 
4003.1 (a) amended; (b) revised; (d) 

and (e) added............................. 10283 
4003.1 (a) and (c) amended.............. 10284 
4003.2 Amended............................. 10284 
4003.3 Revised ............................... 10283 
4003.4 Revised ............................... 10283 
4003.5 Amended............................. 10284 
4003.6 Amended............................. 10284 
4003.7 Amended.................... 10283, 10284 
4003.8 Amended............................. 10284 
4003.9 Amended............................. 10284 
4003.10 Amended ........................... 10284 
4003.21 Amended .................. 10283, 10284 
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29 CFR (7–1–21 Edition) 

29 CFR—Continued 85 FR 
Page 

Chapter XL—Continued 
4003.22 (a) amended; (b) revised......10284 
4003.31 Amended ........................... 10284 
4003.32 Amended ........................... 10284 
4003.33 Amended ........................... 10284 
4003.34 Revised ............................. 10284 
4003.35 Heading revised; (a)(1), (2), 

and (b) amended; (c) added.........10284 
4003.35 (a) amended ....................... 10284 
4003.52 Amended ........................... 10284 
4003.53 Amended ........................... 10284 
4003.54 (a) and (b) amended ............ 10284 
4003.55 (c) amended ....................... 10284 
4003.56 (c) amended ....................... 10284 
4003.57 (a) and (6) amended ............ 10284 
4003.58 (b), introductory text, and 

(1)(ii) amended.......................... 10284 
4003.59 (a), (b), and (c) amend-

ed ............................................. 10284 
4003.60 Amended ........................... 10284 
4006.4 (f) revised ............................. 6058 
4006.5 (a) introductory text, (3), 

(e), and (f)(3) revised; (a)(4) re-
designated as (a)(5); new (a)(4) 
added ......................................... 6058 

4010.2 Amended .............................. 6059 
4010.4 (e) revised............................. 6059 
4010.7 (a) revised............................. 6059 
4010.8 (d)(2) and (3) revised .............. 6059 
4010.9 (a) introductory text 

amended; (b), (d), and (e) re-
vised .......................................... 6060 

4010.11 (a) introductory text and 
(1) revised; (b)(1) amended........... 6060 

4022.7 (d)(2) and (e) revised............. 55591 
4022 Appendix B amended.......2303, 8396, 

15377, 20829, 29324, 36154 
4022 Appendix C amended.......2303, 8397, 

15377, 20830, 29324, 36154 
4022 Appendix B amended....42707, 49595, 

57123, 65225 
4022 Appendix C amended....42707, 49596, 

57124, 65225 
4022 Appendix A and Appendix B 

removed; Appendix C re-
vised......................................... 55591 

4022 Appendix B and Appendix C 
amended................................... 72566 

4041.29 Revised ............................... 6060 
4041.30 (d)(2) revised ....................... 6061 
4043.2 Amended .............................. 6061 
4043.3 (c) amended .......................... 6061 
4043.9 (e)(2)(i) amended................... 6061 
4043.23 Revised ............................... 6061 
4043.26 (a)(1) revised ....................... 6062 
4043.27 (d)(3) revised ....................... 6062 

29 CFR—Continued 85 FR 
Page 

Chapter XL—Continued 
4043.29 Heading, (a), (b)(6), and (c) 

revised ....................................... 6062 
4043.30 Revised ............................... 6063 
4043.31 (c)(6) revised ....................... 6064 
4043.32 (c)(4) revised ....................... 6064 
4043.35 (b)(3) added.......................... 6064 
4043.81 (c) removed ......................... 6064 
4044 Appendix B amended....15377, 36154, 

57124, 81123 
4044 Appendix D amended ............. 78742 
4071.3 Amended .............................. 2305 
4233 Appendix A amended ............... 6064 
4302.3 Amended .............................. 2305 
4902.12 (a) heading removed; (a)(1) 

and (2) redesignated as (a) and 
(b) ............................................ 63447 

4908 Added .................................... 52481 

2021 
(Regulations published from January 1, 

2021, through July 1, 2021) 

29 CFR 86 FR 
Page 

1978 Authority citation re-
vised .......................................... 1787 

1978.105 (b) revised.......................... 1788 
1978.106 (a) revised.......................... 1788 
1978.107 (b) revised.......................... 1788 
1978.110 (c) revised.......................... 1788 
1979 Authority citation re-

vised .......................................... 1788 
1979.105 (b) revised.......................... 1788 
1979.106 (a) revised.......................... 1788 
1979.107 (b) revised.......................... 1788 
1979.110 (a) and (c) revised ............... 1789 
1980 Authority citation re-

vised .......................................... 1789 
1980.105 (b) revised.......................... 1789 
1980.106 (a) revised.......................... 1789 
1980.107 (b) revised.......................... 1789 
1980.110 (c) revised.......................... 1789 
1981 Authority citation re-

vised .......................................... 1790 
1981.105 (b) revised.......................... 1790 
1981.106 (a) revised.......................... 1790 
1981.107 (b) revised.......................... 1790 
1981.110 (c) revised.......................... 1790 
1982 Authority citation re-

vised .......................................... 1790 
1982.105 (b) revised.......................... 1790 
1982.106 (a) revised.......................... 1790 
1982.107 (b) revised.......................... 1791 
1982.110 (c) revised.......................... 1791 
1983 Authority citation re-

vised .......................................... 1791 
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List of CFR Sections Affected 

29 CFR—Continued 86 FR 
Page 

1983.105 (b) revised.......................... 1791 
1983.106 (a) revised.......................... 1791 
1983.107 (b) revised.......................... 1791 
1983.110 (c) revised.......................... 1791 
1984 Authority citation re-

vised .......................................... 1791 
1984.105 (b) revised.......................... 1791 
1984.106 (a) revised.......................... 1792 
1984.107 (b) revised.......................... 1792 
1984.110 (c) revised.......................... 1792 
1985 Authority citation re-

vised .......................................... 1792 
1985.105 (b) revised.......................... 1792 
1985.106 (a) revised.......................... 1792 
1985.107 (b) revised.......................... 1793 
1985.110 (c) revised.......................... 1793 
1986 Authority citation re-

vised .......................................... 1793 
1986.105 (b) revised.......................... 1793 
1986.106 (a) revised.......................... 1793 
1986.107 (b) revised.......................... 1793 
1986.110 (c) revised.......................... 1793 
1986.110 Correction: heading and 

(c) revised........................... 7808, 8687 
1987 Authority citation re-

vised .......................................... 1793 
1987.105 (b) revised.......................... 1793 
1987.106 (a) revised.......................... 1794 
1987.107 (b) revised.......................... 1794 
1987.110 (c) revised.......................... 1794 
1988 Authority citation re-

vised .......................................... 1794 
1988.105 (b) revised.......................... 1794 
1988.106 (a) revised.......................... 1794 
1988.107 (b) revised.......................... 1794 
1988.110 (c) revised.......................... 1794 

29 CFR—Continued 86 FR 
Page 

Chapter XX 
2204 Revised ................................. 26659 
2204.302 Correction: (a) revised......31166 
Chapter XL 
4001.2 Amended .............................. 1270 
4044 Appendix B amended.....14280, 31620 
4071.3 Amended .............................. 2542 
4204.2 Amended .............................. 1270 
4204.12 Amended............................. 1270 
4206.2 Amended .............................. 1270 
4207.2 Amended .............................. 1270 
4211.1 (a) amended .......................... 1271 
4211.2 Introductory text and sec-

tion amended ............................. 1271 
4211.3 Revised ................................ 1271 
4211.4 Revised ................................ 1271 
4211.6 Added ................................... 1271 
4211.11 Revised ............................... 1271 
4211.12 Revised ............................... 1272 
4211.13 (a) and (b) amended.............. 1273 
4211.14 Added ................................. 1273 
4211.15 Added ................................. 1274 
4211.16 Added ................................. 1274 
4211.21 (b) amended ........................ 1275 
4211.31 (b) amended ........................ 1275 
4211.32 (c)(2)(iii) added.................... 1275 
4211.33 (c)(2)(iii) added.................... 1276 
4211.36 (a) amended......................... 1276 
4211 Appendix added....................... 1276 
4219.1 (a), (b)(1), (2), and (c) 

amended .................................... 1277 
4219.2 (a) and section amended........1277 
4219.3 Added ................................... 1277 
4302.3 Amended .............................. 2542 
4908 Removed ............................... 17066 

Æ 
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